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BOOK REVIEW. 


Tse Law anp Osscenity by A. K. Sarkar, 1967 (Published by N. M. Tripathi, 
Ltd., Bombay-2). Price Rs. 10. 


The law relating to obscene publications is scattered in a number of statutes 
like the Penal Code, the Press (Objectionable Matters) Act, the Sea Customs Act, 
etc. None of the enactments however carries a definition of the term “ obscene.’ 
The term has been used indiscriminately along with terms like “indecency,” 
“immodesty’’, “immoral,” “ pornographic ”, etc, What is obscene necessarily 
depends on the conditions, atmosphere and outlook prevailing during a particular 
period and in a particular place or locality. As Sir A. P. Herbert once observed 
“ the dirt of today may be the art of tomorrow’’. Obscenity, in fact, is a function 
of many variables. Difficulty crops up when genuine art gets mixed up with 
obscenity. Almost a century has passed since Cockburn, C.J., formulated the test 
of obscenity in the Hicklin case,(1868) L.R. 3 Q.B. 360: “ whether the tendenc} of 
the matter charged as obscenity is to deprave and corrupt those whose minds are 
open to such immoral influences and into whose hands a publicatioh of this sort 
may fall?’ In England, Parliament has legislated on the matter more comprehen- 
sively by passing the Obsence Publications Act, 1959. Also at a jury trial, the book 
“ Lady Chatterley’s Lover” originally condemned as cbscene has now been accepted 
to be within the bounds of permissible writing. Though the Hicklin test no more 
holds good in the land ofits origin, in India the test has been faithfully followed and 
was not discarded by the Supreme Court in Ranjit Udeshi v. State of Maharashtra, 
A.ILR. 1965 S.Q. 881, where the question was whether a sale of the book “ Lady 
Chatterley’s Lover” amounted to an offence under section 292, Penal Code. En 
passant it may be noted that in the U.S. also the Hicklin test as to obscenity has been 
rejected. The definition of “obscene” in the American Law Institute’s Model 
Penal Code, Tentative Draft No. 6 is that “a thing is obscene if, considered as a 
whole its predominant appeal is to prarient interests”? In England, at present, 
the test applied in the matter is that obscenity will be an offence unless it can be 
justified on grounds of public good as being in theguterest of literature, science, art 
or learning. In the U.S. a book is obscene if it is “ utterly without any redeeming social 
value.’ Memoirs v. Masseachuscts, 383 U.S. 411. In India, negatively, it is pointe 
out that it is not everyfilthy or indecent article that will become obscene although 
all obscene articles will be either indecect, filthy or repulsive (1958 Cr.L.J. 647). 
In Ranjit Udeshi’s case, the Supreme Court lays emphasis on the quantum of obscenity 
and holds that, where obscenity and art are ntixed, art must be so preponderating as 
to throw the obscenity into shade or the obscenity is so trivial and insignificant that 
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it can have no effect and can be overlooked, In view of these diverse approaches 
to the question and the conflict as to what type of mens rea should exist it is high 
time to clarify the matter, 


The book under notice is divided into 4 parts. Part I deals with the subject 
and the case-law bearing thereon. Part II offers a critiscism of the existing law. 
Part ILI deals with Ranjit Udeshi’s case and Part IV indicates the way out. ‘There 
are 3 appendices. Appendix I gives the text of the judgment in Ranjit Udeshi’s case. 
Appendix II contains an extract from the Introduction to “ Memoirs of a Woman 
of Pleasure’? and Part III gives the text of the Obscene Publications Act, 1959. 
The author has dealt with the subject with imagination. The presentation is 
satisfactory. His suggestion for the improvement of the law is to expand section 292 
of the Penal Code so as to include a definition of obscenity, as near as it may be to 
the test found in the English Act of 1959, and to allow expert evidence to prove the 
nature of the publication regarding its literary, artistic or scientific merit. 





| A Commentary on THE ĪNDUSTRIAL Disputes Acar, 1947 by V. B. Patel and 
B. M. Patel, 2nd Edition, 1967. Published by N. M. Tripathy, Ltd., Bombay-2. 
Price Rs. 40. 


- The community as a whole has genuine concern in industrial relations and 
labour disputes, Strikes and lock-out throw economic life out of gear being anti- 
social acts. They also embitter the relations between employers and employed 
whose co-operation alone can make industrialisation effective. Factors like appli- 
cation of mechanical devices, rising spiral of prices, advice not always disinterested 
given to workers by interested third parties, etc., engender friction. ‘The importance 
of healthy and proper development of industrial law, therefore, can hardly be exag- 
gerated. Even as in constitutional disputes the fundamental rights of individuas 
citizens have to be weighed against the public good likewise in the field of industrial 
‘relations, the common law right of freedom of contract and freedom of management 
regarding one’s industry has to be reconciled with the requirements of social justice, 
Since the advent of Independence, a distinctive labour jurisprudence is developing 
and the Industrial Disputes Act, 1947 has made a large contribution to it. The Act 
has been amended from time to time including the Industrial Dsiputes Amendment 
Act, 1964 and the Industrial Disputes Amendment Act, 1965. ‘There is also a res- 
pectable amount case-law under the various provisions of the Act. An important 
feature of thé Act is the provision for industrial adjudication. Though it operates 
to the detriment of collective bargaining, compulsory adjudication cannot be avoided 
since an industrial dispute tends often to become an industrial anarchy. Industrial 
adjudication has a wider scope than commercial arbitration and sometimes it involves 
the extension of an existing agreement or even the making of a new one. It is 
also clear that industrial adjudication cannot be legalistic or marked by a doctrinaire 
approach, This is recognised by the Supreme Court in (1965) 2 S.C.J. 818, where itis 
observed that, in dealing with industrial disputes, industrial adjudication is generally 
reluctant to lay down any hard and fast rule or adopt any test of general or 
Universal application and that the approach ofindustrial adjudication in dealing with 
industrial disputes is necessarily pragmatic and the tests which it applies and the 
considerations on which it relies would vary from case to case and would not admit 
of any rigid or inflexible formula, As a regult of the majority judgment of the © 
Supreme Court in Bharat Bgnk Lid., Delhi v. Employees, 1950 §.C.R. 459, the awards 
of industrial tribunals are subjecteto appeals to the Supreme Court and important 
questions concerning industrial adjudication come within the orbit of the jurisdic- 
tion of that Court enabling it furnish proper guide-lines. 


° The book under review is ldd in 4 parts. Part I provides a section by section 
commentary of the Act, Part II is concerned with the problems arising with refer- 
ence to wages, bonus and gratuities, dgarness and other allowances, and leave and 
holidays, Part III deals with disciplinary proceedings and in Part IV are included 
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material Appendices giving connected Acts and the Rules made thereunder both 
by the Union as well as State Governments. The author has arranged the problems 
of industrial law methodically and they are carefully analysed. The commentaries 
bear the stamp of considerable industry and legal acumen. The treatment of the 
subject is both lucid and comprehensive. Case-law downto the present has been 
noticed generally. It would be even more complete if decisions like those in A.I.R. 
1966 S.C. 1051 (on whether unsatisfactory work can be regarded as misconduct), 
(1963) 2 S.C.J. 94 (on wage standardisation scheme) etec., were includcd. The book 
is on the whole a helpful publication. 
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SECRETARIAL PRACTICE IN INDIAN by F. G. Bahl, Eighth Edition, 1967. 
Published by N. M. Tripathi, Ltd., Bambay-2. Price Rs. 12-50. 


The book deals with the law, practice and procedure of company secretarial 
work based on the provisions of the Indian Companies Act, 1956, and its amendments 
up to 1967. The book has passed through 8 editions within 17 years testifying 
to the demand for a book on the subject, From being no better than a scribe in the 
early days, the Secretary has come to occupy, in modern life, an important and 
honourable position. Inthe case ofa company, while the Directors formulate the 
policies it is the Secretary that is responsible for their successful excctttion. Though 
section 2 of the Companies Act contains a sort of definition of a Secretary his posi- 
tion is not defined by law. His duties comprised (i) statutory duties, (ii) duties in 
relation to the Directors, (iii) duties to the shareholders ard the public, and (v) 
duties relating to the organisation of his office. The instant book adverts 10 these 
various aspects. ‘There are 28 Chapters dealing with topics like the Compary Sccre- 
. tary, kinds of Joint Stock Companies, Formation of Public Limited Companies., 
Classes of Capital and Shares, Membership and Registration of Mcmbers, Share 
Certificates, etc. Calls on Shares and Forfeiture, Transfer of Shares, Borrowing 
Powers and Methods, Company Meetings and Practice, Board Mectings, Statutory 
Meeting, Annual General Meeting, Minutes of Meetings, Dividend and Interest, 
Management, Books and Annual Returns, Conversion of Companics, Alteration of 
Share Capital, Arrangement, Reconstruction and Amalgamation of Companies, 
Reports and Correspondence, and Winding-up. There are also 5 Appendiges 
attached dealing with Documents, etc. requiring to be registered, produced or filed 
with the Registrar. Tables of Fees payable to the Registrar; Matters for which 
sanction of the Central Government is necessary ; Matters requiring sanction of 
share-holders by Special Resolutions: Definitions of terms like “Associated”, Brar.ch 
Office, ete. The author has covered all important aspects concerning Secretarial 
work with clarity and felicity taking nate of the latest practices as evalved in this 
country. 


~ 
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EDUCATIONAL PLANNING: Its Legal and Constitutional Implications in India. 


PROPERTY RELATIONS IN INDEPENDENT InDta: Constitutioanl and Legal 
Implications. Puplished by th: Indian Law Institute, Delhi (N. M. Tripathi Ltd. 
Bombay-2. 1967). Price Rs, 15 each book. 


e 

These publications contain the Papers presented andgdiscussions held at Semi- 
nars organised by the Indian Law Institute in Janwary and December, 1966 respec- 
tively. The average man is apt to wonder why such Seminars are held and often 
become sceptical about their utility having regard to the precious little that is achiev-° 
ed and the fact that often they serve merely as forums for learned talks, not infre- e 
quently lugubrious, where various questions are posed but few practical solutions 
are evolved giving lead for necessary action. 


As regards Educational Planning, it is generally accepted that a mess has been 
made of education in this country and that it is today in a state of chaos, It is 
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admitteu that there is a huge drain of brain power tə other countries with most of 
our brilliant men being lost to our country and that with the passing of each year. 
the standards of education are increasingly deteriorating. If educational planning 
is to be purposive, sincere and efftctive it has to be rescued from political nostrums, 
Politicians may find it unpalatable put facts have to be faced. Learned Papers ` 
characterised by research and thinking, and a wealth cf information have been 
contributed by an array of scholars and distinguished persons. They cover top.cs 
like “Some Perspectives of Educational Planning in India’? “‘ Legislative Relations 
becween the Union and the States and Educational Planning ; Administrative 
Relations between the Union and che States and Educational Planning ; “ Protective 
Discrimination and Educational Plannirg, etc.’? The Editior’s note states that the 
nature of the subject was such that ne consensus could be expected, Comment 
is needless. 


As regards property relations in Indpendent India, things are not very much 
better, Ccnsiaerable upheavals in the systems of landholding were effected through 
large scale legislation whose validity had to be buttressed and ensured by constitutional 
amendments trom ume to time, which amendments themselves have now bten held 
to be unconstitutioaal though as regards the future only. In the name cf social 
justice indiviaual rights in property are b-ing effectively eroded by various methods 
not che leas. of whicn 1s oppressive taxation. The Papers read at the seminar 
centred 1ound the following break up : Ideological clar:fication and Interpretation 
Problem ; Inter-aisciplnary valuation: and ‘Trends and Prospect. Topics like 
“ Property Relations: The Constitutional Vision”: “ Property Relations; The 
Cunst:tutional Provisions”; Property Relations and Agrarian Retorms’’; Property 
Relauons and Urbanisation’’; “Property Relatians and Corporate Struc.ure*’; 
‘Property Relations and Impact of ‘l'echnological Revolution ’’; *‘Property Rela- 
tions and Social Institutions’: “Property Relations and Regulatory Processes 
‘ including ‘L'axation’’; “ Property Relations and Implications of ‘Transactional 
Instruments”; and “ Property Relations—Treads and Prospect vere discussed. 
One can only hope vith tne Ediior that the book will gencrate further intex-ausci- 
plinary resvarch into the most ımportant area ot contemporary human relations in 
india so that enough material is available to the legal prolession for arriving at 
functional and not merely locgically consistent choices. 


———f a 


1967-68° SUPPLEMENT TO Direct Tax Laws 1966-67 by Dastur, Damania and 
Dastur. Published by N. M. Tripathi Ltd. Bombay-2. Price Rs. 7. 


The most basic clause in the pattern ef direct taxation made recently in this 
country is the introduction of the principle of prospective operation ot Amendments, 
by the Finance (No. 2) Act, 1967. The Act has made changes some of which are to 
be operative torthwith (sections 4 to 32, 34, 35 36 (a) and 3b (b)) and some others to 
be operative trom lst April, 1968. [see Thurd Schedule reaa with section 33, and 
section 36 (c)]. The Authors have offered comments on all the changes made by 
the Act except the Third Schedule. The Authors state that since the extent of the 
changes falling to be commented upon was comparatively small it was decided to 
issue merely a Supplement to their main book “ Direct Tax Laws 1966-67”. 
The publication ot the main book had been generally acclaimed and the present 
Supplement also is bounds{o be helpful to busy practitioners cf income-tax law, tax- 
payers, tax-litigants and tax-administrators, 
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INVESTMENT BY TRUSTEES 


Duties, Powers and the Custody of Documents 
By 

T.V. RAMACHANDRAN 
The increasing use of trusts has focused attention on the duties of trustees ih 
the matter of investment. It is impossible to generalise on the powers and duties of 
trustees because each trust deed or other instrument creating the trust will normally 
specify the trustees’ powers as respects investments. If the trust document gives 
the trustees power to. invest in such securities as they think fit, then it gives them 
power. to invest in any form of property and type of property without restriction. 
If the trust deed is silent or makes no mention of the matter, the trustees’ powers of 
investment are regulated by the Indian Trusts Act. 


The duties of trustees as respects the investment of the tiust funds were clearly 
Stated by Lord Watson in Learoyd v. Whiteley.* “ Asa generalrule, the law requires 
of a trustee no higher degree of diligence in the execution of his office than a man of 
ordinary prudencé would exercise in the management of his own private affairs. 
Yet he is not allowed the same discretion in investing the moneys of the trust as 
if he were a person sui juris dealing with his own estate. Businessmen of ordinary 
prudence may, and frequently do, select investments which are more or less of a 
Speculative character ; but it is the duty of a trustee to confine himself to the class 
of investments which are permitted by the trust, and likewise to avoid all investments 
of that class which are attended with hazard. So long as he acts in the honest 
observance of these limitations, the general rule already stated will apply.” 


So it will be seen that the trustee must confine himself to the authorised class of 
investments and also that he must exercise reasonable care and skillin selecting appro- 
priate investments. It is not enough that he chooses shares belonging to an autheri- 
sed class of investments. He must also take reasonable care to see that those shares 
are suitable. What is “reasonable care ” is something which depends on the facts 
of each case and on which there can be no general rule. To quote Lord Justice 
Lindley : (Re Kingston Gotton Mill Co. (No. 2)? “ What in any particular case is a 
reasonable amount of care and skill depends .on the circumstances of the case : 
but if there is nothing which ought to excite suspicion, less care may properly be 
considered reasonable and can be considered if suspicion was or ought to have 
been aroused.” l 

Where the instrument, creating a trust, contains express directions as to the 
securities upon which the trustee iseto invest the. trust funds, the trustee must adhere 
to the modes of investment prescribed. °If he does not do so he will be liable for any 
loss that may arise. l i i 

Where the trust property consists of money and carnot be applied immediatel 
to the purpose of the trust, the trustee is bound (subject to any direction contained 
in the instruments of trust) to invest the money on*the following securities :— 
T Tf e e aa ee 
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1. (1587) L.R. 12 App. Cases, 727, 733, 
2, L.R. (1896) 2 Ch. 284. 
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(a) in securities of any State or Central Government, or of the Government 
of the United Kingdom ; 

(b) in stocks charged on the revenue of India ; 

(c) in stocks, debentures and shares of Railway or other companies, the 
interest whereon has been guaranteed by the Central Government ; 

(d) in securities for money issued by any municipal body, port trust or im- 


provement trust ; : 
(e) on the first mortgage of immovable property provided that the property 


is not a leasehold for a term of years and that the value of the property exceeds by 


one-third, or, if consisting of building, exceeds by one half, the mortgage money ; 

: (f} on any other security expressly authorised by the instrument of trust. | 

The above securities have been recommended by the Indian Trust Act, because 
they are very.safe. ‘Safety is the primary object in an investment of trust. funds. 
A trustee is not allowed to make speculative investments. A Joan of trust money 
on personal security.can never be made unless expressly authorised by -the trust 
instrument. : 

_ A trustee can invest only in saute’ securities, even where the decd of trust 
o him to invest at his discretion.: But he may select one of the several authorised 
modes:of.investment at his discretion (Minet v. Lemcn).° 

If the trustee wants to invest trust money on a first mortgage, he should take the 
advice of an expert valuer as to the sufficiency of the security. Trustees, however, 
cannot lend trust money to a co-trustee even ou mortgage (Re Walker).* 


Unless authorised by the trust deed, a trustee cannot invest trust money by 
way of purchase of land ; and where he is so authorised, he must not purchase land 
at an excessive price. 

` A trustee enjoys the power to vary the investments from time to time, and may 
change’ a first class security into another authorised investment but the change of 
investment must not benefit one beneficiary at the cost of enone (Raby v 


Ridehalg).® 
= Before. extrcising their powers of investment, other than in respect.of narrower 


range, investments not requiring advice, the trustees. must obtain and consider proper 
advice by qualified persons as to whether the proposed investment is satisfactory. 
The requirement as to diversification means that the trustees are under a duty to see 
that they have a well-balanced portfolio and that they are not putting all their eggs, 
except possibly in the case of a trust which is very small, into one basket. The duty 
to.seé that the investment is appropriate and suitable for the particular trust of course 
relates to the question whether the prime need of the trust is to obtain high income, 
or to obtain a fair balance between income and capital if there are different beneficia- 
ries interested in income and in capital, or whether the prime need is for capital. 
l "Trustees, are not obliged by the Act, having obtained the advice which they seek, 
to abide by it. That is reasgnable because persons giving the advice may be wrong 
and the trustees should as far as pOssible always form an independent judgment on 
questions of investments. But with the ri ight to reject advice goes the responsibility 
fer doing so and if it'should turn out that the investment proved unwise and involved’ 


"3, 20 Beav. 369, 
4, 38 E.R. 929. . . 3 
ae 44 E.R. 929. : i -> p 
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the trust fund in the loss of considerable”money, it will be for the trustees to show 
that they have not bzen guilty of a breach of trust. On the other hand, if after 

accepting advice they invest the trust funds in authorised investments it will be 
difficult for the bəneficiaries to show that they have acted wrongly. ` 

‘So far as investments in stocks and shares ‘are concerned-a stock broker would 

be such a person who . is reasonably believed by the trustee to be qualified by his’ 
ability in and practical experience of financial matters; others who could:reasonably 
bz expected by a trustee to be qualified in respect of financial matters would be 

accountants, bankers and solicitors. The trustees must also (“detérmining at what in- 

tervals the circumstance and in particular the nature of the investmert, make it desi. 

rable to obtain”) advice on whether the retained investment is satisfactory having. 
regard to the need for a diversification and the suitability of.the investments, and to: 


ob‘ain such advice accordingly. = zA 

In regard to the custody of the share certificates and title deeds fener to land’ 
the rule is that the’ trustee must retain the custody of all necessary trust documents’ 
themselves. Of course, where there is more than one trustee it is impossible for: 
them all to have the custody of the trust documents and it is sufficient if any one 
of them has possession of the trust documents.. Depositing of any documents 
relating to the trust or the trust property with any banker or other company whose: 
business includes the undertaking of the safe custody of documents is in the ordinary: 
way permitted provided' the trustees, act in good faith'and there is nothing untoward. 
to excite their suspicion about the honesty of their} co-trustees or bankers. ` 
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AN ANCIENT MURDER TRIAL. 
By 
H. S. URSEKAR, M. A., LL.B., Presidency Magistrate, Bombay. 


I propose to examine the administration of justice as revealed through the ninth 
Act of Mricchakatika. It is true that both the authorship and the date of tbis ever- 
green drama are clouded in gray mystery. Pischel ascribed the play first to Bhasa 
and later to Dandin. 


According to Sylvan Levy the drama is written by the author of Charudatta. 
However its authorship is generally attributed to the King Shudraka who on 
Dr. Saletorc’s authority was a Southerner. Chronology isoften a matter of enligh- 
tened guess work in the field of Sanskrit literature. The well-merited theories about 
the date of the play range between 2nd Century B. C.to 8th Century A. D. From this 
thousand-year span of the probable period of construction of the play I prefer the 
date 4th or 5th Century A. D.as given by Dr. Kane. Leaving aside these rival 
hypothesies of authorship and date we can say with Shakespeare that after all 
“ the play is the thing.” 


In the prologue Shudraka mentions inter alia that the play is to depict mis- 
carriage of justice. The 9th Act is styled as Vyavahara or the law suit. I would 
discuss the law and legal procedure as unfolded in this Act with reference to the 
relevant Smritis and to the modern law. Dr. Jolly remarks “ The ninth Act of the 
Mrichhakatika called the law suit describes the judicial proceedings held by one of 
the Chief Judges of the king in his capital. The constitution of the Court is here 


essentially the same as in the royal Courts of the Smritis, even the terminology is im 
agreement with the Smritis.”’ 


Thus, Dr. Jolly speaks in terms of the influence of the Smritis in general on this 
Act while Dr. Kane specifies some of them. Observes Dr. Kane ‘“‘It is very 
instr uctive to compare the procedure described in it with that gathered from Narada, 
Brhaspati and Katyayana who constitute the leading triumvirate on law and pro-, 
cedure in thesSmritis and who probably flourished a little before and a little after the 
drama. It will be found on comparison that the procedure in the drama is in essent- 
tials, the same as that of the three Smritis mentioned above, though there is some 
difference in minor details.” In Act IX we find the highest Court in Ujjain pre- 
sided over by the Chief Justice aided by two assessors or associate judges. Two 
complaints are filed before it. One by Sakara accusing Charudatta of the murder 
of Vasantasena for greed of gold. The other complaint is lodged in the midst of 
Charudatta’s trial by Viraka, one of the Captains of the city guards against his 
colleague Candanaka for assault. The former is investigated and tried completely 
by the Court while the other is adjourned for want of time. 


The Act opens with the Court peon Skodhanka arranging the Court furniture. 
The Court scene is laid imthe Hall of Justice called the Vyavahara Mandapa or 
Adhikarana Mandapa in Ujjain. According to Sankha and Brhaspati the Court 
pf Justice was to be situated to the East of the Royal palace and was to face the Fast. 
By this injunction probably, the Smritikaras interded that the Judge should ncver 
swerve from the sun-shine of truth. In this Act however, there is no indication 
whether the Court house complicd with this oriental bias. In mordern times no 
such geographical considerations preVail and the Courts may face the lawyers and 
the litigants. The Court House seems to be situated near the palace as the royal order 
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is brought to the Court instantaneously. The Court had a beauitful grassy quadran- 
gle where Sakara awaits the arrival of the judges. Brhaspati has stated in Rajadharma 
Kanda that the Court House should be decorated with flowers, statues, paintings, 
idols of the Gods, etc. At present also we come across Courts decorated with the 
statues of the judges and jurists and pictures of national leaders and with the idol of 
the Goddess of Justice. 


The action in Act IX appears to take place in the morning next after the alleged 
offence. The action of the previous Act culminating in the strangling of Vasantasena 
by Sakara occurs by mid day as the latter refers to the mid day. There are indications 
in the IX Act showing that the trial took place on the following morning. 
Sakara enters immediately after bath, which is generally taken in the morning. 
Further Viraka refers to his having’ passed a sleepless night brooding over the 
insult meted out to him by his colleague. It will be reasonable to read a clear 
reference to the morning in the judges lament that the appearance of the King’s 
brother-in-law is like the eclipse at sunrise. From Manu VII145 and Yaj. I-327 
it is clear that the king was directed to hold the Court in the morning, which is to 


be held in the Sabha. At present generally the Courts are held from 11-A.M. 
onwards. 


In Act IX, the Court is presided over by the Chief Justice called the Adhikarnaika. 
He is asissted by two assessors or associate Judges viz., Sresthin, a prominent mer- 
chant or Banker and a Kayasthai.e., a scribe and an accountant. All these constitute 
the Court and are collectively mentioned as Adhikaaranikas or Adhikaranabhojas. 
In IX-3 the judge is called Drasta as one who looks into the merits of the case. 
Charudatta greets the Chief Justice as Adhikrta, one who is authorised by the king, 
while he greets the two assessors with the terms Niyukta, those appointed ty the 
King, meaning for the ses:ion or a portion thereof. 


The qualifications, qualities and duties of an ideal judge are cxpourded in verse 
5. A good judge should be learned in law and must have the gift of the gab, He mbt 
be impartial and incorrupt and must gracefully conduct the proceedings without 
losing temper. His principal duty is to separate the chaff of falsehood from the 
grain of truth in order to protect the weak and punish the wicked. Narada says 
“Just as physician takes out from the body aniron dart by means of surgical instru- 
ments, so a judge should extricate from a case the deceit or falsehood”. The 
judicial virtues set out here echo Katyayana’s verse “ Dantam Kulinam, etc.” 
quoted by Mitakshara on Yaj. IJ-3. The picture of the ideal judge in Mrichhakatika 
is a universal one except for the requirements that the judge should avoid the king’s, 
wrath. It militates against the independence of the judiciary. 


According to Manu VIII-1 the king should dispense justice with the assistance 
of Brahmins. The king may delegate hes judicial authority to a Court consisting 
of a learned Brahmin assisted by three Brahmin Sabhyas who should be also learned 
(Manu VIII, 9-10-11). Katyayana says that if no &Pudite Brahmins are available a 
K:hariya or a Vaishya well-versed in law may be appointed. In this Act it SeeMS, 
that the two non-Brahmin assessors are appointed by the King Palaka in absence, 
of well-qualified Brahmins, This is in conformity with the exception provided by 
Katyayana. These two assessors take an active part in the conduct of the investiga- 
tion and the trial. They interrogate the acclised regarding the movements of the 
murdered woman. They question ¢ritically Viraka as to how he dared assert that 
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zte he alleged scene of offence was a female body and 
not a male onè ~FheyasK the old mother to identify the ornaments produced 
before the Court accidentally through Maitreya’s foolhardiness. They alto exhort 
the accused to tell the truth. They are like the modern jury associated with the 
presiding Judge as judges of facts. This inference is clinched by the question put 
by them to the Chief Justice as to on whom the burden of proof lies, which is a pure 
question of law of which the judge is the sole competant avthority. The two 
associate judges like the Asivins of Rgveda are bracketed as acting and speaking 
jointly throughout. .They seem to be men of the world endowed with common 
Sense assisting the judge in investigating the complaint and arriving at the trutb. 
They are Sabhyas. That the Sabhyas form part of the Court is conclusive 
from Narada’s statement (1.3, 17) thatthe thorn of injustice may be removed only- 
when the whole college of judges are unanimous about the decision. Thus herein 
we see the fore-runner of the modern jury system which is now abolished in the 
Maharashtra State, but is still prevalent in some parts of India. Inthe U.S. A. and 
U. K. the Jury is associated with the Judge both in Civil Suits and Criminal Cases. 
Klayastha or the scribe is an important Court Officer. He is like the modern Clerk 
of the Court or the Bench Clerk. He takes down important pieces of evidence at 
the order of the Chief Justice. It may be contended that if the Kayastha is a Judge 
how Hie can take down the evidence which is the function of the Clerk. In modern 
times also Judges and Magistrates take down evidence in their own hand and oe 
taking down evidence by the Kayastha does not offend against’ his prestige as 
Judge. As I have said he is a Sabhya i.e., member of the tribunal. 


Another Court-officer is Sodhanaka, the Court Peon. He arranges the furniture 
of the Court and summons the accused and the witvessess. In the end he conveys 
the Court’s message to the king and brings his order imposing capital punishment on 
the accused. He is the Purusa or the Sadhyapala who was to be hereditary, strongly 
built, a Sudra and obedient tothe Judges (Vyasa in Parasara Mena and forms 
one of the ten limbs of the Court. 


° Traditidnally a law Court in India had ten limbs or Angas. kaod to 
Brhaspati, they are the King, the Chief Judge, the Sabhyas or associate Judges, the 
Smritis (law books or the Library), the accountant, the scribe, gold, fire, water and 
Court peon. In Act IX we have all these limbs except the king. Manu and Yajnya- 
valkya permitted the king to delegate his judicial work to the qualified Court. The 
gold, fire and water were modes of divine proof or ordeals (IX-43). Thus in the 
IX Act we get a fullficdged picture of the Court of Judges constituted in accordance 
with the then existing law. In mordern times we have all these pristine limbs of the 
Court, except the ordeals. However, it is still open under section 8 of the Indian 
Oaths ‘Act, 1874, by consent of parties to take a special oath in order to prove one’s 
claim and such evidence is regarded as cogclugive proof. Thus, in principle divine 
proof may be still resorteg to by consent of parties. 

What kind of Court is depiffed in this Act ? Brbaspati enumerates four -kinds 
wf Courts viz., ‘ Pratisthita ’ or one having a fixed locale ‘ Apratisthita’ or a circuit 
Court, Mudrita or a Court of Judge appointed by a King who could use the royal 
seal and Shasita or Court-presided over by a king. The Court represented here, it is 
submitted is of the third type,-Mudrita-as Charudditta addressed the Chief 

Justice as the Adhikrta. Modern classification of Courts includes mobile Courts: 
There is no king now to preside over a Court, 
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X dai thedisngfion in the terminology used in connection with 
imi ot seem to be maintained as in our times. The. 
aggrieved A img a civil Court is called a Plaintiff and his statement nae 
in Court is known asa Plaint. The opponent is called a Defendant's sta 
is called a written statement. In a criminal Court we have ArG 
files this complaint and the Accused who files the writteg Zoi EIR 
the complainant, Sakara is called Karyarthi or Arthin ¢ Ad? thé é " Aceusedis" called i; 
the Abhiyukta or Pratyarthin, Waj. IT-6 uses the words. “Ari int ‘and Pratyartitin 
‘complaint is mentioned as Vyavaharapada or Vivada and. the.” 
proceeding is called the Vyavahara. The term . Vyavahara also 
plaint is called Paksha, Pratigna or Bhasa (Mit. on Yaj. Ii: Se. Brot 
the first stage of a Jaw suit is called Bhasapada. The words for Plaintiff and 

efendant are Vadin and Pradivadin. Offence is mentioned by the word e 
-~ Here, before the High Court of Ujjain the complainant Me Ja 

plaint thatsome unknown persons had strangled Vasantasena a dancin g girl to death 
for greed of her ornaments, in a garden outside the City. He does not name any 
suspect. The special feature as compared with the modern procedure is that the 
complainant does not go to the police to lodge the complaint in such a serious case 
of murder so that the Police may investigate the offence i.e., arrest the suspect and 
collect the evidence. Hence we find the Court and not the Police recording the com- 
plaint of Sakara known to us as a First Information Report. It seems thus that 
in ancient India it was the Court which carried the investigation and conducted the 
trial. While in our times the Police investigate an offence and the Court trics the 
offender. There is a clear separation of functions of Police and the Court now. The 
Chief Justice is a shrewd person and he directs the Clerk to note the words ‘Na maya’ 
(not by me) used by Sakara. Katyayana says that the Judge should have the plaint 
written down ona board (or on the ground) with a piece of chalk as narrated naturally 
by the Plaintiff, and then it should be recorded on a leaf (or paper) when it is corrected 
(after the defendant appears) and the Plaintiff can amend it till it is finally settled. 












a 
Yet tee 


; The ‘complainant’s case is then investigated by the Court. The Chief Justice 
tells the assessors that every complaint has a two-fold aspect viz., alleBations and 
facts, or truth. . Firstly, there is a investigation of the allegations which depends on 
the statements of the parties i.e., the pleadings. Secondly, there is an investigation 
of the facts which depends upon the wisdom of the Judge. 


Now the judicial investigation starts. At first the mother of the deceased Vasan- 
tasena is'summoned. From her evidence it is seen that her daughter had gone to 
Charudatta who is hence summoned. He is interrogated. He admits that Vasanta= 
sena was with him but gives evasive replies as to how she went home, ‘whether on 
foot or bycart. Atthis critical stage when clouds of suspicion begin togather round 
the accused, Viraka, the Commandes of the Guards appears in the Court for lodging 
his complaint against his colleague. From him the Court fathers that Vasantasena 
was seen going in the accused’s cart to the alleged scene of Offence. Virakais deputed 
there to make an on the spot inspection. - He goes and comes back and reports that 
a female body mangled by beasts, and in an unidentifiable condition is lying there ° 
with her ornaments missing. At this stage the judgeeemarks that the more skilfull ° 
the investigation the more complicated it becomes. Law is clear but mind is like 
a mud-logged-cow. This telling simile portrays the indecision of a Judicial mind 
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steeped in doubt. Now at Sakara’s protest the accused who was first given a seat of 
honour i is made to sit on the ground as a prima facie case was made out against him. 

In modern parlance we may say that the charge for murdering Vasantasena is 
framed against the accused. 


_ By now, Sakara whose complaint is initially viewed by the Court as a frivolous 
and vexatious litigation is om top and presses the accused to admit his guilt. In 
modern law not only such an accusation of murder is investigated by the Police but 


the preliminary inquiry is held thereafter by the Committing Magistrate who in 


proper cases frames the charge and commits the accused to the Court of Sessions, for 
trial. The Sessions trial begins with the plea of the accused. In Mrichhakatika we 
find that the functions of the Police, the Committing Magistrate and the Sessions 


Judge is performed by the Highest Court of Ujjain. 


As charge is framed, here also the accused is put on his plea. Inthe meanwhile 
Maitreya appears in the Court and tries to assault the complainant. The gold 
ornaments drop down from his person. The findings of the ornaments from the 
accused’s friend who is considered as his accomplice clinches the guilt of the accused, 
as establishing the motive for the murder. Charudatta is hence taken into custody 
by Shodhanka. In morderr language you may say his bail was cancelled. The 
old mother knows the positionin law and makes a plea for mercy for the accused, 
and points out that a legal proceeding is between the aggrieved party i.e., herself 
andthe accused. Itis like the present application for compounding an offence. But 
the capital offence of murder is throughout mnon-compoundable. The Court 
rejects her plea and pronounces the verdict of guilt and recommends to the king the 
punishment of banishment for the accused as according to Manu a Brahmin cannot 
be condemned to death. The King however, sentences the accused to death. 


In this trial three witnesses have been examined for the prosecution viz., Sakara, 
Vasantasena’s mother and Viraka, while for the accused the only defence witness is 
Maitreya. Charudatta’s defence is.that he is innocent and that he is so tender-hearted 
that he does not harm even a creeper, how could he dare to kill the reigning beauty 
of the City. Maitreya echoes the defence and speaks about the generosity and 
charity and past good conduct of his friend. Evidence of good character of an 
accused is admissible even now under section 53 of the Indian Evidence Act. The old 
mother also feels that he is not guilty. The Chief Justice observes that the appearance 
oft proclaims the man. Manu in VIII-25 , 26 states that the appearance and the 
demeanour of a person is significant in discerning the inner man. But the net of 
circumstances so conspire against the accused that he is held guilty on unsound 
circumstantial evidence. 


Act 1X of Mrichhakatika is a Notorious spefimen of miscarriage of justice caused 
by circumstantial eviderag. There is no direct eye witness to the murder of Vasanta- 
sena. But the string of circumstances produced before the Court is apparently 
„SO impregnable that the Court concludes that the accused is guilty. The first link in 
“the chain of the circumstantial evidence is that the deceased dancer was last seen in 
” the company of the accused inthe rain scene (Act V) as stated by the mother of the 
deceased and admitted by the accused. Association of the accused with the deceased 
just before the offenceis one of the vital links in the chain of circuinstantial evidence, 
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The second-factor is the evidence of Viraka who states that wher. he was inspccting 
the carts on the road to trace the fugitive King Aryaka he saw Charudatt’s cart and 
its driver told him that Vasantasena was- going by-that cart to the garden in question. 
The third link is the finding of a female body-in the garden without any ornaments. 
The most vital link was the discovery of the ornaments whose possession by the 
accused’s-friend is construed as constructive possession of the accused himsélf. The 
motive viz. greed for gold gained. confirmation from the fact that the accused was 
poor now, while the ‘victim was a rich lady of untold wealth. Lastly, the conduct 
of the accused in giving evasive replies to the Court darkens the’clouds of suspicion 
against him. In the result he is held guilty. 


The chain of circumstantial evidence appears prima facie to be solid and sound 
and incompatible with the innocence of the accused . But a closér analysis would 
point to the contrary. The important circumstance viz. that Vasantasena was seen 
going to the garden in Charudatta’s cart is based on hearsay evidence as Viraka has 
not seen that himself and relied only on the dirver’s statement. How dangerous it is 
to rely on second hand evidence is seen here as Aryaka was in fact’travelling in the 
veiled cart in question. Secondly, there is no identification of the female body in the 
garden. Thus it is not established paradoxically, that the deceased is in fact dead. 
It was the body of an unknown woman who was perhaps killed in the storm by an 
uprooted tree. Further it is not proved that the ornaments ir Cc urt were last worn 
by the deceased. Thus the chain of circumstantial evidence on which the accused 
is condemned is so. weak as not enough even to hang a dog. 


It seems that the Court was overawed by the complainabt’s patronizing position. 
In fact initially the judges are reluctant to entertain his complaint and convey to him, 
rather improperly, that the Court has no time to look into his complaint. But on 
being threatened with dismissal they record his complaint. Sakara notices this 
and says that whatever I say I will make them believe. Hence the judge laments 
“ It is very easy for a judge to earn censure, while the chances of his being praised 
are few and far between.” (V. 3, 4) : 


Circumstantial evidence was called ‘Yukti’ by Katyayana and ‘Anumana’ By 
Brhaspati and is recognised as a mode of proof. But there were certain rules in 
their behalf. Narada says that a murderer is proved to be guilty if found armed 
near the murdered persons. This test was also not followed by the Court here and 
so it fell into error. Miscarriage of justice sometimes results from relying on cir- 
cumstantial evidence. A classic example from English Law is that of Bradford ən 
innkeeper of Oxfordshire (1736) who was executed for murdering Hayes, one of his 
guests at the -inn. On hearing groans at night other guests rushed into Hayes’s 
room and saw Bradford b-nding over him, holding a Jantern in one hand a knife in 
another his hands being blood-smeared. He explained that on hearing groans he 
went into Hayes’s room’ with a lantera, and had carried the knife in self-defence. 
As he was trying to save Hayes his hands got blood. Hye explanation was rejected 
and Bradford was executed. . After a year the fo%&tman of Hayes confessed that he 
had murdered Hayes. z 


In IX Act the Judges only pronounce the verdict ef guilty and recommend punishe 


ment of banishment as Charudatta being a Brahmin could not be condemned to death 
on Manw’s authority (V-380 Manu). They refer the matter to the king for pronouncing 


the sentence. Manu (VIII-129, and Yaj. 1367) enumerate four types of punishment 
J—3 l 
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viz. ‘gentle admonition (dligdanda), severe repoof (vakdanda), fine (dhanadanda) 
and corporeal punishment (Vadhadanda). Brahaspati says that the first two punish- 
ments can b2 inflicted by a Brahmin Judge, but the rest only by the King on ‘the 
recommendation of the Chief Justice. Here we find that: the same procedure is 
followed. Now the Magistrate can pass a proper sentence but a death sentence 
passed by a Session Judge is subject to confirmation by the High Court. 


Som2 remarkable features regarding the administration of justice as revealed in 
this Act especially in the light of modern jurisprudence and practice, may be consider- 
ed here :— | 


Long ago, Shakespeare spoke about the proverbial delays of law. But it seems 
that the Court in ancient India realised the stautory principle that justice delayed is 
justice denied. The investigation as well as the trial is finished here in the morning 
session. Specific provision was made for eliminating delays. Yaj. I-12 enjoins 
that in the case of murder the accused must make his reply at once and no delay can 
be brooked. K.autilya (III-1) prescribes fines for delay in filing written statement. 
Katyayana (339) and Shukra (IV-5, 167, 209) state that delay in deciding cases is 
tantamount io death of Justice, “dharmavyapatti.” < = 


Constitution of India in Article 50 prescribes the separation of the Executive 
and the Judiciary as one of the directive principles. Accordingly; this reform was 
introduced in the old Bombay State in 1953. Even now we have some States where 
this principle is not given effect to. But in ancient India the Judges were indepen- 
dent of the Executive and their sole duty was to dispense justice, though under pres- 
sure of the King’s unscrupulous brother-in-law here we see the judges dispensing 
with justice. Some remaikable modern features of administration of justice which 
are conspicuous by absence are the Court-fees and the Advocates. Neither of the 
two complainants here is required to pay any Court-fees while lodging his complaint, 
as at present. In those days fines imposed on the guilty were credited to the treasury 
bug no Court-fee was charged. In some European countries even to-day no Court- 
fees are levied. Itis clear that justice in ancient India was not only quick but free 
t8o. The class of Advocates was not in existence, then. But Shukra (IV, 5, 114-117) 
states that a person may be appointed to represent a party and his wages should be 
proportionate to the value of the suit. Such a person was called Niyogi. Here 
we have no Niyogi for Charudatta. . l 


Yajnyavalkya says (II-8) that a law suit has four stages, the procedure followed 
in this Act is in conformity with the four stages of a law suit as mentioned by 
Brahaspati (II-6-8) viz., Purvapaksha or (Bhasapada), the plaint, Uttarpada, the 
reply, Kriyapada, the leading of evidence and Nirnaya, the decision. Katyayana 
also says the same thing as quoted by Apararka. These four stages are seen also 
in Modern law.” ` 7 

Three salient principles of mordern criminal Jaw are firstly that the accused is 
presumed io bz innocent fall he is proved to be guilty ; secondly, that the burden 
of proof to show that he is guilty%s on the prosecution ; and lastly, that the guilt of 
the accused must be proved b-yond reasonable doubt and in case of doubt the benefit 
must go to the accused, and thaf he must be held to be not guilty. -Now all these 
principles, it is submitted were recognized in ancient India. Charudatta was 
considered innocent till the guilt was proved by circumstantial evidence, Further 
throughout the tria) the burden was discharged by the prosecution, here, the Court 
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and when the Court is satisficd beyond doubt, rightly or wrengly, then only the accus- 
ed is found guilty. ` Further, when the ornaments are discovered, and Charudatta 
makes a forced and implied admission of his guilt Sakara says ihat the doubt is 
over. This clearly shows that the guilt of the. accused had to be ‘provcd beyond 
reasonable doubt. - _ = a 


The Court first asked the Court peon to slimmon—Charudatta with a respectful 
request that the judges wanted to see him. This corresponds with the letter of request, 
sent by modern Courts to men of position. Despite the praiseworthy features, there 
was one disgusting aspect of the ancient trial yiz., extorted confession. In V-36 
the Chief Justice threatens Charudatta to confess on pain of being whipped. This 
shows that there was no ban against testimonial compulsion. There was no protec- 
tion to the accused as guaranted by Article 20 (3) of the Constitution against self- 
incrimination. 


Half the punishment shall be excused if the accused confesses his guilt says 
Narada. Charudatta almost confesses that he murdered Vasantasena (V-38) and 
the judge accepts this still-born confession and condemns him on questionable cir- 
cumstantial evidence coupled with an extorted confession. 


In V-43 there is a clear reference te ordeals of poison water, balance and fire, 
Charudatta complains that though he has prayed for resorting to any of these ordeals 
it was denied to him. I think he was rightly refused the test of ordeals or th e divine 
proof as it was to be resorted to only in absence of human proof, which was avail- 
able. Ordeals form part of the ten limbs of a law suit. 


It is rather strange that the Court is so tolerant about its own gross contempt. 
Sakara wipes out the words of evidence with his foot. Maitreya assaults the com- 
plainant under the very nose of the Court. These are serious interferences with the 
course of justice and would have been punished by modern Courts severely, for con- 
tempt of Court. 


A special mention must be made to the critical description of the Court and Its 
functionaries as made by Charudatta in V-14. The Court is compared to an ocean, 
The Judges deep in thought are its waters. The messengers hurrying to and fro are 
its waves. The spies (C.I.Ds) are its crocodiles. The scribes are its snakes. Mene 
tion is also made of elephants for trampling down the criminals. Here we have a 
specimen of a Court functioning under atyrant. The judge was afraid of the King’s 
favourites, and hence the indepenuence of the judiciary was not obtainable. The 
only irresistible result is gross miscarriage of justice. 


It is a unique Court scene depicted onstage as that in ‘he “Merchant of Venice.” 
The two Court scenes are typical of the Eastern and the Western outlook. The 
latter is remarkable for the triumph of human effort yiz., Portia’s over the mis- 
fortunes brought by a stroke of ill-Itick tp Antonio who loses his ships in the storm. 
While here we see Charudatta resigning quietly to the gonspiracy of fate. Thus 
the latter is dominated by free-will while the former is licked by fatalism. 


Keith observes “The Court scene in Mrichhakatika conforms duly to the re. 
quirements of legal smritis of 6th and 7th Century. 4.D. But the conservatism of the 
law renders this no sign of date. ‘‘It seems that the IX Act reflects the legal proce- 
dure as enshrined in the Smritis like Katyayana, Brhaspati, Narada, Manu and 
Yajnyavalkya, 
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-is-Hente Horrwitz-says that: in Nitichiakatika we get-a graphic: picture of society 
iw m>dieval India.’ Wilson remarks: ‘‘the chief value of Mrichhakatika aside froni 
its iiterest as aidrama -lies in the.graphic-picture it/presems of a very interesting 
phase ofeveryday: life in.ancient India.’ Keith “rightly calls iv'a transcript from 
life. Thus we may agree with Winternitz that the play is of extraordinary-valué-in 
respect of our cultural history.’ That i is why schclars.like Macdonell and Dr „Ryder 
discern a Shakespearean touch of. genius in, the author of “Mrichhakatika, . 
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A PLEA TO AMEND THE PROVINCIAL SMALL CAUSE COURTS ACT 
. By 
T. S. SUBRAMANIAN, ADVOCATE, TIRUCHIRAPALLI. 


_A Junior Advocate filed a petition for attachment before judgment of immo- 
vable property in the Sub-Court in a small cause suit of value over Rs. 500, which 
was rightly dismissed by the Judge as per law as is extant. Presumably the young 
lawyer thought that as attachment before judgment is available in original suits it 
should be equally available in smajl cause suits also—a presumption not fallacious 
in common sense according to what is stated herein infra. An original suit on a, 
promissory note for over Rs. 500 though below Rs. 2,000 in a Munsifs Court, 
wherein only the suit lies, if it is a transaction outside municipal limits clothes the 
suitor with the right to obtain an order for attachment before judgment of immova- 
bles, whereas within town-limits a suit on a promissory note for over Rs. 500, but 
less than Rs. 2,000 again of a small cause nature (necessarily to be filed in a 
Sub-Court) disentitles the party to ask for attachment before judgment of immo- 
vables according to the Provincial Small Cause Courts Act. Now between two 
parties one of the municipal town and the other of the rural parts, in suits on 
promissory notes, different procedures of law are being prescribed as to attachment 
before judgment of immovables, which makes discrimination in favour of one as 
against the other, on the same causes of action, and for the same amount. And 
more than that it may be in a number of cases the plaintiff may have only a small 
cause suit in a Sub-Court as his only fortune (now that the jurisdiction is upto 
Rs. 2,000) and if the defendant may alienate his only immovable property, the 
plaintiff may have no remedies left ultimatley. Therefore, it seems to me, that 
an amendment of the Provincial Small Cause Courts Act may be made at least 
in the stage of trial to make available attachment before judgment of *immovables, 
leaving further remedies in execution to be had on the’ original side execution. 
Changes in law are made according to the exigencies of time, and recently, we 
had the Limitation Act considerably changed. Why not amend the Provincial 
Small Cause Courts Act also suitablly ? 


J—4 
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RIGHT OF ADVOCATES TO APPEAR BEFORE INDUSTRIAL 
TRIBUNALS, 
By 
P. G. RAJAGOPALAN, ADVOCATE, CALICUT-2. 
The right of advocates to appear before Industrial Tribunals is restricted by 
section 36 (4) of the Industrial Disputes Act, 1947. 


Section 36 (4).—In any proceedings before a Labour Court, Tribual, National 
Tribunal, a party to a dispute may be represented by a legal practitioner with the 
consent of the other parties to the proceeding and with the leave of the Labour 
Court, Tribunal or National Tribunal, as the case may be. - 

Is this provision still operative after the Advocates Act, 1961 came into 
force? It is submitted that it is impliedly repealed by section 30 of the Advocates 
Act. | 

Section 30.—Subject to the provisions of this Act, every advocate whose name. 
is entered in the common roll shall be entitled as of right to practice throyghout 
the territories to which this Act extends,— 


(1) ee ee eee 


(TD EEE ES 


In contra distinction to section 30 of the Advocates Act, the right of the 
advocates under section 14 of the Indian Bar Councils Act is as follows:— 


Section 14.—(1) An advocate shall be entitled as of right to practise— 
(a) subject to the provisions of sub-section (4) of section 9, in the High 
Court of which he is an advocate, and 


(b) save as otherwise provided by sub-section (2) or by or under any other 
Jaw for the time being in force, in any other Court and before any other Tribunal or 
pérson legally authorised to take evidence, and 
a (c) a ae ee a 


ae) eee es rere ere 


The right under the Indian Bar Councils Act is subject to any other Jaw for 
the time being in force whereas the right of advocates under section 30 of the 
Advocates Act is without any such restriction. Since the Advocates Act, 1961 
is a later enactment and it is inconsistent with section 36 (4) of the Industrial 
Disputes Act, 1947, it must be deemed to have been impliedly repealed. 


It is a well accepted rule of interpretation that if there are two ways of inter- 
preting a statute, one which leads to the conclftsion that the Act is ultra vires the 
Constitution and another, * which leads to the conclusion that the Act is not ultra 
vires, then the latter inter] pretatyen must be accepted. ‘The above interpretation 
„Ë implied repeal has to be accepted, otherwise section 36 (4) has to be struck 
* down as violating the right to practice the profession under Article 19 (1) (g). 

© When the Indian Bar Councils Act was in force the validity of section 36 (4) 
was considered by the Madras High Court in Rangaswami v. Industrial Tribunal*. 


1. (1953) 1 M.LJ. 315. 
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It was held that the right to practice the profession is circumscribed by the Bar 
Councils Act, the very charter under which the advocates get the right to practise 
and therefore there is no violation of Article 19 (1) (g). 


Subba Rao, J.: “If so the first petitioner’s right to practise is subject to the 
limitation contained in the Bar Councils Act. One such limitation is that he 
shall be entitled to practise save as otherwise provided by or under any other law 
for the time being in force in any other Court in British India and before any 
other Tribunal or person legally authorised to take evidence. Section 36 (4) of 
the Industrial Disputes Act is certainly a law limiting his right to practise before 
a Tribunal. He cannot accept the privilege or right to practise before ‘Tribunals 
and at the same time reject the limitation subject to which the right was conferred 


on him.” 


Therefore it is clear that it was because of this limitation contained in the 
very charter which conferred on the advocates the rights to practise, it was held: 
that there was no Violation of fundamental rights. As has already been pointed 


out the right under section 30 of the Advocates Act is not a restricted one as in 
the case of the Bar Councils Act. 


In a similar case?, the Bombay High Court had held that Rule 36 of the 
Bombay Co-operative Societies Rules restricting the right of advocates to appear 
before arbitrators were not ,ulfra vires, 


Chagla, C.J.: “It is a right subject to the provisions of any law for the time 
being in force. Therefore the only right of a lawyer that has been safeguarded: 
under the Constitution is the right to practise the profession. Now, the right not 
being an absolute right, no absolute right is conferred upon the lawyer by the 
provisions of the Constitution. The Constitution guarantees to the lawyer such 
right as he has under his charter. If any such right is affected or contravened, 
then undoubtedly he can rely upon the provisions of Article 19 (f). (sic.). But 
if the right given to him is a limited right and that right is not affecéed, he cannot 
claim a wider right or larger right under the Constitution.” 


The basis, on which these two High Courts have held that the right to practice 
can be restricted, is not available now. There is a total deviation in the Advocates 
Act in regard to the right of advocates from the Bar Councils Act. Section 2% 
of the Advocates Act recognises advocates alone as a class of persons entitled to 
practise the profession of law. Under section 33, subject to any other law for the 
time being in force no other person is entitled to practise in any Court or before 
any other authority. Section 45 prescribes the penal provision for violating sec- 
tion 33 of the Act. Thus the Aflvocates Act is a comprehensive enactment deal- 
ing with the right of advocates and others in respect of their rights and duties before 
a Court or Tribunal. The rule that a speciaklaw should prevail over a general 
law is not applicable in this case because the intention of the legislature is clear, 
The legislature must be presumed to know that there are judicial decisions which 
have upheld section 36 (4) on the ground that the charter under which the advo- 
cates claimed their right is a restricted one. Knowing the judicial interpreta- 





= 


2. Mulchand yv. Mukund Shivram, A-1.R. 1952 Bom. 296, 
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tions, the legislature has made a significant deviation in section 30 of tbe Advo- 

cates Act and omitted the provision “save as otherwise provided by or under any 

other law for the time being in force.” Section 33 of the Advocates Act says- 
that it is subject to any other law for the time being in force whereas section 30 

does not contain any such limitation. Therefore it must be presumed that the 

legislature intended that section 30 should override other provisions contained in 

any other enactment. 


It may be pointed out that the provision contained in section 36 (4) of the 
Industrial Disputes Act is repealed by section 50 (2) (3) (e) of the Advocates Act 
which runs as follows:— 

Section 50 (2) (3): On the date on which Chapter IV comes into force, Gi 
following shall stand repealed, namely:— 


(a soriire verusi Sains 


(a h te shah E Sanaa etna et i 

(e) the provisions of the Letters Patent of.any High Court and of any other 
law conferring on a legal practitioner the right to practise in any. TO or before 
any. authority or person. 


Section 36 (4) of the Industrial Disputes Act is a law which confers a right, 
though a restricted one, to practise before the Tribunal and hence section 36 (4) 
can ‘be considered as “any other law conferring on legal practitioners the right to 
practise in any Court or before any authority or person’ ’ for the purpose of section 
50 (o (3) (e) of the Advocates Act. 
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A RECENT DECISION OF THE SUPREME COURT ON THE MADRAS 
BUILDINGS (LEASE AND RENT CONTROL) ACT, 1960. 


By ; 
N. BALASUBRAHMAN. A YER, M.A., M.L., Advocate, Coimbatore. 


The Supreme Court of India has on 25th March, 1968, pronounced judgment 
in A.R. Salay Mohamed Sait, etc. v. Jaffer Mohamed Sait’s Memorial Dispensary Charity 
and others: which has far reaching consequences for litigants in Madras State. 
Their Lordships have held therein (the present writer having appeared for the 
successful party in the Supreme Court) that the decisions of the Madras High 
-© Court in Ramaswami Pathar v. F. K. Devasthanam,® Palaniappa Chettiar v. Vatravan 
Cheitiar,3 and Palaniappa -Chettiar v. Babu Sahib,* had been wrongly decided. 
In the view of the Supreme Court, in order to determine whether the lease is ofa 
vacant land or of a building within the meaning of the Act of 1960, we must take 
into account both the form and the substance of the transaction. Ifin form, the 
lease is of vacant land only, and the structures belonged entirely to the lessee, they 
do not form the subject-matter of the lease and the operation of the Madras Rent 
Control Act is excluded. By the mere fact that there were structures on the demised 
land at the time of the original lease or at the time of renewal of the lease, which do 
not belong to the lessor, the demise ofthe land cannot be construed as demise of a 
puilding on the ground that the land became an integral part of the building. In 
the last of the three Madras decisions, it was held that, when the parties contemplated 
the putting up of structures over the demised land by the lessee, as soon as a structure 
is put up, the lease becomes a lease ofa building within the meaning of the Act. 
This decision had the effect of taking away the valuablerights conferred on tenants. 
by the Madras City Tenants’ Protection Act in the cities to which it had been made 
applicable. Landlords have been able to obtain orders of eviction of tenants, from 
the House Rent Controllers, from the demised lands after removal of the structures 
put up by the tenants, against the provisions of the Madras City Tenants’ Protection 
Act, which had become a dead letter. In areas to which the Madras City Tenants’ 
Protection Act, is not applicable, the landlords of demised vacant lands have been 
unable to get possession except on the grounds set forth in the Rent Control Act 
and have been put to great hardships in consequence. The decision of the Supreme 
Court has set right the position and the same is timely, as there are a large number of” 
cases pending in the District and Sub-Courts and in the High Court arising out of 
judgments based on the now overruled decisions of the Madras High Court. 
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INTRODUCTION. 


The theory of judicial precedents which takesroot in British jurisprudence 
and is being followed’ in the Commonwealth countries including India has 
been relaxed in the very country ofits origin. The “ Practice Statement ( Judicial 
Precedents) ’’ issued by the House of Lords recites!: “ Their Lordships. , recognise 
that rigid adherence to precedent may lead to injustice in a particular case and also 
unduly restrict the proper development of the law. They propose, therefore, to 
modify their present practice and while treating former decisions cf this House as 
normally binding, to depart from a previous decision when it appears right to do so. 
' In this connection they will bear in mind the danger of disturbing retrospectively the 
basis on which contracts, settlements of property and fiscal arrangements have been 
entered into and also the especial need for certainty as to the criminal law. The 
announcement is not intended to affect-the use of precedents elsewhere than in this 
` House’, In the case of the Judicial Committee of the Privy Council, the theo 
of precedents had never been rigidly followed inasmuch as the decisions of that body 
were only in the form af advice to the Crown. In our country also, the decisior,of 
the Supreme Court in Bengal Immunity Co. v. State of Bihar?, held that there was roth- 
ing in the Constitution that prevented the Supreme Court from departing from a 
previous decision ofits own if it was satisfied of its error and ofit baneful effect on 
the general interest of the public. ‘Outside the Supreme Court, however, the theory 
of judicial precedents is to-be fully respected. In Kamalammal v. Venkatalakshmi 
Ammal’, characterising the course adopted by a single Judge of the High Court in 
not fééling bound by a decision of a Full Bench of that Court for various reasons as 
somewhat surprising ”, the Supreme Court observed :‘‘ We cannot but deprecate 
the practice asit tends to destroy the certainty of the law which the theory of judicial 
precedents seeks to establish”. In Shama Rao v. Un'on Territory- of Pondichery® 
the Supreme Court holds that a decision is binding only in regard to its ratio and 
the principle laid down therein and that where there was a divergence af opinion 
except for the conclusion no general principle can be deduced on which the maxim 
of stare decisis can be taken as binding fpr future cases. The degree in which the 
operation of judicial precedents has been modified in respect to the Supreme Court 
is braught out vividly in what might be called the “ deéision of the year ” in Golak 
Nath v. State of Punjab®, holding (by a majority) that the fundamental rights cannot 
be repealed or abridged even by a constitutional amendment, that the procedures. 
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of Article 368 cannot be used for that purpose, and that the first, fourth and the seven- 
teenth Amendments to the Constitution are void, but that they would be inoperative 
only with effect from the date of the decision and not with reference to the dates of 
their passing. Subject however to the limitations stated as above in regard to pre- 
cedents, the theory of judicial precedents flourishes. During the year under review, 
about 54 decisions of the Supreme Court have been reported in the columns of this 
Journal apart from almost all the important decisions of our High Court, An 
attempt is made hereunder to notice the decisions so rendered under some of the 
familiar and important titles of law. 


COURTS : THEIR JURISDICTION AND POWERS, 


In Rethinaswamy, In ret, it is held that the High Court of Madras, under section 
10 of the Pondichery (Administration) Act, 1962, and as inheritor of the powers of 
Cour de Cessation (Paris) has jurisdiction to interfere with the majority verdict of the 
jury and the sentence irflicted by the Tribunal Criminal, Karaikal. Jhun 
Fhunwala Bros. v, Subbaramier®, makes it clear that it is now an established position. 
in law that where there are more Courts than one which will have jurisdiction to 
try a particular cause itis open to the parties to agree that only one of those Courts 
shall have jurisdiction to try the same, and that where the terms of a contract clearly 
say that it is ‘‘ subject to the jurisdiction of Cuttack Courts only” other Courts will 
have no jurisdiction to entertain the suit even though part of the cause af action has 
arisen within their jurisdiction, Palaniappa v. Krishnamurihy®, lays down that an 
order granting leave to sue in forma pauperis made by a single Judge of the High Court 
is a * judgment’ within the meaning of clause 15 of the Letters Patent. 


: Tue Bar; ITS RIGHTS AND DUTIES. 


In Karuthiah, In re*, it is made clear that there is no bar ta an Advacate cited 
as a witness for the- prosecution appearing for the accused where he had already 
been engaged by the accused and had surrendered him to the Magistrate for the 
-purpose of moving for bail, after having accepted the brief and the prosecution could 
nat say how the evidence of the Advocate would be relevant or material for 
establishing the prosecution case. ‘facob A. Chakramakkal v. Welliampathy Estate 
Labour Congress’, points out that an Advocate other than an Advocate on record 
‘can claim by a regular suit fees due from a party for services rendered in 
connection with a case before the Supreme Court inasmuch as the Rules of the 
Supreme Court did nat provide a machinery for realisation of the fees from the 
clients in such cases. = 


CONSTITUTIONAL LAW. 


In Shama Rao v. Union Territory of Pondichery, the Suprme Court makes it clear 
that where the principal Act was still-born and void ab initio no Amendment. Act 
can revive such an Act, and’where a legislature abdicated its legislative power 
and an act passed by another legislature on jurisdiction was adopted extending 
it to-the territory under its jurisdiction mechanically its. action is wholly invalid 
In Sadasiva Reddi v. Chancellor, Osmania University’, the Supreme Court holds that secs 
tion 5 of the Osmania University (Second Amendment) Act (A.P. Act XI of 1966) 
introducing ‘section 13-A in the Osmania University Act, 1959, providing far the 
termination of the tenure of office of the existigg Vice-Chancellor to 60 days from 
the cammenccement of the Second Amerdment Act is violative of Article 14 of the 
Constitution and as such dys to be struck down. Sri Hindu Bala Patasala v. D.P.I., 
Madras®, decides that a threat ofsev.thdrzwal of recognition of a schoal by the State 
Government, incase of non-compliance with anexccutive order mzde by it in vio- 

elation of statutory: provisions, would not amount ta ‘a deprivation of the right to 
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property and fundamental freedom under Art’cle 19 (1) (f) or of the right to practice 
any profession or ta carry on any occupation or business guaranteed under Article 
19 (1) (g). Collector of Customs v. Bhirumal Pahaljani1, holds that to bring a statement 
recorded by an officer during enquiry within the prohibition of Art*cle 20 (3) the 
person concerned whose statement has been recordad must have stood in the charac- 
ter of an accused at the time he made the statement ; that it is not enough that he 
may become an accused any time subsequently ; and therefore, the bar urder. the 
Article will not apply to statements recorded from a person during an investigation 
by the Customs Official under sections 107 and 108 of the Customs Act at a time 
when the deponent did not stand in the position of an accused. Subbachariar v. 
State of Madras, points out that it cannot be said that the reduction in the income 
of religious institutions and mutts under the provisions of a statute relating to land 
reforms affect the fundamental rights of those institutions guaranteed under Art‘cles 
25 and 26, even if, by such reduction of incame, the institutions will not kave enough 
income to maintain themselves and to perfarm their religious obligations ; that the 
constitutional guarantee protects only the freedom of religious apinion and acts in 
pursuance of religion ; that while’ the State cannot regulate the religious practices 
there is no bar against statutes affecting activities of religious bodies af an economic 
or commercial character for the reason that they may affect the income of such bodies; 
and that Article 26 guarantees to religious denominatians only the right to acquire 
and own property and administer the same in accordance with law but does not 
prevent properties belonging to areligious body being acquired by authority of law. 
Subbachart’s case? further decides that the Madras Inams Estates (Abolition and Con- 
version into Ryotwari) Act, 1963, the Madras Minor Inams (Abolition and Conver- 
sion into Ryotwari) Act, 1963, and the Madras Leaseholds (Abolition ard Canver- 
sion into Ryotwari) Act, 1963, are fully covered by Article 31-A as amended by the 
Constitution (Seventeenth Amendment) Act, 1964, and having received the assent 
af the President are fully protected from attack regarding their constitutianality an 
the score of any of the provisions af the Acts being violative af the fundamental 
rights guaranteed under Articles 14, 19 and 31 ; that Article 31-A itself proceeds on 
the basis that the law may be vcid as inconsistent with or t-king away or abridging 
the rights conferred under Articles 14, 19 and 31; that once the absence of legis- 
lative competence from violations of thase Articles is cured by the President’s assent 
the law cannot be challenged as a fraud on power ; that though the broad principles 
on which the assent of the President is intended ta be given or withheld frem a 
reserved Bill may be deducible they are not specifically laid dcwn in the Consti-« 
tution ; and as such, it will not be open to the Courts to question the propriety of 
the President’s action ; and that it is the subjective opinion of the President that 
leads to the assent and it is not justiciable. Kvrishnaraju Reddiar v. Authorised Officer®, 
holds that the Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961 has 
become a valid piece of legislation from its inceptian after its inclusion in the Ninth 
Schedule, by the Constitution (Seventeenth Amendment) Act, 1964; that Article 
31-B is not merely a subsequent amendment of the Canstitution removing with 
retrospective effect the ban or prohibition under Article 19 (2) but is itself expressly 
validating the Acts and Regulations specified in the Ninth Schedule; that the inten- 
tion of the Article is to revive and validate both the Acts and Regulations within the 
purview of Article 13 (1) and (2) ; that the language of Article 31-B quite clearly 
and appropriately gives eftect to sueh intention ; that the validation of the Acts 
and Regulations is not confined only to those of them already struck down by the 
Courts but extends to all of them specified in the Ninth eSchedule ; and that as a 
natural consequence the rules made thereunder àbo get automatically validated. 
Gobalousamy v. Union Territory of India*, states that the executive power of the Union, 
namely, the power of the President extends to the matters with respect to which 
Parliament has power to make laws, and the general*xecutive power conferred by 
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Article 73 (1) (a) read with Article 246 (4) validates the promulgation of the Pondi- 
chery Judicial Officers (Qualification) Rules, 1963. In V. G. Row v. Krishnaswamy 
Reddy, and V. G. Row v. Alagiriswamy?, it is held that a certificate under Article 
132 (1) to enable the petitioner to appeal to the Supreme Court from a judgment ina 
writ petition could not be granted even if the question was one of importance where 
the matter was not,of such urgency that the normal venue of appeal to a division 
Bench of the High Court should be side-tracked. In Saravanabhavan v. State of 
Madras’, the Supreme Court by a majority judgment lays down that in a criminal 
appeal by Special Leave the Supreme Court will not reassess the evidence at large, 
particularly when it has been concurrently accepted by the High Court and the 
Court or the Courts below ; and therefore, before the Supreme Court: intereferes, 
‘something more must be shown such as that there has been in the trial a violation 
of the principles of natural justice, or a deprivation of the rights of the accused, 
or a misreading of vital evidence, or an improper acceptance or rejection of evidence 
which, if discarded or received, would leave the conviction unsupportable, or that 
the Court or Courts have committed an error of law or of the forms of legal process 
or procedure by which justice itself has failed. Shivasankara Mehta v. Election Com- 
mission‘, states that the jurisdiction to decide the question of disqualification under 
Article 191 (1) as where a legislative Council member is adjudged insolvent, vests 
exclusively in the Governor and no Court has-got jurisdiction to go into it, whether 
in writ proceedings or otherwise. V. G. Row v. Krishnaswamy Reddy!, and V. G. 
- Row v. Alagiriswamy*, makes it clear that Article 217 (2) (b) does not in terms require 
that before an Advocate can be appointed as a Judge of the High Court he should 
have for at least ro years been practising in that or any other High Court; that it 
would suffice if he were entitled to practise in a High Court for.the requisite period; 
and that there is no justification for classifying the Advocates who are entitled as 
of right to practice in the High Court into persons actually practising in thé High 
Court and persons not actually so practising for the purpose df Article 217. Vasantha 
Pai v. Ramachandra Tyer®, points out that under Article 217 (3) as amended by the 
Constitution (Fifteenth Amendment) Act, 1963, the jurisdiction and power to 
determine the question regarding the age of a Judge of a High Court is vested 
exclusively in the President, and the jurisdiction ‘cannot be exercised by any Court 
in the land including the High Courts and the Supreme Court, even if they are 
called upon to exercise the writ provisions; that conferring of exclusive jurisdiction 
@n a particular body or authority to decide a particular matter under a particular 
provision of the Constitution so as to exclude jurisdiction under other enactments 
eas well as wnder other provisions of the Constitution can be‘effected not merely by 
the device of using a non-obstante clause but also by the use of other appropriate 
provisions; that the use of the words ‘shall be decided by the President’ in Article 
217 (3) is sufficiently peremptory in character to support an inference of the confer- 
ment of exclusive jurisdiction on the President and the exclusion of all other juris- 
dictions including that of a writ under Article 226; and the fact that a person is 
in receipt of a pension is not a ground for the issue of a writ of quo warranto, when he 
has ceased to hold any office. Larsen and Toubro Ltd. v. Joint Commercial Tax Officer? 
expresses the view that the jurisdiction under Article 226 is not appellate and is no 
substitute for other ordinary remedies at law; that the original jurisdiction under 
the Article is not as wide as that in the trial of suits; that where without finding of 
facts on evidence it is not possible or would be premature to decide a question 
raised by the aggrieved party, the extraorginafy jurisdiction under the Constitution 
will not be exercised; thay if equally expeditious and efficacious remedies are available 
it will be a strong factor dissuading the entertainment of a petition under the Article; ` 
and that there are however exceptions justified by special circumstances like a 
.e question of vires of a statute, or rules, or patent error of jurisdiction, or error of law 
e 2Pparent on the face of the record, obvious bias and violation of fundamental rights 
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- or principles of natural justice. All India Sai Samaj v. Dy. Commissioner, H. R. & 
C.E.}, lays down that the objection that an interlocutory order cannot be challenged 
in a writ is without substance, that where the very applicability of the legislation, 
‘(Madras Act XXII of 1959) is questioned and prima fucie there is material to support 
the contention, the mere fact that an alternative remedy might have been pursued 
cannot deprive the petitioner of his right to approach the Court under Article 226. 
In Cumbum Roadways, Ltd. v. Somu Transport Lid.*, the Supreme Court holds that 
when an order passed by the State Transport Appellate Tribunal in appeal from an 
order of the Regional Transport Authority granting permit is challenged in the 
High Court under Article 226 and the High Court feels that the matter should be 
remanded for fresh disposal, the remand need not necessarily be made to the original 
authority which has the power to grant the permit, namely, the Regional Transport 
Authority; that it is always a question to be decided in each case whether a remand 
should be to the State Transport Appellate Tribunal or to the Regional Transport 
Authority, though in most cases it would be proper if the remand is made to the 
State Transport Appellate Tribunal; and that where from an order passed 
by the Regional Authority granting a permit to a certain applicant in a certain 
route several appeals are filed by the several disappointed applicants to the State 
‘Transport Appellate Tribunal, and from the decision given in such appeals by a 
consolidated order only one of the appellants before that body initiates writ proceed- 
ings in the High Court challenging the appellate order and the High Court decides to 
remand the case for fresh disposal of the matter according to law, the remand should 
‘be confined to the parties before the High Court in the writ proceedings and the 
‘High Court cannot direct that all the appeals disposed by the impugned order should 
be revived and reheard. Ramiah v. State Bank of India®, makes it clear that as regards 
the amplitude of the power of the High Courts under Article 226 the matter cannot 
be disposed of merely as the aggregate of the prerogative writs of the United 
Kingdom; that the terms of Article 226 are more comprehensive and the. English 
‘decisions though indisputably of great value may not be literally followed as exhaust- 
ing the content of the power under Article 226; that such authorities as the State 
Bank of India which derive their éxistence from statutes and in which the State 
has considerable proprietary interest are public authorities within the scope of 
Article 226; and that a breach of contract by an employee even if the employer be 
‘a statutory body gives rise only to a claim in damages and cannot be canvassed in 
writ jurisdiction. Kannan v, E. S. I. Gorporationt, lays down that a single writ peti- 
tion filed by a federation of employees on behalf of a number of employees isnat 
maintainable and each of the persons aggrieved should file a separate writ petition. 
„Senthivelu v. Southern Railway®, holds that the High Court in the exertise of its writ 
jurisdiction cannot interfere with the jurisdiction vested by statute in an adminis- 
trative agency; that the Court can always look at the surrounding circumstances 
to consider whether the impugned decision is reasonable and revise it ifit is palpably 
unreasonable and no reasonable authority or administrative agency could come to 
‘that decision without contravening the purpose and exceeding the power of the 
statute; and that if, it is an act inspired by a partisan spirit or done in the interest 
‘ofa third party, certainly the Court can interfere. T. P. Sokkalal Ramsait Factory Ltd. v. 
D. G. T. 0.8, points out that the High Court will decline to act under Article 226 to 
quash an order of assessment or reassessment for which statutory remedies are avail- 
able; that no one can be allowed to bypass those remedies and resort to the High 
Court unless a question of vires of a statute or rule or error of jurisdiction is involved; 
and that occasionally when patent injustice appears to have been done, and compel- 
ing the aggrieved party to resort to statutory remedy®*will involve not only long 
delay but harassment it will be in the discretion Wf the Court to entertain the petition 
under Article 226. Varghese ® Co. v. Joint Gommercial Tux Officer’, decides that 
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the argument that once an appeal was filed against the final assessment, which had 
been passed during the pendency of a writ petition against a provisional assessment, 
the purpose of the writ becomes infructuous and the petitioner could not there- 
after pursue the writ and attack the provisional assessment is untenable. Ratan Chand 
Chordia v. Special Assistant Commercial Tax Officer!, expresses the view that the deter- 
mination of the true nature of a transaction, whether the property in the possession 
of the hirer belongs to him or the original owner thereof or-the financier, cannot be 
done in a writ proceeding where there is not much scope for calling evidence at 
great length; and that the party should seek his remedy in independent civil proceed- 
ings. Arunachalam Pillai v. R. D. O., Koilpatti®, points out that a failure to follow 
the procedure laid down by the statute under which an enquiry was held against 
a village officer will vitiate the order of punishment that may be passed, and the 
failure to give an opportunity to the Government servant to show cause against 
‘the punishment proposed to be imposed after taking into account the gravity of the 
offence etc., will amount to a denial to him ofreasonabie opportunity. Muthuswamy 
. Ambalagarar v. Board of Revenue’, lays down that when a revision is filed to the Board 
af Revenue under B.S.O. No. 156-A, against the appaintment of a candidate as 
a village headman, it is not open to the Board to go into the merits and make a 
comparative estimate of the qualifications of the rival candidates ard to decide in 
favour of the candidate wha, accarding to it, was the best qual ‘fied; and that such ` 
an order will be withaut jurisdiction liable to be quashcd under Article 226. 
Subrahmanyam Chetty v. Authorised Officer, Lund Ceilings’, expresses the vicw that where 
the contention is that an institutian is a public trust ard as such outside the purview 
of the Madras Land Reforms (Fixation of Ceiling on Land) Act, 1961, a writ petition 
to restrain the authorities from proceeding under its provisions would be incompetent, 
and the proper remcdy would be to file a suit for a declaration of the character of 
the institution with consequential reliefs. In Singareni Collieries Co., Lid. v. Commis- 
stoner of Commercial Taxes®, the Supreme Court makes it clear that the expression 
‘actually delivered’ in the Explanation ta Article 286 (1) does not include mere 
symbolic or national delivery; that the rule in section 39 (1) of the Sale af Goods 
Act, 1930 has no application in dealing with a canstitutional provision which, while 
impasing a restriction upon the legislative pawer of the States, entrusts exclvsive 
pawer to levy sales tax to the States in which the goads have been actually delivered 
for purposes of cansumption; that it is immaterial whether the property in the goods 
passed, in the State fram which the gaods were despatched; and that the determina- 
tion of the State in which the sale shall be deemed to have taken place is artificially 
ntade by the delivery for the purpose of consumption not by the terms af the contract 
of sale nor by the legal concept of passing of property in the goods sald. Larsen and 
Toubro Lid. v, Joint Commercial Tax Officer®, holds that Article 301 for its purposes 
recognises no State borders ; and trade, commerce and intercourse should flow as 
if the State barriers were nat there and the entire territory of India is one integral 
unit from the economic, social and political points of view; that the only exception 
to the ban of discrimination or preference under Article 305 (1) is the ane men- 
tioned in Article 303 (2); that even if the Central taxation provision is a reason- 
able provision in public interest it may still be open to challenge on the ground of 
discrimination unless such a discrimination was permissible under section 303 (2); 
and that it must be taken to be well-established that (i) the freedom guaranteed, by 
Article 301 is not to be interpretcd as to its scopeeand ambit in the light of the other 
- provisions in Part XIII of the Constitutioneand it is wide and absolute except for 
such restrictions subject te,specifi d conditions as are to be found in provisions 
other than Article 301 in Part XAI, (ii) fiscal laws clearly fall within the ambit 
af Article 301, (iii) the restrictions contemplated in Part XIII de not however include 
fegulatary or campensatory measures, and (iv) the last words in Article 303 (1) 
are not restricted as to the tapic ef law under particular heads, but any law made by 
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Parliament by virtue of any entry imposing discriminatory restrictions contemplated 
by Article 303 (1) would be bad under it.” In State of Madras v. Srinivasan}, the 
Supreme Court points out that the assumption in Madras G.O.No., 902, datcd 28th 
. May, 1908, that a public servant can be punished even without proof of any corrupt 
practice if the, cumulative evidence available against him, that he was suspected 
ina number of instances to be corrupt or was generally believcd to be corrupt is 
apen to serious objection; that the Government is not bound to state its reasons 
when accepting the finding of the Tribunal for disciplinary proceedings? and that 
it could not be claimed as a matter of law that the Government cannot impose a 
penalty without giving reasons. In Jeevarainam v. State of Madras*, the Supreme 
Court decides that when a civil servant is suspended pending enquiry inta charges 
against him and is subsequently dismissed with efftct fram the date of suspension 
such an order is one of dismissal from the date_of the order with the super-addcd 
direction that it should operate retrospcctively from the date of suspénsion; that 
~even if the latter direction was invalid the first part of the order could still be carried 
out; and that though the Court cannot pass a new order of dismissal, it can give ` 
effect to the val’d and severable part of the order. Coimbatore-Salem Transports 
Lid. v. Its Workmen®, holds that as the power exercised by an arbitrator even in a 
voluntary reference under section 10-A, Industrial Disputes Act is a quasi judicial 
one and his decisions have the effect of affccting the rights of parties inter se the award 
will be subject to the jurisdiction of the High Court under Article 226, In Indian 
Chemical and Pharmaceutical Works v. State of Andhra Pradesh’, the Supreme Court 
‘points out that a substance which is a drug may fall under the Dangerous Drugs Acts 
if it is defined there and it may also fall under the Drugs Act ard be subject to its 
provisions; that, at the same time, it may fall under Entry 51 in List II of the Seventh 
Schedule in case it is a narcatic or narcatic drug; and thus, even if a substance is 
governed. by the two Central Acts referrcd to, it may well be liable to duties of 
excise under Entry 51 of List II and to such control as is incidental thereto. - 


a . INDUsTRIAL DispuTEs ACT. 


In Workmen of T. T. E. S. Lid. v. Industrial Tribunal®, ic is held that the basjg 
of justifying the payment of bonus in any industry is that both capital and labour 
contribute to the earnings of the concern and that it is therefore fair that labour 
should derive some benefit if there is a surplus after mecting prior or ‘necessafy 
charges; that the formula evolved by the Labour Appellate Tribunal and explained 
by the decisions of Courts to determine the available surplus is that éertain prior 
charges such as provision for depreciation, rehabilitation, return on paid up capital, 
return on working capital, payment of income tax,etc., should be deducted from the 
gross profits; that the formula is working satisfactorily though its application in 
part:cular -cases may be flexible; that it is not desirable to make additions to the 
list of prior charges recognised by the formula; that any deduction claimed as a 
prior charge could only be on the income of the employer; that in cases of machinery 
working round the clock, the management is entitled to claim a higher depreciation 
allowance than in cases of ordinary machinery; that as regards allowance on work- 
ing capital it is not the entire working capital that is entitled to 4 per cent return but 
only the quantum of reserves used as working capital; thata claim for rehabilitation 

~ charges is in respect of a recurring agd continuous process of wastage or depreciation 
of assets and it could not be said that what was granted as rehabilitation charges 
in one year should set the upper limit for all time; and that the burden of proof in 
the case of a claim for rehabilitation is an the employer. India Hume Pipe Co. Lid. v. 
Palaniswamt®, points.out that there is an essential difference between a period by 
which wages are paid and the intervals at which the actual payments are made i 
that it is canceivable that even in the case of an employee whose wage period is © 
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one month and there is a considered determinate wage on that basis, in actual 
practice, he is receiving the accumulated wage once every quarter asa matter of 
convenience; and that that view of the implications of section. 2 (aaa) of the 
Industrial Disputes. Act could be justified by reference to the features inherent in 
the concept of “average pay’. Express Newspapers Lid, v. Additional Commissioner 
for Workmen’s Gompensation?, decides that no management can be compelled to retain 
an employee when his services are not useful to the management and they have a 
right ta retrench his services; that the retrenchment is in discharge of surplus labour 
for any reason otherwise than as a punishment; that where an employer reorganises 
his business for reasons of economy or tinder a bona fide scheme of reorganisation - 
introduced in all areas of his business, the fact that its implementation will result 
in retrenchment of some worker has no bearing on the question whether the reorgani- 
sation adopted was bona fide. Management of Lakshmi Coffee Hotel v. Workmen®, 
lays down that whether the free food. and tiffin supplied to the workers in an 


_ establishment is a part of their wages within the meaning of section 2 (rr) isa question 


of fact falling to be determined according to the circumstances of each case; that 
where an employer pays the full complement of wages to his workers but as a matter 
of grace or concession supplies them with free foad and tiffin during their hours of 
work it can hardly be said that such supplies will form part of the wages even though 
they may be capable of being equated in terms of cash; but where the wages are only 
nominal and such low or nominal wages cauld be explained only on the basis of 
the free foad and tiffin supplied regularly to the workers which was-also reckoned 
as part of the contract, the value of such food will be wages within the meaning of 
the section. Kannan v. E. 5. I. Corporation’, makes it clear that the Employees 
State Insurance Corporation (Staff and Conditions of Service) Regulations, 1959, 
are valid, that the prohibition in section 9-A of the Industrial Disputes Act against 
any change in the conditions of service etc., without notice. to the employees is 
not applicable to regulations re conditions of service brought inta force for the 
firsttime inan establishment unless it could be shown that since an employee entered 
the service the conditionsof serviceare changed by such regulations; that in view of 
the Notification of 22nd May, 1961, issued by the Central Government under clause 
(6) of the proviso to section 9-A, any change in the canditions of employees of the 
State Insurance -Corporation can be effected after the daté of the said Not-fication 
wjthout natice ta the employees; and that the Employees State. Insurance Corpora- 
tion is not an ‘Industrial Establishment’ as dcfincd in section 2 (A (iv) of the 
Industrial Employment (Standing Orders) Act and hence is not governed by that 
Act, ‘Coimbatore Textile Mills Staf Union v. State of Madras’ holds that in passing an 
order under section 10 (1) read with section 12 (5) of the Industrial Disputes Act 
the Government is acting in an administrative capacity and it has the-option to 
make a reference or not to make a reference on the facts taking inta consideration 
the expediency in each case; that even if there is a breach of the Industrial Disputes 
Act the Government is nat bound to interfere; and the Government will be justified 
in refusing to interfere and make a reference where the dispute is inconsistent with 
the agreement between the parties. In Management of Solar Works v. Workmen® 
it is pointed out-that where the validity of a dismissal is brought before a Labour 
Court for adjudication as an industrial dispute on a reference by the Government 
under section 10 (1),(e) the Labour Court is not fettered by the failure of the 
Labour Officer to give approval to the dismisSal, whether it be prior approval 
under section 33 (1) (4) or post approval under section 33 (2), and. the Labour 
Court is bound to take irfto accqunt the merits of the rival contentions about the 
alleged miscondict and give a décision whether the misconduct is proved and there- 
fore the punishment is justified. Go‘mbatore-Salem Transports Ltd. ve Its, Workmen® 


> decides that in a reference under section 10-A for arbitration of disputes, it being 
, 9 $ : 
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a voluntary` one, by the parties of their own accord, the arbitrator has a larger ` 
freedom in adjudicating upon the points, and in suitable cases his powers may 
extend even to the adjudication upon the merits of the punishment awarded and 
whether it could be mitigated by suitable relief; and the strict rule applicable to 
cases of reference under section 10 by the Government, that the Labour Court or 
Tribunal will have no jurisdiction to go into tbe quantum of punishment when 
once it is found that the workman engaged was guilty of acts which warrant the 
proceedings against him, cannot be applied to cases of voluntary reference under 
section 10-A. Management of Globe Theatres v. Presiding Offticer!, holds that the 
principle of * pooled seniority > must give way when it comes to the question of 
applying section 25-G in a given case, and the existence or absence of a system of 
* pooled seniority °? among the workers of the two units of the management will 
not be conclusive for deciding whether the two establishments were different. 
Management of Presidency Talkies v. Mohammed Sheriff?, states that the terms of settle- 
ment relating to re-employment cannot be presumed to operate de hors the statutory 
provisions relating to the re-employment of a retrenched workman, and that section 
25-H of the Act and rule 63 of the Rules fsamed under the Act provide for the 
conditions and restrictions applicable to such cases. Management of Solar Works v. 
Workman*®, expresses the view that the effect of the failure of the management to 
obtain approval under section 33 will be to give a right to the worker to apply 
to the Labour Court under section 33-A, and if the worker applies to the Labour 
Court challenging his dismissal as having been in contravention of section 33 then 
the Labour Court can go into the merits of the dismissal; and the issue of dismissal 
itself would be at large and available for decision on the basis of evidence; and the 
Labour Court can deal with the application as if it was an industrial dispute pend- 
ing before it. Madurai Mills Lid. v. Guruvammal*, lays down that when a statute 
creates a special machinery to enforce specially created rights it is the special 
machinery that should be resorted to and not the ordinary civil Courts, and thus, 
where it is claimed by certain workmen that they were retrenched from service 
‘and hence were entitled to retrenchment benefits under section 25-F, the proper 
remedy for them would be to approach thé Labour Court under section 33-C; and 
a suit filed in the civil Court for this purpose would be without jurisdiction. Manage- 
ment of Presidency Talkies v. Mohammed Sherif”, points out that section 33-C (2) is 
wider in scope than section 33-C (1) as it covers both monetary and non-monetary 
benefits that are capable of being computed in terms of money; that section 33-C (2) 
takes within its purview cases of workmen who claim that the compensation tp 
which they are entitled should be computed in terms of money, even though the 
right to the benefit on which their claim is based is disputed by theip employer; 
that where a workman claims a right of re-employment although subject to certain 
conditions and alleges a breach of the terms of settlement, he is entitled to a certain 
sum of money as compensation due to him for non-fulfilment of the obligation of 
re-employment without any need to obtain a prier adjudication from the Labour 
Court by means of an industrial dispute of the right of reemployment; and that 
section 33-C clearly postualtes that the determination of the question about compu- 
ting the benefit in terms of money may in some cases have to tbe preceded by an 
enquiry into the existence of the right, and such enquiry must be held incidental 
to the main determination of the compensation under the sub-section. Public 
Prosecutor v. S. A. Fabbar®, holds that section 34 (1) provides for two alternatives 
for making a complaint in respect of offences punishable under the Act, namely, 
a complaint being made by the apprepriate Government itself or a complaint being 
made under the authority of the Governfnent ; that where there is a written order 
of the Government authorisng the Collector.to take proe&edings, it is open to the 
Collector to authorise the Public’ Prosecutor to fil€the complaint; that where the 
terms of the order are wider than a specific direction empowering a particular officer 
to make the complaint it would certainly cover a case where the officer makes a 
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further delegation ; and the words ‘under the authority of the appropriate Govern- 
ment ’ in the section really imply a sanction by the Government and much emphasis 
cannot be laid on the identity of the particular officer who has to make the complaint. 


Company Law. 


In C. I. T., Madras v. Sri Meenakshi Mills,1 the Supreme Court points out that 
while from the juristic point of view the company is a legal personality entirely dis- 
tinct from its members and the company is capable of enjoying rights and being 
subjected to duties which are not the same as those enjoyed or borne by its members, 
in certain exceptional cases, however, the Court is entitled to lift the veil of the cor- 
porate entity and to pay regard to the economic realities behind the legal facade 
and that, for example, the Court has power to disregard the corporate entity if it is 
used for tax evasion or to circumvent tax obligation. Somasundaram Pillai v, Official 
Liguidator®, lays down that rectification of the register has a special significance of its 
own, that it implies that there is a prior mistake, error or defect which after rectifica- 
tion is made good and corrected by removing such mistake or error ; that the power 
of the Court to order rectification has to be exercised with great caution ; that once 
a balance order is passed by the High Court against a contributory the remedy of 
rectification is not available to him ; that a member cannot stand by and acquiesce 
in his name remaining in the register and wake up at a late stage, particularly after a 
winding up order is made ; that he would be guilty of holding out that he is a mem- 
ber ; and that rectification will have to be refused in such circumstances even if a 
proper case for rectification is made out. 


CONTRACTS AND SPECIFIC RELIEF. 


In Board of Revenue v. Annamalai @ Co.*, itis held that where a company 
- borrowed several sums of money from a bank and hypothecated with the bank 
immovable properties as security for the loan and subsequently the company executed 
a document described as an irrevocable power of attorney authorising the bank to 
sell at its discretion immovable properties and credit the sale proceeds therefrom to 
the account of the company, it will be legitimate to treat the consideration for the 
grant of the irrevocable power of attorney as traceable to the loan or at least to that 
part ofit which remained undischarged at the time the power of attorney was granted 
that the hypothecation must be viewed only as a stage in the fulfilment of the promise 
to repay the loan, and the promise of the company remained executory in character 
gs against the executed promise, namely, the loan advanced by the bank ; and that 
so long as the reciprocal promise remained executory the company can take succes- 
e sive steps towards discharging the liability thereunder and for each successive step 
so taken the loan advanced by the bank earlier or such part of it as remained undis- 
charged can operate as consideration ; and the execution of the irrevocable power 
of attorney constitutes such a step in the discharge of the obligation. Hajee Abdul 
Latheefv. S. S. Samarasa Sangam *, takes the view that where under a contract between 
the plaintiff and the defendant the plaintiff transports in his‘lorries certain persons 
from one place to another, the fact that the lorries plied without a permit in violation 
of the provisions of the Motor Vehicles Act will not render the contract illegal under 
section 23 of the Contract Act as to preclude the plaintiff from claiming the hire 
‘charges from the defendant ; that to invoke rection 23 it must be shown that the 
agreement is made for illegal purposes or that it is against the public policy ; that 
the defendant by virtue of the contract is concerned only with the transport of persons 
and not as to how and in what manner they are transported ; and the illegality 
in the performance of the contract cann$t be equated with a contract made for 
illegal purposes. Micha®s Udayar v. Pertasami Konar®, states that where a, person 
enters into a works contract with the Highways Department for the construction 
of a road the terms of which prohibited the assignment or sub-letting of the contract, 
the fact that he enters later on into a partnership with others for the performance 
Se ae ee eee eee 
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of the contract would not, ie the partnership illegal as opposed, to public policy 
merely because of the prohibition against assignment or sub-letting. Tiruvengada 
Moopanar v. Subbiah Moopanar1, makes it clear that though as a genera] rule an 
agreement in unreasonable restraint of trade is illegal and void as being contrary 
to public policy, it is also the policy of the law to hold persons bound by their 
contract; that unless it is shown that the restraint is manifestly injurious to public 
welfare a contract in reasonable restraint of trade is valid; that if the Court is satisfied 
that the restraint is reasonably necessary to protect the interests of the contracting 
parties and was not inimical to the interests of the public it will treat it as valid; 

that the test is whether the primary object of the parties was in restraint of trade 
or was one to have a restrictive covenant in a sale; that the reasonableness of the 
restriction must be judged by the character or nature of the business or its customers; 
that an agreement by a person not to sell a particular kind of his goods to any ane 
else except the plaintiff, generally or within a specified territory, is valid as an 
exclusive agericy; and that an agreement by a grower of betel vine to sell all the 
betel leaves grown by: him in a particular village only to the plaintiffand to none else 
is not one in restraint of trade within the prohibition of section 27. Arunachalam 
Pillai v. Velamma?, points out that under section 65 the obligation to restore the 
advantage received under an agreement, on such agreement being discovered to be 
void ar becoming void, is not confined to the parties to the agreement but extends 
also to any person that may have received the advantage. In Gordon Woodroffe 
& Co. v. Shaikh Majid & Co.%, the Supreme Court makes it clear that while the 
essence of a sale of goods is the transfer of title thereto for price paid or ta be paid 
and the transferee in such a case becomes liable to the transferor of goods as a debtor 
- for the price and not as an agent to account for the proceeds af sale, the essence of 
agency to sell is the delivery of the goods to a person who has to sell them not as his 
own but as that of the Principal, the owner thereof, and so liable to account for 
the proceeds of the sale; that where an account contains items both of credit and 
debit and the figures on ‘both sides are adjusted, between the partics and a balance 
struck, it is a real account stated; that the accaunts are settled or stated if they are 
submitted by the one side and accepted by the other, even if such acceptance is 
inferrable by conduct as by no objections being raised for a long time thereafter; 

and such an account cannot be reopened save on the ground offraud, mistake, or 
any ather equitable ground. In N. M. Gajiwala v. Papammal*, the Supreme Court 
holds that though an agent has no statutory right to sue his principal for accaunt8, 

nevertheless, there may be special circumstances rendering it equitable that the, 
principal should account to the agent; and where all the accounts ate with the’ 
principal and the agent is not possessed of any to enable him to determine for his 
commission against the principal, or in the exceptional case where his remuneration 
depends on the extent of dealings which are not known to him or where he cannot 
be aware of the extent of the amount due to him unless the accounts of the principal 
are gone inta, the suit for accounts by the agent against the principal is maintain- 
able. In Shivanarayana Kabra v. State of Madras*, the Supreme Court points out 
that it is well-established that the pucca adatia has no authority to pledge the credit 
ofthe up-country constituent to the local merchant and there is no privity of contract 
between them; the pucca adatia is entitled to substitute his own goods towards the 
contract made for. the principal ard buy the principal’s goods on his own account; 

and the puċċa adatia is not the agentof his constituent but is acting as a principal 
as regards his constituent and nat as a disixterested middlcman to bring two principals 
together. Rangaswami Goundar v. Easwaramurthy Goundgm®, states that what is 
essential to invest a combination or association wit® the character of a partnership 
is that it must be for the purpase of carrying on a business; that for the purpose of 


the definition in sectian 4 of the Partnership Act the term ‘ business’ is used in the ° 
- sense of trade or commerce; that to constitute a business there need not be a series e 
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of transactions of a commercial character; and that when two or more persons join 


` together to purchase immovable propertie$ without anything more it will not be 


appropriate to regard the transaction as of a commercial character. Michael 
Udayar v. Periasam: Konar, holds that where a partner of a firm purports to enter 
into a- partnership agreement with a third person for and on behalf of his firm ‘he 
must be deemed to have entered into the partnership only in his individual capacity 
in the absence of proof to show that he had authority to enter into a partnership 
on behalf of his firm, and that in the absence of such proof by the parties resisting 
it; a suit for rendition of accounts brought by him against the partners of the second 
firm cannot be said to be not maintainable because the partners of his own firm are 
nat made parties to the suit. S$. H. Siemwala v. Burma Cycle Trading Co.?, expresses 
the view that where a premises is owned by four individuals wha ’are carrying on 
business in partnership and they require the premises which was in the occupation 
of a tenant for carrying on their business, it is in fact a requirement of the partner- 
ship business; that if such partnership is not registered it cannot maintain a petition 
for eviction of the tenant as section 69 (3) imposes a total ban on the institution of 
any legal ‘proceedings by an unregistered firm; and that the words ‘ other 
proceeding’ in section 69 (3) are elastic enough to include a pefitian urder the 
Madras Buildings (Lease and Rent Control) Act, 1960. Gopalakrishna Pillai v. 
Venkatesam Pillai®, states that where a decree had been obtained by the defendant 
under section 9 af the Specific Relief Act a suit by the plaintiff in possession without 
surrendering such possession in pursuance of the decree in favour of the defendant, 
for a. declaratian of his‘title and for injunction for restraining the defendant from 
executing his decree, would be maintainable; that section 9, by itself, imposes no 
specific bar to a suit by the defeated party in possession before surrendering posses- 
sicns and there is nothing in the section to take away the remedies available to the 
person in possession of the property as of right and entitled to remain in possession, 
In Ramaraghava Reddy v. Seshu Reddy*, the Supreme Ccurt makes it clear that scction 
42 of the Specific Relief Act is nat exHaustive of the cascs in which a declaratory 
decree may be made and Courts have power to grant such a decree independently 
of the requirements of the section; that it is well-settled that the worshipper of a 
Hindu temple is entitled in certain circumstances to bring a suit for a declaration 
that an alienation of temple properties by a de jure shebait is invalid and not binding 
on the temple; and that worshippers, though rot entitled to recover possessicn of 
improperly alienated propert’es, can be granted a declaratory decree that the 
alienation isnot binding on the deity. Veerappa Mudaliar v. Venugopala Mudaliar®, 
declares that a suit for a mere declaration of title without a prayer for possession 
willbe maintainable when the declaration is sought in respect of properties in the 
Possession of cultivating tenants governed by the Madras Cultivatirg Tenants 
Protection Act which prevents actual possession being taken, the tenants being 
entitled to remain in possession under its provisions. Mac Luboratories v. Y, R? 
Nathan®, points out that while the issue of a temporary injunction is gaverned by the 
provisions of Order 39, Civil Procedure Code, the principles applicable to the issue 
of-a permanent injunction under the Specific Relief Act would’ normally govern 
the consideration of the question whether a temporary injunction should. issue: 
that under sectian 57 of the Act, notwithstanding section 56 (f), where a contract 
comprises an affirmative agreement to do a certain act coupled with a negative 
agreement express or implied not to do a certain act, the circumstance that the 
Court is unable to compel specific peiformance af the affirmative. agreement shal] 
not preclude it from granting: an injunction to perform the negative agreement 
provided that the applicant hadenot failed to perform the contract so far as it is 
binding on him; that whatever may be the position in England, so far as India is 


e concerned, the Courts have been prepared to proceed on the basis that a positive 
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agreement that a person should serve another exclusively would imply a negative 
agreement not to serve any other person during the period of agreement with the 
first person which could be specifically enforced under section 57; and that, in this 
matter, the servant has the same rights as the master so that, a master who has 
agreed to employ 2 servant could be preventcd by an injunction from employing 
any other person as his servant. Boologasundaram Pillai v. Appathurai Pillai}, expresses 
the view that though injunctions are but rarely granted to restrain a tenant in com- 
mon from exercising control over the joint property, a mandatory injunction may 
be granted where there is malicious and wanton destruction of the common estate 
by one of them, to prevent its enjayment and accustomed user by the other tenants- 
In-common., . 


PROPERTY LAW. 


In Shanmughavela Muduliar v. Seth Hiranand Narsindas?, it is pointed out that 
the three important requisites of attestation. under section 3, Transfer of Property 
Act are (1) the signatories should be those who have seen the execution or received 
a personal acknowledgment from the executant of his having executed the document, 
(ii) they should have signed their names in the presence of the executant, and 
(iii) while so doing they should have had the animus to attest it; and though a Sub- 
Registrar like any other individual is entitled to figure as an attesting witness to a 
mortgage, merely because in the course of registration he is required to effix his 
signature to the document in token of his satisfaction in regard to certain things 
contemplated by the provisions of the Registration Act and the Rules made there- 
under, he does not ipso facto become an attestor to the document. Ameer Bibi v. 
Chinnammal®, holds that inasmuch as even under the Explanation I to section 3 
registration as such is made notice only to transferees subsequent to the registration, 
the creation and registration of a simple mortgage deed by a tenant-in-common 
over the joint property cannot, by itself, be deemed to be a nctice to the other 
tenant?-in-common as they are not subsequent transferees. In Santhanakumar 
Nadar v. The Indian Bank Lid... the Supreme Court states that under section 51 a 
transferee of immovable property making any improvement therein believing in 
good faith that.he is absolutely entitled thereto has a right to require the person 
subsequently evicting him therefrom cn the strength of a better title to have the 
value of the improvement estimated and paid or secured to him or to purchase his 
Interest in the property at the then market value thereof. Périaswami Pillai v. 
Arunajadeswaraswamt Tmple®, decides that under section 51 a lessee would not*be 
entitled to compensation in respect of any improvements effected on the property 
demised, and that if a lessee effects improvements not in a mistaken bélief in regard 
to the land but in assertion of rights which he correctly believes to be his but which 
ultimately, turn to, be unfounded in law, he cannot claim compensation Ramalinga 
Padayachi v. Natesa Padayachi®, expresses the view that the implied contract under 
section 55 (2) by the seller with the buyer, that the interest which the seller professes 
to transfer to the buyer subsists and that he has power to transfer the same, is appli- 
cable only to cases where there is a representation which the buyer accepted though 
he might have been aware of the defects hoping that the defects would not affect 
him; but, when the buyer himself knew full well that the seller had no title and 
was entering into the transaction with full knowledge of want of title the implied 
warranty could not be invoked. In Baluswami v. Patiay Gounder, the Supreme 
Court makes it clear that section 58 (c) postulates the creation by the transfer, of the 
relationship of mortgagor and mortgagee, the price being charged on the property 
conveyed ; whereas, in a sale with a covenant for retransfer there is no relationship 
of a debtor and creditor, nor is the price charge@,upon the property conveyed, but 
the sale is subject to an obligation to rettansfer it within the period specified ; that 
the distinction between the two is the existence or otherwise of the relationship of* 
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debtor and creditor and the transfer being a security for the debt ; that a document 
of ostensible sale to be deemed a mortgage as defined in section 58 (c) must embody 
any of the conditions specified therein in the document itself; and that even when 
so incorporated in the deed the question whether it can be regarded as a mortgage 
is one of intention of the parties to be gathered from the language of the deed inter- 
preted in the light of surrounding circumstances. In Santhanakumar v, Indian Bank 
Lid.*, the Supreme Court makes it clear that section 69 lays down in no uncertain 
terms that the requisite notice may be given to the mortgagor or one of several mort- 
gagors where there are a number of them, the obvious idea being that the mortgagor 
who is given the notice is constituted the agent of the other mortgagors to receive the 
same ; that though it may be hard on a person in the position of a mort- 
gagor to get no notice under the section, if he cames to know that the property has 
been sold still, if there has been no fraud or collusion in the matter, he has no cause 
for complaint, and consequently, a sale of the mortgaged property under section 69 
without notice to a person who had purchased a portion of the mortgaged property 
from the mortgagor would not be invalid when such notice had been served on the 
vendors. Ramiah Moopanar v. Chelliah Nadar®, holds that the liability for rateable 
contribution, of the alienees of properties mortgaged in the first instance and sold 
subsequently to different persons, could be rested only under section 89 ; and, in 
the absence of a contract between the ccntributories themselves, it is not open to the 
Court on any equitable grounds to rateably distribute the obligation for the mort- 
gage debt amongst the parties without reference to section 89. Shanmugem Nadar v. 
Sivan Pillai, lays down that the puisne mortgagee’s right to redeem the prior mort- 
gage under section 91 cannot be taken away by his not being made a party in the 
prior mortgagee’s suit, nor is the right of the purchaser without notice (in execution 
of the prior mortgagee’s decree) enhanced ; and though in law the purchaser in 
the prior mortgagee’s sale, as an assignee of the mortgagor, is entitled to redeem, 
his right of redemption in law or equity cannot prevail over the puisne mortgagee’s 
right to redéem. Lakshmichand Mehta v. Rajagopal Naidut, decides that the provi- 
sions of section 106 (f) relating to termination of tenancy by notice to quit, in its 
application to tenancies governed by the Madras City Tenants Protection Act shall, 
to the extent necessary to give effect to the provisions of the latter Act, be deemed to 
have been repealed or modified ; but where a landlord does not seek to evict the 
tenant but only claims damages for use and occupation on the basis of the termina- 
tion of the tenancy in accordance with the provisions of the Transfer of Property 
Act there is no law barring him from claiming such damages, and to such cases the 
notice required by séction 11 of the Madras City Tenants Protection Act is not 
necessary. Periasami v. Arunajadeswaraswami Temple®, states that where a document 
of lease which requires to be registered under section 107 is not registered, section 106 
would be attracted and statutorily the lease would be deemed to be a lease from 
month to month terminable on the part of either the lessee or the lessor by fifteen 
days’ notice, and in such a case, the fact that the written lease provides that the rent 
is payable at definite intervals or that the terms of the lease were such that it is 
impossible to regard it as a monthly lease is wholly irrelevant. 


LAND TENURES AND TENANCY LEGISLATION. 


In Roman Catholic Mission v. State of Madras’, the Supreme Court points out than 
inams are of various kinds classified on the basis of concession in land revenue either 
by remission of the whole revenue or part theregf or being held subject to the pay- 
ment of a quit rent—known as sarva inane, sarva manyam, sarva dumbala or 
darobust inam where the entire land revenue is remitted ; as ardha manyam, chatru 
bhagam etc. according tothe shase which was freed, the right to the soil not being 
included in the grant—that, in the third kind of inam, the quit rent is known as 

*poruppu ; that sthala manyam means land held at a low quit rent, granted for 


° performance of service of the tergple and not byway of personal inam to the grantee; 
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that the theory that contracts between the Secretary of State for India and the inam 
holders came into existence by the passing of 32 and 33 Vic. c. 29 by the British 
Parliament, and that thèreafter the inams could be resumed only by the Crown, 
and that, inasmuch as section 44-B of the Madras Act II of 1927 conflicted with the 
position and enabled the revenue officer to order resumption, it was void, was fallaci- 
ous ; that 32 & 33 Vic. c. 29 did not create any contract but only validated the 
defective title deeds for the inams granted by the Inam Commissioner ; and there 
is no period of limitation prescribed by any law within which alone Government 
should exercise its prerogative of imposing assessment on land liable to be assessed 
with public revenue. Subbachariar v. State of Madras}, holds that, in order to consti- 
tute a grant an inam, the mere use of the expression inam or gift is wholly inconclu- 
sive unless alongside of it there is indication that the grantee was to enjoy the land 
either totally free of rent or to have partial remission of the Government’s share of a 
“the revenue ; that prima facie it may be said that where the inam grant is only for 
the assessment, whether whole or partial, if full assessment is levied the inam gets 
extinguished ; and that if with reference to any particular gift, asa result of the 
assessment under the Madras Inams (Assessment) Act XI of 1956, there is nothing 
of the gift, benefit or favour left, there will be no inam for the Madras Acts XXVI 
and XXX of 1963 to act upon. Bhaskaran v. State of Madras*, decides that where the 
grant is an assignment for consideration paid by the grantees, though called an inam, 
and has been regarded as an inam at the time of the Inam Enquiry, it cannot be 
held to be an inam ; that confirmation of the original assignment on change of 
sovereignty is an implied acceptance and recognition of the tenure under which the 
property was held ; and the concept of an inam grant that it must be a gift or 
benefaction cannot be reconciled with an assignment which has its origin in bilateral 
transactions. In A. Kondayya v. S. Rama Rao’, the Supreme Court makes it clear, 
that the presumption under Explanation I to section 3 (2) (d) of the Estates Land Act 
arises only when it is proved that grant as an inam is expressed to be of a named 
village; and that the area which forms the subject-matter of the grant shall be deem- 
ed to be an estate even if it appears that in the grant are not included certain lands 
in the village, which have, before the grant of the named village, been granted 
on service or other tenure or have been reserved for communal purposes ; that the 
non obstante clause in the Explanation does not prescribe the condition for the raising 
of the presumption ; that the burden of proving that the grant is expressed to be 
of a named village lies upon the party who claims to bring the grant within the 
exception ; but once it is so proved the presumption under the Explanation ariges 
which, however, is not a conclusive presumption but a presumption of law that is 
rebuttable. In G. Ramamurthy v. State of Andhra Pradesh‘, the Supremes Court hold§ 
that for purposes of section 3 (b) of the Madras Estates (Abolition and Conversion 
into Ryotwari)!Act, if the land in dispute had been included in theassets of the Zamin- 
dari at the time ofthe Permanent Settlement it wouldbe apartofthe zamindari 
estate and that where the grant of land was subject to performance of personal service 
to the zamindar or subject to payment of favourable rents and also performance of 
such personal service there is no such presumption. Sri Chidambara Vinayagar Devas- 
thanam v. Duraisamy®, states that, generally speaking, where land is taken on lease 
for building purposes and the lessee puts up a superstructure, the person putting up 
the superstructure is spoken of as the owner of the building and not the owner of 
the land ; that under section 18 (4) of the Estates Abolition Act, a landholder who 
might have leased a site for building purposes cannot claim the superstructure built 
by the tenant as vesting in him as part of the site or claim the site as part of the build- 
ing’; that section 18 (5) does not confer any special] right on the landholder even 
when he is not the owner of the superstructure ; that it is nly for purposes of vesting 
that provision js made under section 18 that the building is to include the site on 
which it stands ; that eo instanti with the notification of the estate under the Act, © 
the landholder loses all interest in the estate except what the Act giveshim; and, ° 
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that ‘his interest in the site having vested in the Government he cannot claim any 
rent for the site from the tenant. Santhanakrishna Mudaliar v. Board of Revenue,* 
states that in regard to the taking over and paying compensation to the landholder 
of an inam estate the method of fixing the annual ryotwari demand forms the main 
ingredient of the basic annual sum ; that under the Explanation added to section 
32 by the amendment in 1956 the appropriate assessment will be the wet assessment 
if the land was cultivated with wet crops in normal years with water taken from a 
former irrigation work and which became hable to pay water cess to Government 
after facilities for irrigation from a Government irrigation work became available ; 
and that as the landholder is the only person who will be interesicd in the proper 
determination of the appropriate assessment because stich assessment has relevance 
for determining the compensation payable to him notice should be given to him to 
enable him to make his representation. Varadaraja Mudaliar v. Kannammal*,expresses 
the view that where with reference to an estate notified and taken over by the Govern-" 
ment, the rival parties to a petition filed before the Estates Abolition Tribunal claim- 
ing the compensation amont agreed to have the matter settled by a civil Court, and 


` accordingly one of them filed a suit before the civil Court it was not open to the other 


party in view of their agreement to question the jurisdiction of the civil Court to 
entertain it. Sangiliveerappa v. Kannuthayi®, states that the Estates Abolition Act 
does not deal with the distribution of the share of compensation amount of the sharer 
who dies after the notified date ; that under section 45 the share of the compensation 
amount would be apportioned as if there had been a partition between the principal 
landhalder and his sons ; that the rights of the creditors over the share of the com- 
pensation amount cf the principal landholder cannot become extinct on the death 
of the landholder and can be enforced against his share in the hands of his heirs ;, 
that sectian 59 neither detracts from nor adds to the rights of the creditors, secured 
or unsecured, declared under sections 42 to 45; that section 59 (1) (a) refers only 
ta the quantum of liability determinable under section 46, and the extent of the 
liability of the individual sharers ; and that it cannot have the effict of making 
unenforceable claims which though not binding on the estate are still provided for 
under section 46. Sethu Konar v. Duraisami4, states that proof cf the jural relationship 
of landlord and tenant is essential so as to vest jurisdiction in a Revenue Court to 
deal with a petition under the Madras Cultivating Tenants Protection Act, that 
if such jurisdictional fact did not exist the Revenue Court necessarily will have no 
jurisdiction to entertain the application ; that a mere collaborator or a person who 
renders assistance toa cultivating tenant as defined in section 2 will not, by himself, 
hy reason of such collaboration or assistance, became a cultivating tenant ; ard 
that the party who alleges that he is a cultivating tenant should prove it by accepta- 
ble evidence. Chelliah v. Nagarathinam Ammal”, points aut that where a cultivating 
tenant permits the adjoining cultivator to encroach upon the land under his culti- 
vation and the encroachment is discovered by means of a survey, the tenant cannot 
necessarily be held guilty of negligence which is destructive or injurious ta the land; 
that it may well be that the tenant was really unaware that chis holding was being 
encraached upon ; that it will be equally grotesque to hold that such a case will 
fall under section 3 (2) (d) ; and that it cannat be held that the tenant is guilty of 
denial of the landlady’s title byimplicatian. R. B. Mani v. Palanimuthu Pillai", 
points out that where a tenant has availcd himself of the remcdy under section 3 (3) 
and has defaulted to depasit the rent within the time granted to him by the Court in 
the proceedings under that sub-section, he cawnot, thereafter, have any further 
extension of time for payment of arrears in®an application for his eviction filed 
by the landholder under Swb-sectian (4); but where a tenant’s application under 
sub-section (3) far directions to @&pnsit the cash equivalent af rent is dismissed as 
not maintainable since the deposit was made beyond one month after it became due 
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it cannot be said that the tenant had availed himself of the provisions of sub-section 
(3) ; and that, in such a case, in an application under sub-section (4) by the land- 
lord for the eviction af the tenant on the ground af default, it is open to the Revenue 
Divisional Officer to grant extension of time to pay the arrears. Raso Moopanar v. 
Ramamurthy Iyer*, takes the view that though the Revenue Courts under the Act 
are not civil Courts and cannot normally have any inherent pawers, still, even such 
tribunals have certain pawers by implication where they are necessary for the effec- 
tual and proper performance of the work entrusted to them by statute ; that the 
Cultivating Tenants Protection Act being a piece af beneficial legislation intended to 
protect cultivating tenants from eviction, a tenant who has been evicted from his hold- 
ing in pursuance ofan order of Court which has been subsequently set aside, cannot 
be without a remedy ta get back possession ; and that the Revenue Court will have 
the power ta restore possession to such tenant though it has neither inherent power to 
grant restitution nor power in that behalf granted by statute. Palaniswamy Gurukhal 
V. Kandappa Goundar®, decides that the Revenue Court has jurisdiction in an applica- 
‘tion by the landlord for eviction cf a cultivating tenant on the ground of default in 
payment af rent ‘to direct the tenant under section 3 (4) (b) to deposit in arder to 
avoid being evicted the entire arrears of rent, irrespective of the fact that it may be 
time barred, and cannot be recovered in a suit for arrears of rent in a civil Court: 
that the exercise of judicial discretion under section 3 (4) (b) is only as regards 
allawing the cultivating tenant a reasonable time ta make the deposit and not as 
regards the extent or quantum of arrears ; and a tenant.who has defaulted to pay 
rent far a long time is not entitled ta ask the Revenue Court to exercise its discretion 
of not evicting him from the holding on the landlord’s applicatian, but if the Court 
thought fit to exercise its discretion in his favour even in such a case it should ask 
him ta pay the entire arrears af rent. Mahalakshmi Ammal v. Swaminatha Iper? 
holds that the effect of section 6-A is that in any suit for possession or for an injunc- 
tion in relation to a land, ifit is established that thedefendant is a cultivating tenant 
the suit shall be transferred to the Revenue Divisional Officer ; the section covers 
also suits to be filed for possession or injunction in relation to a land after the Act 
came inta force and is not restricted to pending suits only ; the Act does not bar the 
filing of a suit for possession or injunction in relation to a land ina civil Court if it 
does not fall within the provision of section 3 (4) ; if it transpires in the civil suit 
that the defendant is a cultivating tenant the Court should transfer the matter to a 
Revenue Court ; and before a civil Court could so transfer it has to be satisfied (i) 
that the defendant is a cultivating tenant, (ii) that he is entitled to the benefits of 
the Act, and (i) that on transfer the defendant would be in a position t® obtain one 
or other of the statutory reliefs provided for under the Act. Krishna Kambar v. 
Muihiah Thevar*, holds that where an application for eviction of a tenant was reject- 
eb by the Revenue Court summarily on the ground that the relationship of land- 
lord and tenant was not made out, and thereupon, a suit was filed by the landlord 
for a declaration of his title, and the civil Court transferred the case to the Revenue 
Court holding that the defendant was a cultivating tenant; the revenue Court 
cannot dismiss the petition as barred by res judicata ; and the failure of the landlord 
ta ga up in revision to the High Court on the earlier decision af the Revenue Divi- 
sional Officer in the summary praceedings as to the title cannot confer on that deci- 
sion a finality so as to bar the Officer from deciding the case transferred to him by 
the civil Court after an express findjng.as to title. 


e 
INCOME-TAX LAW. o’ 


-In Ramanathan Chettiar v. G.I.T.5, the Suprettee Court makes it clear that the 
word ‘casual’ must be construed in its plain and ordinary sense as signifying ‘sub- 
ject to or produced by chance, accidental, fortuitous, coming at uncertain times, not 
to be calculated on unsettled ;’ that a receipt of interest which is fareseen and antici- ® 
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pated cannot be regarded as casual even if it is not likely to recur again ; that though 
the receipt of a lump payment on account of interest is not a receipt of a recurring 
nature, yet, where the interest was granted under a decree of the Court from the 
date of the institution of proceedings in the lower Court and was calculated upon 
the footing that it accrued de die in diem it has the essential quality of recurrence 
which is sufficient ta bring it within the scope of the Income-tax Act ; and the. 
interest paid to the assessee on the amount of estate duty directed to be refunded is 
income liable to be taxed under the Act. In East India Industries Lid. v. C.I.T.4, 
the Supreme Court expresses the view that if the particular object of the trust is 
neither charitable nor religious in character and the trust deed gives an absolute 
power of selection to the trustee to choose between charitable and non-charitable 
objects of the trust for spending the entire income of the trust properties the trust 
would not be one held wholly for religious or charitable objects within the meaning 
af section 4 (3) (i) of the Act. In Sri Meer aksht Mills v. C.I.T.2, the Supreme Court 
holds that the primary mative in incurring the expenditure admissible to deduction 
under section 10 (2) (xv) need nat be directly to earn income thereby ; that persis- 
tence of the assessee in launching a civil proceeding and carrying it from Court to 
Court and incurring expenditure for that purpose or the failure of such proceeding 
cannot be regarded as a ground for disallowing the claim for deduction ; and the 
expenditure incurred to resist in a ‘civil proceeding the enforcement of a measure 
legislative or executive which imposes a'restriction on the carrying on of a business 
or to obtain a declaration that the measure is invalid would if other conditians are 
satisfied be admissible under section 10 (2) (xv) as a permissible deduction in the 
computation af the taxable income., In East India Industries Lid. v. C.I.T., Madras? 
the Supreme Court decides that where a trustee has an absolute power to choose 
between charitable and non-charitable objects of the trust no exemption can be 
granted in respect of a danation made to the trust by an assessee under section 15-B. 
In Srinivasan v. G.I.T., Madras‘, the Supreme Court lays down that interest earned on 
a deposit or loan differs from interest earned on amounts of which minors were 
permitted the use by the firm, as they were accumulated profits arising from the 
firm itself and as persons admitted to the benefits of the partnership, and that 
such interest at least indirectly: arose and accrued to the minors because of their 
capacity mentioned in section 16 (3) (a) (i) and (ii), and was therefore includible 
in the assessment of their father. In Commissioner of Income-tax v. Prithivi Insurance 
@o., Lid.®, the Supreme Court points out that whether two or more lines of a business 
may be regarded as the same business or as different businesses depends not upon 
‘the special methods prescribed by the Income-tax Act for the computation of the 
taxable income but upon the nature of the businesses, the nature of their co-organi- 
sation, management, source of the capital fund utilised, methods of book-keeping 
and a host of other related circumstances which stamp them as same or distinct ; 
that the'test is if there is any inter-connection and interlacing, any interdependence 
and any unity at all embracing the two businesses evidenced by the existence of 
common management, common administration, common fund and a common 
place of business ; that the test whether one of the businesses can be closed without 
‘affecting the conduct of the other business is not a decisive test for determining 
whether the two businesses constitute the same business within the scope of section 
24. (2) ; and that if one of the businesses cannot be conveniently carried on after 
the closure of the other that would be a strong indication that the two businesses 
constitute the same business. O. RM. M. §P. SV. Firm v. C.I. 7.8, makes it clear that 
tax is charged under the Income-tax Acts on specific units such as individuals, 
Hindu undivided familie§, companies, local authorities, firms, associations of persons 
etc., and business, profession, or vocation is not a unit of assessment ; that wher 
therefore section 25 (3) enacts that if tax was charged at any time on any business 
it is intended that the tax was charged on the owner of the business ; that if that 
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condition be fulfilled in respect of the income-of any business under the 1918 Act, 
the owner or his successor-in-interest in relation to the business will be entitled 
to get the benefit of the exemption under it if the business is discontinued; and the 
exemption under section 25 (3) being general there is no reason to restrict the condi- 
tion ofits applicability only to income on which the tax was payable under the head 
“profits, gains of business, profession or vocation.” In G.I T., Madras v. Mahalakshmi 
Textile Mills Lid,,* the Supreme Court states that there is nothing in section 33 (4) 
which restricts the Tribunal to the determination of questions raised before the 
departmental authorities; that all questions whether of law or of fact which relate 
to the assessment of the assessee may be raised before the Tribunal; that if for reasons 
recorded by the departmental authorities in rejecting a contention raised by the 
assessee, grant of relief to him on another ground is justified, it would be open to 
the departmental authorities and the Tribunal to grant that relief; and that in fact, 
it would be under a duty to grant that relief. - In Commissioner of Income-tax v: 
Adinarayanamurty*,the Supreme Court points out that under the scheme of the Income- 
tax Act, the “individual” and the ‘Hindu undivided family’ are treated as 
separate units of assessment and if a notice under section 34 of the Act is wrongly 
issued to the assessee in the status of an ‘ individual ’ and not in the correct status 
. of‘ Hindu undivided family’ the notice is illegal and all proceedings taken under 
that notice are ultra vires. In K.V. Narayana @ Sons. v. First Additional Income-tax 
Officer®, the Supreme Court Jays down that it is not necessary or imperative that a 
notice under section 34 must specify under which of the two clauses, clause (a) or 
clause (b) of section 34 (1) the notice is issued; that the main notice to be issued in 
a case under section 34 is the notice under section 22 (2), and section 34 merely 
authorises the issue of such a notice; that it is clearly implicit in the terms of sections 
23 and 34 that the assessee is under a duty to disclose fully and truly material facts 
necessary for the assessment of the year, and the duty is not discharged merely by 
the production of the books of accounts or other evidence; that it is the duty of the 
assessee to bring to the notice of the Income-tax Officer particular items in the books 
of account or portions of documents which are relevant; and that even if it be 
` assumed that from the books of account produced, the Income-tax Officer, if he 
had been circumspect, could have found out the truth, the Income-tax Officer may 
not on that account be precluded from exercising the power to assess income which 
had escaped assessment. In Commissioner of Income-tax v. Sri Meenakshi Mills4, the 
Supreme Court points out that the requirements of section 42 (1) are that (a) an 
money should have been lent at interest outside the taxable territory, (b) income? 
profits or gains should accrue or arise directly or indirectly from such money so, 
lent at interest and (¢) the money should be brought into the taxable territory in 
cash or kind; that if all these conditions are satisfied the interest will be deemed to 
be income accruing or arising within the taxable territories; and the knowledge of 
the lender and the borrower that the money is to be taken into India must be an 
integral part of the transaction. In I. £.0., Madras v. Budha Pictures®, the Supreme 
Court states that a person to whom a notice under section 46 (5-A) has been issued 
has only to object that the sum demanded or part thereof is not due to the assessee 
or that he does not hold any ‘money on account of the assessee and he has not to say 
that he is not likely to owe or to hold money; that the expressions ‘may become 
due °’ or ‘may subsequently hold money’ suggest in the context a subsisting rela- 
tionship between the person served with the notice and the assessee such as the 
assessee’s employer or banker or debtor, or a person paying annuity to him; and that 
they do not suggest a bank with which be has never dealt, a person he has never 
lent money to or dealt with, or persons who may possibly,én the future employ an 
assessee Out Of job or work. In East India Industries% C.I. T., Madras®, the Supreme 
Court points out that under section 66 (1) even where a question of law was not 
raised before the Tribunal but the Tribunal deals with it, it must be deemed to be 


one arising out of its order. ° 
ey 
1. (1967) 2 M.L,J. (S.C.) 92. 4. (1967) 1 M.L.J. (8.C.) 76. 
2. eee 2 M.L.J. ‘SG 84. : sea 2 M.L.J. (S.C.) 81. 
3. (1967) 1 M.L.J. (8.C.) 41. (1967) 2 M.L.J. (8.G.) 87. 


20 + THE MADRAS LAW JOURNAL. [1968 


Hinpu Law. \ 


In Seethalakshmi Ammal v. Ponnuswamy Nadar), it is held that Hindu law would 
apply to converts to Hinduism; that thoùgh it is not essential to prove a formal 
conversion to Hinduism the Court would have regard to factors like long residence 
in India, abdication of the original religion by some clear act of renunciation, 
assuming a Hindu name, marrying a Hindu according to Hindu rites, taking to 
the Hindu mode of life, and above all the sense of the community into which the 
convert is alleged to have been received, to presume that he is a Hindu. Sami 
Naidu v. Pandaridas Reddiar®, expresses the view that where a Court guardian applies 
to the Court for permission to contract the marriage of a minor with the proposed 
spouse and permission is refused on the ground of the ward’s tender age, still, 
if the marriage is actually celebrated in violation of the Court’s order, the marriage 

will not be invalidated. Thirumal Naidu v. Rajammal®, states that in a proceeding 
under section 9 of the Hindu Marriage Act, by the wife for restitution of conjugal 
rights against the husband any agreement between the spouses to live scparate 
would be no bar to the suit. Rathnam v. Thangascmi Pillac*, lays down that under 
Hindu Law if a member of a joint family,be he the father or the managing member, 
carries on any business the presumption is that it is his own business; and when any 
member claims the business as joint family, business the burden is upon him to 
establish it; and the plaintiff can not build any argument in his favour relying upon 
the acts of bounty to the disadvantage of the maker thereof. In Ammathayi v. 
Kumaresan®, the Supreme Court points out that so far as movable ancestral property 
is concerned a gift of affection may be made to a wife, to a daughter, and even to 
ason provided the gift is within reasonable limits; that as regards ancestral 
immovable property a father or any other managing member can make a gift with- 
in reasonable limits for pious purposes, t.e., charitable and/or religious purposes; 
that making a gift within reasonable limits of ancestral immovable property to a 
davghter in fulfilment of an ante-nuptial promise made at the time of settlement 
of the terms of the marriage is permissible; that the right to make such a gift is not 
confined now to the marriage occasion alone but can be made at any time; but a - 
gift by a husband to his wife of ancestral immovable property out of love and affec- 
tion would be invalid, even if in doing so, he was merely carrying out the wishes of 
his father, inasmuch as the latter himself could not make such a gift, at the time of 
the marriage of his daughter-in-law. Devadas v. Ponncmmal®, makes it clear that a 
fion-consenting member of a coparcenary gets a right to attack an alienation the 
, moment it is made; that the right continues till the expiry of the period of limitation; 
that the right could also be exercised by a son born after the alienation; but it is 
not his individual or separate right, so that when once the cause of action has arisen’ 
time begins to run; that if on the date of the impugned alienation there were two 
minor sons, at the best, the period of limitation for attacking the sale will extend up 
to 3 years after the attainment of the majority of the younger son; and the right to 
attack the alienation in those circumstances is available to an after-born son and 
can be exercised up to the date when the period of limitation so indicated expires. 
Ranganathan Chettiar v. Annamalai Mudaliar’, points out that for the proviso to section 
6 of the Hindu Succession Act to apply by reason of the existence of a male relative 
claiming through a female relative it is not a requirement that such female relative 
should have survived the deceased coparcener, and reading section 6 along with 
the other provisions of the Act, it is clear that, where a father in a Mitakshara joint 
family dies intestate leaving surviving hgm his son and the son of a predeceased 
daughter, the proviso tẹ section 6 would be attracted and both of them would . 
succeed to his interest in the q@parcenary property simultaneously as class I heirs 
and tenants-in-common. Gurunathcm Uhetty v. Navaneethamma®, holds that the 
object of section 14 (1) is not to put a Hindu female in a better position than a 
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Hindu male; that the section is not intended to override lawful terms restricting 
the rights of a Hindu female in contracts, bargains, bequests or gifts, that if an 
instrument, be it a decree or award or deed of partition merely declares a preexisting 
title of a Hindu female to any particular property the case will be governed by 
section 14 (1) and not by section 14 (2); that a right to maintenance, even if charged 
over a specified property, does not by itself amount to a transfer of property ; but 
where property is transferred in discharge of the abligation to maintain her out 
of the family estate and she is given only a limited interest in it section 14 (2) will 
be attracted, but if no such limitation has been attached as to the estate taken in 
the property section 14 (1) will apply. In A. Veerraju v. P. Venkanna}, the Supreme 
Court points out that the manager of a Hindu temple or Hindu deity has no 
authority to grant a permanent lease of agricultural land belonging to the temple 
or deity without legal necessity, and in case he does so, the lease will enure for the 
term of his office only: but he has ample power in the course of his management to 
grant a lease from year to year and such a lease would not terminate with the expiry 
of the term of office of such manager or the succeeding managers but will continue 
of its own force until duly terminated by a succeeding manager. Alagumaloi 
Thevar v. Raju*, lays down that where the corporate body of the lawful trustees 
ofa religious institution is not functioning and one of the members of that body 
alone is in management, his management can only be as a de facto trustee: and such 
a person bona fide and in good faith in management can sue on behalf of 
the institution for recovery of the property held adversely to the trust by strangers 
without impleading the other recalcitrant trustees. 


Law or EVIDENCE 


In Collector of Customs v. Bhirumal Pahaljani®, it is made clear that to bring a 
statement recorded by an officer during an enquiry within the prohibition of Article 
20 (3) of the Constitution the person concerned whose statement has been recorded 
must have stood in the character of an accused at the time he made the statement, 
and it will not suffice that he may become an accused any time after the statement 
was made; hence the bar will not apply to statements recorded from a person during 
an investigation by a Customs Official under sections 107 and 108 of the Customs 
Act at a time when the deponent did not stand in the position of an accused. In 
Roman Catholic Mission v. State of Madras‘, the Supreme Court holds that copies of 
original documents would not be admissible in evider.ce when the originals were 
nat produced at any time nor any foundation laid for the establishment of any right 
to give secondary evidence. In N. M. Gajiwala v. Papammal®, the Supreme Count 
. lays down that where in a suit on a promissory ncte a collatcral‘cral agrecment 
that the obligation under the note was not to be enforced for 5 years and even then 
it was to be enforced only in respect of the liability for any balance due after adjust- 
ing the commission payable to the deferdant by the plaintiff was pleaded in defence, 
such collateral oral agreement-.constituted a condition precedent to the attaching 
of obl gation under the note and fell within the third proviso to section 92 of the 
Evidence Act. In Krishna Pillai v. Meenakshi Ayal®, the Supreme Court points out 
that where the attesting witness examined at the trial did not’depose that he saw 
the other attestor (not called as a witness) sign the deed (a will) the will could not 
be held ta be proved and the question of its genuineness need not be gone into. 
In Ammathayi v.Sundaresan,? the Supreme Court states that section 112 raises inter 
alia a conclusive presumption thatea child born during the continuance of a valid 
marriage between his mother and any fnan is the legitimate son of that man, and 
that conclusive presumption can only Be rebutted if it $f shawn that the parties to 
the marriage had no access to each other at an$ time when he could have been 
begotten. Kandasami Pillai v. Thiagaraja Patiar®, lays down that section 114 is a " 

EAA EA 


ae e ee 1 M.L.J. (S.G.) 4.. 6. rer} 1 M.LJ. (S.C.) 89. E 
2. (1967) 1 M.L.J. gor. 7. (1967) 1 M.L.J. (S.C.) 164 ; see also (1967) 
3- (1967) 1 M.L.J. 408 (F.B.). 2 M.L.J. 334. 
4. (1967) 1 M.L.J. (S.C.) 119. B. (1967) 2 M.L.J. 475. 
5 : 


(1967) 2 M.L.J. (S.C) 32. 


22 THE MADRAS LAW JOURNAL. . [1968 


rule of guidance and the presumption thereunder being only permissive it is not 
absolutely obligatory on the part of the Court to draw such a presumption in every 
case: that the Court has an option in the matter of drawing any presumption having 
regard to the other circumstances in. the case; and where a suit transaction was 
proved to the satisfaction of the Court by acceptable evidence of bill books or 
vouchers, the mere non-production of account books relating to the transaction 
cannot compel the Court to draw any adverse inference against the party failing 
to produce the account books. Ponnuswamy Reddiar v. Vasantha’, expresses the 
view that where the defendant and a woman had been living in illicit intimacy 
from about 10 days after she left her lawfully married husband, and a child was 
born to her within 7 months therefrom, and the delivery of the cild was not 
premature, section 114 can be relied upon and in the absence of a finding that the 
defendant was keeping the woman as his concubine at the relevant period prior to 
the woman’s shortlived marriage, which itself had endured just for 10 days, the 
defendant cannot be assumed to be the father of the child. A. Veerraju v. P. 
Venkanna®, lays down that having regard to section 116 possession by a tenant of 
the demised property during the continuance of a lease from year to year even 
beyond the life-time of the manager cfa temple or a deity granting the lease cannot 
be adverse to the temple. ' 


LAW OF LIMITATION. 


In Roman Catholic Mission v. State of Madras? the Supreme Court points out there 
is no period, of limitation prescribed by any law within which alone the Government 
should exercise its prerogative of imposing assessment on land liable to be assessed 
with public revenue. Sulaiman Rowther v. Mohamed Ebrahim*, lays down that the 
provision for exclusion of time during which the defendant had been outside India 
is mandatory: that section 13 of the Limitation Act dces not require that it must be 
one continuous period; and there is no scope for the interpretation that if the defen- 
dant had at intervals been within India the plaintiff cannot get the benefit of section 
13. Ramachandra Iyer v. Annamalai Chettiar®, states that to the extent exclusion is 
allowed under section 13 there is in effect a pro tanto extension of the period of limita- 
tion unlike under section 4, and that on account of such exclusion, during the 
resulting period of limitation, there can well be an acknowledgment under section 19, 
Veskatachari v. Arunachalam’, takes the view that where the individual claims of all 
the four plaintiffs in a suit were set out in an earlier suit and separate reliefs based 
thereon wereealso prayed, for and the Court ordered that one -f them should elect 
to continue the suit and on such election struck off the other plaintiffs from the 
record the requirements of section 14 are satisfied and the benefit of exclusion of 
time under the section is available to the other three who.filed separate suits later 
on their claims and prayed for reliefs (same as in the prior suit), Janab Haji Abdul 
Hamid v. Samsunnissa Begum”, makes it clear that an alienation by a legal guardian 
beyond his powers, 7.¢., an unauthorised alienation by an authorised person, is a 
voidable and not a void transaction and the limitation to set aside such a transfer 
is that prescribed by Article 44: that the article will apply whether the ward be a 
Hindu or Muslim: and that it will not make any difference to the applicability 
of the article merely because of the frame of the suit as one for partition and separate 
possession ifin effect the quondam minor is seeking to have the transfer set aside. 
Gopal Chettiar v. Shonmuga Nadar & Bros.8, spate’ that though it is a question of fact 
in each case whether an account is open, mutual and current, for the purpose cf 
such an account it must fulfil the requirement of reciprocal demands involving 
transactions on each side creating independent obligations on the other and not 

emerely transactions which create obligations on one side alone those on the other 
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being merely complete or partial discharges of such obligations. Sri Rathna- 
pureeswaraswami Temple v. Nagarathnam?, points out that in the case of an agricultural 
tenancy the starting point for che commencement of limitation in a suit for arrears 
of rent is the point at which the rent becomes due, that normally the rent becomes 
due at the close of the period in respect of which it has to be paid, and if a party 
pleads that the rent became due at an earlier point of time it is for him to establish 
his case. In Srinivasa Reddiar vx. Ramaswami Reddiar®, the Supreme Court makes it 
clear that Article 134-B applies to all cases where it is shown that (i) the immovable 
property concerned was comprised i the endowment, (2) it was transferred by 
the previous manager, and (iz) it was for a valuable consideration ; and that the 
nature of the represertatians madc by the previous manager in regard to his relation 
with the properties is irrelevant. In A. Veerraju v. P: Venkunna®, the Supreme Court 
points out that the transfer contemplated by Article 134-Bis anillegal or unauthorised 
transfer made by a previous manager ; that the article does not apply to a suit for 
the recovery of property where the property has been lawfully transferred by a 
previous manager and the transfer remains effective after his death, resignation 
or removal; and that where a lease of lands belonging to a temple granted by its 
manager is lawful and binding on the temple even beyond his lifetime, a suit for 
the recovery cf the lands by a succeeding manager after duly terminating the lease 
by a notice would be governed by Article 139. In S. Y. Yar Khan v. S. M. Yar 
~ Khan‘, the Supreme Court decides that a suit by the Board of Wakfs for recovery 
of wakf property is net a suit by or on behalf of the State to which Article 149 will 
apply since the Board is not an agent of the State Government ; that the mutawalli 
does not acquire on his appointment any new right of suit or a fresh starting point 
of limitation ; and that the suit is governed by Article 142, the date of dispossession 
being the starting point of limitation, In Sarangadeva Periyamatam v. Ramaswami 
Goundar®, the Supreme Court holds that under Article 144 limitation for a suit by 
a math or by any person representirg it for possession of immovable property belong- 
ing to it runs fiom the time when the possession of the defendant became adverse 
to the plaintiff ; that if there is a legally appointed matadhipathi he may institute 
a suit on its bshalf, if not, a de facto matadhipatht may do so ; and where necessary 
a disciple or other beneficiary of the math may take steps for vindicating its legal 
rights by the appointment of a receiver having authority to sue on its behalf or by 
the institution of a suit in its name by a next friend appointed by the Court: that 
the running of limitation against the math under Article 144 is not suspended by 
the absence of a legally appointed matadhipathi or a de faétosymatadhipathi ; that if 
before the appointment of a matadhipathi limitation wdyider Article 144 has 
commenced to run agzinst the math the appointment does not give either the math 
or the matadhipathi a new right of suit or a fresh starting point of limitation ; and 
that where without legal necessity a matadhipathi has granted a permanent lease 
for a fixed rent, and after his death the lessee ceases to pay any rent continuing how- 
ever in possession on his own behalf, adverse possession of the demised properties 
commences to run against the math on the death of the matadhipathi who granted 
the Jease within the meaning of section 28 and Article 144, and the running of time 
will not be suspended till a successor to the deceased matadhipathi is appointed. 
Ameer Bibiv. Chinnammal®, states that a silent possession by a co-tenant, accompanied 
by no overt act amounting to an ouster or constituting notice to the other co-tenant 
that his possession is adverse, ought not to be construed as adverse possession, but 
the ouster need not be a violent or intimidating expulsion of the other co-tenant; and 
the acts that might constitute adverse p@ssession as between strangers do not neces- 
« sarily have such effect as between co-owners or tenants in common, 
CIVIL PROCEDURE &joDE. 
In Srinivasulu Naidu v. Munuswami Naidu’, it is pointed out that section g, Civil 
Procedure Code, is in very broad terms stating that all suits of a civil nature are ° 
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within the jurisdiction of the Court except those of which cognisance is either 
expressly or impliedly barred; that the Explanation to the section does noť confine 
the limits of the nature of the suits contemplated by the main section; that the 
section takes within its broad sweep all questions where one person claims any 
privilege in himself as against others; that it cannot be assumed that only a right 
which is claimed in relation to a temple or the right to receive religious honours 
or privileges attached to an office as its perquisite or remuneration could be agitated 
under the section; and that the claim that a person is entitled to run a customary 
bull race in a village during the month of Thai-Masi and that no one else has that 
right is a right of a civil nature and a suit for declaration and for permanent injunc- 
tion restraining others from interfering with that right is cognisable under section 9. 
Varadaraja Mudaliar v. Kannammal?, lays down that where, with respect to an estate 
notified and taken over by the Government, the rival parties to a petition filed before 
the Estates Abolition Tribunal claiming the compensation amount agreed to have 
the matter decided by the civil Court and accordingly one of them filed a civil suit 
it was not open to the other party to question the jurisdiction of the civil Court to 
entertain it. N. P. Devaki Amma v. K. V. P. Narayana Pillai®, decides that where 
pending a mortgage suit the mortgagee acquired paramount title to the mortgaged 
property he is not bound to plead it in the mortgage suit and a subsequent suit by 
him based on the paramount title would not be barred by the principle of construc- 
tive res judicata in section 11 Explanation IV. Gowrvammal v. Lingapp2 Gowdar?, 
states that where the Court which passed the decree continued to exist, an order 
transferring the decree should be obtained from that Court before it could be put 
into execution in a Court which might subsequently come to have jurisdiction over 
the properties in suit, that is to say the subject-matter. Rangaswami Gowndar v. 
Easwaramurtht Gowndan*, makes it-clear that section 66 prohibits any claim based 
on a Court-auction purchase being benami; that the whole policy behind the section 
is to avoid secret purchases or manipulated deals smacking of fraud or which will 
be prejudicial to a decree-holder by the judgment-debtor attempting to get at the 
property through a benami purchase for him; that sub-section (1) forges an absolute 
ban against a plaintiff basing his title on the ground that a purchase at a Court- 
auction sale by a third party was on his behalf; and the ban is not confined merely 
to a plaintiff claiming the entirety of the property covered by the Court-auction pur- 
chase but also to a plaintiff claiming a part of it only. State of Madras v. Ramalinga 
Reddiar®, expresses the view that as far as suits against Government simpliciter are 
cencerned notice under section ĝo is a pre-requisite, and it cannot be said that 
notice is not required in respect of suits for such acts as require restraint by an in- 
junction which will be not past acts but acts in future ; that it is difficult to conceive 
of a suit even from an injunction simpliciter against a public officer which does not 
have referene to some action in the past upon which that authority has based it, 
may be a claim of right or a notice or threat to do something, within what that 
authority regards as the scope of his power ; and that every suit including a suit 
for injunction will have some reference to a past state of right, claim or denial and 
hence will fall within the ambit of section 80. Neelakantan v. Bakthavastsalam®, 
points out that where a suit has been properly instituted under section 92 after 
obtaining the sanction of the Advocate-General any amendment sought for in the 
suit subsequently by way of addition of party which is merely formal and does not 
alter the nature of the suit does not require a further sanction of the Advocate- 
General ; and where a suit was originally instituted against the Secretary of a 
charitable trust registered under the Societies Registration Act after obtaining the 
requisite sanction under section 92, an application subsequently to implead the. 
Society itself as a party tf the sujt is maintainable and it does not require a fresh 
sanction from the Advocate-General. In Bapuswami v. Pattay Gounder”, the Supreme 
Court states that the High Court in second appeal cannot interfere with the concur- 
e rent finding of fact that the value of the property conveyed under the suit document 
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was Rs. 8,000. Veerappa Mudaliar v. Venugopala Mudaliar’, makes it clear that the 
finding with regard to the age of a person at aparticular time is a finding of fact 
which cannot be further canvassed in second appeal. Rangaswami Reddiar v. Gunnam- 
mal®, observes that the High Court would not ordinarily interfere under section 
115 with the exercise of discretion by the Courts below, but when such exercise is 
vitiated by failure to bear in mind the principles on which the discretion should be 
exercised and the material grounds which could affect the exercise of discretion have 
been lost sight of, the High Court can properly interfere. Rajaram v. Anantaram’, 
holds that the provisions of Order 1, rule 10 are capable of both a narrower and a 
wider interpretation ; that while a necessary party has every right to get impleaded 
even a proper party may in certain circumstances seek such a relief ; that the Court 
must primarily consider whether the presence of the proposed party would advance 
the total and satisfactory adjudication of the subject-matter in controversy ; that 
in such cases the Court has a wider discretion to implead a party if it considers 
the presence of such a party essential or even desirable in the interest of justice ; 
and that in a suit for dissolution of partnership and accounts in which one of the 
partners is the head of a Hindu joint family the son of such partner may be impleaded 
as a party in the suit so as to enable him to protect the interests of he family assets. 
Arunachalam Pillai v. Velamma*, makes it clear that Order 2, rule 2tdoes not require 
that when a transaction gives rise to several causes of action the plaintiff must com- 
bine all the causes of action in one suit and if necessary base his claim alternatively 
on them in the same suit ; that the requirement of the rule is that where there is a 
cause of action the plaintiff cannot split it into parts and claim relief in parts by 
several actions ; and that the several clauses in Order 2, rule 2 must be read 
together and along with Order 2, rule 3. State of Madras v. Charles Harold Simpson® 
points out that Order 2, rule 2, which relates, to pleadings and not to trial of suits 
has not been. made applicable to proceedings under the Travancore-Cochin Forest 
Act, 1952, and hence Order 2, rule 2 will have no application to enquiries under 
section 8 of that Act. A. A. Karim Sahib v. A. Shanmugha Mudaliar®, takes the view 
that the object of the rule allowing amendment to the plaint is to avoid multiplicity 
of suits and even a new cause of action can well be allowed to be taken by way of 
amendment provided it is only an alternative plea, and though a suit has to be 
decided on the facts and circumstances existing at the date ofits institution there 
may yet be circumstances to warrant a Court taking into consideration supervening 
events as well in the interests of justice, and in some cases it will almostbe the duty 
of the Court to take note of such events brought to its notice, and the discretion of 
the Court under its inherent powers to adjust the rights of parties on, the basis of 
such events is well recognised and accepted as a principle of justice, equity and good 
conscience.. Sengalanigramani v. Subbayya Nadar", decides that, in a suit by the plain- 
tiff for recovery of possession from the defendant on the basis of the plaintiff’s title 
the defendant cannot seek to implead the plaintiff’s vendor as a party to the suit on 
the ground that the property was agreed to be sold to him by such person and that 
the plaintiff had notice of it ; and the remedy of the defendant, if any, will be to 
enforce his agreement with the plaintiff’s vendor, and apply for stay of proceedings 
in the plaintiff’s suit for possession. ‘Goncord of India Insurance Go., Lid. v. Kaveri 
Ammal8, states that under Order 8-A, rule 5, as applicable to Madras, the directions 
for contribution or indemnity by a third party can be asked for “‘ at or after the trial 
of the suit ”, and an appeal being a continuation of the suit, such directions can there- 
fore be asked for even after the appeal is disposed of ; and the third party procedure 
can be availed of against a person alread} on record. Gopal Gounder v. Ambujammal?®, 
holds that when a suit was dismissed on counsel reportis& no instructions, but the 
plaintiff was present in Court, the proper procedufe will be not to file an application 
under Order 9, rule g but to treat the disposal as one under Order 1, rule 3 and 
cake an appeal from the order. Lakshmana Chettiar v. Vadivelu Ambalam*®, lays down 
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that where a witness is not under the control of the party asking for.a Commission 
and he resides beyond the limits fixed under Order 16, rule 19, it would be a proper 
exercise of judicial discretion to issue the Commission if the evidence of the witness 
is essential for the party seeking to have him examined. In Gopalakrishna Pillai v, 
Meenakshi Ayal1, the Supreme Court observes that where a suit is for the recovery 
of possession of immovable property and for past mesne profits the Court has ample 
power to pass a decree directing an enquiry as to future mesne profits though there 
is no specific prayer for the same in the plaint. Ponniah Pillai v. Natarajan Asari, 
lays down that a person who claims to be entitled to the benefit of the decree but 
who does not answer to the description in Order 21, rule 16, is not precluded there- 
under from making an application which the person from whom he claims could 
have made under section 146. In Manikyala Rao v. Narasimhaswami®, the Supreme 
Court indicates that where in execution sale the shares of some members of a Hindu 
joint family are sold the only order for delivery of possession that could possibly be 
made is one under Order 21, rule 35 (2) and 96, because the other members ot the 
family whose shares have not been sold are certainly entitled to possession, Soma- 
sundaram v. Senthilnathan*, makes it clear that in view of the express provision in 
Order 21, rule 65 for a right of suit against an order on a claim petition under Order 
21, rule 58, no appeal willlie under clause 15 of the Letters Patent against a decision 
ofa single Judge of the High Courtinaclaim petition. Ramaihal v. Nagarathinammal® 
states that the restoration of an application under Order 21, rule 90 automatically 
operated to vacate or render ineffective the earlier order confirming the sale held 
in pursuance of a final decree in a mortgage action. Parthasarathy Chetty v. Chitra 
Pillai’, observes that in a suit filed under Order 21, rule 103 by a person in possession 
who is sought to be dispossessed the questions that are tried are questions of title to the 
present possession and the claim to the same relief cannot be tried once over again 
between the same parties just because in the latter suit the title on which relief is 
claimed purports to be different from the one put forward by the plaintiff earlier, 
Raja V. Maheswara Rao v. Raja V. Rajeswara Rao’, points out that so far as a suit for 
partition or a suit for redemption is concerned it is axiomatic that when the plaintiff 
withdraws his suit he will be entitled to file a fresh suit as the cause of action is 
a recurring cause of action and that even if the plaintiff is net granted permission 
under Order 23, rule 1, he will nevertheless have a right to file a suit for partition 
at any time he pleases. Nataraja Konar v. Poovalingam Pillai®, lays down that the 
issue of a Commission in respect of cases falling under Order 26, rules4 and 5, is 
not one of discretion but is in the nature of a statutory right of the litigant provided 
he is not guélty of laches, and the party to the suit has the right to ask for the issue 
of a Commission to examine witnesses beyond the prescribed distance. Rani Ammal 
v. Rainasabapathy Pillai®; holds that under the Explanation to Order 33, rule 1 a 
person would be a pauper if he is not passessed of sufficient means to enable him to 
pay the fee prescribed, that the test is nor whether he has power of raising money in 
the abstract but whether in the concrete circumstances of the case he can raise 
anything substantial by exercising it, and that it is doubtful whether a right to enjoy 
a particular property for life by which the person entitled to enjoy has to eke out 
his livelihood from the income of the property can be considered ‘ means’ even if 
an offer is made to advance funds on such right. Govindaswami v. Kamalammal1° 
makes it clear that the word ‘ applicant’ in Order 33, rule 2 refers to the minor of 
Ward in question, that therefore, even if the nexj friend files an application on behalf 
of the minor under Order 33, rule 2 to suesin forma pauperis it is sede that he is doing 
so only for the benefit of gnd for the person of the minor, and there is nothing in the 
Code to prevent such person whe? was a minor and who has become a major subse- 
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quently to` continue such proceedings. Ramathal v. Nagarathinammal 1, points out 
that having regard to section 47 Explanation. and section 146 of the Code every 
remedy which Order 34, rule 5 has provided against the auction purchaser can also 
be claimed against the purchaser from the auction, purchaser : and thus, in proceed- 
ings under Order 34, rule 5 the purchaser may’ be directcd to deliver possession. 
Raghavan v. Venkatarama Iyer®, expresses the view that a receiver appcintcd in a 
mortgage suit can claim from the estate administered by him reimbursement for 
the amounts advanced by him to the estate during his administration and can also 
claim contemporaneously a lien over the liquid assets vf the estate so as to take pre- 
ference over the mortgage decree-holder at whose instance the estate was adminis- 
tered by him ; that when a Court passes a receiver’s accounts which contains the 
items of expenditure incurred by him either by way of loans advanced by him or 
incurred by him under any other name it should be taken that the Court has sanc- 
tioned such expenditure and an independent sanction by the Court for the incurring 
of the expenditure is not required : that a fortiori it would be so when, it is done 
when the accounts are passed after notice to the parties ; and that even though there 
is a prior mortgage over the estate for which the receiver is appointcd he would be 
entitled to a first charge for all the expenses incurred, and necessarily therefore, he 
has a lien over the sale proceeds of such estate if once the estate itself is sold under 
orders of Court. 


PENAL CoDE. 


In Kuitisamy Thevar, In re? it is held that though a charge had proceeded as 
one under section 302 of the Penal Code read, with section 149. so long as the person 
charged was made aware’of the facts brought against him and he was not prejudiced 
in any way, a conviction under section 302 read with section 34 is not unsustainable: 
that while section 149 would appear to be of a more general kind section 34 requires 
evidence of a particular common intention : that before section 34 is used such a 
common intention must necessarily be made out: that the omission of section 34 
in the charge is not conclusive : but the question would be whether such omission 
has caused prejudice to the caused. Podi, In re$, decides that whereas the offence 
is culpable homicide if the bodily injury intended to be irflicted is likely to cause 
death, it is murder if such injury is sufficient in the ordinary course of nature to 
cause death : that as it is a question of probability, it will resolve itself practically 
into a consideration of the nature of the weapon used : and where no weapon 
was used and the deceased was fisted to death the offence would amount only to 
culpable homicide not amounting to murder. Rathinam v. State S. P of Poltce®, 
lays down that the offence under section 366 lies in the act of k‘dnapping a minor 
girl or abducting a woman for the purpose of her being compelled to marry against 
her will, and the offence would be complete irrespective of the validity ofthe 
marriagethat was gone through. In Shivnarayan Kabra v. State of Madras*®, the Supreme 
Court holds that for a convictian under section 420 itis not necessary thata false 
pretence should be made in express words : it may be inferred from all the 
circumstances including the conduct of accused in obtaining the property. 


CRIMINAL PROCEDURE CODE. 

In Kothandapani, In re’, it is painted out that, under the Code of Criminal 
Procedure, while it is open to a Magistrate to accept a plea of guilty of an accused 
and convict him on his own admission if such admission had been put forward at the 
initial stage, there is no provision under which a Court can. accept such a plea and 
base a conviction on such plea when once the prosecution evidence has been let in 
and the trial has commenced. D. A. S. Swami v. $ ubendran®, states that the defini- 
tion of ‘ pleader °’ under section 4 (1) (r) is an exhaustive one and refers only ta an 
Advocate, vakil or attorney on the rolls of Advocates : and any other person even 

—<———— 8” 
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if he be a lawyer but not on the rolls of Advocates who seeks to plead on behalf of an 
accused can do so only with the permission of the Court ; and the distinction is a 
reasonable one and does not violate Article 19 (1) (f) or (g) of the Constituticn, 
A. Kanniah, In ret, observes that it is well-established that a report of a Police Officer 
in a non-cognisable offence without investigation as required by section 155 of the 
Code will be a complaint as defined in section 4 (4), and that if the Magistrate took 
cognisance of an offence upon such a complaint section, 249 excludes “ stopping 
proceedings ” in cases instituted, and that any memo filed by the Public Prosecutor 
that he would file a fresh charge sheet would show that he was not pressing. the case 
instituted on the original complaint amounting to an implied withdrawal, Syed 
Jafar v. Arumugham®, expresses the view that there seem to be material differences 
between sections 145 and 147 in that while the duty to pass an order under section 
147 is only discretionary section 145 (1) indicates that th. Magistrate shall make an 
order in writting stating the grounds of his being satisfied ; further unlike section 
145 (4) the date of the order under section 147 (1) is not crucial or determinative 
of the rights of the parties: and that before an order under section 145 could be 
implemented there should be a clear and specific order as contemplated in section 
145 (1) and a mere note by the Magistrate taking the case on file and directing issue 
of notice is not at all an order contemplated under the sub-section. In Aihiappa 
Goundar v. Athiappa Pandaram’, it is made clear that the crucial date under the second 
proviso to section 145 (4) is the date of the preliminary order and for the purpose 
of that proviso a specific period of two months next before the date of such order is 
fixed for invoking the fiction embodied in the proviso and there is no room for apply- 
ing any such fiction relating to the date of the preliminary order to the date of the 
petition under section 145 (1) : that the second proviso could be successfully invoked 
only if the party has been forcibly or wrongfully dispossessed within two months prior 
to the date of the preliminary order, and there is no room for applying ary fiction 
that the date of the preliminary order should be deemed to be the date of the petition 
and to give relief even to persons forcibly and wrengfully dispossessed within two 
months prior to the date of the petition ; that it is nat possible to use the maxim 
actus curiae neminem gravabit to enlarge the period fixed under the proviso by applying 
the fiction nunc pro tunc and treating the preliminary order made on a later date as 
one passed, an the date of the petition : that the maxim could be invoked and applied 
in individual cases to a party who has done all that he should do under the statute and 
i¢ prejudiced, solely by the mistake or delay of the Court ; and that it is not possible 
to visualise how the maxim could be invoked generally to interpret the second 
proviso to s@ction 145 (4) ina liberal manner. Dianakoti Achari v. Veeraswami Reddi4 
lays down that the words “a civil Court of competent jurisdiction’? in section 146 (1) 
have reference only to territorial jurisdiction and not to precuniary jurisdiction ; and 
a reference under section 146 (1) can be made to a civil Court having territorial 
jurisdiction over the subject-matter in dispute though the value of the properties 
in dispute may be much in excess of the limits of the pecuniary jurisdiction of such 
Court : nor does the bar under section 15 of the Civil Procedure Code that every 
suit shall be instituted in the Court of the lawest grade competent to try it apply to 
proceedings forwarded to a civil Court under section 146 (1) : so much so, whatever 
be the value of the subject-matter in dispute it is open to the Magistrate making a 
reference under section 146 (1) to forward the case either to the District Munsif or 
to such superior Court as the Sub-Court or the District Court of competent terri- 
torial jurisdiction. Natarajan, In re5, expresses the view that the question whether 
the statement contemplated under section 161 (3) is only the statement recorded | 
at the Police Station or will inaltide notes jotted down by an Inspector earlier wil] 
have to be decided according to the circumstances of the case,; section 161 (3) 
does not prevent a Police Officer from making out just the mere fact that such jottirgs 
© were destroyed and it will not vitiate a trial so long asitis not part ofthe statement 





I. t987) 1 M.L.J. 108. l 4, (1967) 2 M.L.J. 70. 
2. (1967) 1 M.L.J. 143. r >. (1967) 1 M.L.J. 366. 
3, (1967) 1 M.LJ. 392 (F.B.), 


I) MARCH OF LAW. 29 


reduced to writing at the Police Station which alone will be relevant for purposes 
of Article 161 (3). Mani, In re}, points out that the provisians of section 195 cannot 
be evaded by resort to devices or camouflage merely by changing the label of an 
offence which essentially falls within its scope; and where an offence falls within 
the section, it cannot be taken cognisance of unless it be at the instance of the con- 
cerned officer; but it is equally well-settled that section 195 cannat bar the trial of 
an accused for distinct offences disclosed by the same facts which are not within 
the ambit of the said section. Venkataraman, In re? expresses the view that the 
public servant for purposes of section 195 (1) (a) should be fixed with reference to 
section 175 and the determination. of the public servant concerned will vary accord- 
ing to the particular offence concerned. In Shiynarayan Kabra v. State of Madras®, 
the Supreme Court observes that when several items of cheating were part and 
parcel of one transaction a trial of the accused cn a single charge would be permis- 
sible under section 239. Kuppuswami, In re‘ states that the scheme of sections 242 
to 245 makes it clear that when the particulars of the offence are put to the accused, 
under section 242 it is open ta him to admit the offence under section 243; but if 
he does not admit, the Magistrate shall praceed to take evidence under section 244 
and; pass appropriate orders under section 245; there is no provision in the Code 
which contemplates the filing of a memorandum by the accused admitting his 
guilt after the initial stage under section 243; and a conviction based on such a memo- 
randum is not according to law and such a procedure is not justified under the 
Code. In Periyasami v. State of Madras*, the Supreme Court points out that it is 
highly desirable that the Court should before the transfer of an earlier statement of 
a witness to the record of the Sessions case under section 288 indicate in a brief 
order why the earlier deposition was being transferred to the record of the trial so 
as to make it quite clear to the accused that the earlier statementis likely to be used 
as substantive evidence against him, Public Prosecutor v. Raju Chettiar®, observes 
that when there is no legal evidence against the accused on the side of the prose- 
cution the Magistrate will have no jurisdiction to question the accused under section 
342, and there is no need at all for the accused to examine any defence witness. 
In Shivnarayan Kabra v. State of Madras®, the Supreme Court holds that a breach of 
the requirements of section 361 (1) is a mere irregularity and will not vitiate a 
trial unless prejudice is caused to the accused thereby; and when the irregularity 
has not resulted in injustice, section 537 can be applied to cure the defect. Murugesa 
Mudaliar v. Ramachandran”, expresses the view that’a Magistrate exercising paweers 
under section 101 of the Madras Hindu Religious and Charitable Endowments 
Act, 1959, is acting as a persona designata and not as a Court, much lese an inferior 
criminal Court whose orders are revisable under sections 435 and 439. Appachan v. 
Raju Gownder®, makes it clear that under the proviso (b) to section 437 the Sessions 
Judge or the District Magistrate may direct further enquiry where the evidence 
Shows that “such other offence,” namely an offence other than one triable 
exclusively by the Court of Session has been committed; that in the case of ° such 
other offence’ there could not be any question of direct commitment, and that is 
why further enquiry is contemplated; a limitation that the words “such other 
offence? must also relate only to an offence triable exclusively by the Court of 
Session should not be placed either as a matter of construction or on the reason of 
the thing; and those words are so general that they would cover an offence not 
triable exclusively by a Court of Segsion and, the Sessions Judge has jurisdiction to 
order further enquiry in respect of some offences. In Kuppa Goundan v. M. PA P, 
Rajesh®, the Supreme Court points out that if a Court ip of the opinion that it is 
expedient in the interests of justice that an enquiryéhould be made into any offence 
refered to in section 195 (1) (6) or (c) which appears to have been committed in 
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or in relation to a proceeding in that Court such Court may, after preliminary 
enquiry, if any, as it thinks necessary record a finding to that effect and make a 
complaint in writing and forward the same to a Magistrate of the First Class having 
jurisdiction as per the procedure prescribed in section 476; that for applying section, 
479-A it is a necessary condition that the Court before it delivers its judgment or 
at any rate at the time of delivering it must form the opinion that a witness is giving 
false evidence; that ifthe Court could not form any opinion that the witness is giving 
false evidence it means that the Court cannot at the time of delivering the judgment 
record any finding about the same; and the bar of section 479-A (6) will not apply 
in a case where perjury is detected not merely with reference to the evidence adduced. 
at the trial but with reference to the evidence adduced in some other proceeding 
not then brought before the Court, or where there is some other material subse- 
quently produced after the conclusion of the trial and delivery of judgment which 
renders the prosecution necessary in the interests of justice. Rangaswami Reddiar v. 
Gunnammal}, states that the bar under section 479-A (6) cannot apply where, after 
the disposal of the case, it is discovered that the judgment had been secured by 
perjured or false evidence; and that in regard to cases which do not strictly fall 
under section 479-A and no action is possible under that section even in respect 
of an offence referred to in. section 193 and cognate offences in Chapter XVI of the 
Penal Code the procedure prescribed in section476, Criminal Procedure Cede, can 
be followed. Poovathai Udayyar, In re®, holds that the provision in section 479-A (1) 
about the need for the Court intending to making a complaint to record the neces- 
sary finding at the time of delivering the judgment is mandatory; and that even 
if the Court finds that a person has deliberately given false evider.ce, it will not be 
a sufficient compliance with the section unless it also finds that a prosecution is 
necessary for the purpose of eradicating the evil of perjury and thatitis also expedient 
in the interests of justice. In A, Katta Mallu v, Chandra Rao’, it is made clear the 
the words “any offence under the Penal Code’’ in section 562 (1-A) cannot be 
read, ejusdem generis with the offences which are mentioned earlier (which are con- 
nected with property, and are punishable with more than two years imprisonment); 
that the clause stands by itself and indicates that all offences punishable with nat 
more than two years imprisonment are also capable of being dealt with under 
section 562 (1-A); that offences against property are all included in Chapter XVII 
of the Penal Code and ifit was desired to limit the operation. of the section to offences 
against property, it would have been the easiest thing to have mentioned the XVII 
Chapter of the Penal Code. 


End. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice T. VENKATADRI. 
Kanthammal .. Appellant*® 
U. 
D. Venkatakrishna Reddiar and others .. Respondents. 


Res judicata—Alenation by two persons-—Creditor (decree-holder) of one of them filing claim 


suit against judgment-debtor and vendee from juidgment-debtor—Other vendor not a party— ` 


Finding in claim suit that sale in not true and in fraud of crediters—Other 
vendor, meanwhile settling his share in the property conveyed on his daughter-in-law— 
Subsequent suit by purchaser for declaration of his titlh—Whether finding in claim suit 
` binding on plaintiff—Suit hy a defeated party to the claim suit, if barred by res judicata, 


Held, though in the previous proceedings the Court might have considered 
only whether the transaction was fraudulent in character, still, the findings rende?- 
ed in claim suits which ended in second appeals are binding on the plaintiff and 
the present suit is barred by res judicata. 


Ramireddi v. Bichalu, 1.L.R. (1952) Mad. 1005 : (1952) 1 M.L.J. 475, relied on. 


Appeal against the Decree of the Court of the Subordinate Judge, Vellore, 
‘dated 14th March, 1963, in Appeal Suit No. 374 of 1961, preferred against the 
Decree of the Court of the District Munsif of Sholinghar, dated 5th September, 
961 in Original Suit No. 37 of 1961. ` 


K. Venkateswara Rao and N. Sivamani, for Appellant. 
A. Sundaram Iyer, for-Respondents. 
The Court delivered the following 


J UDGMENT.—This appeal is filed ey the eighth defendant in a suit for declaration 
and injunction regarding the suit propefties or in the alternative for possession of 
the same. e° 


The suit properties originally belonged to defendants 1 and 2. The second 
defendant is the son of the first defendant. Defendants 3 to 7 are the children of 
the second defendant. The eighth defendant is the wife of the second defendant, 
and the is the appellant in the second appeal. Defeħdants 1 and 2, Że., father and 
son, mortgaged the suit properties to the plaintiff in the year 1945 for Rs. 2,220. 
LO eee 


*S.A.No. 890 of 1963. Be seed : 19th July, 1967. 
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To discharge the mortgage, they sold the suit properties to the plaintiff under two 
sale deeds, Exhibits A-2 and A-3 both dated 7th February, 1949. One creditor 
of the second defendant filed a suit O.S. No. 31 of 1949 on the file of the District 
Munsif’s Court, Vellore, against the second defendant and obtained a decree against 
him. In pursuance of the decrec obtained’-in that suit, the creditor attachec the 
suit properties covered by the two sale deeds in favour of the plaintiff. The plaintif 
and his alienors filed claim petitions in the execution proceedings which were allowed 
in their favour. Therefore, the creditor had to file two suits O.S. Nos, 154 and 186 
of 1951 on the file of the District Munsif’s Court, Sholinghar, to set aside the claim 
order. These two suits were decreed against the plaintiff. In the decree, the Court 
gave a finding that the sale deeds Exhibits A-2 and A-3 were not true, and that they 
were conveyed to defraud the creditors. It was also found that though the properties 
were conveyed under Exhibits A-2 and A-3, possession continued to be with the 
second defendant on the date of the attachment and the second defendant had right, 
title and interest in them. Therefore, the plaintiff and his alienors filed appeal 
suits, A.S. Nos. 41 and 42 of 1954 on the file of the Sub-Court, Vellore, where the 
findings of the trial Court were reversed. There were second appeals to this Court 
in S.A. Nos. 375 and 376 of 1955. The second appeals were allowed, the decision 
of the lower appellate Court was-set aside and that of the trial Court was restored. 
This Court held that the sale deeds were not genuine and that there was collusion 
between the plaintiff and the second defendant. 


Another creditor filed O.S. No. 472 of 1953 on the file of the District Munsif’s 
Court, Sholinghar, against the first and second defendants. The suit was decreed in 
favour of the creditor and the plaintiff in that suit allowed the properties to be 
atiached. But defendants 1 and 2 paid the decree amount in the said suit. 


Once again defendants 1 and 2 sold the properties to one Chinnappa Naidu 
on 27th August, 1958. He filed the suit O.S. No. 263 of 1958 on the file of the 
District Munsif’s Court, Sholinghar; against defendants r and 2 and the plaintiff 
for possession. . That suit was dismissed. But the finding in that suit was that the 
sale deeds Exhibits A-2 and A-3 were genuine. During the pendency of that suit, 
defendants 1 and 2 filed O.S. No. 250 of 1959 on the file of the District Munsif’s 
Court, Sholinghar, for accounts in regard 'to the income from the suit properties. 
‘That suit was also dismissed. 


e Then the plaintiff filed the present suit out of which the Second Appeal has 
arisen, in order to clear the cloud in his title as against defendants 1 and 2. Mean- 
while, theefirst defendant had executed a settlement deed of his half share in the 
suit properties in favour of the eighth defendant, the wife of the second defendant, 
under Exhibit B-1, dated 29th October, 1953. The first defendant remained ex 
parte. The eighth defendant (appellant) contended that the sale deeds (A-2 and 
A-3) were nominal transactions. Her main defence to the suit was that it was 
barred by res judicata by virtue of the findings recorded finally in S.A. Nos. 375 and 


376 of 1955. . a 


The trial Court found that defendants 1 and 2 were not entitled to claim the 
suit properties, that the plaintiff had title to the suit properties under Exhibits 
A-2 and A-3, that the plaintiff was not barred by res judicata by reason of the second 
appellate decrees, and that Exhibits A-2 and A-3 were binding on the defendants 
by virtue of the decree in O.S. No. 263 of 1958. As far as the eighth defendant was 
concerned, he held that the settlement deed was not binding on the plaintiff and 
that the same had also een cancelled by the Insolvency Court as on the date of the 
settlement deed the first defendAnt was found to have no title to the suit properties. 
Finally the suit was decreed in favour of the plaintiff. 


Defendants 2 and 8 preferred an appeal to the Sub-Court, Vellore. The 
learned Subordinate Judge h@ld that the present suit was maintainable as it was not 
barred by res judicata by reason of the decision in the second appellate decrees, 
that the first defendant had no title to give part of the suit properties on the date of 
the settlement deed, that the decision rendered in O.S, No. 263 of 1958 did not. 


r KANTHAMMAL y. VENKATAKRISHNA REDDIAR (Venkatadri, J.), F 


operate as res judicata against the-present plaintiff, that the settlement deed executed 
by the first defendant in favour of the cighth defendant was invalid and that the 
plaintiff had been in possession of the suit properties from 1958. In the result, 
the appeal was dismissed. - 


Now, it is against this judgment and decree the eighth defendant has preferred. 
. this second appeal. 


l The crucial point for consideration is whether Exhibits A-2 and A-2 executed 
by defendants 1 and 2 in favour of the plaintiff are nominal and sham and intended 
to defraud the creditors and whether the findings in the previous proceedings would. 
be binding on the plaintiff. ; 


The validity of the above two sale deeds was the subject-matter of discussion and 
decision from time to time between the parties. The finding about the sale deeds 
varied, modified or changed from Court to Court, and the validity and finality of 
them were not capable of ascertainment. Taking advantage of the varied findings. 
of the various Courts, the plaintiff is interested in asserting that the findings in the 
previous proceedings wherever they are against him are not binding on him, and 
equally the appellant is asserting that the present suit is barred by res judicata 
wherever the findings are against the plaintiff. Therefore I have to decide whether 
the earliest finding recorded in S.A. Nos. 375 and 376 of 1955 which arose out of 
. claim suits is binding on the plaintiff. The findings are that Exhibits A-2 and A-3 
are to defraud the creditors, they are nominal and there was collusion. The lower 
appellate Court is of opinion that the presént suit is not barred by reason of the said 
decision. I.earned Counsel for the appellant has contended before me that the 
above two suits, O.S. Nos. 154 and 186 of 1951, which arose out of execution 
proceedings, ultimately ended in second appeals, that the findings therein are 
against thè plaintiff and they are therefore binding on the plaintiff. If they are 
binding, then the present suit will not be maintainable on the ground that it will 
be barred by res judicata. 


In Narusimhachariar v. Raghava Padayachi!, a Full Bench of this Court had to. 
consider the question whether a finding given in a suit which arose under Order 21, 
rule 63, was binding on the parties in a subsequent suit. The learned Judges. 
observed :— it 


“It is conclusive between the parties to the suit or their representatives so far 
as the execution ofthe particular decree is concerned ; but where the property is 
sold in execution proceedings arising out of an entirely different decree the claim- 
ant will not be precluded from setung up his title as against a stranger purchaser, 
If the attachment has not led to the sale of the property all those concerned, even 
if there has been asuit under rule 63, will be left in the same position as they were 
before attachment, except that the decrec-holder wil be at liberty to institute 
fresh proceedings in execution of the same decree without any right remaining in 
the claimant to reagitate his clair. Subject to the operation of the doctrine of 
ves judicata in any particular case, we hold that an order on a claim petition filed 
under Order 21, rule 58, or a decree in a suit filed under rule 63 does not extend 
beyond the execution of the decree which has given rise to those proceedings.” 


This principle, no doubt, has been followed by the lower appellate Court, for the 
purpose-of-holding that the present suit is not barred by res judicata, because the 
present suit is an entirely different sfit ngt connected with the claim petitions. But 
learned Counsel for the appellant cited the decision in Ramireddi v. Bichalu 2. where 
a Division Bench of this Court had explained the true®docttine in such circum- 
stances. The facts of that case are similar to thé facts of the present case. The 
suit property originally belonged to one Khasim. Subsequent to his death his % 
widow ‘YelJi sold the same for a stated consideration of Rs. 100 to the plaintiff in 


that suit under Exhibit P-1. A creditor of Yelli file a suit and obtained a decree.. j 
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Prior to judgment, the suit property was attached when the plaintiff intervened 
with a claim based on Exhibit P-1. This claim was allowed which led to the filing 
of a suit by the creditor for vacating the claim order. In that suit, he impleaded 
not only the plaintiff (claimant ) but the judgment-debtor as well. In that suit, it 
-was decided. that the property continued to be that of Yelli despite Exhibit P-1 
for the reason that Exhibit P-1 was a sham and nominal transaction and was liable 
to be attached. After this decision, Yelli sold the property to the defendant in 
that suit, a portion of which was for discharging the decree debt in the previous suit. 
The plaintiff who purchased the property filed a suit for declaration of his title and 
for an injunction restraining the defendant from interfering with his possession. 
The defence was that the finding that the property continued to be that of Yelli 
was ves judicata that Exhibit P-1, was a sham and nominal transaction and would 
not therefore bind him. The learned Judge referred to the, Full Bench decisions 
and observed : 


“ We do not think that the observations in Warasimhachartar v. Raghva Padayachi? 
lend themselves to the interpretation that in no case will the decision given in a 
suit under Order 21, rule 63 with reference to title to property would operate as 
res judicata in a subsequent suit.......... ‘It is clear from this statement of law 
that the learned Judges did not intend to lay down that in no case would the 
doctrine of res juaicata apply to a decision given under Order 21, rule 65. The 
earlier observations must be understood in the light of later statement of law con- - 
tained in the same judgment and we may take it that the former related to a case 
where the rule of res judicata would have no application, as for instance in a suit 
instituted by the claimant or by the decree-holder, the judgment-debtor was not 
made a party and the fight was only between the claimant and the decree-holder. 
Viewed in that light we think there is no conflict between the two statements 
of law contained in the same judgment.” 


This judgment has not been referred to by the lower Courts, and learned Counsel 
for the appellant contends that, even though the Full Bench has made observations 
that any finding rendered in a previous suit is final and conclusive in the subsequent 
suit but yet it does not extend beyond the execution of the decree which has given 
rise to those proceedings, in an order on a claim petition or a decree in a suit filed 
under rule 63, the Full Bench did not intend that in no case would the doctrine 
of res judicata apply to a case under rule 63. The statement of law laid down by the 
Fall Bench may not be applicable to the facts of the present case, if we take into 
consideration the principle laid down in the later decision above referred to. 


Learned Counsel for the respondents contended that as far as the first deferdant 
was concerned he was not a party to the claim suits, O.S. Nos. 154 and 186 of 1951 
which ended ultimately in second appeals in this Court and that his half share was 
not the subject-matter in previous proceedings and that further the finding in the 
said proceedings was about the fraudulent character of the transaction and not that 
they were sham and nominal. He therefore contended that the principle laid down 
in Ramireddi v. Bichalu®, did not apply to the present case. ‘There may be some force 
in this contention. But still learned Counsel for the appellant asserted that mere 
impleading of a new party or adding some more items of property in a later suit 
will not take away the finality and binding character of the former decision. This 
proposition of law has been laid down in Anthony NaddyMariayanagam Nadar v. 
Vedamanickam Sathianesan’®. ° 


9 
- Learned Counsel forn the appellant has next contended that in any event the 
plaintiff himself was a party to thy sale deeds, Exhibits A-2 and A-3 which have been 
characterised as fraudulent in the previous proceedings and he cannot ask the Court 
2? to give him relief on the foot of those transactions. It is true that this plea was 


@ a . a 
e not taken in the lower Courts but this was allowed to be taken here as a question 








1. IL.R. (1946) Mad. 79: (1945) 2 M.LJ. 475: AI-R. 1952 Mad. 837. 
89 (F.B.). oe » (1959) 1 M.LJ. 346. 
2, LL.R. (1952) Mad. 1005 : (1952) I M.L.J. 
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of law. Their Lordships of the Supreme Court have held in JImmani Appa Rao.v. 
G. Ramalingamurthit, that where both the transferor and the transferee are in equal 
_ fraud in carrying out the transfer to defraud the creditors of the transferor and the 

fraud contemplated has been carried out but possession remains with the transferor, 
in a suit by transferee for possession, it is open to the transferor to plead fraud and 
absence of consideration. They further hold that public interest requires that the 
plea of fraud should be allowed to be raised and tried, and if it is upheld the estate 
should be allowed to remain where it rests. In the previous procecdings, especially 
in the second appeal it has been found that the sale deeds are not true and genuine. 
But it was pointed out by learned Counsel for the plaintiff that no issue was framed 
and no finding had been given by the trial Court. But it must be said that the lower 
appellate Court had framed it as a point for consideration and given a finding there- 
on. It is true that if a transaction is sham and nominal, it need not be set aside. 
Even assuming that there was no issue as to whether the sale deeds are sham and 
nominal, stillit can be construed that those suits have raised two pleas, namely, whe- 
ther the sale was sham and nominal and whether the sale was in fraud of creditors. 
In such circumstances; their Lordships of the Supreme Court have held in Abdul 
Shukoor v. Arji Papa Rao?. 


ce 


RERE It cannot be said that the defendants did not raise two distinct 
pleas: (1) that the sale as a sham, a pretended sale without any consideration and 
not intended to pass any title to the nominal purchaser and in the alternative, (2) 
that evenif it were- a real transaction supported by consideration and intended to 
pass title to the plaintiff, still the same was, having regard to the circumstances 

- stated, a fraud upon the creditors and therefore voidable at his instance. Though 
the pleading in the written statement was in this form, the issues struck did not 
raise the two defences as distinct pleas but rolled both of thcm into a single plea 
raising the question whether the plaintiff had title to the suit property and whether 
the claim order was liable to be set aside.” 


~‘ 


Though in the previous proceedings the Court might have considered only whether 
the transaction was fraudulent in character, still, applying the principle noted above, 
‘I am of opinion that the findings rendered in O.S. Nos. 154 and 186 of 1951 which 
ended in S.A. Nos. 375 and 376 of 1955 on the file of this Court is binding on the 
plaintiff, and if it is binding then the present suit would be barred by res judicata. 
But learned Counsel for the first respondent-plaintiff would contend whether the 
findings rendered in O.S. No. 263 of 1958 and O.S. No. 250 of 1959 where they are 
in favour of the plaintiff would not bind the appellant herein. But learned Counsel 
for the appellant would submit that those decrees would not be binding on the appel- 
lant since those proceedings commenced against the settlor after the settlement 
deed was executed in her favour. 


_Learned Counsel for the appellant contended that, in any event, since the plain- 
tiff had come to Court for declaration and possession, he must prove possession. 
within 12 years of suit. But I do not find any discussion about it in the judgment. 
of the Courts below and no issue has been framed and no finding given. In regard 
to the other contention by learned Counsel for tke first respondent-piaintiff that the 
scttlement deed itself was void, since a coparcener cannot gift away property, learned. 
Counsel for the appellant cited a passage from Mulla’s Hindu Law, 13th Edition, 
page 291, to show that with the consent of other coparceners, a coparcener can make. 
a gift of his interest in the coparcehery, property. 


The main question that was considered in the Courtsbelow and bere also related 
to whether the findings arrived at in the previous Proceedings which ended in second 


appeals in this Court were binding on the plaintiff in the present suit. Since I have me 


come to the conclusion that those findings are binding on the plaintiff, on the prin-- 


e 
a E E cg 


1, (1962) 2 M.L.J. (5.C.) ror: (1962) 2 2. (1964) 1 S.C.J. 168: (1964) 1 M.L.J.. 
An.W.R. (S.G.) 101 : (1962) 2 S.C.J. 437 :A.LR. (S.C.) 49.: (1964) 1 An. W.R. (5.C.) 49 : A.I.R.. 
1962 S.C. 370. 1963 S.C. 1150 at 1153. 


Cc 


6 THE MADRAS LAW JOURNAL REPORTS. {1968 


ciple laid down in Ramireddi v. Bichalu}, the present suit of the plaintiff is barred by 
res judicata, The second appeal is accordingly allowed. There will ke no orccr as 
to costs. 


In view of the complicated facts and continuous proceedings between the parties 
and the conflicting findings arrived at in them, leave is granted. 


S.V]. —— Second appeal allowed ; 


Leave granted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. VEERASWAMI AND MR. Justice T. RAMAPRASADA 
Rao. 


S. Kannappa Mudaliar .. Petitioner*® 
J. ù 
The State of Madras (represented by the Commercial Tax 
Officer, Vellore, North Arcot District) .. Respondent. 


Madras Genera! Sales Tax Act (I of 1959), Item 6 (a) of the Second Schecule—‘‘ Oil 
seeds’ —Mazaning of—Caconut, if classifiable under ‘‘ Oil seeds °? —Word of common 
parlance—Meaning to be ascribed. 


- The only question for determination was whether coconuts are classifiable unde: 
oil seeds within the meaning of item 6 (a) of the Second Schedule to the Madras 
General Sales Tax Act, 1959. 


Held: Itis an accepted canon of law that in interpreting words of com» 
mon usage appearing in a taxing statute, the meaning which is popular rather 
than one which is technical has to be adopted. ‘The said test, therefore, to find: 
out the meaning of the word ‘ coconut’ (in a dehusked form) rests on the same as 
being understood in the manner a common man of society would view it. What 
was in contemplation of the Legislature when it enacted item 6 (a) of the Second 
Schedule to the Madras General Sales Tax Act, 1959, was to tax the turnover of 
oil seeds which in common parlance would be taken as oil seeds, but not every 
seed from which by some process or other oil can be extracted and coconut is 
therefore not an oil seed. 


Petition under section 38 of Madras Act I of 1959 (see rule 30) to revise the 
order of the Sales Tax Appellate Tribunal, Madras, dated 21st February, 1964 
and made in T.A. No. 54 of 1963 preferred against the order ofthe Appellate Assistant 
Commissioner (Commercial Tax), Salem, relating to the assessment year 
1960-61 in his Appeal No. 30/62-63, dated 12th July, 1962(MGST. 165/60-61 on the 
file of the Commercial Tax Officer, Vellare, North Arcat). 


C. S. Chandrasekhara Sastry, G. Venkataraman and G. Subramaniam, for Petitioner. 
K. Venkataswami, far Additional Gavernment Pleader, far Respondent. 


The Order of the Court was made by 


Ramaprasada Rao, F:—The only question involved in this Tax Revision Case 
is whether caconuts are classificable under oil seeds within the meaning of item 
6 (a) afthe Second Schedule ta the Madras General Sales Tax Act, 1959. The peti- 
tioner wha was a dealer in dehusked coconuts is disputing the exigibility to tax ona 
turnover of Rs. 1,74,013-90. The assessee wag unsuccessful befare the Revenue. 
The Tribunal, however, considered his caaitcntion that coconuts are not ail seeds, 
but came to the conclusioy that they are and incidentally alsa held that caconuts 
are not vegetables and therefareefiat exempt from tax. What was pressed before 
us is whether the finding of the Tribunal that caconuts are oil seeds is correct and 


? justified. No ather point was seriously pressed or argued. 





e r) - e, ee 
1. LL.R. (1952) Mad. 1005 : (1952) 1 M.L.J. 475: A.LR. 1952 Mad. 837. 
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The ordinary meaning of the word “‘ seed ” is “ that which is sown ’’. Its batani- 
cal expansion, according ta the Chamber’s Twentieth Century Dictianary is, a multi- 
cellular structure by which flawering plants repraduce. It is an accepted canon of 
law that in interpreting words af common usage appearing in a taxing statute, the 
meaning which is popular rather than ane which is technical has ta be adopted. 
The said test, therefore, ta find out the meaning ofthe word ‘cocanut’ (in a dehusked 
farm), rests an the same being understood in the manner a common man of saciety 
would view it. The importation of high, skilled, technical and botanical meaning 
to a ward of comman parlance would be to cause unnecessary violence to the same 
aad particularly so when the word appears in a fiscal enactment. Tax cannot be 
the result of intendment, but the produce of express specification. If twa interpreta- 
tions are possible ta a ward or expression in a taxing statute, the meaning which 
leans to the benefit of the subject has to be adopted. The word now before us for 
interpretation is “‘caconut’, It is not a word which is of a technical or scientific 
character. It is ane which is simple, ordinary and used popularly. The rule to 
interpret such words af popular import has been well stated by Pollack, B., in 
Grenfell v. Inland Revenue Commissioners}, in the following words : 


“ that ifa statute contains language which is capable of being construed in a popu- 
lar sense such statute is not to be construed according to the strict or technical 
meaning of the language containzd in it, but is to be construed in its popular 
sense, meaning, of course, by the words ‘ popular sense `, that sense which people 
conversant with the subject-matter with which the statute is dealing would attri- 
bute to it.” | 


But, l l 
“ifa word in its popular sense and read in an ordinary way is capable of two con- 
structions, it is wise to adopt such a construction as is based on the assumption 
that Paruament merely intended to give so much power as was necessary for carry- 
ing out the objects of the Act and not to give any unnecessary powers. In other 
words, the construction of the words is to be adopted to the fitness of the matter 
of the statute.”? | 


The Supreme Court in Commissioner of Sales Tax v. Jaswani. Singh Charan. Singh? 
while explaining the word ‘ charcoal’ in the Madhya Pradesh General Sales ‘Tax 
Act, 1958, observed as follows : 


‘* A sales tax statute, being one levying a tax on goods, mist, in the absence df 
a technical term or a term of science or art,.be presumed to have used an ordinary 
term, as coal according to the meaning ascribed to itin common parlance. Viewed 
from that angle both a merchant dealing in coal and a consumer wanting to pur- 
chase it would regard coal not in its geological sense but in the sense as ordinarily 
understood and would include “ charcoal’? in the term ‘ coal ’.” 


Thus the “ popular understanding ”’ test prevails aver others whilst appreciat- 
ing the real purport and intent of words used in papular parlance and engaged in a 
taxing statute. This leads us to the question as ta how and in what manner “ oil 
seeds’” are understoad cammonly. Not every seed from which oil can be extracted 
can be captioned as an oilseed. In these days afscientific advancement and indeed 
the atamic age, it is possible ta conceive that oil can be extracted from any seed by 
adopting a technical process. It would not be therefore, proper to conclude legally 
that seeds from which oil could be extracted by such adaption ofa skilled technical 
pracess could be deemed and equated to oil seeds as understood in common parlance. 
Some seeds, by reason of the application of scieaj'fic methods, might produce oil 
and therefore may be terminalogically equated to oil seeds. But the same seeds 
might not have been understood or applied in the popular sense as oil seeds, because 
they are incapable of yielding oil as understood commanly. «Therefore, it is neces- 











. i. (1876) 1 Ex.D. 242, 248. at 4.73. 
2. (1567) 2 S.G.J. 197 : (1967) 19 S.T.C. 468 m 
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sary that care should be taken in interpreting the word for legal purposes, and parti- 
cularly under the subject of taxation and while vivifying that word, the popular 
understanding of it should be rather pressed into service rather than its botanical, 
scientific or technological signification. 


“€ Oil seeds ’’ is described in the Second Schedule to the Madras General Sales 
Tax Act, 1959, as a species of declared goods under Item 6 (a) thereta. It runs as 
follows : 


“€ Oil seeds, other than cardamom and groundnut, that is to say, seeds yielding 
non-volatile oils used for human consumption or in industry or in the manufacture 
of varnishes, soaps and the like or in lubrication and volatile oils used chiefly in 
medicines, perfumes, cosmetics and the like.” 


A similar description of oil seeds appears in Schedule IV of the Andhra Pradesh 
General Sales Tax Act, 1957. Chandra Reddy, G.J., and Jaganmohan Reddy, J., 
interpreting the word “ oil seeds’? in State of Andhra Pradesh v. Kajjam Ramachandraiah* 
observed as follows : 


“ What was in contemplation of the Legislature when it enacted Item 3 of 
Schedule IV of the Andhra Pradesh General Sales Tax Act, 1957, was to tax the 
turnover of oil seeds which in common parlance would be taken as oil seeds, but 
not every seed from which by some process or other oì] can be extracted.” 


The learned Juges held that coriander, ajwan and sompu are used as spices and 
are nat known as oil seeds and consequently they did not fall within the definition 
of oil seeds mentioned in Item 3 of Schedule IV. The High Court of Madhya 
Pradesh is of the view that coconuts are not oil seeds. In Commissioner of Sales tax v. 
Bakhat Rat & Co.*, the learned Chif Justice of Madhya Pradesh High Court, speak- 
ing for the Bench, held : l 


“ Every article or seed which can yield oil is not an oil-seed as contemplated by 
Item Na. 3 of Part II of Schedule I of the C.P. and Berar Sales Tax Act, 1947. 
The test is not whether oil can be extracted from a fruit or seed, but it is whether 
in common parlance ihe article is known as “ oil-seed’? used principally for the 
extraction of oil. Judged by this test,- it cannot be said that coconuts, ground- 
nuts and jira fall within the meaning of the term “ oil seeds’’ as used in Item 
No. 3 of Part II of Schedule I to.the Act.’’ 


‘he Indian Oil Seeds Committee Act, 1946, is an Act to provide for the creation of a 
fund to be expended by a committee specially constituted for the improvement and 
development of the cultivation and marketing of oil seeds and’ of the production, 
manufacture and marketing of oil seeds products. Herein also significantly 
‘ coconuts ’ are excluded from the definition of ‘oil seeds’. Encyclopaedia Britannica, 
“Volume 5, enumerates the uses ta which coconuts are applied. It says : 


“The nuts supply no inconsiderable proportion of the food of the natives, and 
the. milky juice enclosed within them forms a pleasant and refreshing drink...... 
The coconut palm also furnishes very important articles of external commerce, 
-of which the principal is coconut oil. It is obtained by pressure or boiling from 
the kernels, which are first broken up into small pieces and dried in the sun, when 
they are knawn as copra.’ 


Thus an intermediary process of a special nature is required to extract coconut oil. 
There are other uses of a common nature to this seed. Therefore, it cannot be 
equated as an oil seed pure and simple. 


The Mysore and the Keralaefligh Courts are however of the view that cocanuts 
are ail seeds. The Mysore High Court in Kasturi Seshagiri Pai @ Co. v. Deputy Com- 
© missioner of South Kanara’, held that the expression “‘ oil-seeds’? occurring in section 
e 14 (vi) of the Central Sales Tax Act, 1956, includes caconut and capra. They were, 





1. (1961) 12 S.T.O. 795. 3. (1961) 128.T.C. 629 : A.LR. 1962 Mys. 1. 
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` in fact, considering the power of the Revenue under the Madras Coramercial Crops. 
Markets Act, 1933 (as amended later), to impose a levy over and above the pres- 
cribed rate far declared goods under the Central Sales Tax Act. Under similar 
circumstances, the Kerala High Court held that caconuts are oil-seeds. If these 
judgments were to mean that at all times and for all purposes caconut is an oil-seed 
we respectfully differ. 

We are in agreement with the ratio as set out in the decisions reported in State 
of Andhra Pradeshv. Kajjam Ramachandraiah!, and Commissioner of Sales Tax v. Bakhat 
Rat © Co.2. In this view of ours that coconut is not an oil-seed, we are unable 
to sustain the order of the Tribunal which mainly rested its conclusion on that basis. 
As already stated, the finding of the Tribunal that coconuts are nat vegctables was. 
not seriously canvassed before us and, it is not necessary for us to deal with it. In 
view of our conclusion, as above that caconuts are not oil-sceds, the order of the 
Tribunal is set aside in so far ag it relates to the subject under discussion, the matter 
should be remitted back to the Tribunal for fresh disposal of the appeal before it in. 
accordance with law. There will be na order as to costs in this revision case. 


V. M. K. — Remitied to Tribunal. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. S. KAILASAM. 


Abdul Malick .. Petitioner* 
v. 
The Callector af Dharmapuri and others .. Respondents. 


Maaras Cinemas (Regulations) Act (IX of 1955), section 5-A and Rules framed under the 
Aci— Meaning of ‘interest of the general public?’—Same as in section 4.7 of the Motor 
Vehicles Act (IV of 1939)—Interest of the Cinema-going public—Certificate of no- 
objection to site—Grant of—Requirements of the Act and rules to be satisfied—Firsi to 
come to be granted the certificate. 


Board of Revenue—No power to differ from decisions of High Courts—Powers not to be exercised 
on mere conjectures and surmises. 


Precedents—Value of decisions per incuriam. 


There is nothing in the Madras Cinemas (Regulation) Act or in the Rules. 
framed thereunder which casts a duty on the Collector or the Board of Revenue 
to make a selection. among several applicants and that the person who applied 
earlier could be given a no-objection certificate if the requirements of the Act 
are satisfied. Therefore the petitioner’s application being the earlier one and as: 
there was no objection to the site, a no-objection certificate ought to have been 
granted to the petitioner. 


The wisdom of the Legislature in making any law cannot be questioned by 
the authority (Member of the Board of Revenue). Neither can it go into the 
correctness of the decision of the High Court. It is in law bound to administer 
the law as declared and propounded by the High Court. The Member of the 
Board cannot take upon himself the function of interpreting the law and coming 
to a different conclusicn from that arrived at by the High Court. The fact that 
the Member of the Board relied on the two judgments per incuriam (i.e. judgment 
rendered on hearing only one side), which have no forge as precedents, is an error 
apparent on ‘the face of the record. °. 


The conclusion of the Board that the granting of no-objection certificate to e 
the petitioner would be a source of nuisance was not based on any evidence, but 5 


= 
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only on conjectures and pure surmises. The Member has stated that his obser- ° 
vations are to the best of this knowledge and belief. The Member’s knowledge 
and belief is not evidence and cannot be taken into account for coming to a con- 
clusion as to whether a loud-speaker in a given casc is a nuisance or not. He 
also did not take into account the rules relating to the use of loud-speakers by 
the exhibitors of cinemas which provided that e.ternal loud-speakers in any 
cinema as a source of attraction shall be prohibited and that the sound inside 
the theatre shall be kept at the optimum level, t.e., really necessary for comfort- 
able hearing and shall not be loud or noisy. After the framing of this rule if any 
loud-speaker is at a loud tone disturbing others that will be a breach of a condi- 
tion of the licence and it will result in cancellation of the licence. If the Member 
was aware of this rule, he would not have complained that the loud-speakers 
would be really loud, for if it were so, it would result in cancellation of the licence. 


The expression “‘ interests of the public ” in section 5 (a) of the Madras Cinemas 
(Regulation) Act which is in the same terms as section 47 of the Motor Vehicles 
Act, has to be given the same meaning, namely, the interest of the cinema-going 
public. . 

Petition under Article 226 of the Constitution of India, praying that in the cir- 

cumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased ta issue a writ of certiorari calling for the records of the Commissioner of 
Land Revenue and Settlement of Estates, Board of Revenue, Madras, made in 
B.P.Rt. 2343 (L) and to quash the order, dated 20th April; 1967 and made therein 
(K. Dis. 3183/66, datcd 20th November, 1966 on the file of the Callector, Dharma- 
puri). 

K. K. Venugopal, Advocate, for Petitioner. 

T. Selvaraj, for Government Pleader on behalf af Respondents Nos. 1 and 2. 


T. Chengalvarayan for Mrs. T. N. Anantanayaki, Advocate, for Respondent 
No. 3. : 


The Court made the following 


ORDER.— This petition is filed far the issue afa writ af certiorari calling for 
the records af the Commissioner of Land Revenue and Settlement of Estates, 
Board of Revenue, relating to B.P.Rt. 2343 (L) and’ to quash the order dated 
20th April, 1967, made therein ; 


” The Petitioner applied to the Collector of Dharmapuri for the grant of a na- 
abjection certificate to lacate a touring cinema theatre in S. No. 34/1, in Mallapuram 
Village on’ [5th February, 1966. On 16th February, 1966 the third respondent 
applied ta the Callectar of Dharmapuri for the grant of no-objection certificate for 
locating a touring cinema theatre in §. Na. 154 in Bammidi Village. The two sites 
were within the prohibited distance of four furlongs. The application of the peti- 
tioner was published on 9th March, 1966 in the notice board of the Callectar’s 
Office. On 15th April, 1966 an objectian petition was filed by one Michael abject- 
ing ta the grant of a na-objectian certificate ta the petitianer an the ground that a 
Harijan colony was very clase ta the site chosen by the petitianer and that, if a 
permit was given to lacate a touring cinema theatre, it would cause nuisance. 
Another abjection petition was filed by ane Rangan an 24th August, 1966. The 
Collectar made a persanal inspection afthe sites and an 20th Navember, 1966 granted 
a no-abjectian certificate ta the petitioner and ®%jectcd the application of the third 
respondent. 

The third respandent*preferyed appeals to the Board of Revenue, one against 
the other granting a no-objection certificate ta the petitioner ard another against 
the order rejecting his application far the grant of a no-objectian certificate. The 

¿appeals were heard by the Board of Revenue and it allowed the appeals of the third 
respondent and granted a no- abjectian ‘certificate ta him and declined ta grant a 
na-abjcction certificate to the petitioner. The present petitior. is filcd agzirst that 
order by the petitioner. 
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Mr. Venugopal, learned Caunsel for the petitioner submitted that the arder of 
the Board of Revenue is vitiated by, errars apparent on the face of the record. His 
first contention was that the petitioner’s application being earlier in paint af time 
if he could be granted a na-abjectian certificate it should have been given without 
any reference to the later application of the third respandent. Secondly, he sub- 
mitted that the order of the Board of Revenue is vitiated in that the Board miscan- 
ceived its duties and proceeded, ta decide a question af law, which was nat open ta 
it, Thirdly, he submitted that the Board was in error in relying on the observations 
af a Bench of this Court and a single Judge of this Court in dismissing two petitions 
at the admission stage in suppart of its view, in preference to a decision of a single 
Judge of this Court rendered after hearing both sides, it was next submitted that the 
rejection of a na-abjectian certificate ta the petitiancr on the ground that it would 
be a nuisance ta the neighbours because of the naise was not based on evidence but 
-purely an surmises. 


It is admitted that the petitioner applied to the Collectar of Dharmapuri for 
the grant of a no-objection certificate ta locate a touring cinema in S. No. 34/1 in 
Mallapuram Village on 15th February, 1966, while the third respondent applied 
only on 16th February, 1966 for a site which is within the prohibited distarce. It 
has been held by a Bench of this Court in Shanmugham v. Arumugham?, that there is 
nothing in the Act or in the rules framed thereunder which casts a duty on the 
Collector ar the Board of Revenue to make a selectian among several applicants 
and that the persan wha applied earlier could be given a no-objection certificate 
if the requirements of the Act are satisfied. The learned Judges held that, 


“ In such a case it is not unreasonable to reject the application of the respondent 
who applied later, giving him liberty to file another application for a site which 
is not within the prohibited distance.” 


. The learned Judges also took an instance af two applications for the issue of no-objec- 
tion certificates made by two persons on the same date for sites which lie within the 
prohibited distances fram each other and observed that 


“Tn such a case it may be that the Collector will make a selection, or he may 
send for both the applicants and ask them to modify their application in respect 
of situation of the sites.” | 


"This decision has been followed by this Court in A. Govindan v. P. V. Vijayaraju Chetti 
and two others? and T. R. Raju alias Ramaswamy v. P. Ramaswamy and two others. 

The petitioner’s application being the earlier ane and as there was po-objection 
ta the site, a no-objectian certificate ought to have been granted to the petitioner. 


The next contentian af the learned Counsel for the petitioner is that the Board 
‘was in error in arrogating to itselfthe function of determining a question. of law which 
had been decided by the High Court, and thereby the order is vitiatı d by 2r. errar 
apparent on the face of the record. In paragraph 7 of its order the Board has 
stated as follows:— ~ 


“ I must observe with great respect, that there can be no parallel or comparison 
between the Motor Vehicles Act and the Madras Cinemas (Regulation) Act. 
Motor vehicles and stage carriage and transport vel.icles ply on ‘established 


> 33 


roads and on authorised routes only’. 


The Board praceeded to consider the difference, which according to it, existcd 
between the Mator Vehicles Act and the Madras Cinemas (Regulation) Act. Later, 
in paragraph 8 of its arder the Board referred to the definifion of the word ‘ nuisar.ce’ 
in the Madras Public Health Act and expressed its view that 


“a travelling cinema and the type of equipment it used operating in close 


proximity to the human habitations will be a sourge of disturbance to the peace e 








1. IL.R. (1959) Mad. 576: (1960) M.L.J. 2. W.P. No. 3999 of 1965; 
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and sleep of the neighbourhood almost up to midnight or even later, in the 
night.” 


The Board cancluded thus : 


“ As a public authority, I am bound by the interpretation of statutes by the. 
High Court. But I find it difficult to accept the proposition that it is open 
to one public authority in administering a law to act insuch a manner 4s to. 
create unbridled public nuisance to the area in which the travelling cinema is 
located. Administration will be exposed to public ridicule if one authority 
grants a licence for a cinema ant another authority promptly starts on injunc- 
tion proceeding against the cinema on grounds of public nuisance under the 
Madras Public Health Act, 193g. So far as I am aware the provision of the 
Madras Cinema (Regulation) Act, 1965 do not supersede the provisions of the 
Madras Public Health Act, 1939.” 


The abave abservations justify the attack an the arder that the Member of the Board 
entirely miscanceived his duties. The wisdom of the Legislature in making any 
law cannat be questianed by the authority. Neither can it ga inta the correctness. 
ofthe decisian of the High Court. It is in law bound to administer the law as declared. 
and prapaunded by the High Court. The passages extracted above clearly show 
that the Member af the Board toak upon himselfthe function of interpreting the law 
and coming ta a different canclusian fram that arrived at by the High Court. The 
observation that 


“as a public authority I am bound by the interpretation of a statutes by the 
High. Court, but I find it difficult to accept the proposition... .......... = 


is highly improper and objectionable. 


Mr. Chengalvarayan, learned Counsel for the respandent, submitted that 
he cauld nat support the conduct af the Member in arragating to himself the function. 
of deciding a proposition of law which had been laid down by the High Court and. 
stated that the attitude of the Member of the Board isinexcusable and regrettable. 
The learned Government Pleader on behalf of the State submitted that he could not 
support the procedure adopted by the Member of the Board of Revenue. It is 
distressing to note that the tribunal which arragated to itself functions wholly alien. 
to its jurisdiction happens to be a Member of the Board of Revenue. 


e Mr. Chengalvarayan, learned Counsel for the respondent submitted in extenua- 
tion of the error of the Member of the Board of Revenue that the Member was not 
aware that the observations made by the High Court while dismissing petitions at the 
time of admission is not entitled to be follawcd as precedents. This may be so and. 
it would have been understandable ifthe Board merely followed the observation of 
the Bench of the single Judge. 


In support ofits view, the Board relied on the observations of a single Judge of 
this Court in Sangu Ganesan v. M. Asarias and two others!, and of the Bench in Sangu 
Ganesan v. M. Asarias and two others?. W.P. No. 1356 of 1966 was dismissed at the 
admission stage. In dismissing it the learned Judge observed that the test applied 
in that case appeared prima facie to be a valid test in connection with the grant of 
a cinematographic licences, The test referred ta is the test relating to the 
interests of the public. In Sangu Ganesan v. M. Asarias and two others? the Bench dis- 
missed, the above writ petition, making certairsobservations. Both these decisions. 
were rendered at the admission stage and the ather side was rot heard. 


In section 27 at page 155 of Salmond on Jurisprudence (12th Edition) the rule 
is stated thus: ° 


“ If one looks at this question merely with the eye of commen tense, the answer 
to it is clear. One of the chief reasons for the doctrine of precedent is that the 
matter that has once been fully argued and decided should not be allowed to 

rr ga cp aa 
1. W.P. No. 1356 of 1966. ° 2. W.A. No. 228 of 1966. 
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be reopened. Where a judgment is given without the losing party having been 
represented, there is no assurance that all the relevant considerations have been 
brought to the notice of the Court, and consequently the decision ought not to 
be regarded as possessing absolute authority, even if it does not fall within the 
sub-silentio rule.” 


In Rex v. Charles Leslie Normant, the Court af Criminal Appeal was of the view that 
a decision was not entitled to great weight as “the prisoner was not represented, 
and no argument whatever was addressed to the Court by Counsel on his behalf. 
In Nicholas v. Penny?, it is observed that a case which has not been argued on bath 
sides has nothing like the weight of authority of ane which has been fully argued. 
A Full Bench of the Nagpur High Court in Kanglu Baula v. Chief Executive Officer? 
stated the position thus : 


“ No doubt, the petitioner’s Counsel did address an argument before the 
Court, but it must be borne in mind that argument addressed at motion hearing 
is rarely full particularly when the question is intricate or is an unusual one 
ee rer ee rrr gfe It must therefore be said that the decision on 
the point was given by the learned Judges per incuriam. When a decision is given 
by a Court per incuricm, it is not binding on a subsequent Court.” 


‘Whatever may be the value of a judgment rendered withaut hearing arguments 
in full when parties are present, judgment rendered withaut natice or in the absence 
of the cantesting party will nat be entitled ta any weight as a precedent. In cases 
‘when petitians are dismissed at the admission stage, the respondent is not present 
and has no apportunity ta put forth his case. Admittedly, whatever observations 
may “be made they will not bind the respondent and the judgment cannot be a 
precedent, because it is a judgment rendered an hearing only one side. It will 
be a judgment per incuriam. It may be that the Member of the Board was not aware 
of this position of law. But the fact that he has relied on the observations in the 
twa decisions, which have no force as precedents is an error apparent on the face of 
the record. The only decision rendered after hearing both sides which was quoted 
‘before the Board was the ane in Panjatht Sambandam v. A. V. Nataraja Mudaliar and 
two otherst and the Board ought to have followed that decision. 


_ The order of the Board is attacked on the ground that its conclusion that the 
granting of a m objection certificate to the petitioner would be a source of nuisance 
was based purely on surmises. In Paragraph 8 of its order the Board observed As 
follows :— 


e 
“ Apart from this, it is a public fact that the travelling cinemas operating under 
thatched roofing or under tents, or under corrugated sheets, or asbestos cement 
sheets are not sound proof and cannot be sound proof.” 


‘This observation is not based on any evidence and whatever impression the Member 
of the Board might have on the subject, he should not have allowed it to colaur 
the decision in the case. Proceeding the Board observed : 


“ The loud-speakers used in such travelling cinemas are really loud. Any 
attempt made to reduce the volume of sound below the level at which it would 
not be an assault on the ear drums of the people in the neighbourhood 1s just not 
possible because the loud-speaker goes dead long before the level (or tuning 
down to that level) is achieved.” 


‘This again is not based on evidence, but on mere conjegture. The Member pro- 
ceeded to observe : °, 


“To the best of my knowledge and belief, no travelling cinema utilises expen- 
sive loud speakers by which the tone may be modulated to just the level and 
cadence and fidelity of ordinary human speeche This type of loud-speaker is * 








1. L.R. (1924) 2 K.B. 915 at 322. 3. A.I.R. 1955 Nag. 49 at 64. 
2. L.R. (1950) 2 K.B. 466 at 472. 4. W.P. No. 1848 of 1966. 
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expensive and it will also be not possible to insist on, (because of ) their non-avail- 
ability in sufficient numbers.” 


This is not based on any evidence, but only on conjectures and pure ‘surmises.. 
The Member has stated that the observations are to the best of his knowledge and 
belief. The Member’s knowledge and belief is not evidence ard cannot be taken. 
inta accaunt for coming to a conclusion as ta whether a laud-speaker in a given. case 
is a nuisance'or not. The Supreme Court has discouraged the tribunals coming to. 
conclusians on surmises. In Omar Salay Mohd. v. I. T. Commissioner? the Supreme 
Court pointed out thus :— i i 
“The conclusions reached by the Tribunal should not be coloured by any 
irrelevant considerations of matters of prejudice and if there are any circumstances 
which required to be eaplained by the assessee, the assessee should be given an 
‘opportunity of doing so. On no account whatever shculd the Tribunal base its 
findings on suspicions, conjectures or surmises nor should it act on no evidence 
at all or on improper rejection of material and relevant evidence, or partly on 
evidence and partly on suspicions, conjectures or surmises and if it does anything 
of the sort its findings even though on questions of fact will be liable to be set 
aside by this Court.” . B 
This view was again reiterated by the Supreme Court in M/s. L. B. Ambica Ram v. 
I. T. Commissioner®. 

The Board did not take into account the rules relating ta the use of loud-speakers 
by the exhibitors of cinemas. By G.O. No. 1403, dated 21st April, 1965, rules were 
framed which provided that external loud-speakers in any cinema as a source of 
attraction shall be prohibited and that the sound inside ‘the theatre shall be kept at 
the optimum level. że., really necessary for comfortzble hearirg ard shall not be 
loud or noisy. After the framing of this rule if any loud-spcaker is kept at a loud 
tone disturbing others, that will be a breach of a condition of the licence and it 
will result in cancellation of the licence. Ifthe Mcmber was aware of this rule, 
he would not have complained that the loud-speakers would be really loud, for if 
it were so it would result in-cancellation of the licence. i 


On the merits also, the canclusion arrived at by the Board cannot be accepted. 
The two objections that were raised ta the grant ofa no objection certificate by the 
public were that the site was very clase to a church and that the cinema going public 
were likely to molest the people in the Harijan Cheri. Both the objections were not 
accepted by the Collector. The Board af Revenue, apart from referring to the 
order of the Callector dealing with the likely molestation by the cinema going public, 
has not given any finding on this aspect. The entire order is based an the ground 
that the loud-speakers would be really loud and that the neighbours would be distur- 
bed. This conclusion cannot be accepted. 


It is contended, by the learned Counsel for the petitioner that the right to object 
is given to the public under Rule 106 (a) if the objection is preferred within 15 days 
of the not fication, and the ground of objection is non-compliance of the rules framed 
under the Act. It is submitted that the objection put forward by the public was 
after the expiry af 15 days, and not on the ground of non-compliance of the Rules. 
I do not think that this paint need be considered, as any relevant cbjection can be 
taken into consideration by the authority issying the licence, whether it is brought 
to his notice by way of objcction from the public, or otherwise. 


Mr. Chengalvorayarf, learngd Counsel for the respondent submitted that the 
view taken by this Court that if section 5 (a) af the Madras Cinemas (Regulation) 
Act the words ‘ interest of the public generally’ should be canstrued as the interest 
of the cinema-going public requires reconsideration. Learned Counsel brought 
to my natice the decisian of this Court in Padmanabhan v. The State?, where Raja- 








1. ALR. 1959 S.C. 1238 at 1251. 3. LL.R. (1956) Mad. 1272 : (1956) 1 ML.J. 
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gopalan, J., took the view that the interest of the public gererally as used ir. section 
47 (1) of the Motor Vehicles Act was comprehensive enough to cover the interest 
of the public generally besides the interest of the travelling public. The decision of 
a Bench of this Court in Sri Rama Vilas Service v. Road Traffic Board}, was rot brought 
to the notice af the learned Judge. In this decisian a Ber.ch of this Court has held 
that the expression ‘interests of the public’ which is fourd in the Motar Vehiclcs 
Act relates ta the interests of the travellirg public, for whase convenierce ard need 
stage carriages are provided. This decision has been follcwed by the Calcutta 
High Court in Onkarmal v. R. T. Authority?. Agreeing with the view of the Bench of 
the Madras High Court the Calcutta High Court pointed out that 


‘the interest of the public as mentioned in the Act carrot include matters. 
which have nothirg to do with the interests of the public which was going to 
use the motor vehicles in question.” 


A full Bench af the Allahabad High Court in Mott Lal v. Uttar Pradesh Government’, 
followed the decision of the Bench of the Madras High Court in Sri Rama Vilas 
Service v. Road Traffic Board’. The Kerala High Court in V. T. Corporation v. S. T. A. 
Tribunal4, has also taken the same view. Thus the law as laid down by the Bench 
of the Madras High Court in Sri Rama Vilas Service v. Road Traffic Board}, has beer. 
accepted and followed by the various Courts mentioned above. In their view, the 
contention that the words “interests of the public °’ should be cors‘dcred 2s mean- 
ing the public at large ard not the travelling public alone cannot be upheld.. 
Section 5 of the Madras Cinemas (Regulaticn) Act is in the same terms as 
section 47 of the Motor Vehicles Act, and Mr. Changalvarayan has unable to 
convince me that the words the interest of the public generally in section 5 
(a) of the Madras Cinemas (Regulation) Act should be givcn a different meaning 


from the words interests of the public found in, section 47 (1) of the Motor 
Vehicles Act. 


Mr. Chengalvarayan referred to two decisions of American Courts, in Federal 
Communications Commission v. Sanders Brothers Radio Station®, and in National Broad- 
casting Co. v. United States®. The passages relied on by the learned Counsel would 
indicate that the facts ta be taken inta consideration were the interests af the public 
listening ta the broadcasts. The decisions do not help the contcrtions af the learned 
Counsel. I sec no reason for revising my view that the words ‘the intercst of 
the public generally ’ in section 5 (a) af the Madras Cinemas (Regulation) Act would 
refer only to the interests af the cinema-going public. 


In the result, the writ petition is allawed with costs. Counsel’s fee Rs. 100. 
V.M.K. —— — ; Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. PRESENT :—MR. Justice T. RAMAPRASADA Rao. 





The Firm of Mahadeva Rice and Oil Mills by partners ..  Petitioners® 
J. 
Chennimalai Gounder . _ a Respondent. 


Civil Procedure Code (V of 1908), Order 1, rule 10—Impleading a third party to the suit— 
Gouerning principle—Avoidance of multiplicity of suits— The proposed party to have a 
defined, subsisting, direct and oe interest in the litigation—Adding of a yerty 
not a rus? to ventilate the inexpedient and unnecessary grievances of parties. 


.@ 

The plaintiff (respondent herein) filed a sui, against the co-owners of the 

mills for the partition of his share which he had purchased from one 

P. The co-owners (the petitioners herein) contended by saying that the œ, 
e 

(1948) 1 M.L.J.85 : A.1.R. 1948 Mad. 400. 4. ATR. 1961 Ker. 77. 


A.I.R. 1956 Cal. 490. 5. 84 L.Ed. 860. 
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* C.R.P. Nos. 1342 and 1343 of 1965. ` ° 16th December, 1966. 
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mill is a partnership property and that a suit for partition is not maintain- 
able, during the continuance of the partnership. While the suit was pending, 
the petitioners filed a suit against the respondent praying for an injunction restrain- 
ing the respondent from trespassing into the rice mill premises and inter- 
fering with the business of the petitioners. The respondent took out an appli- 
cation in each of the suits for impleading the vendor as a party to both the suits. 
This was resisted by the petitioners. The vendor was impleaded as a proper 
party under Order 1, rule 10, Civil Procedure Code. Hence.the revision petitions. 


Held : Under Order 1, rule 10, Civil Procedure Code, (1) if, for the adjudi- 
cation of the ‘ real controversy’ between the parties on record, the presence 
of a third party is necessary, then he can be implJeaded; (2) it is imperative to 
note that by such impleading of the proposed party, all controversies arising in 
the suit and ali issues arising thereunder may be finally determined and set at 
‘rest, thereby avoiding multiplicity of suits over a subject-matter which could stiil 
have been decided in the pending suit itself; (3) The proposed party has a defined 

- subsisting, direct and substantive interest in the Jitigation which interest is either 
lega] or equitable and which right is cognisable in Jaw; (4) Meticulous care © 
should be taken to avoid the adding ofa party ifit is intended merely as a ruse to 
ventilate certain other grievances or one or the othe: of the parties on record which 
is neither necessary nor expedient to be considered by the Court in the pending 
litigation; and (5) It should always be remembered that considerable prejudice 
‘would be caused to the opposite party when irrelevant matters are allowed to 
be considered by Courts by addirg a new party whose interest has no nexus to 
the subject-matter of the suit. 


On the basis of these principles it has to be held that the proposed party namely 
the vendor cannot be added as a regular party to the suit. 


_ Petition under section 115 of Act V of 1908 praying the High Court to revise 
‘the order of the Sub-Court, Erode dated 17th July, 1965 in I.A. Nos. 269 and 
975 af 1964 in O.S. No. 164 of 1963, etc. 


T. R. Ramachandran, for Petitioner. 
K. Sarvabhauman, for Respondent. 
e The Court made the following 


Orper.—The petitioners in both the Civil Revision Petitions are the same. 
‘The petitiorfers were the co-owners of a rice mill known as Mahadeva Rice and Oil 
Mills, along with one Palaniappa. ‘The said Palaniappa sold his moiety of his share 
to the respondent. The respondent alleged that he is a co-sharer in the said mills 
and on that basis filed O.S. No. 164 of 1963 on the file of the Court of the Subordinate 
Judge, Erode, for a partition of the mills and for separate possession of his share. 
The petitioners filed their written statement contending inter alia that the mill is a 
‘partnership property and that a suit for partition is not maintainable, during the 
continuance of the partnership. Whilst this suit was pending, the petitioners filed a 
suit O.S. No. 520 of 1963 in the District Munsif Court, Erode, against the respondent 
and prayed for an injunction restraining the respondent from trespassing into the 
‘rice mill premises and interfering with the business of the petitioners. The suit 
-was transferred, to the Subordinate Judge’s Cougt, Erode, and now bears O.S. No.151 
of 1964. After the pleadings in both suit» were complete, the respondent took aut 
an application in each of the suits pending in the Sub-Court, Erode, for impleading 
‘his vendor Palaniappa Chettiar əsa party to both the suits. His contention was that 
his vendor was both a necessary and a proper party to the suit having regard to 
. e” the allegations in the pleadings. This was resisted by the petitioners. The lower 
eCourt allowed the application and ordered that Palaniappa Chettiar has to be 
impleaded though not as a necessary party, butas a proper party under Order 1, 
rule 10, Civil Procedure Code. The two Civil Revision Petitions are directed 
against each of such orders in the two suits. 


Í} PIM MAHADEVA rice & OIL MILLS v. CHENNIMALAT (Ramaprasada Rao, J). 14 


A proper party is one without whose presence the question in the suit cannot be 
completely and effectually adjudicated upon. If he is neither a necessary party 
nor a proper party, the Court has na jurisdiction to add him asa party. Now that 
the lower Court has held that the vendor of the plaintiff is not a necessary party, 
it is for consideration whether he is a proper party. If he is nat, the lower Court 
erred in exercising jurisdiction which it has none by impleading the vendor, and its 
order would be therefore subject to my revisional jurisdiction, 


`- ‘It is an essential pre-requisite for one to be made a party that he should havea 
subsisting interest in the subject-matter of the suit. Ramamurthi, J., had occasion to 
consider exhaustively the implications of Order 1, rule 10, Civil Pracedure Code, 
in Krishnamachari v. Dhanalakshmi Ammal}. The learned Judge observed that 
the interest that is necessary to make . a person a party is legal interest 
including equitable interest, that is, an interest which law would recognise 
and upheld. Thus, the sine qua non for any person being impleaded to an already 
pending lis is that he or she should have a direct or tangible intercst in the subject- 
matter, A mere convenience or bencfit which might possibly result to a party 
applicant by adding another party to the pending suit is not the test to be applied. 
Avoidance of multiplicity of legal proceedings is no doubt a salient rule. Such 
avoidance must be in relation to the lis in question and cannot embrace all possible 
conceivable litigation that the parties may indulge in later which are totally uncon 
nected with-the main issues in the suit. An other infallible test is that a new party 
can be added in order ta decide all questions arising in the suit or involved in the suit. 
If therefore such questions can be decided without the proposed party, the judicial 
discretion vested in Court to implead parties under Order 1, rule 10 (2), Civil Pro- 
cedure Code, aught not to be exercised, ; if so exercised, it would amount to a patent 
exercise of jurisdiction: when it is not there. In Razia Begum v. Anwar Begum?, their 
Lordships of the Supreme: Court held that the interest which the proposcd party 
shall have in the suit to enable him to be impleaded therein, should be a direct interest 
and not a commercial interést. : What is sought to be done in this case is that the 
plaintiff who has instituted a suit for partition of the suit property which is alleged 
to be in the joint possession of the respondent and the petitioners, applied for implead- 
ing his vendor.who was originally the co-sharer in the property along with the peti- 
tioners. It cannot be said that without the presence of the vendor of the plaintiff 
the issues arising in the suit all questions involved therein cannot be dec'ded satis- 
factorily. No question of avoidance of multiplicity of suit arises. The verdor hfs 
neither a direct nor commercial interest in the lis, It is significant ta note that the 
petitioners are not disputing the sale or the share of the plaintiff in the suit property 
consequent upon such a sale, Indeed, no relief is asked for against the proposed 
party. 

In such circumstance, the main question that arises for determination is whether 
the vendor of the respondent who has been directed to be added as a proper party 
by the lower Court can be considered to have been so added legally. In Inre, 
Ibrahim Haji?, Ramaswami, J., held as follows : 


_ “Order 1, rule 19 (2), Civil Procedure Code, confers wide discretion to the 
Court to meet every case of defect of parties: but is subject to two limitations, viz., 
(1) that the Court has no power to join a person as a party if he could not have 
been originally impleaded under Qrder 1, rule 1 or rule 3, Civil Procedure Code, 
and (2) that the presence of the persen added must be necessary to effectually 
and completely adjudicate upon and settle all points inyolved in the suit if persons 
who are sought to be impleaded have no subsisting right over the properties and 
and they are sought to be impleaded only, for the purpose of getting their evidence, 
and it would not be proper to make them parties to the suit and that the petitioner’s 
eee 
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apprehension that they would be driven to the necessity of filing a separate 
suit against these persons is not a sufficient justification to compel the plaintiff 
to implead them as parties to the suit.” 


No. doubt,-the above case was a case in which the defendant wanted to implead 
a third party as an additional party ta the suit. But the principles will equally 
apply even in the case where the plaintiffs ask for impleading a third party as an 
additional party defendant. One other ground that is urged before me 1s that such 
impleading of the proposed party is necessary to avaid multiplicity of suits. The 
essence of the test of multiplicity of suits lies in the appreciation of facts and circum- 
stances of each particular case. O.S. No. 164 of 1963 is a suit instituted by the res- , 
pondent for a partition of the oil mills as on the foot of a purchase of an undivided 
a moiety in such millsby him from his predecessar-in-interest who is proposed to be 
added as a party. O.S. No. 520 of 1963 originally instituted in the Court of the 
District Munsif of Erode is a suit filed by the petitioners for an injunction against the 
respondent restraining him from interiering with their business. In this state af 
affairs, it is not easy to camprehend as to what possible suit in the future as between 
the parties to the two suits can be avoided by impleading the predecessors-in-interest 
of the respondent herein as party to the suit. It may be that there may be contro- 
versies and there may be rights and liabilities inter se between the respondent and 
his vendor. But the adjudication of such disputes or a reference to itin the present 
suits would be alien to the scope of the suits. As pointed out by Mukherji, J.,in Nrisinga 
Prasad v. Steel Product Lid.1, it is only for the purpose of the adjudication of the ‘“‘ real 
cantroversy °’ between the parties that a Court might exercise its judicial discretion 
and add a third party to the suit, so that in consequence thereof multiplicity of suits 
can be avoided. Mukherji, J., in the above suit was considering the question of 
amendment of pleadings. He held that the governing consideration in an applica- 
tion to amend the pleadings should be confined ta the determination of the “‘ real 
controversy’ between the parties. If that test is not satisfied then the amendment 
should not be allowed even on the ground that there can be no real prejudice by 
the amendment and that the costs awarded against the amending party will act as 
the panacea for any possible inconvenience occasioned by the amendment. There 
is always legal prejudice where irrelevant matters are allowed to be introduced 
by amendment. The learned Judge adds that “ the real controversy °’ test is the 
basic test which governs the Court’s unchartered powers of amendment of pleadings. 
This had been put as the cardinal test as well. ‘This test which has been applied for 
amendment of pleadings, does also to a certain extent apply to in the case ot adding 
of parties asewell. ` No amount of assertion on the part of the parties to a lis ta the 
effect that it would avoid multiplicity of suits that it would be convenient for pur- 
poses of trial, that it would not cause prejudice to any party, would be of any avail. 
If the cardinal test, namely, for a final adjudication of the “real controversy ”’ 
such addition is necessary, is not satisfied, then it cannot be said with any reasonable 
certainty that the proposed part is a proper party. I am of the apinion that the 
following testmay be formulated usefully asa guidance in the case of adding of 
parties. Under Order 1, rule 10, Civil Procedure Cade, (1) If, for the adjudication 
of the ‘‘ real contraversy’’ between the parties on record, the presence of a third 
party is necessary, then he can be impleaded ; (2) It is imperative to note that by 
such impleading of the propased party, all controversies arising in the suit and all 
- issues arising thereunder may be finally determined and set at rest, thereby avoiding 
multiplicity of suits aver a subject-matter which could still have been decided in the 
pending suititself; (3) The proposed party has a defined subsisting, direct and sub- 
stantive interest in the litigation, which interest is eitherlegal or equitable and which 
right is cagnisable inlaw, (4) Meticulous care should be taken ta avoid the adding 
g2 ofa party ifit is intended merely as a ruse to ventilate certain ather grievances of one 
e Or the other of the parties an recard which is neither necessary nor expedient. to be 
considered by the Court in the pending litigation ; and (5) It should always be 
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remembered that considerable prejudice would be caused to the oppasite party 
when irrelevant matters are allowed to be considered by Courts by adding a new 
party whose interest has no nexus to the subject-matter of the suit. 


In the light such judicial precedents and the principles laid down above I do 
not see any justification for the proposed party herein being added as a regular party. 
I do not agree with the observations af the Subordinate Judge that the proposed 
party is a proper party. I have already given my reasons. If the proposed party 
is not a proper party, the Court has no jurisdiction to add him as a party to the suit. 
Therefore, there is an error apparent in the judgment af the lower Court. I there- 
fore set aside the order of the Subordinate Judge who directed that the party 
proposed by the respondent be added as a regular party to the suit. The revisian 
petition is allowed, but in the peculiar circumstances of this case, there will be no 
order as to costs. 


V.M.K. a Revision Petition allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. , 
Syed Mustafa Peeran Sahib and another -. Petitioners” 


v. 
The State Wakf Board represented by its Secretary, 3, Santhome , 
High Road; Mylapore, Madras-4. .. Respondent, 


The Muslim Wakf Act (Central Act XXIX of 1954), sections 3 (f) and 6— 
Property declared and registered an wakf property—Agerieved party not availing remedy 
provided under section 6-—Effect of—Resort to remedy under Article 226 cannot be per- 
mitted—Meaning of word * Kairatht.? 


Where the statute itself provides for the appropriate remedy for relief by resort 
to the ordinary Courts of the land, within a specified period of limitation pres- 
cribed for that purpose and also provides that in the event of failure to resort to 
these steps, the decision of the Wakf Board shall be final, (section 6), the petitioners 
having failed to avail themselves of the remedies under the Act within the time 
allowed under the statute, cannot be permitted to agitate the same issue over p 
again in writ proceedings. 


It was further held that, the definition of Muthavalli in section 3 @f) of the 


‘Act will include a person who for the time being manages or administers wakf ° 


property as such. The petitioners who are admittedly managing the wakf 
property and performing the service of feeding poor fakirs, cannot challenge 
the demand for contribution made against them, on the ground that they have 
not admitted the wakf nature of the properties, 


The word “‘ Kairathi ” can also include lands ‘given as charitable endowments 
to or by Mohammadans. 


W.P.No. 833 of 1964 :—Petition under Article 226 of the Constitution of India, 
praying that in the circumstances stated therein and in the affidavit filed therewith 
the High Court will be pleased to issue a writ of mandamus directing the State Wakf 
Board, Madras to forbear from in any way interfering with the petitioner’s Possession 
and enjoyment of the property (viz.,) 7.97 Acres of Punja lands bearing S. No. 135 
and portions of S. Nos. 134, 113, 159, 160, 166, 174, and 195 in Patta No, 247 in 
Naduhalli Village, Dharmapuri Taluk, Salem District more particularly mentioned 
in the Registers as ‘‘ Kairathi Personal Inam ” as full owner. 


W. P. No. 1048 of 1965 :—Petition praying that in the circumstances stated 
therein and the affidavit filed therewith the High Couft will be pleased to issue a 
writ of mandamus directing the State Wakf Board, -Madras-4, to forbear from taking 


* W.P. Nos. 833 of 1964 and 1048 of 1965. 6th January, 1967, 
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any action under the Muslim Wekf Act (Central Act XXIX of 1954) in respect of 

the properties of. the petitioner herein mentioned below :— | 7 
Description of the properties. - i 


Naija and Punja lands in Patta No. 247 in Naduhalli Village Dharmhapur 
Taluk, Salem District. 


r 





S. Now Particulars 4 lands. - Extent. Theerva. Ty 
Rs. P. i 

108 Punja Ie OQ 
IIO ma I-34 1-84 
III} ‘5 2-88 ` 3-95 — 
112. es 2-25 3-8 ae 
113 99 4-33 5-93 (Portion) 
114. >» 7n 2-22 Ot g 
II$ 34 1-38 .. 1-89 ` 
116 T 2-58 ` 3-53 | 
IIJ ,. > . 3-59 7-18 
118-1 o- 2-17 - + 4-34 es 
132 n 23 ' 2-31 4-62 | 
133 i 29 . . 3°92 . 7-84 PETAEN R 
134 eas, 3 2-8. - 2-85 (Portion) 
135 A ` 1-83 s 2-51 . 

136 - 3o . 2-00 ` 3-97 bit 
137 s$ 1-80 ~ 24] ~ 

. II i cs 3-407 4-66- ` : 
152 ; » 3-94 5-40 

153... ee + J-IO 0 I-5I ` - 
I54 -39 3-40 7 l 4-66 
155 a > 3°95 5-41 
156 a T E -3715 6-30 
157 e 2 . 3-30 6-60 . 
158 > a o oa 4-49 ° 898 ` 

-159 = Q-2 4-4. (Portion) ` 
160 29 2-24 1-95 | 

se 16l A a are! . 1-39.. 

' 165 | Nanja > . 1-82 500 
166 j 2-50 . . 6-88 (Portion) 
167 l Punja 1-75 3-50 
168 a 2-18 4-36 
169 a 2-90 ... 5-80. 

_ 170 55 2-2 4-4. 

$ I71 ry 3-13 4-29 
172 Wo p A 2-86 0 572, Ae 
173 - a o 6-80 
7A pu a . 3-45 . 6-90 (Portion) 
175 me i 2-90 _ 580° (Portion) 
i es fe ti 


_ O_O ’ 
T. R. Srinivasan, Advocate, for Petitioner (In, both the petitions). 
. - M. A. Satha Sayeed, Advocate for Respondent (In both the petitions): 
The Court made. ‘the following X 


: ORDER:—In these two pstitians the prayer is Jor tei issue of a ‘Writ ‘of mandamus 
dor Article 226 of the Constitution restraining the respondent, Secretary of the 
State Wakf Board, Madras to. forbear from taking any action under the Muslim 
Wakf Act (XXIX of 1954), in regard to the levy of contribution under the aforesaid 

Act for the properties mentioned in the schedule to the petitions, 
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The petitioners contend that in Naduhalli Village, Dharmapuri Taluk, Salem 
District there is a certain extent of land which has been entercd in the village accounts 
as Kairathi Personal Inam. This property had been enjoyed by the pstitioners 
and their predecessors-in-title for over hundred years as thcir personal property. 
The properties are nat attached to any mosque or religious or charitable Muslim 
institution ; nor was there at any time a ded cation in respect of them permanently 
or otherwise by any person. Nevertheless, the respondent Secretary of the Wakf 
Board, called upon the petitioners ta render accounts on the footing that the pro- 
perties are wakf properties and had been so registered under the Wekf Act and contri- 
butions are liable to be paid in respect of them to the Wakf Board. The pctitioner 
in Writ Petition No. 833 of 1964 alleged that he was not aware of any cnquiry by the 
Board before they declared the properties to be wakf properties. On the other hand 
the petitioner in Writ Petition No. 1048 of 1965 stated that he had made certain 
representations in writing to the respondent Board pointing out that the praperties 
were not wakf properties and that he was not the Muthavalli of any such wakf. 
Both the petitioners urged that the properties have never been in the nature of wakf 
and that the respondent Board, acted entirely without jurisdiction in proceeding 
to demand contribution under the Wakf Act from the petitioners. 


In the counter-affidavit filed by the respondent, Secretary of the Wakf Board, 
it is alleged that there was a detailed enquiry as prescribed in section 4 of the Wakf 
Act conducted by the Assistant Commissioner of Wakfs, Salem. During that enquiry 
the petitioner in Writ Petition Na. 1048 of 1965 represented that the land was granted 
by Nawab Tippu Sultan and that it was to be used far feeding Fakirs at the time of 
Meela-de-Nabi and Giarween Urs, that he and the other bencficiaries were doing 
so every year spending abouc Rs. 400 for the purpose ; that they had divided the 
lands into 17 parts and were enjoying the same and that the annual incame ordinarily 
fram the lands would be Rs. 5,000. On the basis of the Assistant Commissioner’s 
report the lands were included in the list of wakfs and the list was published in the 
Furt St. George on 29th April, 1959. It is allegcd‘in the counter-affidavit that if 
. the petitioners were aggrieved by such a declaration in the notification, they should 
have agitated the matter by filling a suit within the time prescribed in section 6 of 
the Central Wakf Act, and having failed to do. so, it is nat open ta them in these 
writ proceedings to contend that the praperties dre ñot wak’ properties and that they 
were not liable to meet the demand for contfibution. . 


o 
Learned Counsel Sri T. R. Srinivasan appearing for the petitioners urged 29 a 
question of fact that the available data in the case will serve to establish tleat the pro- 
perties are not wakf properties at all, as defined in section 3 (1) of the Act. Accord- 
ing to the definiticn in section 3 (1) wakf means the permanent dcdication by a 
person professing Islam of any movable or immovable property for ary purpose re- 
cognised by the Muslim law as pious, religious or charitable ard includes a wakf 
by user. Learned Counsel refers to the entrics in the inam settlement register for 
the lands in these cases wherein it is recorded that no one was able to give the parti- 
culars of the name of the grantor or the purpase for which the inam was granted. 
But, however, the Inam Commissioner was prepared to confirm the inam as Kairathi. 
The word ‘ Kairathi’ according to the Wilsor’s Glossary, car have any one of the 
fallowing meanings : Alms, charity, lands given as charitable cr.dowm nts the term 
is more especially applicable to grants or alms given by or ta Mahamcdars. 
Kairathi Zamin means the lands givin ig charity. 


It is clear that the word ‘ Kairathi’ used by the Inah Commissioner can also 
include lands given as charitable e1.dowmrnts to’or by Mohammrdars. The 
concerned file of the Wakf Board dealing with the enquiry urder scct’an 4 of the 
Wakf Act, was produced before me by the learned Advocate for the Wek! Board, at 
the time of the hearing of the writ petitions. That file shows that in 1955 bath the 
village karnam as well 2s Syed Schib Peeran the petitioner in Writ Petition No. 
1048 of 1965, gave statements, which clearly show (1) that according to the tradi- 
tion, the lands were granted by Tippu Sultan to'a number of Mohammedan families, 
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but no documents were available with them, (2) that the lands were enjayed without 
any alienations by the aforesaid Mohammedan families for several years, (3) that 
one of the conditions under which they held the lands was the feeding of Fakirs 
or Muslim Bairagis during certain Muslim festivals, (4) that the amount they spent on 
` this feeding was about Rs. 400 as against the estimated income of about Rs. 5,000. 
These particulars elicited at the time of the enquiry will certainly be consistent with 
the properties being wakf properties. No doubt the persons in enjoyment were not 
able to produce the deed of dedication but they knew of a clear tradition that the 
grantor was Tippu Sultan that the properties never left the hands of the grantees 
~ and then descendants at any time, and that ane of the objects which they had consis- 
tently followed was the feeding of a certain number of Muslim Bairagis during the 
time of certain Muslims festivals. That they were prepared ta spend only a small 
proportion of the total income will not have any significance in the absence of the 
express terms of the grant, because by a process of negligence they might have spent 
less on feeding Bairagis with the passage of time then what they were expected to 
sperd originally. So, no argument can be pressed, ta infer the nature of the grant 
from the fact that at the present moment the enjoyers zre spending only a small 
proportion out of the total income for the performar.ce of a charity for which the 
pranerties might have been originally granted. Therefore, one canrot hold on 
prima facie grounds in the face of the data made available, at the enquiry by the 
Wakf Board, that the properties on these cases, are so totally unconnected with 
an endorsement in the nature of a wakf, that the Wakf Board acted entirely without 
jurisdiction in the proceeding to treat them as wakf properties, and including them 
in the list of wakfs published in the Gazette under the provisions of the Act. 


The further argument stressed by the learned: Gaunsel for the. petitioner is this. 
He refers to section 6 (1) of the Act, which gives aright to a party, where a dispute 
arises, whether a particular property is a wakf property or not to file a suit in a civil 
Court of competent jurisdictian. The section also states that decisian of the civil 
Court in such a matter shall be final. The proviso to this section gives one year time 
limit for filing such ‘a suit from the date of the publication of the list af wakfs under 
section 5 (2). Section 6 (4) says that the list of wakis published under sub-section 
(2) of section 5 shall, unless it is modificd in pursuance of a decision of the civil 
Court under sub-section (1) be final and conclusive. When the respondent relied 
upon these provisions of the Wakfs Act for negativing the right of the petitioners to 
obtain relief in the present writ proceedings, the learned Counsel for the petitioner 
urged that this being a case of there being no wakf at all, the remedy under Article 
226 ofthe Constitution will be available to the petitioners. But as mentioned above 
on the data made available in the case it cannot be held canclusively that there. 
is no prima facie or arguable case, about the wakf nature of the properties. On the 
other hand, there is considerable evidence includirg the statement of the petitioner 
in Writ Petitian No. 1048 of 1965 as well as the village karram which would support: 
the view that the properties are wakf properties, ard that out af the income from 
those properties only 2 smal] amount of Rs. 400 was spent on feeding of Fakirs at the 

_ time of certain Muslim festivals. 


The decision cited by the petitioner ain Yar Fung v. Director of Endowments, 
lays stress on the trust character of a wakf. But as mentioned already, it cannot 
be held on the data made available in this case that such a test must totally fail in 
this case. Learned Counsel for the respondent refers to a series of decision of this 
Court which have held that where an agerfeved party fails to resort to the provisions 
of section 6 of the Wakf Act for settling a dispute about the wakf character of the 
property, by filing a civil suit, hewillbe precluded from agitating the same question 

e (Over again in writ proceedings. It is sufficient to refer to a recent decision 
of Venkatadri, J. In Writ Petition No. 1402 of 1963 and a decision of a Bench of 

° this Court (to which I was a party) in Writ Appeal No. 144 of 1966. 
a e e e e EEEE E S 





1. (1963) 1 S.C.R. 469 : (1964) 1 S.C.J.285:  (S.C.) 84: A.LR. 1963 S.C. 985. 
(1964) 1 M.LJ. (S.C.) 84: (1964) 1 An. WAR. 
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Two other authorities referred to by the learned Counsel for the petitioners, 
Pyx Granite Company Limited v. Ministry of Housing and Local Government’, and Nundo Lal 
Bose v. The Corporation for the Town of Calcutta", have no application to the circum- 
stances of this case. ‘Thus in, Pyx Granite Company Limited v. Ministry of Housing and 
Local Government), under the Town and Country Planning Act of 1947 in England 
there was a provision enabling a person who wants ta carry out certain operations on 
the land to apply to the local planning authority to determine the question. There 
was a provision also for attaching finality to the decision of a minister in appeal, 
against the decision of the local planning authority. It was held that these provi- 
sions would not whittle down the subjects’ rights to have recourse to the ordinary 
Court. But in the present case in section 6, the statute specifically gives the remedy 
to the aggrieved party to contest the decision of the Wakf Board in the-civil Court, 
and also provides that ir. the absence of such a decision the list of wakfs published 
under the Act will become final, This is a case, therefore, where the statute itself 
prevides for the appropriate remedy for relief by resort to the ordinary Courts of the 
land, within a specific period, of limitation prescribed for that purpose, and also pro- 
vides that in the event cf failure to resort to these steps, the decisian cf the Wakf 
Board shall be final, I am of the opinion therefore that the respordert’s contention 
that the petitioners having failed to avail themselves of the remedies urder the Act 
within the time allowed under the statute, cannot be permitted to agitate the same 
issue Over again in writ praceedings has to be accepted. 


There was a final argument of the learned Counsel for the petitioners, that 
since the petitioners do not satisfy the definition of Muthavalli urder the Act 
they cannot be compelled to pay contribution. But this averlooks the fect that the 
definition af Muthavalli in section 3 (f) of the Act, will include a person. whe for 
the time beirg manages or administers wakf property 2s such. The petitioners 
are admittedly managing the wakf praperties and performing the service of feeding 
poor fakirs. That they have not admitted the wakf nature of the properties will 
be a different question, which may lead to other steps ta be taken under the Act. 
But that will not be a ground under which they can challenge the demard for 
contribution now made aghinst them, The writ petitions are dismissed with costs. 


G 


Advocate’s fee Rs. 150-ane set. 
S. V.J. eee Petitions dismissed. ; 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) f 


` PRESENT :—MR. Justice P. S. Karasam. ' 
M. Chinnappan . i .» Petitioner” 
v. 
The Management of Kaleeswarar Mills Ltd., Coimbatore ard 
another .. Respondents. 


Industrial Disputes Act (XI V of 1947), sections 2 (kkk), 2 (1) and 25 (fff)—Right of 
management to close down an undertaking—Eixtent of-—Closure, what is—Distinguished 
Srom lay-off and lock-out. P - 


The right of the management to close the business subject to the payment of 
compensation to the -workers cannot be -questionad. A person cannot be 
compelled to carry on the business. The management has got a right to close 

~ down an undertaking permanently or even temporarily for an indefinite period. 


The term ‘lay-off’ has been defined in section 2 (kkk) of the Industrial Disputes 


. . . age © ad 
Act as meaning the failure, refusal or inability tf an employer on account of 





“1, LR. (1960) A.C. 260. 2. (1885) LLR. 11 Cal. 275. 
~ * W.P. No, 933 of 1966. 12th January, 1967. 
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shortage of coal, power or raw materials or the accumulation of stocks or the 
break-down of machinery, or for any other reason to give employment to a 
workman whose name is borne on the muster rolls of his industrial establishment 
and who has not beenretrenched. The words ‘for any other reason’ have to 
be construed ejusdem generis with the reasons mentioned specifically in the section. 
That is, it should be construed to mean a reason which is allied or analogous 
to reasons already specifted in the definition. 


The term ‘ lock-out’ is defined in section 2 (1) as meaning the closing of a 
place of employment or the suspension of work, or the refusal by an employer 
to continue to employ any number of persons employed by him. The word 
‘closure’ has not been* defined under the Act. The distinction between 
‘closure ’ and ‘ lay-off’ is clearly discernible. While lay-off is the failure, refusal, 
or inability of an empioyer due to reasons beyond his control to give employment 
to a workman whose name is borne on the muster rolls, closure is closing of the 
business permanently or temporarily for an indefinite period. Closure is different 
from lock-out. While in the case of closure the employer does not merely close ` 
down the place of business but the business itself indicating a final and irrevocable 
termination of the business itself, lock-out is the closure of the place of business 
and not the closure of the business itself for the purpose of compelling the employees 
to accept the proposals of the employer. The question, whether a particular 
case would be closure or lay-off would depend on the facts of the case. 


The giving of a notice or the payment of compensation is not a condition 
precedent for closing of the business. Under section 25 (fff) of the Industrial 
Disputes Act the workmen are entitled to notice.and compensation when the 

_ undertaking is closed as if the workmen had beer retrenched. But the effective- 
ness of the closure does not depend upon the payment of compensation and 
service of notice or payment of wages in lieu of notice. Whether notice was 
given and compensation was paid or not would not make: the closure anythe- 
less effective. 


In the instant case there was a closure and not a lay-off. 


Petition under Article 226 of the Constitution af India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records in G.P. No. 8 of 
£965 on the file of the Second Respondent. herein and quash that portion of the 
order of the Labour Court, Coimbatore, datcd 17th December, 1965, holding that 
the inability of the First Respondent to give work to the petitioner and the other 
workers from 13th August, 1958 to 31st October, 1959, would not amount to lay-off, 


S. Ramaswami and R. Ganesan, for Petitioner. 


V. Thyagarajan, M. R. Narayanaswam and D. Meenakshisundaram, for 
Respondents. 


The Court made the following 


ORDER.—This petition is filed for quashing the order of the Presiding Officer, 
Labour Court, Coimbatare dated 17th December, 1965, halding that the inability 
of the Management of Kalceswarar Mills Limited, Coimbatore to give work to the 
petitioner and the ather warkers from 13th August, 1958 to 31st October, 1959 would 
not amount to lay-off. : 


The Kaleeswarar Mills, Coimbatore was closcd on 8th December, 1958, and 
was reopencd on 12th November, 1959. It is the contention of the petitioner that 
there was no closure but only a lay-off during the period in question. The 
Kaleeswarar Mills, Ca’mbatore was running at a loss. The balance-sheet, M-5, 


° for the year ending with 3lst December, 1957, showed a loss of Rs. 6,43,765, and the 


balance-sheet M-6, for the year ending 3lst December, 1958, showed a loss of 
Rs, 15,21,768. The total loss for the years 1957 and 1958 amounted to Rs. 92.75,743. - 
The auditor, who went into the affairs of the Mills submittcd a report, M-32, on 
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19th May, 1958. Inthe reports the auditor pointed. out that the proposal to wark 
the factory adopting the lay-off was not advisable, as there would be an additional 
loss of Rå. 3,47,356. The report pointed out that any decision ta keep on the muster 
all the workmen found therein would only ir.crease the burden of compensation of 
gratuity payable to them if and when thcir scrv'ces were terminated, It was 
suggested that the only course open ta the authorities of the company was the 
immediate closure of the factory for saving their lasses. The management consi- 
dered the auditor's report on 30th July, 1958 and resolved taking into considrrat‘on 
the nine reasons set out in the resolution to have the factory closed for the present 
on and from 1st August, 1958. It also further resolved that the Board of Dircctors 
would revicw the situation from time to time and if thought fit would reopen the 
factory as and when the situation imprav.d. It was further resolved ta intimate 
the Council of Administrators appo'nted by the High Court in O.P. No. 113 of 
1957 about the closure so as to enable them to take steps if thought fit to avert the 
impending closure or reopen the undertak’ng as early as practicable. In pursuance 
af this resolution a notice, M-4, was put’on the ratice board of the Kalccswarar 
Milis on the same date. It declared that the Directors had resolved to close dawn 
the factory ‘ for the present’ and accordingly the factory would remain closcd from 
13th August, 1959 and that the Directors would review tha situatian from time to 
time and, if thought fit reopen the factory if and when the situation improved. ‘The 
workers of the Mills protested against the clasure of the Mills and by their notice, 
M-10, dated 13th August, 1958 contended that the closure of the Mills was illegal 
and demanded the immediate reopening of the Mills. 


It was contended by the learned Advocate-General on behalf of the petitioners 
that on the facts there could have been no closure of the Mills but only a lay-off. 
It was submitted that there was no termination of the employer-servant relationship 
and that the petitioner and others continued to be in the muster rolls of the Mills 

after the date of the alleged clasure. The resolution M-3, and the notce M-4, 
were strongly relied upon in support of the contention that there wes only a lay-off 
and'not closure. It was submitted that the resolution itself made it clear that 
the factory would remain closed, for the present and that the Board of Directors would 
review the situation from time to time and if thought fit reopen the factory as and 
when the situation improved. The notice, M-4, also stated that it was resolved 
to clase down the factory for the present and that the factory would remain closcd and 
the Directors would review the situation from time to time and if thought fit reopen 
the factdry if and when the situation improved. On a reading of M-43, and M-4, 
it was submitted, that the intention af the Managcment was not to close the mills 
either permanently or temporarily but to stop tlfe.business for the time being, which 
would not amount to closure. On the facts this.contention cannot be upheld, for 
it is clear from the auditor’s repart that the affairs of the company were gone into in 
detail by the auditor, and it was pointcd out to the Management that a lay-off 
would not be the remedy as it would involve the company in further loss of about 
Rs. 3,50,000 and that the only course ta adopt was the immediate closure of the 
Mills for the purpose of saving their losses. The company considered this report and 
accepted the recommendation of the auditor and directed the closure of the Mills. 
In directing the closure, the company mentioned that the'factory was to be closed 
down for the time being and that the Management would review the situation from 
time to time and if thaught fit reopen the factory ifand when the situation improved. 
From the mere fact that the Dircctors mentioned that the factory would be closed 
for the time being it cannot be said that there was no closure permanently or tumpo- 
rarily for the time being. I am satisfi d on a reading of the material documents 
that what the company intended was to close the business, at the same time hoping 
that matters would improve ta facilitate the reapening of the Mills. 


The right of the Management to clase the business subject to the payment of 
the prescribed compensat'on to the workers cannot be questioned. A person cannot 
be compelled to carry on the business, A Behch of this Court in Indian Metal and 


4 
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Metallurgical Corporation v. Industrial Tribunal, Madras!, held that the Industrial 
Tribunal while having jurisdiction to adjudicate on the question whether a particular 
lock-out was justified or not could not decide the question whether an employer 
could close down this business temporarily for an indefinite period or permanently. 


The term ‘lay-off’ has been defined in section 2 (kkk) of the Act as meaning 
the failure, refusal or inability af an employer on account of shortage of coal, 
power or raw materials or the accumulation of stocks or the breakdown of machinery, 
or for any other reason ta give employment to a workman whose name is borne 
on muster rolls of his industrial establishment ard who has rot been retrenched. 
The words ‘for any other reason? have to be construed ejusdem generis with the 
reasons mentioned, specifically in the section. That is, it should be construed to 
mean a reason which is allied or analogous to reasons already specificd in the defini- 
tion (Vide Kairbetia Estate, Kotagiri v. Rajamanickam and others*. The term ‘ lock-out ° 
is defined in section 2 (e) as meaning the closing of a place of employment or the 
suspension of work, or the refusal by an employer to continue to employ ary number 
of persons employed by him. The word ‘ closure’ has rot beer. dt fined under the 
Act. But the distinction between ‘closure’ and ‘lay-off’ is clearly discernible. 
While lay-off is the failure, refusal, or inability of an employer due to reasors beyond 
his control ta give employment to a workman whose name is borne on the muster 
rolls, closure is closing of the business permanently or temporarily for an indefinite 
period by the management. Closure is different from lock-out. While in the 
case of closure the employer does not merely close down the place of business but 
the business itself indicating a final and irrevocable termiration of the business 
itself, lock-out is the closure of the place of business and not the closure of the business 
itself for the purpose of compelling the employees to accept the proposals of the 
employer. The question, whether a particular case would be closure or lay-off 
would deperd on the facts of the case. As pointed out already in this case the 
Maragement acting on the report of the auditor that the proposal to lay-off was not. 
the proper one and that the Mills must be closed, directed the closure of the Mills. 
The mere fact that they hoped that the Mills might be reopened would not negative 
their intention to close the Mills on the date when they resolved to close down the 
Mills and notified the closure. 


The learned Advocate-General relied on the fact that no natice as to termination 
gf the service of the employees was given. The giving of a notice is not a condition 
precedent for closing of the business. In the case of retrenchment the validity of 
the retrenchment itself would depend on the workmen having been given 4 month’s 
notice indicating the reasons for retrenchment, the paying of the retrenchment 
compensation as prescribed and the giving.of the notice to the appropriate Gavern- 
ment in the prescribed manner. The fulfilment of the above canditions are 
conditions precedent for effectiving a retrenchment, In the case of closure under 
Section 25 (FFF) the workmen are entitled to notice ard compensation when the 
undertaking is closed as if the workmen had been retrenched. But the effective- 
ness of the closure does not depend upon the payment of compensation and, service 
of notice or payment of wages in lieu of notice. The Supreme Court in Hatha 
Singh Manufacturing Company v. Union of India®, has summed up the position thus: 

_ “By sections 25 (F) a prohibition against retrencnment until the condition 
prescribed by that section are fulfilled is imgosed; by section 25 (FFF) ( 1), termi- 
nation of employment on closure of the wndertaking without payment of compen- 
sation and without either serving notice or paying wages in lieu of notice, is not 
prohibited. Payment of compensation and payment of wages for the period of 
notice are not therefore conditions precedent to closure.” 


That the mills intended to close down was notified on 13th August, 1958 by affixing 
M-4 to the notice board, is ngt disputed by the petitioners. Whether notice was 
1. (1952) 1 M.L.J. 481. 3. (1960) 3 S.C.R. 528 : (1960) 2 L.L.J. 1: 
2. (1960) 2 L.L.J. 275: (1960) 3S.C.R. 371; AIR. 1960 S.G. 923 at 927. 
A.LR. 1960 Ș.Ç. 893. . 
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l i 
given and compensation was paid or not would not make the closure any the less 
effective. The contention that because no notice of termination of the service and 
no compensation was paid, the closure is not valid has therefore to be rejected. 


Reference was made to the judgment of the Supreme Court in C.A. No. 1005 
of 1963 by the petitioner in support of the contention that before the undertzking 
could be clased down the Management should have taken irrevocable decision to 
close the mills permanently. It has been pointed out already that a Berch of this 
Gourt in Indian Metal and Metallurgical Corporation v. The Industrial Tribunal, Madras}, 
has held that.the Management has got a right to close down an urdertaking per- 
manently or temrorarily for an indefinite period. Ir. C.A. No. 1005 of 1963 though 
-the mill was closed. and the notice of termination. of service was served on the work- 
men, after the new Management took over, the mill was reopered. It was con- 
tended that there was ro closure. The Supreme Court negatived the contertion 
and held that the Management intended to close down the mills, though they were 
subsequently reopened. ‘The Supreme Caurt observed: 


“In these circumstances if it came to the conclusion that the best course for 
it was to close the mills until they could be reopened on a safe and profitable 
basis, it cannot be said that its action was not bona fide.” 


The closure of thé. mills until there could be a reopening on a safe and “profitable 
_ basis has therefore been upheld by the Supreme Court. The closure car. be as well 

for a temporary period. There can be na doubt that the Management interded 
to close the mills for the time being with the hope that matters would improve and 
they would be in a position to reopen the mills. Though the closure was interded 
for the time being, it is nonetheless closure which the Management is entitled to. 


On a consideration of the entire facts I have no hesitation in accepting the 
finding of the Labour Court that there was a closure. The contentiors raised on 
behalf of the petitioners are rejected ard this petition is dismissed with costs. 

CGounsel’s fees Rs. 250. . E 3 

V.K. a —— Petition dismissed. 

IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
_ PRESENT :—MR. Justice P. S. KAILASAM. l 
V. Perumal j Pesitioner™ 

v. - 

State of Madras, represented by. the Secretary ta Government, 
- Rural Development and Local Administration Department, 
Fort St. George, Madras, and another | l Respondents. 


Madras District Municipalities Act (V of 1920), section 4—Madras Panchayats Act 
(XXXV of 1958), section y—Respective scope—Constitulion of municipality by combin- 
ing a group of panchayats—Provision applicable is only section 4. of the Madras Act 
V of 1920—Reasons for constitution of the municipality need not be given. 


1 


As the provisions of section 4 (1) of the Madras District Municipalities Act 
are subject to the provisions of section 5 of the Madras Panchayats Act, 1958, 
if the constitution of the municipality falls within the scope of section 5 (1) or 
section 5 (2) of the Madras Panchayats Act, the procedure according to section 
5 (1) or (2) should be followed and to that extent section 4 (1) of the Madras 
District Municipalities Act cannot have any operation. But section 5 (1) and 
(2) of the Madras Panchayats Act do not provide for constituting a municipality 


_ by combining a group of panchayats The provssions for constituting a group ° 
SSP ag aa 
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1. (1952) 1 M.L.J. 481. 
W.P. No, .2373 of 1966, e - 9th March, 1967. 
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_of panchayats is made only under section 4 (1) of the Madras District Munici- 
palities Act. Therefore, in the case of constituting a municipality by combining 
a group of panchayats, as in the present case, the provision applicable is only 
section 4 (1) of the District Municipalities Act and not section 5 of the Madras 
Panchayats Act. 


The function of the Government in constituting a municipality being admini- 
strative in nature, it is not necessary for them to give their reasons for the order. 


Petition under Article 226 of the Constitution of India, praying that in the 


circumstances stated therein, and in the affidavit filed thercwith the High Court 


will be pleased to issue a writ of certiorari calling for the records pertaining to the 
formation of the Manapparai Municipality and quash the order in G.O.Ms. No. 
9318, Rural Development and Local Administration Department, datcd 30th 
September, 1966. 


V. K. Thiruvenkatachari for P. R. Gokulakrishnan and R. Balasubramaniam, for 
Petitioner. 


T. Selvaraj, for the Government Pleader, for Respandents. 
The Court made the fallowing 


OrpverR.—This petition is filed by the President of the Manapparai Town 
Panchayat for the issue of writ of certiorari calling far the records pertainirg to 


the farmation of the Manapparai Municipality and quashirg G.O.Ms. No. 2318, 


Rural Development and Local Administraticn Department, dated 30th Septcmber, 


1966. 


_ The petitioner is the President of the Manapparai Town Panchayat. The 
strength of the panchayat is 16 members consisting cf 15 elected members ard one 
co-opted woman member. The petitioner was elected as the President cf the 
Panchayat on 19th April, 1965 for a period of five years. The Government issued 
G.O.Ms: No. 1989, dated 12th August, 1966 proposing ta constitute the area within 
the jurisdiction of the Manapparai, Kannudaiyanpatti, Kalingapatti and Usilem- 
patti Panchayats inta a Municipality. A notification was also issued under section 
4 (1) (a) ‘of the Madras District Municipalitics Act (V of 1920) declarirg the 
intention of the Government to constitute a Municipality in the name of Manapparai 
within the jurisdiction of Manapparai, Kannudaiyanpatti, Kalingapatti ard 
Usilampatti Panchayats. It was also notificd that any inhabitant of the area desir- 
ing to object ta the proposal might submit his objections in writing to the Govern- 
ment within six weeks from the date af publication of the nat’fication in the Fort 
St. George Gazette. Several representations were made regarding the proposal, and 
the Gavernment by G.O. Ms. No. 2318, Local Administration, dated 30th September 
1966 directed that ihe Municipality be constituted with cffect from 1st October, 
1966. A not fication was appended to the effcct that in exercise af the powers 
conferred by sub-section (3) of the section 4 of the Madras District Municipalities 
Act, 1920, the Governor of Madras declared that the local area now within the juris- 
diction of the Manapparai, Kannudaiyanpatti, Kalingapatti ard Usilampatti 
eae eee should constitute a municipality with cficct fram lst October, 1966. 
The Notification also spe: ified that from the date of the constitution af the Munici- 
pality,.the Manapparai Municipality Council shall corsist of twenty councillors. 


The validity of this notification is challenged by the petitioner in. this writ peti- 
tioner on the ground that*the constitution of a Municipality by intcgratirng several] 
separate panchayais is beyond the powers conferrcd on the Government urder the 
Panchayats Act and the District Municipalities Act. It was also conterc«d that 
the members and the President of the Manapparai Town Panchayat having been 
elected for a period of five yeafs had vested right and that the Government was not 
entitled to deprive them of their right by corstituting the Municipality. It was 
alleged that the order was passed in fraud of the ‘powers of the Government ard 
mala fide by siding with a group of the Congress party, l 
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Mr. V. K. Thiruvenkatachari, learned Counsel for the petitioner, did not press 
the contention that the order was illegal due to its depriving the members of their 
term of office. The plea that the order was vitiated as having been passed mala fide 
was also not pressed. The only question that was pressed before me was that the 
order passed was beyond the powers of the Government. Section 4 of the District 
Municipalities Act V af 1920 empowers the State Government to create municipali- 
ties, Section 4 (1) (a) provides that subject to the provisions of section 5 of the 
Madras Panchayats Act, 1958 the State Government may by notification declare 
their intention to constitute as a municipality any town, village, hamlet, bazaar, 
station or other local area or any group of the same in the immediate neighbourhood 
of one another. Sub-section (2) to section 4 enables an inhabitant of a local area 
to object to the proposal of cunstituting a municipality within six weeks from the 
publication of the nat:fication. The words ‘village or other lacal area’ by virtue of 
section 197 of the Madras Panchayats Act XXXV of 1958 shall be deemed to be 
areference to a panchayat village, panchayat town, panchayat development block 
or panchayat union as the circumstances may require. The power under scction 
4 (1) (a) af the District Municipalities Act, 1920, is to empower the Government to 
constitute a municipality by including any town, village, hamlet, bazaar, station or 
ather local area or any group of the same inthe immediate neighbourhood of one 
another. But section 4 of the District Municipalites Act is subject to the provisions 
of section 5 of the Madras Panchayats Act, 1958. Section 5 of the Madras Panchayats 
Act, 1958, enables the Government to constitute certain par.chayat areas 2s munici- 
palities. Section 5 (1) empowers the Government by notification to direct that any 
panchayat town with a population of not less than twenty thousay.d and with an 
estimated annual income of not less than one lakh of rupees be constitutcd as or 
included in a municipality for the purposes of the Madras District Municipzlities 
Act, 1920 with effect on and from such date as may be specified in the not fication, 
provided that before issuing a notification under this suu-secticn the parchayat con- 
cerned shall be given a reasonable apportunity for shawing cause against such pro- 
posal. Section 5 (2) enables the Goverrment on an application from the Panchayat 
concerned by notification to direct that any local area in which a town panchayat 
exercises jurisdictian with a population of less than twenty thousand but has an 
annual income exceeding one lakh of rupees be constituted as or included in a munj- 
cipality for the purpases of the Madras District Municipalities Act, 1920. Under 
the proviso to this sub-section it is stated that the Government shall not sa direct*if 
the panchayat union council exercising jurisdiction cver the area corcerned objects 
to the issue of such direction and the Government are of opinion that the objection 
is well founded. Thus it will be seen under sub-section (1) in the case cf a town 
panchayat with a population of not less than twenty thousand and an estimated 
annual income of not less than one lakh of rupees the Government may constitute a 
municipality after giving the panchayat a reasonable opportunity for showing cause 
against such proposal, while in the case of a panchayat, where the population is less 
than twenty thousand but the annual inccme exceeds one lakh of rupees, the Govern- 
ment may on an application from the panchayat constitute a municipality but shall 
not do so if the objectian by the panchayat union council as to the ccnstitution ofa 
municipality is well founded. The population of Manapparai Panchayat is 17,902 
and the income is over a lakh of rupees, and, therefore, if section 5 (2) is applicable 
the municipality can be constituted only an an applcation by the Manzpparai 
Town Panchayat. Sa far as the ather Kannudaiyanpatti, Kalirgapatti and Usi- 
lampatti panchayats are concerned, the population of hese parchayats is less than 
twenty thousand and the income less than ane lakh of rupees. Thercfore sub-sec- 
tions (1) and (2) of section 5 of the Madras Panchayats Act will not be applicable to 
these panchayats. As the provisions af section 4 (1) af the Madras District Mun‘ci- 


palities Act are subject to the provisions of section Sof the Madras Panchayats Act,® 


1958, if the constitution of the municipality falls within the scope of section 5 (1) ar 
section 5 (2) of the Madras Panchayats Act, the procedure accarding to section 5 (1) 
or (2) shauld be followed and to that extezt section 4 (1) of the Madras District 
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Municipalities Act cannot have any operation, Mr. V. K. Thiruvenkatachari 
submitted that as special provisions have been enacted in the Madras Panchayat 
Actin the case of constitution of Municipalities, recourse should be had only to the 
Madras Panchayat Act. Learned Counsel referred to a passage in Halsbury’s 
Laws of England, Volume 26, 3rd edition, page 405 where the law is stated thus: 


“ When it is provided that two statutes are to be read together or construed as 
one, every part of each of them must be construéd as if it had been contained in 
one statute, unless there is some manifest discrepancy, making it necessary to 

- hold that the later statute has to some extent modified something in the earlier 
state erence The earlier enactment may of course be directly or 

` indirectly rendered inoperative pro tanto by an inconsistent provision of the later, 
but if it is reasonably possible to construe the enactments so as to give effect to 
both, that must be done.” 


The general principle is stated as follows at page 466: 


‘The rule is, therefore, that one provision repeals another by implication if 
but only if, it is so inconsistent with or repugnant to that other that the two are 


incapable of standing together.” 


Learned Advacate-General appearing for the State did nat dispute the proposition 
of law as expounded in the passages cited above, but submitted that the two statutes 
could be ccnstrued together as they are not inconsistent or repugnant to each other 
and are capable of standing tagether. He further contended that because of the 
specific provisions in the Madras District Municipalities Act which provides that 
section 4 is subject to the provisions of section 5 of the Madras Panchayats Act, 
1958, if there is any inconsistency, the provisions of section 5 cf the Madras 
Panchayats Act should prevail. 


If the State Government wanted te constitute Manapparai Town Panchayat 
as a Municipality under section 5 (2) of the Madras Panchayats Act, it could have 
been only on an application by the Manapparai Panchayat after observing the 
procedure laid down in section 5 (2) af the Madras Panchayat Act. But in this. 
case what was done by the Government was ta constitute a municipality by amalga- 
mating four panchayats. Sections 5 (1) and (2) of the Madras Panchayats Act do 
not provide for constituting a municipality by. combining a group of panchayats. 
The provision for constituting a group of panchayat is made only under section 4 (1) 
of the Madras District Municipalities Act. Therefore, in the case af constituting a 
municipality by combining a group of panchayats the provision applicable is only 
section 4 (1)°of the District Municipalities Act. ‘Thus there is na conflict and the 
order of the Government cannot be questioned. 


The function of the Gavernment in constituting a municipality being administra- 
tive in nature, it is not necessary for them to give their reasons for the order. In 
Writ Petition Nos. 425 and 660 of 1964 Ramakrishnan, J., in dealing with the validity 
of a notification by the Government constituting the Alandur Town Panchayat into 
a Municipality under section 4 (3) of the District Municipalities Act by including 
three other panchayats held that the provisions of sections 5 (1) and 5 (2) were not 
applicable and that the notification was made validly under section 4 (1) (a) of the 
District Municipalities Act. I am in respectful agreement with the view taken by 
the learned Judge. 

Inthe result the legality of the order of the Government constituting the Manap- 
parai Town Panchayat aq a Municipality by including three other parchayats 
cannot be assailed. The writ petition is dismissed. There will be no order as to 


costs. 
VK. Petition dismissed, 


- 
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: IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 


PRESENT :—Mk. Justice K. VEERASWAMI AND Mr. Justice N. KrisHNASWAMY 
. REDDY. 


N. Sathianathan N.S. Motor Service Ltd., and others .. Petitioners* 
l v. 
The Secretary, Regional Transport Authority, Salem and 
others .. Respondenis. 


Motor Vehicles Act, 1939 (IV of 1939), es amended by the Central Act G of 1956, sections 
43 (1), 44 and 48 (3) (xiii) and (xvii)—Power o) the Regional Transport Authority 
to approve fares proposed by a transport operator—sState Transport Authority and Regional 
Transport Authority to execute the directions of the Court under section 43 (1)—IJn 
executing the directions of Court the authorities not to arrogate to themselves the power 

. of the Government to fix the fares. 


The power of the Government under section 43 (1) of the Motor Vehicles Act 
1939 as amended by the Central Act C of 1956 is to issue directions to the State 
Transport Authority regarding the fixing. of fares and freights for stage Carriages, 
contract carriages and public carriers. This phraseology is very elastic and 
comprehensive and includes also the power to fix the maximum and minimum 
to be charged. It should follow, therefore, that the fares proposed by.bus 
operators should conform to the Government’s directive under section 43 (1). 
The scheme of sections 43 and 4., is that the State Transport Authority gives 
effect to the directions of the Goverrment under section 43 (1) and in its turn for 
that purpose it gives directions to the Regional Transport Authority which will 
give effect to and be guided by them. The two authorities merely execute the 
directions of the Government and cannot in such execution purport to arrogate 
to themselves the power which the State Government only has under section 43 (1) 

` to fix the fares. The implied power of approval under section 48 (3) (xii) and 
(xiii) merely enables the Regional Transport Authority to check up whether the 
rates proposed by the bus operator are in conformity with the directions of the 
Government under section 43 (1). Therefore, the Regional Transport Authority 
has no power in the exercise of its right of approval of the fares to fix by itself 


the rate of fares at its discretion. š 


W.P. No. 539 of 1966.—Petition under Article 226 of the Constitution of India, 
praying that in the circumstances stated therein, and in the affidavit filedetherewith, 
the High Court will be pleased ta issue a writ of certiorari calling for the records on 
the file of the Secretary, Regional Transport Authority, Salem, in R. Na. 13312/A3/ 
64,-dated 7th January, 1966 and quash the order and made therein. i 


W. P. No. 540 of 1966.—Petition under Article 226 of the Constitution of 
India, praying that in the circumstances stated therein and in the affidavit filed 
therewith the High Court will be pleased to issue a writ of certiorari calling for the 
records on the file of the Secretary, Regional Transport Authority, Salem, in R. 
No. 13312/A3/64, dated 7th January, 1966 (prayer amended as per arder of Court 
dated 26th July, 1966 in C.M.P. No. 7865 of 1966) (and the circular No. 8/66, being 
Memo. No. G2/9018/65, dated 5th February, 1966 of the Transport Commissioner, 
(Madras) and quash the said order and made therein. 


W.P.Nos. 1868, 1870 & 1872 of 1966.—Petitians under Article 226 of the Consti- 
tution of India, praying that in. the circumstances stated thtrein and in the affidavit 
filed with W.P. No. 1868 of 1966 on the file of the High Court, the High Court will 
be pleased to issue writs of certiorari calling for the records of the Secretary, Regional 
Transport Authority, Tiruchirapalli, in C. Na. 60084/B2/65, dated 20th June, 1966 
and quash the said order and made therein. ge 


* W.P. Nos. 539, 540, 1868, 1869, 1870, 1871 
1872 & 1873 of 1966. a 7th April, 1967, 
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W.P.Nos..1869, 1871 & 1873 of 1966,—Petitions under Article 226 of the Consti- 
tution of India, praying that in the circumstances stated therein and in the affidavit _ 
filed with W.P. No. 1868 of 1966 on the file af the High Court, the High Court will 
be pleased to issue writs of mandamus dirccting the Sccretary, Regional Transport 
Authority, Tiruchirapalli to forbear from giving effcct ta the circular Re. No. ` 
No. 13667/B2/64, dated 15th December, 1965 in so far as it prescribes the minimum 
fare of 30 paise per passenger for a distance of 12 kms. 


V. K. Tiruvengadachari far A. R. Ramanathan, Advocate, for Petitioner in W.P. 
"Nos. 539 and 540 of 1966. 


G. Ramaswamy and M. Kalyanasundaram, Advocates, far Petitionerin W.P. Nos: 
1868 to 1873 of 1966. 


The Advocate-General for M. N. Rangachart and V. G. Palaniswami, Advocates, 
for 2nd Respondent in W.P. Nos. 539 and 549 cf 1966. 


The Assistant Government Pleader, for Respondents (State) in W.P. Nos, 539, 
540, 1868, 1869, 1870, 1872 and 1873 of 1966. 


The Order of the Court was made by 


K. Veeraswami, 7.—The questian in these petitians is whether the Regional 
Transpart Authority’s power to approve fares for passengers in their stage carriages 
propased by a transport operator within the limits directcd by the State Gavern- 
ment under section 43 (1) of the Motor Vehicles Act, 1939 includes authority ta vary 
such fares and re-fix them as it thinks fit subject of course to the Government’s 
directive as to the minimum and maximum fares to be charged. To decide the 
point, it is nat necessary to narratc the facts in each of the petitions. But it will 
suffice to notice them in W.P. No. 539 of 1966. ‘The pct tianer is a transport operatar 
who plies his stage carriages in Salem District and other inter-district routes in Salem 
and Tiruchi Districts and other inter-State routes, He had been charging since 
1953 abeut 1/2 anna per mile per passenger though the Government had permitted 
then the maximum of 74 pies per mile, By a notificaticn the Fort St. George Gazette, 
dated 25th March, 1964, the State Government directed thai fares should not exceed 
three paise per kilo metre in ordinary routes and five paise per kilo metre in ghat 
routes. The Secretary of the Regional Transport Authority, Salem, thereafter 
called upon the petitioner to file a fare table for approval. On the basis of the old 
dare, the petitioner fixed it roughly at the rate of 24 paise per kilcmetre and’ sub- 
mitted a fare table in respect of all his routes. The variatien of the old fare was 
negligible.e The Regional Transport Authority, however, refuscd to approve the 
fare table but by itself fixing the fare table at three paise per kilometre, directed 
the petitioner to adhere ta it. The petitioner says that it has na right ta do sa and 
prays an that ground that the arder of the Regional Transport Authority dated 7th 
January, 1966, be quashed. 


_ Section 43 (1) before its amendment by Central Act C of 1956 conferred 
power on the State Government to fix, having regard to the desirability of preventing 
uneconomic competition among motor vehicles and after hearing the representa- 
tives of the interests affected and consulting the Provincial and Regianal Transport 
Authorities concerned, the maximum or minimum fares or freights for stage carriages 
and public carriers to Be applicable throughout the -provirce or any area or’ route 
within the province. Accordingly, the thene Provincial Gavernment by an order 
‘dated 5th March, 1954 not fi d in the Fort St. George Gazette fixing the maximum 
fares far ordinary stage earriages at 74 pies per mile in routes in the plain in the 
moffusal exccpt in urban areas where there were town services, which was inclusive 
- of the tax leviable under the Motor Vehicles (Taxation of Passcngers ard Goads) 

Act, 1952. - This was subject tc the provisian that tor distances of less than eight miles 
a fare not exceeding five annas cauld be charged and that eight pics per mile might 
be charged, at certain. specified. routes. A maximum of 13 pies per mile on ghat 
roads was fixed but for distances of less than four miles, a fare not exceeding four 
annas and three pies was charged, Other maxima for other routes including town 
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service were also fixed but they need not be referred ta for present purposes, Under 
section 46 as it originally stood an application for permit ta use a motor vehicle as a 
stage carriage should contain certain specifid particulars and such other matters 
as may be prescribed. Rule 156 required an appLecation for permit for a stage 
. Carriage ta be in Form PSPA. Qulumn 9 in the form related to the standard rate of 
fare which it was proposed to charge at so much per passenger per mile. Section 
48 (3) (iii) empowered the Regional Transport Authority to attach to stage carriage 
permit the condition that copies of the fare table should be exhibited on the stage 
carriage and that the fare table should also be observed. Section 59 (3) stated 
that certain conditions mentioned there would be part of a permit and the one was 
that any prohibition or restriction imposed and any maximum or minimum fares or 
freights fixed by notification made under section 43 should be observed in connection 
with any vehicle or vehicles to which the permit related, Section 51 authorised 
the Regional Transport Authority to fix in the case of motor cabs fares that 
might be charged. Central Act C of 1956 amended these provisions. As amended 
rection 43 (1) (i) conferred on the State Government pawer to issue, having regard 
to the desirability of preventing uneconomic competition among mator vehicles, 
directions from time to time to the State Transpart Autharity “ regarding the fixing 
of fares and freights for stage carriages, contract carriages and public carriers. ”? 
The difference between the old provision and the new is that prior to the amendment 
the power of the Goverament was to fix the maximum or minimum fares but after 
it, it was to issue directions to the State Transport Authority regarding the fisting 
of fares for stage carriages. The procedure tor issuing such directions remains 
substantially the same. Section 44 (3) as amended requires a State Transport 
Authority to give effect to’ any directions issued under section 43 and gives it certain 
powers but subject to such directions including the power to co-ordinate and regulate 
the activities and policies of the Regional Transport Autharities, if any, of the State. 
Section 44(4)enables the State Transport Authority to issue directians to the Regional 
Transport Authority which the latter isrequired ta give effect ta and to beguided by 
such directions. - Section 46,though amended in certain other particulars, contains a 
provision similar to the ane before, namely the application for a permit should set 
out such ather matters as may be prescribed. Rule 156 (1) like the ald rule 156, 
prescribes the form of application far a permit for a stage carriage and column 9 in 
the present form is in identical terms as in the earlier form, namely, the standard 
rate of fare which is proposed to be charged at so many aP. per mile should be set 
out, Section 48 has been recast. Clause (x72) of sub-section -(3) of the section whiclt 
is one of the conditions that the Regional Transport Authority is entitled ta 
attach ta a stage carriage permit is “ that fares shall be charged in accafdance with 
the approved fare table’? The next clause in the sub-section is anather condition 
“that a copy af, or extract from, the fare table approved by the Regional Transport 
Authority and particulars of any special fares or rates of fares so approved far parti- 
cular occasions shall be exhibited on every stage carriage and at specified stands 
and halts.’ Rule 134-A as modified by clause (xvi) gives power to the Regional 
Transport Authority “to approve fare table with ar without modification in respect 
af a particular stage carriage or service af stage carriages.’? Section 59 (3) (c) 
remains as it was. After amendment of the Act by Central Act C of 1956, 
the State Government issued on 25th March, 1964, fresh directions to the State 
Transpart Authority under section 43 (1) relating to fixation of fares for such carri ages 
plying in Madras State. By these directians the State Gavernment fixed 3 nP. per 
kilometre on roads in the plains in the mpfussil except in urban areas where there 
are town services provided that far distances ofless than 12 kilometres a fare not 
exceeding 30 nP. may be charged. A maximum of 5 nP. per kilometre has been fixed 
for stage carriages for ghat roads subject of course to the proviso that for distances. 
ofless than 6 kilometres, a fare not exceeding 25 nP. may be charged, The directions 
cover maximum. fares ta be allowed for city and town services, express stage carriages 
and, stage carriages run on special accasions. Paragraph 3 of the directions said : 
` «The State Transport Authority is further directed having regard to the 
desirability of preventing uneconomic competition among motor vehicls tO 
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take into consideration the conditions ofthe roads covered by the stage carriages 

and monopoly of operations and occupational ratio in fixing the above fares.”’ 
In accordance with these directions, the State Transport Authority in its turn issued 
directions to the Regional ‘Transport Authority under section 44 (4) read with sec- 
tion 44-A. Its cammunication dated 28th March, 1964 referred to the directions 
of the Government under section 43 (1) and assumed that the actual rates at which 
passenger fares had been charged within the maximum specified by the Government 
were to be taken up for determination for the purpose of issuing directions to the 
Regional Transport Authorities, The communication proceeded to say that the 
Regional Transport Authority with effect from lst April, 1964, should adopt the 
passenger fares as specificd below it in fixing fares and approving of fares tables in 
respect of stage carriages. The rates speafied for ordinary stage carriages are 
2.5 nP. per kilometre on raads in the plairsin the mofussil except in urban areas 
where there are town services. For distances of less than 12 kilometres, a fare not 
exceeding 28 nP. is allowed to be charged. 4.5 nP. per kilometre on ghat raads is 
fixed but for distances of less than 6 kilometres a fare not exceeding 25 nP. may 
be charged. One of the other direction in the commurication reads : 


‘ The Regional Transport Authorities are further directed to take immediate 
steps to fix the fares and approve the fare tables in accordance with the rates 
. specif: d above for the respective classes of stage carriages in order to enforce 
the conditions (xii) and (xiii) specified under sub-section (3) of section 48 of 

- the Motor Vehicles Act.” ee 
By amendment of the Transport Commissioner dated 3rd November, 1965, the rate of 
24 paise for ordinary stage carriages on roads in the plains was enhanced to 3 paise 
per kilometre. Apparently the petitioner was asked by the Regional Transport 
Authority, Salem to submit a fresk fare table and in the table so submitted by h.m, he 
proposed 2} paise per kilometre as against 3 paise per kilcmetre fixed by the Govern- 


ment as the maximum fare under section 43 (1). The Regional Transport Authority 
by its order dated 7th January, 1966 informed the petitioner that he should 
adopt the fare table as approved by the Authority, that is 3 paise per kilometre. 


Before us what is urged for the petitioners is that neither the Transport 
Authority nor the Regional Transport Authority has power to fix by itself the rate 
of fares to be followed by bus operators and that the power of the Regional Trans- 
port Authority is merely to approve the fares proposed by bus operators. It is 
said that power to approve included power to reject but not to modify the fares 
proposed by bus operators and fix the fares by itself at its discretion. The position 
that emerged with reference to the statutory provisions and the rules before and 
after the Central Act C of 1956 appears to be this. Both before and now the rates 
of fares are proposed by applicants for permits for stage carriages as may be seen 
from the form of application prescribed under section 46. But the fares sa proposed 
must be subject to the minimum and maximum fares fixed by the Government under 
section 43 (1) as it stood before the 1956 Amendment. The power of Government. 
under this section as amended in 1956 is to issue directions to the State Transport 
Authority regarding the fixing of faresand freights for stage carriages, contract 
carriages and public carriers. ‘This phraseology is very elastic-and comprehensive 
and includes also the power to fix the maximum and minimum to be charged. 
It should follow, therefore, that the fares proposed by bus operatars should conform 
ta the Governmient’s directive under section 43 (1). The State Transport Authority’s 
power in relation ta the Governments’ dirgctive under section 43 (1), is to give ¢ffect 
to the directive and in its turn to give directions to the Regional Transport Authority 
who in discharge of its functions under the Act should give effect ta and be guided 
by such directions. The powers of the State Transport Authority and the Regional 
Transport Authority do not, in our opinion include the power to fix the fares by 
themselves. Their power is only to give effect to the directions of the Government: 
fixing the maximum and minimum rates. The power of the Regional Transpart 
Authority is to give effect to the directions of the State Transport Authority and be 
guided by such directions. It may,be noticed that the old section 51 conferred. 


Ij SATHIANATHAN V. SECY., R.T.A. (Veeraswami, J). 35 


power on the Regional Transport Authority to fix in the case af motor cabs the fares 
which might be charged. But no such power was given to the Regional Transport 
Authority or the State Transport Authority before the Central Act C of 1956 ta 
. fix fares for other kinds of motor vehicles. The position appears to be no different 
even after the amending Act of 1956. 


For the State it is said that the power for the Regional Transport Authority 
to fix rates is sought to be derived from section 48 (3) (xit) and (x22). Itis contended 
that reference in the. two clauses ta fare table approved by the Regional Transport 
Authority implies that the Authority has the power to approve farcs and this means 
that the authority can reject the fares proposed by the bus operator and fix the 
rate of fare by itself. We are unable to accept the last part of this contention. In 
our opinian the ward ‘ approved ° in section 48 (3) (xii) and (xiii) in the context 
does not include the power for the Regional Transpart Authority to fix rates by 
itself. As we said that power has been given to the Regional Transport Authority 
in respect of motor cabs and the power to fix fares for other kinds af motor vehicles 
was with the Government under section 43 (1). After the amendment, that power 
af the Regional Transport Authority has been included in the power of the Govern- 
ment under section 43 (1) as amended in 1956. The scheme of sections 43 and 44 
is that the State Transport Authority gives efh ct to the direct’ons of the Govern- 
ment under section 43 (1) and in its turn for that purpose it gives directians to the 
Regional Transport Authority which will give cfi ct ta and be guided by them. The 
two authorities merely execute the dircctions of the Goverrament ard cannot in such 
execution purport to arrogate to themselves the power which the State Goverrment 
only has under section 43 (l) to fix the fares. The implied power of approval 
under section 48 (3) (xii) and (xiii) merely enables the Rrgional Transport 
Authority to check wp whether the rates proposed by the bus operator are in 

conformity with the directions of the Government under section 43 (1). 


Radha Gobinda v. R. T. A., Midnapore, held on interpretation of the Motor 
Vehicles Act as stood prior to the Central Act C of 1956 that the Regional Transport 
Authority had na power ta fix the rates under the Act. The Calcutta High Court 
said : ` 

TE The Regional Transport Authority -has no power to fix the rates - 

under the Act until either of the two contingencies happen, namely, some provi- 
sion is made by amending the Act, granting to it the power to fix the rates af 
fares in resp. ct of stage carriages or such a power is prescribed by rules made by ` 
the State Gavernment empowering the Regional Transport Authority. to impose 
it as a candition of the permits issued to stage carriages owners.”’ 


There is no indication in the Central Act C of 1956 ar rules framed under the Motor 
Vehicles Act as modificd after 1956 that power has been given to the Regianal 
Transport Authority or the Transport Authority to fix the rates of fares themselves. 
It is true that in Amamath v. State Transport Authority®, K.K. Desai, J., appears ta be 
of a different view. The learned Judge there observes : 


“These provisions (sections 48 and 51) necessarily shaw that it Is obligatory 
on Regional Transpart Authority in respect of an application for permit for 
stage carriage and/or contract carriage to fix the fares to be charged. In the 
matter of mentioning the fares to be charged .if directions are given under 
section 43 by the State Government or by the State Transport Authority urder 
section 44 Regional Transport Authority would necessarily have to mention 
the fares so directed in each permit. In the absence® of such directions it is 
obvious that unless Regional Transport Authority fixes fares in the condi- 
tions of permit it would fail to discharge its duty in the matter of fixing fares,” 


The learned Judge was there concerned with a contract carriage and in respect of 
such -a vehicle section 51 (2) gives powers to the Regional Transport Authority to 





1. AJR. 1955 Cal. 59. 2. eA.LR. 1962 Bom. 124. 
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attach a condition to the permit that “in the case of vehicles other than motor 
cabs, specifi.d rates of hiring not exceeding specified maxima shall be charged’’. 
A similar power is given to the Regional ‘Transport Authority in the case of motor 
‘cabs to attach a condition in the permit specifi.d fares or rates of fares shall be 
charged. But in section 48 relating to stage carriage permit, there is no such power 
granted to the Regional Transport Authority. Assuming that section 51 (2) bears the 
interpretation which Desai, J., places on it, the language in section 48 (3) (xit) and 
(xiii) is different and we are not prepared ta hold that section 48 (3) (xit) and (x1) 
confers on the Regional Transport Authority the power to fix fares by itself. As 
held by the Supreme Court in Malik Ram v. State of Rajasthan}, an authority to which 
power has been given to approve or modify some proposal has certainly the pawers to 
say that it will not approve the proposal at all. We are willing to take it that a 
power to approve willcertainly include a power to reject. But whether the power 
will include alsa a power to modify will depend on the terms of conferment of the 
power and the context. l 


Having regard to the scheme of the Act as modified in 1956, we are of the view 
that it is the operator who is to propose the fares and the Regional Transport 
Authority in exercise of its power of approval may approve the proposed fares or 
decline to da sa but on the ground that the fares proposed are not in conformity 
with the directions given under section 43 (1). The Regional Transport Authority 
has no power in exercise of its right of approval of the fares ta fix by itself the rate of 
fares at its discretion. It may be seen that in fixing the minimum or maximum fare, 
the State Government under section 43 (1) is to have regard to the desirability 
af preventing: uneconomic competition among motor vehicles. Before giving direc- 
tions; it has to hear representatives of the interests affected and also consult the State 

cand Regional Transport Authorities. When can a competition be said ta be 
uneconomic. We suppose that such a situation may arise in cases cf under cutting 
to drive out other operators or there are too many permits on a route sa that every 
one will have to run at the lowest load or at a lass. -Minimum rates are prescribed 
to cantral under cutting and maximum rates ta check the greed of operators. When 
there are toa many permits on a route, the number of vehicles on the route are 
regulated as provided in section 47. Leslie A Schunmer in his book on “ Elements 
-af Transport” states at page 180 : 


«The desirable limitation of connection is effected by (a) controlling entry 
e’ into the transport system and the expansion of existing facilities; and/or (b) 
- ` prescribing the minimum rates to be charged for services. 


The prescription of minimum rates to be charged by professional carriers 
may be an alternative or complementary method of removing the destructive 
elément, ‘in competition, namely, general cutting of rates to levels below cost. 
It aims at establishing a scale of charges at a level high enough to permit 
efficient carriers to operate profitable. The minimum rates are usually fixed 
after a close study of the costsin providing service and, when fixed, become 
enforceable by law on both the carrier and the user of the service.” 


‘We may expect that when the State Government issued, directions under section 43 
(1) fixing the maximum rates to be charged, it had like considerations in mind ta 
-prevent uneconomic competition among the motor vehicles. But when the State 
Government gave directions that the rates to be charged shculd not exceed the 
maximum fares specified, it did not follow fPom it that there would be justification 
for fixing the rate at the maximum wifhout regard to other factors. 


. 


e 
It was argued for the respondents that the State Transport Authority had pawet 
-under section 44 (3) to co-ordinate and regulate the activities and policies of the 
Regional Transport Authorities of the State and that this implied that it cculd direct 
the Regional Transport Authorities to fix the fare at the maximum allowed by the 
direction under section 43 (1). We cannot accept the content‘on. The power ta 
a ES a 


1. (1963) 1 S.C.J. 461 : (1962) 1S.C.R.978 : A.I.R. 1961 S.G. 1575. 
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fix rates is different and distinct fram power to co-ordinate and regulate the activi- 
ties and policies of the Regional Transport Authorities. The anly reason for the 
Regional Transport Authority to fix the fares at the maximum rates appears to be 
that other transport operators in Salem District charged that rate. It seems to us 
that this will be entirely an irrelevant consideration. 


The petitions are allawed with casts in W.P. No. 539 of 1966. Counsel’s fees 
Rs, 100. There will be no costs in the other petitions. 


V.M.K. -c i Peistion allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :-—Mr. JusTICE VEERASWAMI AND Mr. Justice NATESAN. 


Zenith Lamps and Electricals Ltd. .. Petitioner? 
i : 
The Registrar, High Court, Madras and others .. Respondents. 


Madras Court-fees and Suits Valuation Act (XIV of 1955), Schedule I, Article 1—Madras 
~ High Court-Fees Rules (1956), Order 2, rule 1—Constitutional validity—Provisions 
if in excess of the power conferred on the State Legislature by Entry 3 of List II of the 
7th Schedule to the Constitution of India— Tax’ and ‘ fee’—Distinction between— 
Nature and character of couri-fees. 
Constitution of India (1950), Schedule 7, List II, Entry 3-—Scope—Word ‘ fees? in the 
entry—Meaning and content .of. 


Article 1 of Schedule I of the Madras Court-fees and Suits Valuation Act of 
1955 and rule 1 of Order 2of the High Court Fees Rules, 1956, in so far 
as they set out for the levy of Court-fees in the High Court in the 
exercise of its original jurisdiction, are invalid and ultra vires as an 
impost in excess of the powers conferred on the ‘State Legislature by Entry 
3 of List II of the 7th Schedule to the Constitution of India. These provi- 
sions which provide for an uniform ad valorem fee without limit at 74 per 
cent. giving up the slab system and:tapering scale on the slab of the pre- 
existing law, are wholly unreasonable. As the value of the claim by a suitor 
goes up, the levy becomes more and more unrelated to the object of the levy. 
While it cannot be denied that Court-fee may have some relation to the magnitude 
of the claim, it should not be overlooked that it is only a fee and is intended only 
for the special services which the suitor seeks through the Courts. As the value 
of the claim goes up the levy becomes excessive, grossly disproportionate and 
unreasonable to the services rendered to the particular suitor. It then ceases to 
be a fee and becomes a tax for him. The said provisions will therefore have to 
be struck down as unconstitutional. 

Entry 3 of List II of the 7th Schedule to the Constitution authorises laws with 
respect to “‘ fees taken in all Courts except the Supreme Court.” The expression 
is “fees?” and not “ taxes” and the Constitution under its several provisions 
makes a distinction between fees and taxes, 


While the duty to pay taxes generally follows from the fact of membership in 
the State, the duty to pay fees arises only as a result of making a special demand. 
Generally speaking, it may be said that, where fees are charged for any service 
and are not intended to exceed theeost of the service, the fees charged for practical 
purposes, do not constitute taxation. * But when the fees charged are raised to 
such an extent as to far exceed the value of the services end to contribute substan- 
tially to the general revenues of the State, in effect it becomes a tax. Taxis a. 








+ 


* W.P. No. 743 of 1964, Application 31st March, 1967. 
No. 2486 of 1964 in C.S. No.7 of 1959, 
Application No. 2445 of 1964 in C. S. No. 46 
of 1961, W. P. No. 3891 of 1965, Diary No. 
4359 of 1965 and Diary No. 6672 of 1966. 


> 
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genus of which fee is a species. When the power granted is just taxation, it would 
cover every conceivable exaction which it is possible for Government to make. 
But when the constitution under a particular head does not grant a genera] power 

‘to tax but limits and circumscribes the grant to the particular species, fees, the 
power given cannot in its exercise be equated to the general power of taxation 
with all its consequences. If what7had been authorised is a fee then there has 
to be correlation between the income and the expenditure. The Court in such 
a case should scrutinise the reasonableness of the levy and strike down the levy 
if it had exceeded the bounds of a fee. 


The essential element of a fee is that it is a levy in consideration of services 
performed by the State for the benefit of the individual, who is called upon to 
make the payment and it cannot be an exaction that cannot be reasonably corre~ 
lated to the services. Of course there is some element of taxation even in a fee. 
All the same the essential distinction is there and the question will always bé to 
look for the pith and substance whether the taxing element predominates. If 
the element of revenue for the general purposes of the State predominates then 
the taxing clement takes hold of the levy and it ceases to have any relation to 
the cost of administration to which it relates. It then becomes a tax. 


Case law exten.ively quoted. 


It is difficult to accept the contention that the word “‘ fees ” used in Entry 3 

of List II of the 7th Schedule to the Constitution should not be given its limited 

` meaning as impost for services sought or rendered. It would be going against 

the ordinarily accepted cannons of construction to hold that the expression fees 
in Entry 3 of list II does not carry its normally accepted connotation. 


The contention that the fees levied in Courts do not belong to the class of fees 
which have to be commensurate with the services rendered, that the fees levied 
in Courts are and have always been treated on a different footing from all other 
fees, that the element of quid pro quo should not be looked for in fees levied in 
Courts and that the fees collected had always been treated in the past as part of 
the public revenues, is untenable. 


The mere fact that the fees taken in Courts are made a separate head of legis- 

. lation, viz., Entry 3 of List II of the 7th Schedule to the Constitution, cannot 

alter the innate character of the levy as a fee. Nor has the argument any force 

e that fees taken in Courts cannot be considered to be fees in the technical sense as 

under the Constitution they have to form part of the Consolidated fund. It is 

not an essential element of a levy to be a fee that it must be separately funded. 

If correlation could be otherwise established the levy could be shown to be a fee 
and the mere fact that it goes into the consolidated fund would not take away its 

character as a fee if otherwise it is a fee. i 


The argument that the history, legislative practice and judicial dicta (fully 
analysed in the judgment) with reference to the levy of fees in Courts is to treat fees 
taken in Courts as a category by itself and as a source of the general revenues of 
the State, is unsound. Neither the legislative history of the levy nor the judicial 
pronouncements as to the character of the levy compel us to hold that fees levied 
in Courts are taxes and that their reasonableness is not open to scrutiny. 


Khacheru Singh v. S. D. O. Khurja, A.I.R. 1960 All. 462 (F.B.) and C. P. Syndicate 
(P.) Lid. v. Income-tax Commissioner, A.I.R. 1962 Bom. 106, dissented from. 


(History of the levy of Court-fees in India traced.) 


The levy under the Madras Court-fees and Suits Valuation Act, 1955 or its 
incidence on suits with large claims cannot but be manifestly unreasonable. 
As it is, as the value of the claim goes up, the levy becomes more and more un- 

e related to the object of the levy. A few suitors would be made to bear a heavy 
share of the expenditure unrelated to the services required by them with the 
result that when the claims are high only one of the two essential elements of a 
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levy to be regarded as a fee is left. While the occasion for the levy is the demand 
of special service by the suitor, that is one element of fee is present, there is no 
reasonable correlation between the levy and the service, that is the second element 
of fee is lacking. The levy in the case of large claims becomes excessive, grossly 
disproportionate and unreasonable qua the particular suitor. Any levy on a 
suitor in the civil Court whereby revenue are realised generally and unrelated to 
his cause will to that extent be an impost.in the nature of a tax. 


[Question whether a civil suitor is bound to bear the cost of administration of 
criminal justice and the cost of Law Officers of the State discussed. | 


: W. P. No. 1743 of 1964.—Petition under Article 226 of the Constitution of 
India, praying that in the circumstances stated therein and in the affidavit filed 
therewith the High Court will be pleased to issue a writ of mandamus declaring 
rule 1 of the High Court-Fees Rules,1956 and the provisions of the Madras Court- 
Fees and Suits Valuation Act XIV of 1955 to be invalid and ulira vires in so far as 
they relate to fees in suits and appeals on the Original Side and appeals therefrom. 
and directing the Registrar to levy fees in suits and appeals in accordance with Court- 
Fees Act, 1870 as amended and in force immediately prior to the enactment of 
. Madras Act XIV of 1955. 


l Application No. 2486 of 1964 in C. S. No. 7 of 1959.—Application for refund of 

so much of the court-fees paid by the applicant for filing the above suit, which is 
in excess of the court-fees payable as per the Court-Fees Act of 1870 (Central Act 
VII of 1870) as amended by the Madras State Court-Fees Act of 1922 (Madras 
Act V of 1922) and by the Court-Fees (Madras Amendment) Act of 1945 (Madras 
Act XVII of 1945), etc. 


Diary No. 4359 of 1965 .—Plaint under Order 7, rule 1, Civil Procedure 
Code and Order 4, rule 1 of O. S. Rules (i) for the recovery of 
Rs. 2,00,000 as damages for the tortious conduct, for trespass and illegal search 
and seizure of properties, (ii) for the return of cash of Rs. 1,552, (vii) for the 
return of the suit case with its contents belonging to Sri R. S. Jhaver to the 
plaintiff, if the same Has not been returned already which is valued at Rs. 5,000 and 
for the costs of the suit. - Though the suit is valued at Rs. 2,06,552, a Court-fee of 
Rs, 2,722-43 is paid. The plaintiff claims that the Court-fees Act, 1955 is void and 
- ultra vires as the increases therein converts the fee into tax and in particular is void 
as to Suits above Rs. 50,000 in charging ad valorem without limit. ° 


Diary No. 6672 of 1966.—Plaint under Order 4, rule 1 of the O.S. Rules 
and Order 7, rule 1 of Civil Procedure Code, to direct the defendant to convey 
and execute the necessary sale deed in favour of the plaintiff of the property 
bearing No. 3, Eldams Road, Teynampet, Madras, and measuring 16 grounds a d 
2,177 sq. ft. and more particularly described in the Schedule attached to the plaint 
or in the alternative to direct the defendant to return the sum of Rs. 40,000 with 
interest at 12 per cent. per annum from 16th May, 1963, and to direct the defendant 
to pay a sum of Rs. 1,20,000 as damages. ‘Though-the suit is valued at Rs. 1,60,000 
a Court-fee of Rs. 2,452-50 is paid under Schedule I of the Court-Fees Act, 1870. 
The Madras Act XIV of 1955 providing uniform rate of 44 per cent. is ultra vires 
under the Constitution. l 


V. K. Thiruvenkatachari for A. R. Ramanathan, for Petitioner in W.P. No. 1743 of 
1964. e i 
G. Remaswami, for Petitioner in Application No. 2445 of 1964. 


S.V. Subramanyam for Sethuraman and Padmanabhan, fof Petitioner in Application 
No. 2486 of 1964. 


L. V. Krishnaywami Iyer, for Respondents Nos. 1 and 2 in Application No. 
2486 of 1964. 


V. Thyagarajan, for Respondents 3 to 8 in Application No. 2486 of 1964. 
V. Venkataraman, for Respondents in Application No. 2445 of 1964. 
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The Additional Government Pleader, for Respondents Nos, 1 to 3 in W.P. No. 
1743 of 1964. 
The Advocate-General and the Government Pleader, for State. 


(W.P. No. 1743 of 1964 and Application No. 2486 of 1964 in G.S. No. 7 of 
1959 and Application No. 2445 of 1964 in C.S. No. 46 of 1961 came up before 
Srinivasan, J.). 

The Court made the following 


OrpEer*—The Original Side Rules of the High Court were framed by virtue 
of the powers conferred by the Letters Patent, the Gavernment of India Act, and 
other enactments. The High Court-Fees Rules which obtained in 1933 made 
provision by Order 2 thereof for the charging of fees set ountin Appendix II. There- 
in the fee leviable in respect of plaints was specified in Serial No. 1 to be Rs. 225 
where the value of the subject-matter of the suit does not exceed Rs. 2,500 and 
Rs. 5 for every thousand or part thereof in excess of Rs. 2,500. Serial No. 35 
provided for a similar fee to be paid on the memorandum of appeal from a final 
judgment. This scale of fees was revised in 1949. This continued in force till 
thë Madras Court-fees Act, XIV of 1955, was passed. The High Court, then 
revised its rules on the Original Side and by rule 1 of Order 2 of the High Court- 
fees Rules, 1956, the levy of fees was provided for in this manner: 


“ The fees in all suits and proceedings instituted on or after the roth day of 
May, 1955, and all proceedings by way of appeal or otherwise arising therefrom 
shall be levied by the Registrar, the Sheriff and the Reserve Bank of India, as 
the case may be, according to the provisions of the Madras Court-fees and Suits 
Valuation Act (XIV of 1955) and the rules framed thereunder..........-++- ý 


The application of the Court-Fees Act of 1955 admittedly resulted in the position 
that when suits or appeals dealt with subject-matter of the value of Rs. 1,00,000 
and above, the fees so levied became excessive as compared with the earlier scale 
of fees. In Application No. 2445 of 1964 in G.S. No. 46 of 1961, the petitioner 
had filed a suit for specific performance claiming in the alternative damages to the 
value of Rs. 3,00,000. The court-fee leviable under Act XIV of 1955 came to 
Rs, 26,075.25nP. The petitioner claimed that the slab system that was adopted 
under the old Court-Fees Act called for the payment of a very much smaller figure 
as Court-fee. He claimed that the levy of this excessive Court-fee is out of all 
proportion to the expenses involved in the administration of justice and that such 
a levy is unconstitutional as amounting to an unreasonable restriction on the funda- 
mental rights. He attacked the Court-Fees Act as ultra vires and prayed that 
he should be granted a refund of that portion of the fee which was over and above 
that which can be charged under the Court-Fees Act of 1922. In Application No. 
2486 of 1964 in C.S. No. 7 of 1959, the plaintiff in the suit is the applicant. For 
similar reasons as those advanced in the earlier application, this applicant contended. 
that the Court-fee, which he was called upon to pay on the suit claim, which came 
to Rs. 19,500 was far in excess of the fee that should have been leviable under the 
earlier Court-Fees Act of 1922. The levy was attacked as an exorbitant charge for 
the administration of justice and as highly arbitrary and oppressive. 


In W.P. No. 1743 of 1964, the petitioner sought to file a suit in which the relief 
was valued at over Rs. 2,00,000. ‘The filing of the suit would require a heavy pay- 
ment as Court-fee under the 1955 Act read.with rule 1 of Order 2 of the High Court- 
Fees Rules, 1956. Challenging the levy as invalid and ultra vires, the petitioner seeks 
in this writ petition the issue of a writ of Mandamus, direction or order, ‘to declare the 
rule referred to and the provisions of the Madras Court-Fees and Suits Valuation 
Act (XIV of 1955) to be invalid and ultra vires in so far they relate to fees in suits 
and appeals on the Original Side and to direct the Registrar to levy fees in 
accordance with the Court-Fees Act of 1870, as amended and in force immediately 
* prior to the passing of Madras Act XIV of 1955. 





* 23rd April, 1965, 


N 
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The counter-affidavit filed by the State of Madras in this writ petition denies. 
the charge of invalidity. It is claimed herein that the Act of 1955 amended the 
entire law and in fact reduced the quantum of court-fee payable in respect of claims. 
of smaller value. “Certain figures have been furnished in the counter-affidavit 

. with regard to the actual realisations by way of.court-fee for the year 1954-55 and. 
the expenses of administration of justice. Broadly stated, the figures are: the total 
_ of the receipts are said to amount to Rs. 122 lakhs, while the cost of administration 
of justice inclusive of the cost of administration of criminal justice is in excess of that 
figure, being nearly Rs. 125 lakhs. It is accordingly claimed that the scale of fee 
has been devised only to meet the actual charge of administration of justice and does. 
not result in placing any heavy or unbearable burden upon the suitor. In the other 
two applications, the counter-affidavit filed on behalf of the State of Madras merely 
states that no refund as claimed can be ordered in terms of the provisions of the 
Act, and that in so far as the other contentions regarding the validity are concerned, 
the averment in the counter-affidavit filed in the writ petition adequately deal with 
that aspect of the matter. Le 
Briefly stated, the Court-Fees Act, 1955, follows a pattern of levy of fees which 
marks a departure from the pattern that was followed either in the Court-Fees Act 
of 1870 or in similar later enactments of different States; and broadly stating the 
position, the pattern was to taper off the levy of the fee in the higher slabs of suit 
claims. Again; acertain maximum was also fixed in the earlier enactments.. 
Taking the Court-fees Act of 1870, in respect of suit claims upto Rs. 1,000, the rate 
was 74 percent. ofthe value of the subject-matter; between Rs. 1,001 and Rs. 5,000 
of the value of the subject-matter, the rate was 5 per cent.; between Rs. 5,001 and. 


-7 Rs. 10,000, Rs. 10,001 and Rs. 20,000, Rs. 20,001 and Rs. 30,000 and Rs. 30,001 


to Rs. 50,000, the rates were respectively 4, 3, 2 and 1 percent. In all claims above 
Rs, 50,000, the rate was half per cent. of the amount in excess of Rs. 50,000. The 
1870 Act also prescribed a maximum of Rs. 3,000; that is to say, if on the computa- 
tion of the Court-fee according to the scale, the Court-fee worked out to a figure 
above Rs. 3,000 on the basis of the value of the subject-matter nevertheless, the suitor 
had to pay only this maximum. The Madras Court-fees Act of 1922 also followed. 
the same pattern of tapering off. Though the rates on the various slabs were higher 
than those in 1870 Act, the principle of having a léwer rate on the successive higher 
slabs was adopted. _ Virtually, the same scheme finds place in all the Court-fees. 
Act of the various States. 


When the Madras Legislature enacted Act XIV of 1955, however, this tapering; 
scale was abandoned and a flat rate of 74 per cent. of the value of the subject-matter 
was fixed. To take for instance the figures relevant to the levy in respect of a claim: 
of Rs. 10,00,000 under the 1870 Act, the maximum Court-fee was only Rs. 3,000; 
Andhra Pradesh Rs. 12,427-8-0; Assam Rs. 9,262-8-0, Bihar Rs. 10,000; Bombay 
Rs. 8,156-4-0, Kerala Rs. 3,000 being maximum and Madhya Pradesh Rs. 4,000 
being the maximum. But in Madras, the amount of Court-fee leviable on such a. 
claim is 74 per cent., being Rs. 75,000. These figures are extracted from the XIV 
Report (Vol. I) of the Law Commission of India. 


Mr. V. K. Thirnvenkatachari, learned Counsel for the petitioner and the 
applicants in these cases, argues that the tapering scale was intended to avoid undue 
burden on a litigant and that it was also based upon the principle that the services 
rendered by the State in making provision for the administration of justice had to 
be equally distributed as a fee, for the precise quantum of service rendered in any 
particular case could not be ascertained. It would accordingly be unrealistic to 
claim that such service in a suit increases in direct propertion to the value of the 
subject-matter of the suit. As it cannot be stated that solely by reason of the value 
of the subject-matter the service increases in its scope, the pattern of the earlier 
legislation on this matter rightly provided for a tapering scale, and that principle 
was regarded as in fact consistent with the levy of a€ee as distinct from the levy of ° 
a tax. It is further pointed by the learned Counsel that while enacting the Court- 
fees Act of 1870, the Legislature in fact reduced the Court-fee that was being pre- 


6 e 
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viously levied. In the statement of objects andreasons relevant to the 1870 enact- 
‘ment, it was stated that the rate of stamp fees leviable in the Courts, as fixed in the 
earlier Act of 1867 were to agreat extent tentative andthat the experience gained 
of their working ‘ seems to be conclusive as to their repressive effect on the general 
litigation of the country.’ It was also stated then that it was thought expedient 
to make “a general reduction in the rates now chargeable on the institution of 
civil suits and to revert to the principle of maximum fee which obtained under the 
former law.” The Legislature at that time thought that levy of high Court-fees 
was in fact a deterrent to litigation and to the obtaining of relief by suitors and the 
adjudication of their lawful claims. ’ ; l 


While it is not denied that the fees levied under the Court-fees Act is intended 
to provide for the cost of administration and note has to be taken of the fact that 
such costs of administration have been increasing in the recenttimes, it is nevertheless 
contended that the mode of computation of the fee adopted by the Madras Act of 
1955 altogether disentitles it to be called a fee and makėsit a tax as it were on the 
litigation or in the adjudication or enforcement of lawful claims of the citizen. 
In the statement of objects and reasons that preceded the Act of 1955, it was observed 
that conditions have materially changed since the enactment of the 1870 Act and 
litigation had grown enormously in variety and complexity and the Legislature 
purported to attempt a.“ rationalisation ” of the laws relating to Court-fees as an 
‘urgent measure of judicial reform. The statement of objects and reasons further 
stated that an ad valorem fee of 74 per cent. was being payable as a uniform rate, as 
the disparity in levy of fee of differing slabs of suit claims could not be justified. 
While in the case of suits relating to small amounts the obligation to pay a fairly 
high rate of fee was a hardship, there did not appear to be any justification to levy a 
lower rate of fee in respect of litigation above Rs.5,000, and for these reasons, the 
rate of fee was made uniform at 74 per cent. No doubt, if mere uniformity in the 
scale of fee is to be the guiding principle no attack can be levelled against the Act. 
But, according to the learned Counsel, that is not a principle which would be applied 
without having regard to the underlying concept of what the State should in law 
and in justice recover from thesuitor, forwhose benefit it provides a machinery for 
the administration of justice. It is pointed out by the learned Counsel that it is 
not always that a successful suitor is able to recover the Court-fee from the defeated 
defendant. Even assuming that he can do so, does it afford a proper reply to the 
charge that the fee is excessive and unreasonable? Even the contention that the 
Suitor can recover from the defendant only shifts the burden from one suitor to 
another and makes the cost of defence prohibitive. It does not answer the attack 
on the question of principle involved. 


At the outset it may be pointed out that the legislative lists do make a distinc- 
tion between a tax anda fee. While List I of the Seventh Schedule to the Consti- 
tution by Entry 95 confers legislative power upon the Parliament to enact a law 
regarding jurisdiction and powers of all Courts except the Supreme Court with 
respect to any of the matters in that list, by Entry g6, it does not enable the Parlia- 
ment to legislate for fees taken in any Court, though it canlegislate for fees in respect 
of any of the matters in the List. Entry 77 of List I covers the constitution, organi- 
sation, jurisdiction and powers of the Supreme Court, including contempt of such 
Court, and the fees taken therein. Entry 3 in List IJ, the State List, provides for 
legislation by the State Legislature of fees taken in all Courts except the Supreme 
Court. Entry 66 of List IT covers fees in respect of any of the matters in this List, 
not including fees taken in any Court. Similarly, the Concurrent List also provides 
for legislation regarding fets in respect of any of the matters in this list, but not includ- 
ing fees taken in any Court. Firstly, therefore, a distinction is made in the legislative 
lists between fees taken in Court and fees charged in respect of any of the matters 
in the relevant list. The result would appear to be that in so far as fees taken in 
Court is concerned, power to Bgislate is derived from Entry 3 of the State List, and 

- both the Parliament in legislating in respect of any topic in List I or List III and the 
State Legislature in legislating on any matter contained in the Concurrent List III 
o 
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are prohibited from legislating in respect of fees to be taken in any Court. That 
power is undoubtedly given exclusively to the State Legislature. Nextly, reference 
has been made by the learned Counsel to the fact that taxes in respect of which the 
several Legislatures can legislate, are enumerated in the Lists themselves. It is 
obvious that the power of the Legislature to levy a tax cannot travel outside the 
scope of the specific entries contained in the Lists and the Lists themselves do make a 
distinction, which is clear and unambiguous, between a fee and a tax. It is the 
contention of the learned Counsel that looked at in the light of the history of the 
previous legislation, a pattern set over a period of nearly a century a principle can 
be gathered, viz., that in providing for a lower rate of fee on the higher slabs of suit 
claims, an attempt has been made to lay an even burden as it were on all classes o 
suitors to bear the cost of the machinery of administration of justice. For the first 
time, however, the’ Madras Legislature has deviated from this principle and the 
result is clearly that one class of suitors, those with claims for larger amounts, are 
called upon to pay an unequal share of that burden. 

When a fee ceases to be a fee and assumes the proportion of a tax has been 
subject-matter of several decisions, to a few of which reference may usefully be made. 
In the Commissioner, Hindu Religious and Charitable Endowments v. Sri Lakshmindra 
Thirtha Swamiar1, their Lordships of the Supreme Court had to consider the 
distinction between a tax and a fee. They start with the definition given to the 
expression ‘tax’ by the High Court of Australia, which is in these terms, 
(at page 295) : 

“A tax is a compulsory exaction of money by a public authority for public . 

purposes enforceable by law and is not a payment for services rendered.” 
They observe that the essence of taxation js compulsion, that it is imposed under 
statutory power without the taxpayers’ consent and the payment is enforced by law. 
The next characteristic of a tax was said to be that it is an imposition made for a 
public purpose without reference to any special benefit to be conferred on the payer 
of the tax, that is to say, the levy is for purposes of general revenue, which, when 
collected, forms part of the public revenues of the State. In the matter of levy of a 
tax there is no question of any element of quid pro quo between the tax payer and the 
public authority. A third feature is that it is a part of the common burden, the 
quantum of the imposition depending generally upon the capacity of the taxpayer 
to pay. As distinct from a tax, a fee is charged for a special service rendered to 
individuals by some Governmental agency. They say (at page 295) : > 

“The amount of fee levied is supposed to be based on the expenses incurred by 

_ the Government in rendering the service, though in many cases the costs are 
arbitrarily assessed. Ordinarily the fees are uniform and no account is taken of 
the varying abilities of different recipients to pay.” 


Finally they observe that an element of compulsion or coerciveness is present in all 
kinds of imposition though in different degrees and it is not totally absent in fees. 
This compulsion cannot therefore be made the sole or even material criterion for 
distinguishing a tax from a fee. In paragraph 46 of the judgment, they observe : 

“If as we hold, a fee is regarded as a sort of return or consideration for services 
rendered, it is absolutely necessary that the levy of fees should, on the face of the 

` legislative provision, be correlated to the expenses incurred by Government in 
rendering the services.” 
Again, in pargaraph .48, they obserte : 

“ Our Constitution has, for legislative purposes, made a distinction between a 
tax and a fee and while there are various entries in the legislative lists with regard 
to the various forms of taxes, there is an entry at the end of each one of the three 
lists as regards fees which could be levied in respect of any of the matters that is 
included init. The implication seems to be that fees have special reference to the 
governmental action undertaken in respect of any 8f these matters.” 


el 
I, (1954) S.C.J. 335: (1954) 1 M.L.J. 596: (1954) S.C.R. 1005: A.I.R. 1954 S.C. 282. 
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It must be noted that this decision did not deal with fees taken in Courts but with 
fees charged charged by Government in respect of matters included in the legisla- 
tive lists. 


In Khacheru Singh v. S. D.O., Khurjat, the question arose whether the levy of a 
fee of Rs. 50 on an application under Article. 226 of the Constitution was valid. 
The Court-fees Uttar Pradesh Amendment Act, 1959, amended the provisions of the 
Court-fees Act of 1870. Under that Act, a Court-fee of Rs. 5 had to be paid on a 
petition presented to the High Court. By the Amendment Act, it was raised to 
Rs, 50 and it was contended that the levy was not a fee but a tax and was beyond the 
competence of the State Legislature. The validity of the levy of the fee was upheld. 
The learned Judges referred to the decision of the Supreme Court, but finally dealt 
with the matter on this basis. (at page 464): 


“ Now, it is common ground in the present case that the fees realised under the 
Court-fees Act are not appropriated for any specific purpose, but form part of 
the general revenues of the State. It is therefore difficult to hold that fee under 
this Act (although undoubtedly a tax in the general sense of an imposition) is 
either a tax or a fee, as these terms have been defined in the case to which I have 
referred. It is not an exaction imposed without reference to any special benefit 
conferred on the payers, for it is imposed only on those persons who wish to file 
documents in a Court or to obtain copies of certain documents, the filing of the 
document or the obtaining of the copy being a direct benefit to the person con- 
cerned, It would appear therefore not to be a tax as so defined. Nor clearly 
is it a fee as so defined, if only for the reason that the moneys realised have not 
been set apart but have merged in the public revenue of the State.” 


Thereafter, they say that the definition of fee to be found in the Supreme Court cases. 
was not intended to be exhaustive and that the fee in question was difrerent from the 
type of fee which the Supreme Court had under consideration. The competency 
of the State Legislature to legislate in that regard was accordingly upheld. The 
only point to notice with regard to this decision is that whether the services rendered 
was commensurate with the fee charged was not specifically dealt with in this deci- 
sion. What appears to have been argued is that for the reason that the fee realised 
was credited to the general revenue, it partook of the character ofa tax and it was 
that contention that was repelled. 


> InG. P. Syndicate Private Limited v. I. T. Commissioner, the levy of a fee under 
the Bombay Court-fees Act XXXVI of 1959 in respect ofan application made under 
section 66 of the Indian Income-tax Act was questioned. This levy was prescribed 
as one half of the ad valorem fee leviable on the amount in dispute, (viz., the difference 
between the amount of tax actually assessed and the amount of tax admitted by the 
assessee as payable by him), subject to the minimum fee of Rs. 50. The contention 
that it was a tax and not a fee and was beyond the competence of the State Legis- 
lature was rejected. These contentions were however based on Article 14 of the 
Constitution and the claim of the petitioners was that they had a right to make an 
application under section 66 of the Income-tax Act, which was said to be a substan- 
tive right vested in them and which arose out of the assessment proceedings. It was 
urged that this right was impaired by the impugned provision in the Court-Fees Act. 
Though the learned Judges referred to several decisions, the question was not 
considered from the point of view of the bengfit sought by the applicant or the 
fee charged as consideration for conferring that benefit. The conclusion was 
expressed by the learned Judges thus. (at page 1 I4): 


“ The learned Advocate-General in our opinion is right in saying that the levy 
of Court-fee for raising the general revenue has been authorised by the relevant 
entries in the legislative lists under the Constitution and the challenge therefore. 
to the validity of such fees dh the ground that they are not earmarked as a separate 

a_a MM 
1. A.I.R. 1960 All 462. 2. A.LR. 1962 Bom. 106. , 
e 
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fund for the purposes of meeting the expenses of the services rendered cannot 
be sustained.” 


The learned Judges also observe, (at page 114): 


“ The fees collected under the Court-fees Act were always considered as raised 
for general revenue and went to the general public revenue. That the Court- 
fees Act was a measure for raising public revenue was held by the Privy Council 
in Rachappa Subbarao v. Sidappa Venkataraot,........ That the Court-fees Act 
‘was in essence a taxing statute and that the fees collected under the Act were for 
purposes of raising general public revenue has been the view expressed about the 
enactments in several judicial decisions.” 


The learned Judges referred to the Governfnent of India Act and the entries in the 
iists therein as well as to the Seventh Schedule to the Constitution. They proceeded 
to say :— 


“ As in Government of India Act, 1935, under the Constitution, also, a distinc- 
tion has been made between the Court-fees and the other fees. Article 146 and 
Article 229 again provide that the fees levied in Courts are to form part of the 
general revenue of the Union or the State as the case may be........ It is there- 

_ fore clear that one of the essential elements laid down by the Supreme Court as 
the requisite of a fee, viz.,.that it must be apprapriated to a separate fund ear- 
marked to meet the expenses of the services, has never been true of the court-fees 
at any time and is also not true of the court-fees levied after the Constitution....”’ 


It would be seen that the question was considered in the above decision not on 
the ground that the services rendered by the State were not proportionate to the 
quantum of the fee levied, but on the question that since the sums realised by court- 
fee were not separately kept from other public moneys, the levy ceased to bear the 
characteristics of a fee and became a tax. Under Article 266 ofthe Constitution, all 
revenues received by the Government of a State shall form part of the consolidated 
fund called ‘ the consolidated fund of a State’. The expression ‘revenue’ is a 
colourless one and would certainly include both a tax, which the Legislature of a 
State levied in the exercise of the powers conferred upon it by the relevant entries 
in List II of the Seventh Schedule, as well as all manner of fees, whether fees received 
in Courts or fees in respect of any matters in the List. But, undoubtedly, the Consti- 
tution itself makes a distinction between taxes and fees and the mere circumstances 
that all sums received by the State, whether as a tax or as a fee, enters into the console 
dated fund cannot take away the special character of a fee and render the fees utilisa- 
ble as a sum collected by way of tax. That is the principal argument advanced 
before me and I am not able to derive any assistance on that aspect of the matter 
from the above-cited decision. 


The difference between a tax and a licence-fee was considered by a Bench of 
this Court in Varadachari v. State of Madras*. It was clearly laid down there that 
the licence fee is not intended to raise revenues for the general purposes of the 
authority levying the fee and that any levy intended for such purposes should be 
in the shape ofa tax. _ It was also pointed out that a licence fee had to be reasonable 
while a tax need not be. In a decision of the Rangoon High Court, Municipal 
forporation of Rangoon v. The Sooratee Bara Bazaar Company Limited’, the power 
to impose a fee for licence on owners of private markets was considered and it was 
held that such power cannot extend to enacting a licence fee of any amount and 
that even the sanction by the Governmtnt to levy such a fee would not render it 
lawful. The limit to charge a fee would be set by the expenses of the Corporation 
in carrying out the duties imposed on it by the Act in supervision and regulation of 
private markets. In a decision of the Privy Council The Pazundaung Bazaar Company 
Limited v. The Municipal Corporation, Rangoon‘, it was decided that the fee charged in 
a 

1. (1919) I.L.R. 43 Bom. 507. 3. PR I.L.R. 5 Rangoon 212. 


2. (1952) 2 M.L.J. 410: LL.R. (1953) 4. (1931) L.R. 58 LA. 313: (1931) 61 
Mad. 217. M.LJ.740(S.C.). ` 
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respect of licences need not be confined to the cost of the issue, and inspection of 
licences and the office expenses of thë controlling authority. It may reasonably 

cover the cost of special services necessitated by the duties and liabilities imposed 

by the Corporation in respect of supervision and regulation of private markets. . 
It was held that where a corporation had in good faith charged the fees and fixed 

an amount thereof on the footing that the sums paid would cover the cost aforesaid, 

it could not be held to be beyond the powers of the Corporation to exact payment 

of those fees. ‘Though these decisions relate to other classes of fees than fees charged 

in Courts, the principle that a fee is levied only in consideration of certain special 

services and is not a tax which can be without any limit or which can also be linked 

to a person’s ability to pay, seems to be made clear. : | 


A recent decision of the Punjab High Courtin Delhi Cloth and General Mills v. 
Chief Commissioner, dealt with the registration fee in respect of a debenture trust deed 
covering properties of the value of Rs. 2.5 crores. A registration fee exceeding 
Rs. 1.25 lakhs was demanded. This demand was attacked on the ground that 
the fee was wholly disproportionate to the services to be rendered under the Regis- 
tration Act and that it was so excessive that it was really a tax and as such its levy 
was illegal. This contention was upheld. A slightly different view was expressed 
in M. S. U. Mills Lid. v. State of Rajasthan®. That was a case of a licence fee demand- 
ed under the Indian Factories Act. The learned Judges while admitting ‘the fact 
that a fee is not generally meant to augment general revenues but is levied for some 
service rendered by the State, proceed to say. (at page 180) : 


ing, is a measure for raising revenue for the State. Then, there are fees strictly 
so called, which are not meant for raising revenue but for meeting the expenses 


With respect, I am unable to agree to the statement that the Court-fees Acts are 
instrumentsethrough which general public revenues of the State are intended to be 


raised. 

It would certainly appear to follow from a consideration of the several decisions 
and the precise division between taxes and fees that is the essence of the legislative 
lists, that-a fee cannot notwithstanding it 1s “ revenue ”?” which the State receives, 
transgress beyond the limits of the characteristics of a fee and take on the proportions. 
ofatax. The learned Advocate-General does not deny that Court-fees is only a fee 
and cannot be regarded as a tax. He has referred to the decision of the Supreme 
Court in Sri Sudhindra Tirtha Swamiar v. Commissioner, Hindu Religious and Charitable 
Endoments®. That was a case of contributions levied under the Hindu Religious and 
Charitable Endowments Act. The provisions of the Act had been enacted with the 
object of establishing a distinct fund out of the income of the endowments and 
unrelated to the general revénues of the Mate. Section 82 of the Act XIX of 195: 
as amended by Act XX VI of 1954, provided for the recovery of contributions on. 
the same scale as it had been obtaining previously. Their Lordships observe. (at 
page 975): : ae , 

‘¢ Tt is true that contributions levied under section 76 (1) of the Act before it was. 

amended had the charactenistic of a tax and the levy thereof was accordingly 
a 

1, ALR. 1964 Punj 492. 3. ALR. 1963 S.C. 966. 

2. A.ILR. 1954 Raj. 178. e l . nk 
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struck down. But the Legislature had power to enact appropriate retrospective 
legislation declaring these levies as fees by denuding them of the characteristics 
‘which went to make the levies of the nature of a tax......... . Retrospectively,, 
the payments received by the Government were disassociated from the general 
Governmental revenues and by sub-section (2) of section 82, account was to be 
made on the footing that these payments constituted a distinct and separate 
funds rise" ° 


They upheld the levy in the instant case as covered by the appropriate entry in the 
Seventh Schedule, but pointed out that the levy was for rendering services in connec- 
tion with the supervision over religious institutions. I am unable to see to what 
extent this decision can support the contentions of the State. What all it lays down 
is merely that it is not a postulate of a fee that it must be related to the actual services 
rendered by the authority to each individual and that a fee need not necessarily be 
uniform. But undoubtedly, their Lordships insisted that there should be a reason- 
able relation between the levy and the expenses incurred for rendering services. 


If the history of the legislation all over the country during the past century is to 
be any guide, it has always been recognised that a flat rate of Court-fee on claims 
of whatever amount would not be consistent with the principle that the fee is to be a 
rough equivalent of the services rendered.. Undoubtedly, for services of an identical 
nature, the suitor with a large claim is called upon to pay a much heavier fees than 
one with a smaller claim. Though a strict equivalence between the fee and the 
service may not be possible and cannot be demanded, the levy of such fees as the 
Court-fees Act of 1955 contemplates discloses even on their face that the court- 
fee levied on higher claims is wholly disproportionate to the services rendered. 


I have referred to the fact that the State purports to contend that as against a 
total receipt of fees of this description of Rs. 125 lakhs, the administration of justice 
involves the expenditure of nearly Rs. 130 lakhs. To these figures exception has 
been taken, for, in the broad classification of administration of justice, the expendi- 
ture relevant to the administration of criminal justice as well as payments made to 

‘Governmental legal agencies are also included. It is the contention of Mr. V. K.. 
Thiruvenkatachari that the administration of criminal justice is one of the primary 
functions of the State and that the expenditure on this head should be met from the 
general revenues derived by taxation. The administration of criminal justice is a 
benefit to every citizen and not only to a civil suitor. A civil suitor in common . 
with other citizens pays taxes to the extent to which he is called upon to pay them. © 
He contributes in a manner of speaking to the expenses of the administration of 
criminal justice independently of any amount which he might have to pay when he 
approaches civil Courts for relief. It is accordingly the contention that Court-fees 
which are derived only from civil suitors should not be regarded as a fund from 
out of which the general expenses of the State’s administration, particularly in 
relation to the administration’ of criminal justice, should be met. There is 
undoubtedly considerable force in this contention. If these expenses are excluded, 
it would certainly show a large volume of surplus remaining out of the realisations 
of court-fees after defraying the expenditure of administration of civil justice. 


The question raised before me is one of considerable importance and though 
I have expressed some tentative conclusions on some aspects of the arguments 
advanced, I deem it desirable that the matter should receive consideration by a 
Bench. The view expressed in the severa] decisions referred to are by no means 
uniform and there are observations here and there which, support the contention 
of the State that a Court-fees Act can be regarded as a measure for raising general 
public revenues. Why a court-fee should be anything more than what a fee 
connotes must depend on an examination of the principle involved, which can. 
best be done by a Bench. The papers will be placed, before the Honourable the’ 
Chief Justice for suitable orders. j 


(In pursuance of the above Order of Reference, the petitions were heard by a 


Bench, Veeraswami and Natesan, 77.) e 
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V. K. Thiruvenkatachari, for A. R. Ramanathan, for Petitioner in W.P. No. 1743 
of 1964 and for G. Remaswami for Applicant in Application No. 2445 of 1965. 


` S.V. Subrahamanyam for Subbaraya Aiyar, Sethuraman and Padmanabhan, for Appli- 
cant in Application No. 2486 of 1964. 


V. Thyagarajan and M. A. Srinivasan, for Petitioner in W.P. No. 3891 of 1965. 

K. S. Naidu, for Plaintiff in Diary No. 4359 of 1965. 

V. Srinivasan, for Plaintiff in Diary No. 6672 of 1966. 

The Advocate-General and Assistant Government Pleader, for Respondents 
in W.P. Nos. 1743 of 1964, and 3891 of 1965. 

L. V. Krishnaswamy Iyer, for Respondents 1 and 2 in Application No, 2486 of 
1964. | 

V. @Phyagarajan and M. A. Srinwasan for Respondents 3 to 8 in Application 
No. 2486 of 1964. 


The Advocate-General and K. Venkataswami, for the Additional Government 
Pleader, for State. : 


The Order of the Court was made by 


Natesan, F.*—These cases raise an interesting and somewhat difficult question 
of the constitutional validity of the High Court-Fees Rules, 1956, which came into 
force on the rst day of January, 1957. Known as the High Court-Fees Rules, 1956, 
it incorporates the provisions of the Madras Court-fees and Suits Valuation Act, 
XIV of 1955, which has been statutorily made applicable for suits and proceedings 
instituted in the High Court in its Original Jurisdiction also, and the attack is 
directed against the validity of Article I, Schedule I of the said Act, which provides 
for an uniform ad valorem fee without limit at 7$ per cent. on all plaints or written 
statements pleading a set-off or counter-claim or memoranda of appeal. Except 
“W.P. No. 3891 of 1965 the other cases were heard by our learned brother Srinivasan, 
J., and the matter referred to a Bench, as the questions involved have posed a 
variety of opinion and are of considerable importance. l 


The circumstances under which the question gets posed may first be briefly 
get out. By W.P. No. 1743 of 1964 the petitioner, who has to file a suit for reliefs 
valued at Rs. 2,06,552 and would be affected by the levy, seeks the issue of a writ 
of mandamus or other direction or order, declaring the relevant rules relating to the 
levy of fees on ad valorem scale invalid and ultra vires and for a direction to 
the Registrar of the High Court to levy fees in suits and appeals in the Original 
‘Side of the High Court in accordance with the Court-fees Act, 1870, as amended . 
in 1922, and applicable to proceedings in the High Court in its Original Jurisdiction 
-before the High Court-Fees Rules, 1956, came into force. The petitioner in W.P. 
No. 3891 of 1965 is an applicant for probate in O.P. No. 124 of 1965 in the Original 
Jurisdiction of this Court and caveat has been entered in the matter. As under the 
rules regarding Court-fees, as they now stand, if caveat is entered and the application 
for probate registered as a suit, one half of the scale of fees on ad valorem scale on the 
market value of the estate, less the fee already paid on the application for probate, 
is levied, the petitioner has come out with the application for relief similar to the 
‘one claimed in W.P. No. 1743 of 1964. By application No. 2445 of 1964, the 
plaintiff in G.S. No. 43 of 1961, who had+to pay a Court-fee of Rs. 26,000-75 claims 
refund of the Court-fee said, as an illegal exaction. Similar relief is prayed for 
in Application No. 2486 of 1964 by the plaintiff in G.S. No. 7 of 1959 who.had to 
pay a Court-fee of about Rs. 19,500. It is stated for these petitioners that they 
limit their claims for refund to the excess over and above what they would have paid 
under the Court-fees Rules prior to the introduction of the new Rules in 1956 and 
the application of the Madras Court-fees and Suits Valuation Act, 1955. 


* 34st March, 1967. 
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It is needless to refer in greater detail to the facts. The power of the High 
Court to levy fees on suits and proceedings presented in its Original Jurisdiction 
is not questioned. What is stressed before us is the scope and content of that power 
and the limitations on its exercise. In suits on the Original Side previously only.a 
very light institution fee was payable, and further fees were collected for subsequent 
proceedings in the matter, and aiso hearing fees for the time taken by the High Court 
in adjudging causes. For the first hearing of every suit the fee payable was Rs. 10 
and for every day subsequent to the first, a fee of Rs. 20 was payable. The initia] 
levy was gradually raised, and unde? the High Court Fees Rules, 1933, the institu- 
tion.fee, where the value of the subject-matter of the suit did not exceed Rs. 2,500 
was Rs, 225 and for every thousand rupees or part thereof in excess of Rs. 2,500 a 
fee of Rs. 5 had to be paid. Ofcourse, fees on the further proceedings in the suit and 
hearing fees had to be paid, the hearing fee being as before Rs. 10 for the first day 
and Rs. 20 for the subsequent days. In 1949 the fee payable in the High Court in 
its Original Jurisdiction was brought in line with the fees payable in the other civil 
Courts, by R.O.C. No. 2219 of 1949, which added to Order 2, rule 1 of the High 
Court-Fees Rules, 1933, the following : 

“To other documents including Memoranda of appeals the Registrar shall 
apply so far as may be the law for the time being in force relating to Court-fees, 
as regards the scale of such fees, the manner of levy of such fees, the refund of 
such fees and in every other respect, in the manner and to the extent that it is 
applicable to similar documents filed in original proceedings in a District Court 
and in appeals from decrees and orders of a District Court.” . 

The result was to apply the Court-Fees Act VII of 1870 as amended in Madras 
in 1922, to proceedings in the High Court in its Original Jurisdiction also. Under 
the Court-Fees Act, 1870, currerit till it was amended in Madras in 1922, the fee 
was leviedat 74 percent. on the value of the subject-matter of claims upto 
Rs. 1,000; between Rs. 1,001 and Rs. 5,000 the rate was 5 per cent.; between 
Rs. 10,000 and Rs. 20,000 it was 3 per cent.; between Rs. 20,000 and Rs. 30,000 it 
was 2 per cent.; and thereafter upto Rs. 50,000 it was 1 per cent. For all claims 
above Rs. 50,000 the rate was 4 per cent. of the claim in excess of Rs. 50,000, and 
the maximum fee leviable was also fixed, namely, Rs. 3,000. The Madras Court- 
Fees Act, 1922, while raising the percentage and levy, retained the slab system. 
the rate tapering off as the value of-the subject-matter went up. The fee on a 
claim for “Rs. 50,000 was Rs. 1,762-7-0 and above Rs. 50,000 for every Rs. 5,000 
or part thereofin excess a.Court-fee of Rs. 30 was payable. The levy now impugnede 
under the High Court=Fees. Rules, 1956, which came into operation on the first 
day of January, 1957, is found under Order 2, rule 1 of the High Court Fees Rules, 
1956, which runs: 

“ The fee in all suits and proceedings instituted on or after the 1gth day of May, 

` 1955, and all proceedings by way of appeal-or otherwise arising therefrom shall 
be levied by the Registrar, Sheriff and the Reserve Bank of India, as the case 
tay be, according to the provisions of the Madras Court-fees and Suits Valuation 
Act XIV of 1955, and the rules framed thereunder, and according to the scale’ 
of fees set out in Appendix II hereto, upon the several documents, matters and 
transactions specified as chargeable thereon. ‘The fees chargeable to Government 
shall be charged by the Reserve Bank of India and credited to Government.” 


The Madras Court-Fees and Suits Valuation Act, 1955, made applicable to pro- 
ceedings on the Original Side has completely recast the basis of levy of court-fees. 
The slab system and the-tapering scale on the slabs has been given up and a uniform 
leyy of 74. per cent. ad valorem on the subject-matter of the claim without limit 
has been introduced. No maximum is fixed on the court-fee payable and the 
result is, whereas previously on a claim for Rs. 50,000, the court-fee payable was 
Rs. 1,762-7-0, the court-fee payable under the new rule is Rs. -3,750; and while, 
previously on a claim of rupees one lakh, the court-feee payable was Rs. 2,062-7-0 
now a court-fee of Rs.°7,500 has to be paid.--In probate matters previously in 
proceedings in the High Court cn the. application for probate, a fee of Rs, 25 was ; 
e 
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payable, and when it was converted on entry of caveat into a testamentary suit, 
a hearing fee of Rs. 10 was payable for the first day, and thereafter Rs. 20 for every 
succeeding day. Under the new rules, on the entry of caveat and the application 
getting converted into a testamentary suit, eourt-fee is payable on the value of the 
estate at one half of the scale of fees prescribed in Article I, Schedule I of the Court- 
Fees and Suits Valuation Act, 1955, less the fee paid on the application for prabate, 
It is in these circumstances that the several suitors in the abave matters, who have 
been either compelled to pay or called upon to pay heavy amounts as <ourt-fees 
are challenging the levy as a highly arbitrary and oppressive exaction, not authorised. 
by law. The contention is that what can be levied and may be levied is only a 
fee and not a tax, while what is levied though termed fee, in fact, is a tax. 

Prior to the Court-Fees Act of 1955 the source of the High Court’s power" to. 
settle a table af Court-Fves in proceedings before the Court was traced to section 15. 
of the Charter Act (1861) 24 and 25 Vict. 104, clause 37 of the Letters 
Patent of this Court, and sections 106 (1) and 107 (e) of the Government of India 
Act, 1915, corresponding to sections 223 and 994 of the Government of India Act, 
1935. The matter is nat res integra and is covered by decisions, to refer ta the more 
recent: Seshadri v. Province of Madras, Satyanarayanamurthi v. Income-tax, Appellate 
Tribunal?. Article 225 of the Constitution preserved the pre-existirg powcr of the 
High Court to make rules of Court and prescribe court-fees. Under this Article 
any rule made by the High Court will not have legal authority if the Legislature 
made a law on the same subject, and now the Legislature of the State while not 
exempting under section 2 of the Court-Fees Act, 1955, proceedingsin the original. 
jurisdiction of the High Court from the appl'cability of the Act, by section 4 has 
enacted that no document which is chargeable under the Act shall be filcd, exhibited. 
or recorded in or be acted upon or furnished, by any Court including the High Court 
unless in respect of such document, there be paid a fee of an Amount not less than 
that indicated as chargeable under this Act, But the power to levy the court-fee 
whether it is exercised by the High Court or by the Legislature is subject to the 
provisions of the Constitution and the head of legislation under which the levy of 
fees in Courts may be and is sought far the State to be sustained is Entry 3 in List IT 
af the Seventh Schedule of the. Constitution. It would be convenient here to set 
out the said Entry in the State List. 


© Conenth Schedule—List II—State List: Entry 3.—Administration of Justice; 

constitution and organisation of all Courts, except the Supreme Court and the 

° High Court; officers and servants of the High Court; procedure in rent and 
revenue Courts; fees taken in. all Courts except the Supreme Court.”’ 


The precise head of power under which the levy could be sustained being Entry 
3 above set out, the argument of learned Counsel appearing for the suitors based 
thereon may first be briefly indicated. Learned Counsel contends that the demand 
of court-fee to be legal must be a fee and not a tax and what is to be looked for to 
scrutinise its validity is its substance and not the form or the nomenclature under 
which ıt is made. A fee properly so called, learned Counsel paint out, is a levy for 
special services required by or given to the assessce ard must bear reasonable 
relation ta the cost of the services, while a tax is a levy for raising revenues for the 
general purposes of the State. It is submitted that the Court-fee now demanded 
is really a tax on litigation for the general purpose of the State and that Court-fee 
has ceased to be the fee it was intended to be. It is stated that administration of 
justice is one of the principal functions of tHe State and that while the suitors in 
general may not grudge to bear any reasonable fee that may be charged when 
they approach the Cour®, the present levy when the value af the subject-matter of 
the litigation is fairly high becomes wholly incommensurate with the requirements 
of the occasion. Court-fee according to Counsel has become a tax on litigation and. 
litigants, not the subject of any particular legislative head under the Lists: Parlia- 
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ment alone would have the power to impose such a levy under Article 248 (2) and 
Entry 97 of List I. Learned Counsel contend that as the demand assumes staggering 
proportions as the value of the claim goes up, it is regressive in its effect and keeps 
out bona fide suitars from seeking justice through Courts and vindicating their rights, 
It has become a weapon in the hands of defendants ta coerce settlement of lawful 
claims at low figures. A suitor may nat be able to find the exorbitant court-fees 
thaugh he would, be considered a man cf means ifit comes ta a question af his secking 
leave to sue in forma pauperis. The ad valorem scale without an upper limit is 
wholly unreasonable and could not be justifid. It can have no relation to the 
time taken in Court or the services rendered to the suitor, The claim may be on 
a hundi or negotiable instrument for.one lakh of rupees and it may be dispased of 
ex parte, or it may be a commercial cause for a like amount where the defence is 
nominal, and the whole matter is over in little or no time. Still the suitor will 
have to pay a Court-fee of Rs. 7,500 and there may be another claim by the same 
suitar for one thausand rupees and the hearing of the suit may ga on for days with 
innumerable witnesses and scores of documents all on a court-fee af Rs. 75. It will 
be no answer to the dispraportionate incidence that the plaintiff could recover his 
costs from the defendant. The demand is on the suitor, be it plaintiff ar defendant; 
it is the cause that brings them before the Court and the question 1s whether any 
rational basis could be found for a flit rate ed valorem levy without limit. The 
pattern of levy for nearly a century has been to provide a regulated scale of fees, 
the percentage of levy getting lower and lower as the value of the claim went up,. 
ultimately becoming nominal. That was the best that could be done as a practical 
way of equitably distributing the cost of administration of justice. Learned Counsel 
attack the ad valorem scale of fees under the Court-Fees Act, 1955, as irrational, wholly 
unjust.fied and not called for by any increase in the cost af administration of civil 
justice. It is stated that the State appears to have proceeded, in the view that the 
suitor in the civil Court will have to compensate the Government for its expenses 
incurred not only in the administration of civil justice, but also expenses ir.curred, 
by the State in the admimstratian of justice in the criminal Courts, The State 
would further have the litigant pay the expenses of the State’s own law officers, 


_ On behalf of the State in the original counter affidavit filed by the 
Joint Secretary to the Revenue Department the attempt was to justify the increase 
of court-fees in 1955 under the Act of 1955 by reference to certain figures of receipts 
from Courts and costs of the administration of justice. It was pleaded that the 
rates prescribed in the Court-Fees Act XIV of 1955 were not excessive, that there 
was just fication for the increase in 1955 and that the levy was not a tax on litigants, 
However, after the matter was referred to a Bench, on behalf of the State, Counsel 
for the suitors were informed and notice given that in addition to the aforesaid 
defence, it would be argued that the levy of court-fees need not be in proportion 
to the services rendered and that, on the contrary, a levy of court-fee for raising 
general revenue is permissible, The main contention of the learned Advocate- 
General, now appearing for the State, was that the fee levied in Courts does not 
belong to the class of fees which have to be commensurate with the services rendered, 
and to sustain whose val dity they must be correlated with the services rendered. 
It was submitted that the fees levied in Courts are, and have always been, treated 
on a different faating from all other fees, and that the element of quid pro quo 
should not be looked for in fees levied in Courts. It was further submitted that the 
fees collected under the Court-Fees Ast had always been treated in the past as part 
of the public revenues. Before us further statements of receipts and expenditure 
in relation to administration of Justice in the State have been filed at the instance 
of the Advocate-General; and we will be referring to the same in due course. The 
points raised require detailed and careful consideration. 


To start with it is agreed on all sides that the only head, of legislation in the 
State List, List IT of the Seventh Schedule, under which the levy could be sustained, 
is Entry 3 already set out. It is necessary in this context to refer to Entry 77 of 
List I relating to fees taken in the Supreme Court. It runs thus: 
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List E Entry 77: Constitution, organisation, jurisdiction and powers of the 
Supreme Court (including contempt of such Court), and the fees taken therein ; 
persons entitled to practise before the Supreme Court.”’ 

Entry 3 of List II authorises laws with respect to “ fees taken in all Courts except 
the Supreme Court.’ The expression is ‘ fees” and nct ° taxes,’ and the Constitu- 
tion, under its several provisions makes a distinction between fees and taxes. In 
List I—Union List, Entries 1 to 81 mention the several matters over which Parlia- 
ment has authority to legislate, and Entries 82 to 92-A enumerate the taxes which 
can be imposed by the Union Parliament. In the State List, Entries 1| to 44 form 
a group giving the State heads of general legislation, and Entries 45 to 62 deal 
with State taxes, While Entry 96 in the Union List provides for laws relating to 
fees in respect of any of the matters in the Union List, but not including fees taken 
in any Court, Entry 66 of the State Lisc relates to fees in respect of any of the matters 
in the State List, but not including fees taken in any Court. When we come to the 
concurrent list, there is no provision for taxes, and Entry 47, provides for fees in 
respect of any of the matters in the concurrent list, but not including fees taken in 
anv Court. Taxation, it will be seen, is not intended to be covered under the main 
heads of legislation, but is treated as a distinct matter for the purpose of legislative 
competence. Even so, specific power is given to impose fees in relation ta matters 
in the several lists. ‘There could be fee even in relation to a tax law. 

The well-marked distinction which the Constitution makes between fee and 

tax found in the three legislative lists may be noticed also in Articles 110 and 199 

of the Constitution. While Article 109 (1) provides that a Money Bill shall not 

‘be introduced in the Cauncil of State, Article 110 (2) provides, 

‘© A Bill shall not be deemed ta be a Money Bill by reason only that it pro- 
vides for the imposition of fines or ather pecuniary penalties, ar far the demand 
ox payment of fees far licences or fees for services rendered, ar by reason that it 
provides for the imposition, abolition, remission, alteratian or regulation of any 
tax by any lacal authority or body for local purposes.” 

Similarly,-in relation to the States, while Article 198 (1) prohibits the 

introduction of a Money Bill in a Legislative Council, Article 199 (2) inter alia 

states that a Bill shall nat be deemed to be a Money Bill by reason only that- it 
pravides for the demand or payment of fees far licences or fees for services 
rendered. Article 277 states: 

e ‘* Any taxes; duties, cesses or fees which, immediately before the commence- 
ment of this Constitution, were being lawfully levied by the Government of any 
State or by any municipality or ather local autharity or body for the purposes 
of the State, municipality, district or other local area may, notwithstanding that 
those taxes, duties, cesses or fees are mentioned in the Union List, continue tc 
be levied and to be applied to the same purposes until provision ta the contrary 
is made by Parliament by law.” . 

It may be that, generally speaking, the word “ fee’? has no rigid meanings 

and it may be that it is occasionally found used, while the more appropriate word 

would be tax. But, as will be seen presently, in taxation parlance, the expression 

‘fee’ has acquired a distinct concept, and the Constitution has made a clear distinc- 

tion between fees and taxes when conferring legislative powers. It is, therefore 

necessary ta examine first the content of the expression ‘fee’ and ‘tax’. Cooley 

defines ‘ tax’ as š 

«burdens or charges imposed by legislative power upon persons or property, 
to raise maney for public purposes.” ’ i 

Freely expressed, taxation is the raising of money for the purpose of Government 

by means of contributions from individual persons. The Supreme Court has 

adopted the definition of tax given by Latham, G.J., of the High Court of Australia 


in Matihesus v. Chicory Markesng Board?: ' 
1. 60 Com. L.R. 263: at 276. 
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“A tax is a compulsory exaction of money by public authority for public 
purposes enforceable by law and is not payment far services rendered.’ 


It is pointed out by Mukherjee, J. (as he then was) in Commissioner of Hindu 
Reilgious Endowments, Madras v. Sri Lakshmindra Thirtha Swamiar of Sri Sirur Mutt! 
(the first Strur Muti case): ' 


“This definition brings out, in our opinion, the essential characteristics of a 
tax as distinguished from other forms of imposition which, in a general sense, are 
included within it. It is said that the essence af taxation is compulsion, that 
is to say, it is impased under statutory pcwer without the tax-payer’s consent and. 
the payment is enfarced by law.’’ 


A reference to Lutz on Public Finance would show that fees as opposed to taxes are 
distinguished by this that the ruling principle is special payment for special services. 
While the duty to pay taxes generally follows from the fact of membership in the 
State, the duty to pay fees-arises only as a result.of making a special demand. Gener- 
ally speaking, it may be said that, where fecs are charged for any service and are nat 
intended to exceed the cost of the service, the fees charged for practical purposes, 
do not constitute taxation. Na doubt, in its widest and broadcst sense, taxation 
would include levy of fees. Article 366 (28) of the Constitution defines ‘ taxatian ’ 
as including the imposition of any tax or impost, whether general or local ar special, 
and ‘ tax’ shall be construed accordingly. But when the fees charged are raised to 
such an extent as to far exceed the value of the services, and to contribute substan- 
tially to the general revenues of the State, in effect it becomes a tax. In the first 
Sirur Mutt Gaset, where the validity of the levy of contribution under the Madras 
Hindu Religious and Charitable Endowments Act, by section 76 of the Act, was 
questioned, the distinction between ‘ tax’ and ‘fee ’ is thus brought out: 


“ It seems to us that though levying of fees is only a particular form of the exer- 
cise of the taxing power of the State, our Constitution has placed fees under a 
separate category far purposes oflegislation and at the end of each one of the three 
legislative lists, it has given a power to the particular Legislature to legislate on. 
the imposition of fees in respect to every, one of the items dealt with in the list 
itself. Some idea as to what fees are may be gathered from clause (2) of Articles 
aaa 199 referred to above which speak of fees for licences and for services 
rendered.’” toy ” 


After pointing out that the characteristic of tax is that the levy is for the purpose 
cf general revenue which, when collected, forms part af the public revenues of the 
State, that the object ofthe taxis not to confer any specific benefit upon any 
particular individual, that there is na element of quid pro quo between the tax-payer 
and the public authority, and that it is a feature of taxation thatit is part of the 
cemmon burden and the quantum of imposition upon the tax-payer depends 
generally upon his capacity to pay, it is stated : 


“ Of course, in some cases whether a man would come within the category of a 
service receiver may be a matter of his choice, but that by itself would not consti- 
tute a major test which can be taken asthe criterion of this species of imposition 
(fee). The distinction between a tax and a fee lies primarily in the fact that a tax 
is levied as a part of a common burtlen, while a fee is a payment for special benefit 
or privilege. Fees confer a special capacity, although the special advantage, as 
for example in the case af registration fees for docuntents or marriage licences, 
is secondary to the primary motive of regulation in the public interest. (Vide 
Findlay Shirras on Science `f Public Finance, Volume I, page 202). Public 
interest seems to be at the basis of all impositicns, but in a fee itis the special bene- 


P74, (1954) S.C.J. 335: (1954) 1 M.L.J. 596 282. 
at 615: (1954) S.C.R. 1005: A.LR. 1954 S.C. 
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fit which the individual receives. As Seligman says, it is the special benefit 
accruing to the individual which is the reason for payment in the case of fees : 
in the case of a tax, the part‘cular advantage if it exists at all is an incidental 
result of State action. (Vide Seligman’s Essays on Taxation, page 408.) 


If, as we hold, a fee is regarded as a sort of return or consideration for services 
rendered, it is absolutely necessary that the levy of fees should, on the face of the 
legislative provision, be co-related to the expenses incuired by Government in 
rendering the services. As indicated in Article 110 of the Constitution, ordinarily 
there are two classes of cases where Government imposes ‘fees’ upon persons. 
in the first class of cases, Government simply grants a permissicn or privilege 
to a person to do something, which otherwise that person whould not be ccmpetent 
to do and extracts fee either heavy or moderate fram that person in return for the 
privilege that is conferred.......... 


In ather class of cases, the Government does some positive work far the benefit 
of persons and the money is taken as the return for the work done or services 
rendered. Ifthe money thus paid is set apart and appropriated specifically for 
the performance af such work and is not merged in the public revenues for the 
benefit of the general public, it could be counted as fees and not a tax. There is 
really no generic difference between the tax and fees and 25 said by Seligman, the 
taxing power of a State may-manifest itself in three different farms known respec- 
tively as special assessments, fees and taxes. (Vide Scligman’s Essays on Taxa- 
tion, page 406.) 


Our Constitution has, for legislative purposes, made a distinction betweena 
tax and a fee and while there are various entries in the legislative lists with regard 
to various forms of taxes, there is an entry at the end of each one of the three Lists 
as regards fees which could be levied in respect of any of the matters that is included 
init, The implication seems to be that fees have special reference to gavernmental 
action undertaken in respect to any of these matters.”’ 


In that case their Lordships affirmed the decision of this Court striking down 
the contribution levied under section 76 of the Madras Hindu Rel'gious and Chari- 
table Endowments Act as a tax and not a fee and as beyond the legislative power of 
the State. Section 76 which was struck down authorised the levy of an annual 
centribution on all religious institutions, the maximum being fixed at 5 per cent. of 
the income derived by them. In striking down the levy as unconstitutional, the 
Supreme Court observed (page 296): 


“It may be noticed, however, that the contribution that has been ‘tevied under 
section 76 of the Aét has been made to depend upon the capacity of the payer and 
not upon the quantum of benefit that is supposed to be cenferred on any particular 
religious institution. Further the institut:ons which come under the lower income 
group and have income less than Rs. 1,000 annually, are excluded from the Habi- 
lity to pay the additianal charges urder clause (2) of the section. These are 
undoubtedly some of the characteristics of a ‘tax ’ and the imposition bears a 
close analogy to incame-tax, But the material fact which negatives the theary af 
fees in the present case is that the money raised by levy of the ccntribucion is not 
earmarked on specified for defraying the expenses that the Government has ta 
incur in performing the services. All the collections go to the Consolidated Fund 
af the State and all the expenses have to be met not out af these collections but 
aut of the general revenues by a proper method of appropriation as is done in 
case of other Government expenses. That in wtself might not be conclusive, but in this 
cuse there is a total absence of any co-relation between the expenses incurred by the Government 
and the amount raised by contribution under -the provision of section 76 and in these cir- 
cumstances the theory of a return or counter-payment of quid pro quo cannot have 
any possible application to this case,” 


r 
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The validity of the levy came up again for consideration after certain amend- 
ments were made by the Government to section 76. The levy by the amendment 
was consiituted into a separate fund and the amounts raised specifically earmarked 
for defraying expenses for rendering services. They did not go into the consolidated 
fund af the State, but were included, in a separate fund and the contributions were 
payable ta the Commissioner under the Act. There was no reliable evidence af 
the absence of any correlation between the expenses incurred and the amounts collect- 
ted as contributions. The val'dity of the amended legislation was upheld by the 
Supreme Court in Sudhindra Thirtha Swamiar v. Commissioner, Hindu Religious and Chari- 
table Endowments!, the Supreme Court observing (at page 976) : 


“The State Legislature has power to levy a fee under the Seventh Schedule, 
List ITI, Entry 28 read with Entry 47. The Legislature was, therefore, competent 
to levy a fee for rendering services in connection with the maintenance, supervi- 
sion and control over the religious institutions and it was competent to levy the 
fee retrospectively.”’ 


Their Lordships again in this decision reiterated the several characteristics of * fee’ 
in the follawing terms (at page 975) : 


A levy in the nature of a fee does not cease to be of that character merely 
` because there is an element of compulsion or caeréiveness present in it, nor is 
it a postulate of a fee that it must havedirect relation to the actual services render- 
ed by the authority to each individual who obtains the benefit of the service. If 
with a view ta‘provide a specific service, levy is imposed by law and, expenses for 
maintaining the service are met out of the amounts collected there being reason- 
able relation between the levy and the expenses incurred, for rendering the service, 
the levy would be in the nature of a fee and notin the nature of tax. It is 
true that ordinarily fee is uniform and, no account is taken of the varying abili- 
ties of different recipients. But absence of uniformity is not a criterion on which 
alone it can be said that itis of the nature ofa tax. A fee being a levy in consi- 
deration of rendering service of a particular type, correlation between the expendi- 
ture incurred by the.Government and the levy must undoubtedly exist, but a 
levy will not be regarded, as a tax merely because of the absence of uniformity in 
its incidence, or because of compulsion in the collection therecf, nor because some 
of the contributories do not obtain the same degree of service as others may.” 


The distinction maintained in the Constitution in relation to legislative powers 
between a tax and a fee was again emphasised by the Supreme Court when affirming 
the validity of the contribution levied, on public trusts in the State of Bombay under 
the Bombay Public Trust Act, 1950. The contributions with certain other specified 
sums under the Act made up the Public Trusts Administration Fund to be applied 
for payment of charges incidental to the regulation of public trusts and for carrying 
into effect the provisions of the Act. Speaking for the Court, Mukherjea, J. (as 
he then was); observed in that matter, Ratilal v. State of Bombay?: 


“We may start by saying that although there is no generic difference between a 
tax and a fee and in fact there are only different forms in which the taxing power 
of a State manifests itself, our Constitution has in fact, made a distinction between 
a tax and a fee for legislative purpases............ There is no doubt that a 
fee resembles a tax in many respects and the question which presents difficulty is 
‘what is the proper test by which ome could be distinguished from the other? A 
tax is undoubtedly in the nature of a compulsory exation of money by a public 
authority for public purposes, the payment of which às enforced by law. But 
the other and equally important characteristic of a tax is that the imposition is 
made for public purpose to meet the general expenses of the State without reference 
ta any special advantage to be conferred upon the payers of the tax...... Fees 

a E a 


1. A.T.R. 1963 S.C. 966. 480 : (1954) S.C.R. 1055 : A.I.R. 1954 S.C. 388° 
2. (1954) 1 M.L.J. 718 at 727 : (1954) S.C.J. at395. j ' 
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on the other hand, are payments primarily in the public interest, but for some 
special service rendered or some special work done for the benefit of those from 
`- whom the payments are demanded. ‘Thus in fees there is always an element of 
` quid pro quo which is absent in a tax. It may not be possible to prove in every 
case that the fees that are collected by the Government approximate to the expenses 
that are incurred by it in rendering any particular kind of services or in perform- 
ing any particular work for the benefit of certain individuals. But in order that 
the collections made by the Government can rank as fees, there must be co-relation 
between the levy imposed and the expenses incurred by the State for the purpose” 
of rendering such services. This can be proved by showing that on the’ face of 
the legislative provision itself, the collections are not merged in the general 
revenue but are set apart and appropriated for rendering these services. 


Thus two elements are essential in order that a payment may be regarded as a 
fee. In the first place, it must belevied in consideration of certain services which 
the individuals accepted either willingly or unwillingly and, in the second place 
the amount collected must be earmarked to meet the expenses of rendering these 
services and must not go to the general revenue of the State to be spent for general 
public purposes.’ 


The classification by the Constitution for legislative purposes of impost as tax. 
and fees, with their characteristics was again stated by the Supreme Court in Sri 
Jagannath v. State of Orissa, the Court pointing out: 


“Thus in fees there is-‘always an element of quid pro quo wh absent in a tax. 
Two elements are thus essential in order that a payment may be regarded asa 
fee. In the first place, it must be levied in consideration of certain services which 
the individual accepted either willingly or unwillingly. But this by itself is not 
enough to make the imposition a fee, if the payment demanded for rendering of 
such services are not set apart or specifically appropriated for that purpose but 
are merged in the general revenue of the State to be spent for general public pur- 
poses.” : 

We would like ta point out here that what would make a levy cease to be a fee is 
not just its merger in the general revenues of the State, but the emphasis is on its 
merger for being spent for general public purposes, with no intention to appropriate 
it for purposes of the service to be rendered. : 


e In State of Orissa v. Chakobhai Ghelabhai © Co.2, the Supreme Court affirmed. 
the distinction between a tax and afee considered in Commissioner, Hindu Religious 
and Charitable Endowments v. Sri Lakshmindra Thirtha Swamair®, and upheld the levy 
that was in question in that case, fees for appeals and applications in revision 
under the Orissa Sales Tax Act, as within the competence of the provincial Legislature 
pointing out that the fees imposed by the rule in question were for services rendered 
by the governmental agency and that though ordinarily fees were uniform, there 
would be various ginds of fees and it was not passible to formulate a definition that 
would be applicable to all cases. In that case, on every memoranda of appeal 
against an order of assessment or penalty or application for revision or review of 
such order, a fee calculated at 5 per cent. of the amount in dispute subject to a 
maximum of Rs. 100 and a minimum of Re. 1 was provided for. 


, In Hinger-Rampur Coal Co, v. State of Orisssa*, the validity of cess levied under the 
Orissa Mining Areas Development Fund Act hed to be considered—whether it was 
a tax of a duty of excise ora fee. Gajendragadkar, J. (as he then was), who read 
the judgment for the majority of the Court, examining the prior decisions of the Court 
observed : 
ee r aaa 

1.` (1954) 1 M.L.J. 591 at 595 : (1954) S.C. _ 3. (1954) 1 M.L.J.596 : (1954) S.C.J. 335: 
p 3,329 7 (1954) S.C.R: 1046 : A.LR,, 1954 S.C. (1954) SCR, 1005 ALR. 954 S C. 282. 
a . . 2 5.C.R. 537 : A.LR. 1961 S.C. 
*2. (1961) 2 S.C.J.95 :(1961) 1 S.C.R. 719: 459 il 464. iiia , 
A.LR. 1961 S.C. 284. . v l 
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“In regard to fees there is, and must always be, co-relation between the fee 
collected and the service intended ta be rendered. Cases may arise where under 
the guise of levying a fee Legislature may attempt to imposed a tax ; and in the 
case of such a colourable exercise of legislative power Courts would have ta scruti- 
nise the scheme of the levy very carefully and determine whether in fact there is a 
co-relation between the service and the levy, or whether the levy is either not co- 
related with service or is levied to such an excessive extent as ta be a pretence of a 
fee and not a fee in reality........ . The distinction between a tax and a fee is 
however, important and it is recognised by the Canstitution.’’ 


Dealing with the challenge to the levy in that case, based an the farm in which the 
levy: was imposed, it was stated (at page 469) : 


“ Therefore, in our opinion, the mere fact that the levy imposed by the impugn“ 

ed Act has adopted the method, of determining the rate of the levy by reference to 

. the minerals produced by the mines would, not by itself make the levy a duty of 

excise. The method thus adopted may be relevant in considering the character 

. of the-impost, but its effect must be weighed along with and in the light of the 
other relevant circumstances.’ ae 


The distinction between a tax and a fee has again been the subject of considera- 
tion by the Supreme Court in Corporation of Calcutta v. Liberty Ginema!. In. that case 
the licence fee on a cinema house fixed in 1948 at Rs. 400 per year was increased to 
Rs. 6,000 in the year 1958 by changing the basis of assessment. The relevant pro- 
vision of the Calcutta Municipal Act, 1951, which authorised the levy, was section 
548, and the Court (the majority) took the view that the levy authorised, by section 
548 was a tax and not a fee in return for services to be rendered by the Corporation, 
and that, therefore, no question. arose in the case of correlating the amount of the 
levy to the cost of the services. The legislative power was there whether the levy was 
a tax or a fee, It was observed in that case that the Act in question used the word. 
‘fee’ indiscriminately, and that the provision for the imposition of licence fee 
did nat necessarily lead to the conclusion that the fee must be only for services 
rendered, as the word ‘fee’ in the Act was held not conclusive of the character of the 
levy. “The question whether the fee contemplated by the section was a fee in return 
for services was decided by reference to the terms of the section, and the absence of" 
any provision for the rendering of any service by the Corporation (at page 1116): 


“ Whether a particular levy is a fee or tax has to be decided only by reference ° 
to the terms of the section as we have earlier stated. Tts position in the Act can- 


mind that if looking at the terms of the provisions authorising the levy it appears- 
that it is not for special services rendered to the person on whom the levy is im- 
posed, it cannot be a fee wherever it may be placed in the statute. 


x * € * a 


The conclusion to which we then arrive is that the levy under section 548 is not 
a fee as the Act does not provide for any services of special kird being rendered 
resulting in benefits to the person on whom it is imposed. ”’ 


In the light of the above decisioxts it is difficult to accept any argument that 
the word ‘fees’ used in Entry 3 of List II should not be given its limited meaning 
as impost for services sought or rendered. We cannot ignore plain language in 
heads of legislation, Entry 96 of List I, Entry 66 of List II, and Entry 47 of List ITI, 
excepting fees taken in any Court. In the context of the user, the fees excepted 
cannot be a different kind. The part separated may be presumed to be of the same 
brand as the whole. Reference may also be made here to Entry 44 of List TTI— 


1. (1965) 2 S.C.R. 477 : ALR. 1965 S.C. 1107. 
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‘stamp duties other than duties or fees collected by means of judicial stamps, but not 
including rates of stamp duty. Tax is a genus of which fee is a species, and when 
-we are on the content of legislative powers under the head, ‘ fees’ in a Constitution, 
where legislative powers are distributed between the Provinces and the Union, we 
cannot too readily ignore the accepted connotation of the expression ‘fees’. ‘The 
Constitution itself has indicated the scope of the expression ‘ fee’ in Articles 110 and 
199; fees may be far licences or for services rendered. When a power to taxis given 
it is practically unlimited, in force. When the power granted, is just taxation, it 
‘would cover every conceivable exaction which it is possible for a Government to 
make, whether in the name of a tax or any such names as rates, assessrhnents, duties 
impost, excise, licences, fees-or tolls. In our view, when the Constitution under a 
particular head does not grant a general power to tax, but limits and circumscribes 
the grant to the particular species, fees, and empowers only levy of fees, the power 
given cannot in its exercise be equated to the general pawer of taxation with all 
its consequences. The distinction between power of taxation in general and limited 
‘powers of taxation becames material when legislative power gets distributed or is 
delegated. The separatian in powers in regard ta taxes and fees as now found 
is first braught out in the Government of India Act of 1935, when legislative powers, 
-were divided between the Federal Legislature and the Provinces. The present 
‘Constitution has continued and maintained, the distinction. We shall presently 
‘be examining the argument for the State based on the separation of fees taken in 
‘Courts from the head of legislation for fees in general in respect of matters in the 
several lists. The further contention that the Court-Fees Act is a taxing statute, that 
‘the fees callected thereunder have always been for raising revenue for the State 
and that legislative history and judicial decisions relating ta court-fees have always 
treated it as a source of general revenue, thereby giving the word ‘ fee’ in the phrase 
‘fees taken in Courts’ a meaning all its own, calls for examination of the question 
-whether the distinctian between fees and taxes, maintained in the Canstitution, Js 
‘without difference when it comes to levy of fees in Courts. 


Where the Legislature is vested with absolute jurisdiction, the laws promulgated 

“by it could take effect according to the language in which it is expressed liberally 
construed. When the legislatrve powers are varied and distributed under different 

heads of legislation, then it becomes necessary to examine with strictness the 
substance of the legislation for the purpose of determining what it is the Legislature 

js doing and under which power it is acting. The materials placed before us show 
that even, prior to the Constitution, and even prior to the Government of India Act, 

1935, distinction between fee and tax was observed, though it-often got blurred, 

where the distinction could have no material significance. Under the Government 

of India Act, 1935, Entry 59, List I of the Seventh Schedule, provided for fees in 

general in respect of matters in the list, but not including fees taken in any Court. 

“Under section 214 of the Act the Federal Court was empowered to make rules as 
to the fees to be charged in respt ct of procecdings in that Court. Entry 1 of List II 

afthe Act related to the constitution and organisation of all Courts except the Federal 

Court and fees taken thercin, and Entry 54 of List IT contained the general head 

‘fees’ in respect of any of the matters in List IT, but not including fees taken in any - 

‘Court. The Entries, in List III, 25 and 36, while providing for fees in respect 
of the matters in the List excepted from the head of legislation fees taken in any 

‘Court. Corresponding to Articles 110 and, 199 of the present Constitution, there 
were sections 37 and 82, excepting fees for licences ar fees for services rendered, 

from the concept of Money Bills. Section 136 of the Act defined the revenues of the 

“Federation and the revefwes of the provinces as including all revenues and public 
moneys raised or received by the Federation oi by the Provinces, as the case may be. 

It is relevant at this stage to point out that in the British Parliament also the distinc- 

tion between fees and taxation ia general, is keptup. A ways and means resolution 

-is a necessary preliminary tHere to the imposition af new taxes, the continuation 
-af an expiring tax, an increase in the rate of an existing tax, or the extension of the 
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incidence of a cax sa as to include persons rot already payers. In May’s Parlia- 
mentary Practice, Fifteenth Edition, page 765, it is found stated: 


“ Payments which are intended to cover the expenses of a Government depart- 
ment in performing services for the public or sections of the public and are retained 
by the depaitment, are not regarded as charges. Such payments may take 
the form of fees or licences. 


This rule is not allawed to legitimise charges so disproportionate to the cost of 
the services rendered as ta amount to taxation. 


The Speaker has ruled that, in the case of a licence granced by a Government 
department, the payment charged for the issue of the licence, if it is a small fee 
cfan administrative character, should not be considered a charge upon the subject 
necessitating a ways and means resolution, but that if the fee charged did more 
than this, a ways and means resolution would be necessary. Ifthe fees are pay- 
able into the Exchequer a ways and means resolution is rendered necessary,” ? 


īt is seen at page 783 that the Commons which had claimed the exclusive 
right in respect of legislation over charges imposed upon the people, formerly 
extended the claim to the imposition of fees and pecuniary penalties and to the mode 
of suing for fees and penalties and their application when recovered, denying the 
Lords the power to deal with these matters. Finding the rigid enforcement of this 
claim inconvenient, in 1849 the Lords were given the power by a standing order 
(now No. 55) to deal by bill or amendment with pecuniary penalties, forfeiture of 
fees, when the object of such penalties or forfeitures was to secure the cxecution of 
an Act, and when the fees imposed were nat payable into the exchequer, ar in aid 
of the public revenue. 


We may remark here that the Court-Fees Act of 1955 was admittedly not intro- 
duced as a Money Bill. Of course, this is not of much importance, and cannot 
affect the real character of the levy. Before the distribution af legislative powers 
the distinction between fee and tax could arise, and have arisen, when local autho- 
rities were delegated the power of fixing rates ir respect of imposts and levying 
licence fees. When the Legislature itself had plenary pawers of taxation, it would 
matter little-whether the levy exceeded the limits of the impost as fee properly 
so called. But when the Legislature authorised the levy, and left it to a local autho- 


rity or other body, then the question can arise whether the delegated authority ə 


had exceeded its powers. If the Legislature had sanctioned only a fee, and the 
delegated authority in excess of its powers under the guise of a fee had provided 
for an exaction which in reality would be a tax, then it would be ulira vires the local 
authority. If what had been authorised was a fee, then there has to be correlation 
between the income and the expenditure. The Court in such a case should 
scrutinize the reasonableness of the levy and strike down the levy if it had exceeded 
the bounds of a fee. The question in this form arose for consideration before the 
Rangoon High Court in Municipal Corporation of Rangoon v. The Sooratee Bara 
Bazaar Co., Lid.1, on the claim of the Corporation of the City of Rangoon under the 
City of Rangaon Municipal Act to exact as licence fee any amount. The Court 
held that the intention of the Legislature was not to give the Corporation power to 
impose on owners of private markets a charge for a licence which might extend to 
any amount for which the sanction of the local Government could be obtained, but 
to limit it to charge a fee which would cover the expenses of the Corporation in 
carrying out the duties impased on it by the Act, of the supervisian and regulation 
A private markets, Cunliffe, J., in the Court of first ialance abserved (at page 
l): ; 
“I am of opinion that the rule levying such a high licensing fee upon the 
plaintiffs for the occupation of their bazaars amountg not ta a proper and reason- 


1. (1927) I.L.R. 5 Rang. 212. 
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able fee such as was contemplated but does in fact amount to the infliction of an 
unauthorised tax.”’ | 


The Division Bench (Rutledge, C. J., and Brown, J.), after quoting from Maxwell 

_ the well settled rule of law that all charges upon the subject must be imposed by 
clear and unambiguous language, because in some degree they aperate as penalties, 
and the subject is nat ta be taxed unless the language of the statute clearly imposes 
the obligation, observed (at page 228): 


“The question must be decided by the intention of the Legislature. Was 
it the intention to give the Corporation power to impose on the owners of private 
markets a charge for a licence which might extend ta any amount for which the 
sanction of the local Gavernment could be obtained? Or was the intention 
merely to give power to charge a fee which would save the Corporation from being 
out of packet by reason of the duties and liabilities imposed on it by Act of the 
supervision and regulation of private markets? In our opinion some more 
definite words than the general words of section 178 (3) are necessary before we 
can read into-the words the farmer intention.” ` : 


Section 178 (3) referred to there ran thus : 


“ For every such licence or permission a fee may be charged at such rate as 
shall from time to time be fixed by the Corporation.”’ 


The levy in question was struck down as subordinate legislation which was ulira 
vires. The Corporation had been empowered to levy only a fee, but it was exacting 
a tax. 


The governing Constitution then, was the Government of India Act of 1919 
With diarchy in the Provinces. The subjects of administration were divided into 
two categaries, central and provincial by the rules known as the Devolution Rules. 
The sources of revenue were also divided and the Provincial Legislature was 
empowered to present its own budget and levy its own tax relating to the provincial 
sources of revenue. It could not, under section 80-A of the Act, without the 
previous sanction of the Governor-General, make or take into consideration any 
law imposing or authorising the imposition of any new tax, unless the tax was one 
scheduled as exempted from the provisions of the rules made under the Act. The 
heading of Schedule IT of the “ Scheduled Taxes Rules’’ provided that in the 
Schedule the word ‘ tax? included cess, rate, duty or fee. In the List of provincial 
subjects in the Government of India Act, 1919, item 20 is described thus: 


“ Non-judicial stamps, subject to legislation by the Indian Legislature, and 

. judicial stamps, subject to legislation by the Indian Legislature, as regards amount 

of Court-Fees levied in relation to suits and proceedings inthe High Courts 
under their Original Jurisdiction.” 


Reference is made to these aspects ta emphasise that ‘fee’ as such, though a form 
of taxation in its wider sense, had for long received a significance all its own, and 
has generally been understood as an impost severely restricted in its scope and 
operation. It might be that occasionally statutes levying imposts have not always 
maintained the distinction, and the expression. ‘ fee? might have been used loosely 
while intending a tax and in any given case, when the question arose as to what 
had been intended, the substance of the levy had been scrutinised. But when a 
fundamental document like the Constitution, in defining legislative powers, uses 
a particular expression 1h more than one place, and the expression has a signifi- 
cance of its own, it should ordinarily receive the same meaning wherever it is found 
unless the context or setting compels or necessitates otherwise. 


The learned Advocate-General strongly relies on two features relating to Court- 
fees as placing it in a-different category and making the tests in regard to the validity 
ofa fee inappropriate. The first argument is that fees taken in Courts are specially 
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taken out of the general category of fees in Entry 66. It is said that the expression — 
* fees taken in any Court’ has not been the subject of consideration by the Supreme 
Court, and that, when their Lordships af the Supreme Court were pointing out the 
distinction between ‘ fees’ and ‘ taxes’ it was with reference to the Entries 96 in 
List I, 66 in List IT and 47 in List III. Fees taken in Courts, according to the 
learned Advocate-General, are a class of imposition by themselves, and though 
called fees, differ from the type of fees referred to in the decisions of the Supreme 
Court. Trae, the framers of the Constitution, and the Constitution Act of 1935, 
have separated fees taken in Courts from other fees, and made it a distinct head of 
legislative power. But in our view they were familiar with the generally recognised 
usage of the expression, and, if a valid legislative purpose is apparent in separating 
fees taken in Courts from other fees, wé should be going against the ordinarily 
accepted canons of construction, if we hald that the expression ‘fees’ in Entry 3 
in List II, does not carry its normally accepted connotation, The purpose in separa- 
ting fees taken in Courts from other fees is obvious. Now, an action in a civil Court 
in respect of any matter may invite the consideration of more than one law and 
several laws would be involved. A single suit relating to immoveable property 
may necessitate the consideration of the Succession Act, the Transfer of Property 
Act, the Contract Act, the Stamp Act, Registration Act, Evidence Act, and various 
other laws. Ifthe Legislature fixes a fee in respect of a Court action with reference > 
to every law it makes, it willlead to utter confusion. Fees will have to be calculated 
and levied under the several Acts, and it may not be apparent when the suit is 
instituted as ta what laws would come up for consideration in the action. Frequently 
new legal problems become apparent only during the course of the trial or at the 
stage of arguments, and quite often at the appellate stage. By separating fees taken 
in Courts from the general power for levying fees in respect of matters in any list, and 
providing far a single head of legislation for fees in Courts, confusion and practical 
difficulty in the matter oflevy and collection of Court-fees are avoided. By investing 
the power under one head, the method of levying fee for Court action is simplified, 
Fees have been taken in Courts always when the proceedings were initiated, generally 
on the document presented in Courts. The Constitution has taken a pragmatic 
approach in this regard when distributing legislative powers, and therefore, in 
our view, the mere fact that fees taken in Courts are made a separate head of legis- 
lation cannot alter the innate charactér of the levy as a fee. If the Constitution 
makers did not intend to give the expression ‘ fees’ in Entry 3 of List II the same 
connotation as it had in Entry 66 of the List, they could have adopted any othere __ „> 
Synonym oftax. Ofcourse, fees may be of various kinds, and they may have special ~ 
features of their own, and so fees taken in Courts may have certain special 
characteristics having regard, to the occasion of the levy, the manner of the levy, and 
ather related matters. But the core of ihé expression will not be least by reason 
only of certain special features attaching to the levy. 


We shall take up the next argument of the learned Advocate-General, that fees 
taken in Courts cannot be considered to be fees in the technical sense, as under the 
Constitution they have ta form part of the Consolidated Fund. It is urged that, 
for an impost to be a fee levied as such for services rendered, it should be earmarked 
to meet the expenses of rendering services and must nat go into the general revenues 
ofthe State. The Advocate-General refers to Articles 146 and 229 ofthe Constitu- 
tions, - Referring ta the Supreme Court, Article 146 (3) runs: 

e 


“The administrative expenses of the Supreme Court, including all salaries, 
allowances and, pensions payable to ar in respect of the officers and servants of 
the Court, shall be charged upon the Consolidated Fund of the State, and any 
fees or other moneys taken-by the Court shall farm part of that Fund.” 


Based on these Articles, it is stressed that the fees taken by the Courts have to go e 
inta the Consolidated Fund of India.or the State, as the case may be: they cannot 
be credited ta any separate fund, and so lack the sine‘quo non for a fee. Itis urged 
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that the Constitution itself does nat provide for fees taken in Courts maintaining an 
essential element of a ‘fee’ properly so called, that it should be earmarked 2nd credi- 
ted to a separate fund. Therefore, it is said the Constitution marks out fees taken 
in Courts, from the ather fees. This feature, itis stated, makes it a tax, though called 
afee. The question for consideration is whether it is an essential ard necessary 
element of a fee properly so called that it should be credited ar capable beirg credi- 
ted to a separate fund and should not fall inta the Consolidated Furd. It may be 
convenient to read here Article 266 of the Constitution : 


“ Article 266 (1) : Subject to the provisions of Article 267 and to the provisions 
of this Chapter with respect to the assignment of the whole or part of 
the net proceeds of certain taxes and duties to States, all revenues received 
by the Government of India, all loans raised by that Government by 
the issue of treasury bills, laans or ways and means advances ard all 
moneys received by that Government in repayment of loans shall form one consoli- 
dated fund to be entitled “the Consolidated Furd of Irdia’’, ard all revenues 
received by the Government of a State, all loans raised by that Goverrment by 
the issue of treasury bills, loans or ways and means advances and all moneys 
received by that Goverrment in repayment of loans shall form one consolidated, 
fund to be entitled “the Consolidated Fund of the State.” 


(2) All other public moneys received by or on behalf of the Government of 
India or the Government of.a State shall be credited to the public. account of 
India or the public account of the State, as the case may be. 


(3) No moneys out of the Consolidated Fund of India, or the Cansalidated 
Fund of a Siate, shall be appropriated except in accordance with law and for the 
purposes and in the manner provided. in this Constitution. °? 


Instances of ‘ all other public moneys’ referred to in clause (2) are to be found in 
Arti:le 284: 
“ All moneys received by or deposited with— 


(a) any officer emplcyed in connection with the affairs of the Union or of a 
State in his capacity as such, other than revenues or public moneys raised or 
received by the Government of India, or the Government of the State, as the case 
may be, or 

(b) any Court within the territory of India'to the credit of any cause, matter; 
account or persons.’ 


In our view, it is not an essential element for a levy to be a fee that it must be separa- 
tely funded and dealt with . Only separate funding will be presumptive proof 
that the levy is a fee. Far a fee to retain its character as ‘ fee’ correlation has to be 
established between the law which is contended to be a fee and the expenses incurred. 
by the State for purposes of rendering the related services, and, as pointed out by the 
Supreme Court in Ratilal v. State of Bombay}, ‘ this can be proved. by showing that on. 
the face of the legislative provision itself, the collections are not merged in the general 
revenue but are set apart and appropriated for rendering these services.’? 

In Commissioner, Hindu Religious Erdowments, Madras v. Sri Lakshmindra Thirtha- 
Swamiar®, referring to the fact that the contribution levied under section 76 of the 
Hindu Religious and Charitable Endowments Act went into the consolidated fund. 
of the State, and the expenses were met, noteout of the collections, but out of the 
general revenues by appropriation as in the case of other Government expenses, it is. 
observed by the Supreme Court: 


“ That in itself might not be conclusive, but in this case there is total absence 
of any co-relation between the expenses incurred by the Government and the- 
amount raised by contribution........ is 
|e Eee 


1. (1954) S.C.J. 480 : (1954) 1 MLJ.718: 2. (1954) S.C.J. 335 : (1954) 1M.L.J.596 = 
(1954) S.C.R. 1055 : A.I.R. 1954 S.C. 388. (1954) S.C.R. 1005 : ALR 1954 S.C, 282-296.. 
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It follows that, if otherwise correlation could be established, the levy could be shawn. 
to be a fee, and the mere fact that it gces into the consolidated fund would nor take 
away its character as a fee, if otherwise it is a fee. In Hingir-Rampur Coal Co. v.. 
State of Orissa’, this aspect noticed by Mukherjea, J., (as he then was) in the above 
case is referred to. 


In State of Orissa v. Chakobhat Chelabhai & Co.?, already referred to, the fees. 
levied under rule 59 of the Orissa Sales Tax Rules, 1947, were challenged as an 
illegal levy, and a direction for refund of the fees paid was prayed for. The rule 
in question, enabled the levy of a fee of 5 per cent. of the amount in dispute calculated. 
to the nearest rupee subject ta a maximum of Rs. 100 and a minimum of Re. 1 on a 
memorandum of appeal against order of assessment or penalty or both, or on appli- 
cation for revision or review of such order. The levy under cons deration was under 
Item 54 of List II of the Government of India Act, 1935. The High Court had 
struck down the levy as illegal, and che Supreme Court, while agreeing with the High 
Court that the assessing authorities were not Courts, held that it did not necessarily 
foliow that the fees imposed were illegal. It Was observed that the Legislature had 
pcwer to make a law for tax on sale of goods and for fees in respect thereof, under 
Items 48 and 54 of List II of the Government of India Act, 1935, that the fees im- 
impos d were not taxes, and that it came within the provision in section 29 of the 
Orissa Sales Tax Act, which enabled the State Government to make rules ‘ prescrib- 
ing the procedure for and other matters (including fees) incidental to the disposal 
of appeals and applications for revision and review under section 23 of the said Act’. 
It was pointed out that the procedure for disposal of an appeal included as a neces- 
sary incidental matter the filing of an appeal on a proper fee. We are referring to 
this case, as the fees collected under the relevant provisions were not separately 
shown in the budget, but were included in the Consolidated Fund of the-State. 
The amounts collected by way of fees by the Sales Tax authorities were merged in 
the Consolidated Fund. The High Court had upheld the contention af the assessee 
that the fees collected were additional taxes and not fees, This may be seen frem. 
the fallowing extract from the judgment of the High Court in M/s. Chakko Bhai v.. 
State of Orissa® : 

“Mr. Mohanty has taken considerable pains to satisfy us that the amounts: 

collected by way offees by the sales tax authorities are merged ia the Consolidated. 
Fund of the State and are not charged merely for the services rendered. 


It would appear that these fees are collected as additional taxes and not ase p 
fees which are separately shown in the budget, but are included in the Consolida-. 
ted Fund of the State. I am therefore satisfied that the levy of fees on a graded. 
scale on appeals and applications for revision or review amounts in the circum-- 
. stances, to the imposition of a tax which is clearly unwarranted and is beyond. 
the rule making power of the State Government ”. 


The fact that the fees collected went into the Consolidated Fund did not at all weigh. 
with the Supreme Court, and notwithstanding that they went into the Consolidated 
Fund, the validity of the levy as fees was upheld. As pointed out by the Supreme 
Court, there may be various kinds of fees end it 1s not rossible to formulate a defini-. 
tion that would be applicable to all cases. 


In the dissenting judgment in Corporation of Calcutta v. Liberty Cinema4, Rajagopala. 
Ayyangar, J., speaking for himself ang Subba Rao, J., (as he then was), observed. 
(at page 1125): 

“ The seg-egation of the Fund, therefore, could not have been a decisive factor 
for determining the nature of the levy.’? 





1. (1961) 2 S.C.R. 537: A.I.R. 1961 S.C. 3. A.J.R. 1956 Orissa 7 at 11. 
4. (1965)2 S.C.R. 477: A.I.R. 1965 S.C. ° 


459, 464. | 
2. (1961) 2S.C.J. 95 : (1961) 1 S.C.R. 719: 1107. 
AIR. 1961 S.C. 284, 
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OFf course, the matter was being considerėd from the other angle, namely, whether 
the mere fact of the segregation of the fund from the Consolidated Fund would make 
the levy not a tax for the principle would be the same, and en this aspect of the 
«discussion we do not find any different opinion expressed, by the majority of the Court. 


It must be noticed that in every one of the cases before the Supreme Court, 
-wherever their Lordships applied the test of merger of the ccllection in the general 
revenues of the State, they referred to its consolidation with the general revenues of 
the State to be spent for geheral public purposes, Na doubt, when the mancys 
-pass into the Consclidated Fund their identity would be lost. But there can be no 
‘difficulty in the. State earmarkirg the collections for any particular purpose or 


“services rendered by the State. The following observation of Latham, G.J., in 


-what is known as the Uniform Tax Case1, is appropriate in this context : 


“ All taxation moneys must pass into the Consolidated Revenue Fund, where 
their ide-tity is lost, and whence they can be taken only by an Appropriation Act. 
An appropriation Act could provide that a sum measured by the receipts under a 
particular tax Act should be applied to a particular purpose, but this would mean 
only that the sum so fixed woald be taken ot t of the general consolidated revenue.” 


Where no question of excessive execution arises, and the levy realised could be 
-related to the services rendered by the Governmental agency, as in the case of State 
of Orissa v. Chakobhai Chelabhai @ Co.*, notwithstanding that the levy was absorbed 
in the Consolidated Fund, it could be validated asa fee. May be the rationale behind 
Articles 146 (3) and 229 (3) is fundamental recognition that the cast of administration 
of justice is properly charged; on the general revenues of the State and that it would 
‘be inappropriate far any civilised State to require the High Courts and the Supreme 
Court ta pay themselves from fees realised from suitors. The yudicial department 
of the State which has to administer laws promulgated by the Legislature and render 
justice to the wronged, according to the law of the realm, is an esssential limb of 


any modern State and will have to be maintained whether there are suitors to pay 


for its upkeep or not. A skeletal judiciary at least will be in the interests af the 
community as a whole and a public purpose. In our view, the second argument 
‘based, on Articles 146 and 229 of the Constitution, previding for fees taken in Courts | 
to form part of the Consolidated Fund, to impart to fees taken in Courts the character 


cf taxatian, also fails. . 


mu © The decision of the Privy Council in Attorney-General for British Columbia v. 


“Esquimalt and Nanaimo Railway Co.*, an appeal from the Supreme. Court of Canada, 
-was cited. The questian that arose therein for consideration was whether a parti- 
cular levy was service charge or a tax. The relevant Act prohibited that certain 
lands shall not be subject to taxation. Lord Greene, speaking for the Court, abserved: 


‘There is no context to give to the word “ taxation’ ary special meaning, 


Section 124 provides that from the owners of timber land there shall be payable 
and paid to the Crown on the first day of April in each year an annual tax at the 
rate of six cents far each acre. These payments are to be placed to the credit of a 
fund in the Treasury to be known as the forest protection fund and are made 
recoverable by action at the suit of the Crown. An annual sum of $1,650,000 is. 
to be added out of the consolidated revenie fund. Advances may be made out 
of the consolidated revenue fund to meet the charges incurred before the full 

- collection of tax or tc cover deficiencies. In the case of a deficiency or a surplus 
there is power to increase or decrease the levy as the case may be. The forest 
protection fund is applicable for a variety of purposes connected with the pratec- 
tion of forest lands, including the maintenance and equipment of fire-prevention 
FO A a NEE SC PS SSE PSS A 
1. (1942) 65 Com. L.R. 373 at 414. A.LR. 1961 S.C. 284." - ` 
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and protection force, the construction of trails, look-out stations, ete., and the 
payment of expenditure incurred by any person in fighting fires. The Legislature 
. has thus thought it proper to divide the expense of what is a public service of 
the greatest importance to the Province as a whole between the general body of 
tax-payers and those individuals who have a special interest in having their 
Property protected. The levy has what are, undoubtedly, characteristies of 
taxation, in that it is imposed compulsorily by the State and is recoverable at the 
suit ofthe Crawn. Itis suggested, however, that there are two circumstances which 
are sufficient to turn the levy into what is called a ‘ service charge’. They are, 
first, that the levy is on a defined class cf interested individuals and, secondly, 
that the fund raised does not fall into the general mass-of the proceeds of taxation 
but is applicable for a special and limited’ purpose. Neither of these considera- 
tions appears ta their Lordships to have the weight which it is desired to attach to 
them. The fund is made up partly of the levy and partly by contributions from 
the taxes paid by the general body of taxpayers. This is no doubt a reasonable 
apportionment of the burden, for to impose the cost of services which, are of general 
interest to the community as well as a particular interest to a class oftindividuals 
exclusively on one or the other might well have seemed oppressive. The fact 
that in the circumstances the persons particularly interested are singled out and 
‘charged with a special contribution appears to their Lordships to be a natural 
arrangement. Nor is the fact that the levy is applicable for a special @rpose of 
any real significance. Imposts of that character are common methods of taxation 
taxation for the road fundin this country was a well-known example. ‘The 
objects of the Legislature in adopting such a form of tax may be various, But + 
if it finds it convenient ta do so the impost, if in other respects it has the character 
af a tax, does nat thereby change its character.” 


We do not find anything in these observations of the learned Law Lord to persu- 
-ade us to hold that fees taken in Courts should be considered taxation with all its 
incidents under our Constitution.: The Judicial Committee specifically points out 
that there was nothing in the context to give to the word ‘ taxation °’, which they 
‘were interpreting, any special meaning. 


Adverting to this case, Gajendragadkar, J. (as he then was), speaking for the 
majority in Hingir-Rampur Coal Co., Lid. v. State of Orissa, observed : 


“ The Privy Council did consider two circumstances which were relevant ; the 
first that the levy was on a defined class of interested individuals, and the second 
that the fund raised did not fall into the general mass of the proceeds of taxation 
but was applicable for a special and limited purpose. It was conceded that these 
considerations were relevant but the Privy Council thought that the weight to 
‘be attached to them should not be exaggerated. In appreciating the weight of 
the said relevant circumstances the Privy Council was impressed by the fact 
that the lands in question formed an important part of the national wealth of the 
Province and their proper administration, including in particular protection 
against fire, is matter of high public concérn as well as one of particular interest 
‘to individuals. In other words, the effect of the impugned provision was that the 
expenses of what was the public service of the greatest importance for the province 
as a whole had been divided between the general body of taxpayers and those 
individuals who had a special intgrest in having their property protected. It 
‘would thus appear that this decision proceeded on the basis that what was claimed 
‘to be a special service to the lands in question was in eeality an item in public 
service itself, and so the element of quod pro quo was absent. It is true that when 
the Legislature levies a fee for rendering specific services to a specified area or to a 
specified class of persons or trade or business, in the last analysis such services may 
indirectly form part of services to the public in general. If the special service e 
rendered is distinctly and primarily meant for the benefit of a specified class oy 


i 
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area the fact thatin benefiting the specified class or areathe State as awhole may 
ultimately and indirectly be benefited would not detract from the character of the 
levy as a fee. Where, however, the specific service is_indistinguishable from 
public service, and in essence is directly a part of it, different considerations may 
arise. In such a case it is necessary to enquire what is the primary object of the 
levy and the essential purpose which it is intended to achieve. Its primary. object 
and the essential purpose must be distinguished from its ultimate or incidental 
results or consequences, ‘That is the true test in determining the character of the 
levy.” 

. We may also refer to the decision of the Judicial Committee in Attorney-General 
for Quebec v. Walter Reed1, a case under the British North America Act, from the 
Supreme Court of Canada. Therein ‘a Q ebec Act, which imposed a duty of 10 
cents upon every exhibit filed in Court in any action, depending thereim was held 
ultra vires of the Provincial Legislature. ‘The taxing powers in Canada are divided 
between the Dominion and Provinces. The Dominion’s power extends to any 
mode or system of taxation, while that of the Province is restricted to direct taxation. 
within the province in order to the raising of revenue for provincial purposes. The 
question has often arisen in Canada as to whether a particular levy was director in- 

- direct taxation. It must also be borne in mind that the Dominion like our centre, 
had residuary powers of taxation. A direct tax, it has been held, is one which is deman 
ded from the very person who itis intended and desired should pay it, while indirect 
taxes are those which are demanded from one person in the expectation and inten- 
tion that he shall indemnify himself at the expense of another. After holding that 
the levy in question was not direct taxation, the Lord Chancellor, the Earl of 
Selbourne addressed himself to the question whether it would come under sub- 
section (14) of section 92 of the British North America Act, which dealt with the 
exclusive powers of the provincial legisltures. Sub-section (14) runs thus : 


“ The administration of justice in the province, including the constitution, main- 
tenance, and organisation of provincial Courts, and including the procedure in 
civil matters in the Courts.” 


It was observed (at page 144): 

“ Now it is not necessary for their Lordships to determine whether, if a special 
fund had been created by a provincial Act for the maintenance of the administra- 
tion of justice in the provincial Courts, raised for that purpose, appropriated to. 
that purpose, and not available as general revenue for general provincial purposes, 
in that case the limitation to direct taxation would still have been applicable. 
That may be animportant question which will be considered in any case in which. . 
it may arise ; but it does not arise in this case. This Act does not relate to the 
administration of justice in the province ; it does not provide in any way, directly 
or indirectly, for the maintenance of the provincial Courts ; it does not purport 
to be made under that power, or for the *performance of that duty. The subject 
of taxation, indeed, is a matter of procedure in the provincial Courts ; but that is. 
all, The fund to be raised by that taxation is carried to the purposes mentioned. 
in the 2nd sub-section ; it is made part of the general consolidated revenue of the 
province. It, therefore, is precisely within the words ‘ taxation in order to the 
raising of a revenue for provincial purposes’. If it should greatly exceed the cost of 
the administration of justice, still it 1s to be raised and applied to general provincial purposes, 
and it is not more speciallty applicable for the adħinistration of justice than any other part of 
the general provincial revenue. 


Their Lordships, therefore, think that it cannot be justified under the 14th 
sub-section.” 


The emphasis is ours, the argument before us being that the levy from the civil 
e suitors greatly exceeds the cast of administration of civil justice, and is also utilised. 
for the maintenance of law and order, a general public purpose. 








1. (1885) L.R. 10 A.C, 141. 
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Reference was also made in the course of the arguments for the State to another 
decision of the Privy Council under the British North America Act, in George 
‘Walkem v. Lower Mainland Dairy Products Board!, where Lord Atkin had observed : 


“ If regulation of trade within the province has to be held valid the ordinary 
method of regulating trade, i.e., by a system of licences, must also be admissible 
bic eave Ea A licence fee, though usual, does not appear to be essential. But 
if licences are granted it appears to be no objection that fees should be charged 
in order either to defray the costs of administering the local regulation or to 
increase the general funds of the province or for both purposes. The object 
would appear to be in such a case to raise a revenue for either local or provincial 
PUTPOSES asics eases It cannot, as their Lordships think be an objection to a 
licence plus a fee that it is directed both to the regulation of trade and to the pro- 
vision of revenue. It would be difficult in the case of saloon and tavern licences 
to say that the regulation of the trade was not at least as important as the provision 
of revenue. And if licences for the specified trades are valid their Lordships 
see no reason why the words ‘ other licences’ should not be sufficient to support 
the enactment in question. ‘The impugned provisions can also, in their Lordships’ 
opinion, be supported on the ground accepted by Martin, G.J., in his judgment 
on the reference, viz., that they are fees for services rendered by the province or 
by its authorised instrumentalities under the powers given by section 92 (13) and 
(16).” . ` 

The above observations are not of general applicability and have to be related to 
the provincial heads of legislation under section 92 of the British North America 
Act. Under section 92 (g) the provinces may legislate in relation to ‘* shop, saloon, 
tavern, auctioneer and other licences in order to the raising of a revenue for 
provincial, local or municipal purposes.” The: head of legislation authorises 
legislation for provincial revenues in relation to licences also. The problem that 
had arisen in Canada was (i) whether the phrase ‘ other licences’ had to be read 
cjusdem generis with the preceding enumeration; (1i) whether the revenue raising 
provisions of licensing legislation should conform to the standards of direct taxation; 
and (iii) whether the province could license for regulatory rather than, of for regula- 
tory as well as, revenue purposes. Itis now established that the ejusdem generis rule 
does not apply to ‘ other licences,’ and where the licensing system, establishedf or 
regulatory purposes, also exhibited a revenue purpose by reason of the exaction of 
licence fees, resort could be had to section g2 (9), and that it was not necessary in 7 meme” 
this connection to meet the requirements of direct taxation. The case above referred 
to cannot therefore be authority under our Constitution for taxation measures for 
general revenue purpose under the head of ‘ fees’. 


We shall now take up the argument for the State that the history and legislative 
practice and judicial dicta with reference to the levy of fees in Courts is to treat the 
fees taken in Courts as a category by itself and as a source also of general revenues 
of the provinces. In Henrietta Muir Edwards v. Aitarney-General of Canada*, where 
the question was whether in section 24 of the British North America Act, 1867, the 
word ‘ person’ would include a ‘ woman,’ the Privy Council said (at page 127) : 


“In coming to a determination as to the meaning of a particular word in a 
particular Act of Parliament, it is permissible to consider. two points, vsz., (i) The 
external evidence derived from extraneous circumstances such as previous legis- 
Jation and decided cases, (ii) The internal evidence derived from the Act itself. 
As the learned Counsel on both sides have made great researches and invited 
their Lordships to consider the legal position of women from the earliest times, 
in justice to their arguments they propose to do so...........-° 


But it is also clear that the Privy Council is of the view that while history may be e 
called in aid to show what facts existed to bring abouf a statute, the inferences to 
eS 
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be drawn therefrom are slight. While the language is plain, legislative history 
cannot avail for a different interpretation. 


Considerable.reliance is placed for this contention on the decision of the Judicial 
Committee in Rachappa Subbarao Jadhav v. Shidappa Venkatarao Fadhav1, where it is 
observed: ,; 


« The Court Fees Act was passed not to arm a litigant with a weapon of techni- 
cality against his opponent but to secure revenue for the benefit of the State. 
This is evident from the character of the Act, and is brought out by section 12 
which makes the decision of the first Court as to value final as between the parties, 
and enables a Court of appeal to correct any error as to this, only where the first 
Court decided to the detriment of the revenue. The defendant in this suit seeks 

- to utilise the provisions of the Act not to safeguard the interests of the State, but 
to obstruct the plaintiff; he does not contend that the Court wrongly decided to 
the detriment of the revenue, but that it dealt with the case without jurisdiction.” 


Their Lordships of the Judicial Committee were, ir that case, not on the question 
of any distinction between a fee and tax. The defendant in that case objected to 
the jurisdiction of the Court in which the suit was instituted. It was his case that 
it was not properly brought in the Court of the First Class Subordinate Judge 
The objection was not taken in the written statement or, at the settlement ot issues 
or in the defendant’s appeal to the District Judge or in the High Court. ‘The defen- 
dant sought to question the jurisdiction of the Court by reference to the court-fee 
which had been paid on the plaint, and the observations of the Privy Council were 
in that context. It must further be noticed that the word ‘ revenue’ is colourless 


‘in its import and all receipts from whatever sources would be revenue. Their 


“ae 


Lordships did not say that the Court Fees Act was passed for raising revenue for 
the general purposes of the State. 


In Anson’s Law and Custom of the Constitution, Volume II, Part II, Fourth 


Edition, referring to the expression ‘ revenue ’, it is stated (page 146) : 


“ The so-called revenues of the Crown are for the most part the sums paid, 


in various forms, by the people for the maintenance or promotion of the various 
objects for which the Government exists.” 


At page 171 is found the following: 


“£ Other departments receive moneys directly or indirectly in the course of their 
business from fees, the sale of old materials, or similar sourées. Sometimes these 
are used by the department as ‘ appropriations in aid’ of the amount granted by 
Parliament to meet departmental expenditure. Sometimes they are paid into 


the Exchequer and then falls under the head of revenue described in the Finance 
accounts as ‘ miscellaneous.” i 


As pointed out in an earlier part of the judgment, from the standpoint of the 
State, the distinction between fees and taxes will be of little significance when the 
State is possessed of plenary powers of taxation. The distinction between the various 
forms of taxation, using the word in its widest sense, gets practical importance only 
when legislative powers are distributed. In a Federal Constitution, where the 
legislative powers have been distributed between the Provinces and the Federation 
the competence of the Legislature to enact a particular legislation or make a le 
would depend upon whether the topic of faa or power of levy has been 
assigned by the Constitution to that Legislature. 


Reference has also been made to certain observations of the pete | 
1 ` ' iyis à €e 
Mahmood, J., in Muhammad Salim v. Nabian Bibi®, Balkaran Rai v. Gobind Nath 
Piwari®, and Radha Bai v. Nathuram*, The question that arose for consideration 
—— $$$ eee 
1. (1919) L.R. 49 LA. 24to 32: (1919) 36 = 3. (1890) I.L.R.12 All. 129 
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in Muhammad Salim’s case1, was whether the dismissal of a former suit of the plaintiff 
therein under section 10 of the Court Fees Act could be regarded -as res judicata, 
barring the subsequent action. It is in this connection that the learned Judge 
observed that the dismissal of a suit under section 10 of the Court Fees Act could 
never operate as res judicdia, so as to bar a fresh action. He said (at page 286): 


“* Now what I wish to say in the first place is that the object of these provisions, 
as indeed of the whole Act, is to lay down rules for the collection of one form of 
taxation, and this I regard to be the scope of the enactment, though it contains. 
no preamble atall........... Seda 

It cannot be denied that, in one sense, fees are a form of taxation. 

In Balkaran Rai’s case®, the learned Judge'said (at page 164) : 

“ My difficulty further arose from the circumstance that I felt, in the absence 
of a preamble in this Court Fees Act, whether it was intended to regulate question. 
of procedure or to regulate the method of the collection of revenue, that is to 
say, fiscal questions for the pruposes of the obtainment of money from the tax- 
payer in order to achieve such results as the State had in view to carry on the 
administration of the country.” l 

The learned Judge lower down refers to these levies as ‘ law taxes ? and would follow 
the views of Jeremy Bentham that 

“the more stringent they are, the less do they achieve their aim, for they are 
stringent not in the interests of justice, but make the administration of justice 
difficult and in many cases impossible.” 


Again in Radha Bai v. Nathu Ram®, the learned Judge observed that the Indian 
population had been taxed by the Court Fees Act. `, 


In our view, the expression ‘ taxation ” in these decisions has been used only 
in a generic sense. ‘There was no need to examine the special character of the levy. 
The Court Fees Act was a fiscal Act, and this was emphasised with particular refer- 
ence to the hardship which it caused the suitors. The same is the case in regard to 
the observations of Rankin, C.J., “ The Court Fees Act is a taxing statute” in 
Shihan v. Abdul Alim4, The learned Judge made that observation to point out that 
the Court Fees Act has to be considered with strictness and that it.was passed not to 
arm a litigant with a weapon of technicality against his opponent, but to secure 
revenue for the benefit of the State, referring to the decision of the Judicial Com- exu 
mitte in Rachappa Sub Jadhav Rao v. Shidappa Venkatarao Fadhav®, 


_ ° We may now refer to the line of cases, where the levy of court-fees is regarded 
as. taken for services rendered by the Courts. In Gavaranga Sahu v. Botokrishne 
Pairo®, where a question arose, whether the validity of a plaint for the purposés of 
section 4 of the Limitation Act (1887) depended on its validity for the purpose of 
the Court Fees Act (1870), it was observed: i 
“One ofits (Court Fees Act) main purposes, no doubt, is to levy fees for services 
to be rendered by Courts and public officers, and the plaint is not to be effectual 
for such purposes until it is duly stamped.” 
With reference to the fees levied in High Courts the position appears to be 
clear, Coutts Trotter, J. (as he then was), examining the power of the High Court 
in the matter of levying fees, in Mahomed Ishack Sahib v. Mahomed Moideen? , said. 


“ Itis, I think, reasonably clear that that part of section 15 of the High Court’s 
Charter Act which speaks of settling fees to be alloweg to Sheriffs, Attorneys, 
and all clerks and officers of the Court will not cover this case because, as the 
the Advocate-General pointed out, section 3 of the Court Fees Act clearly point 
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s ‘to the fee'which is to be taken by the officer as a perquisite, as until recent years 
we all know they were. Therefore the fee payable for the time being to all 
clerks and officers of the High Court under section 3 of the Court Fees Act cannot 
| -be covered by those words of the High Court’s Charter Act. It has always been 
maintained that the power under which fees are levied on the Original Side of 
the High Court was derived from the general powers to issue general rules for 
~- regulating the practice and procedure of the Courts. It is argued, and I think - 
_ itis rightly argued. That the power to make Regulations for procedure necessarily includes 
imposition of fees and the collection of them, and the Court’ can collect the fees only through 
tts proper officers.” ae ee 
The lines emphasised by us clearly show that the imposition on suitors on the 
Original Side of the High Court is fees under the power to make regulations for 
procedure. This view was affirmed by the Division Bench of this Court. Subba 
Rao, J. (as he then was) sitting with Ramaswami, J., in Seshadri v. Province of Madras*, 
already cited. . The learned Judges therein remarked (at page 209) : 


“~The power of the High Court to prescribe Court-fees in regard to proceedings 
in the High Court was subject to judicial scrutiny prior to the coming into force 
__ of the Constitution of India.” 


‘ We may also refer to the observations of Wallace, J., in Lakshmi Ammal, In re? 
(Devadoss and Wallace, JJ.) (at page 614) : 


“The scheme of section 12 of the Court Fees Act is to see that the revenue Is 
not defrauded, that the proper fee payable to Government as the ‘ price’ of the 
, trial of the suit has been paid.” 7 l 


In Pethu v. Chidambara 3, Jackson, J., remarked: 


o “*.,.....2,.and it must be remembered that some one has to pay for the up- 
` keep of the judiciary. If the litigant is relieved, the burden is merely shifted 
to the general tax-payer.”’ 

In G. T. Williams, In re,4 Greaves, J., remarked (at page 117) : 

“ The sum charged upon a grant of Probate or of Letters of Administration 
‘- Is not a tax or duty levied upon the property upon which the probate or adminis- 
' tration operates, and it is not charged thereon as is Estate Duty in England, but 

it is merely a fee levied by the Court issuing the Probate or Letters of Administra- 


~w: tion for the work done in this connection. And I do not think that this is any © 


less the case because the fee is levied upon the value of the property.” 


- As one of the cases before us relates to Court-fees claimed in a Probate action 
on caveat being entered, we may refer also to the observations of. Viscount Haldane 
in Attorney-General for Manitoba v. Attorney-General for Canada®, the. question again 
arising under the British North America Act as to whether a particular levy was a 
direct tax or an indirect tax. Itis stated (at page 567): $ 


“ A probate duty (as distinguished from such a succéssion duty), paid as the 
' price of services to be rendered by the Government and imposed on the person 
claiming probate, might, it was indicated, on the other hand, -well be direct 
, taxation.” P 
-No doubt, Wanchoo, C.J. (as he then was) in M. S. U. Mills, Lid. v. State of 
Rajasthan’, has remarked that the Court-Fees Act, generally speaking, is a measure 
for raising revenue for the State. The relevant portion of the judgment is (at page 
180): an 
— ** So far as fees are concerned, they have to be divided into two parts. There 
are some fees which are really taxes though they are called fees. In their case, 
all the incidents of a tax apply, and the limitations to which fees are subject do 





1. I.L.R. (1954) Mad. 543: (1854)1M.LJ. 4. A.LR. 1924 Cal. 115, 
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` not apply. ` As an example of this kind, we may mention Court-fees under the 
Court Fees Act. Though it may be said that Court-fees are charged from parties 

- who come to Court it is still true that the Court Fees Act, generally speaking, is 
a measure for raising revenue for the State. . Then there are fees strictly so called, 

. which are not meant for raising revenue, but for meeting the expenses of the 
‘departments of the Government created for regulating professions, trades, callings 
and employments from which licence fees are levied.” 


The question in that case was the validity of a licence fee levied by the Rajasthan 
State under the Factories Act, whether it was fees strictly so called and had the 
authority of law, or it was a tax.’ Under the rules framed under the Factories Act 
certain fees were charged on factories according to the horse-power installed and 
the number of persons employed in the factory during the year on a sliding scale. 
Pointing out the distinction between a fee and tax, that a fee levied is not meant 
to. augment the general revenue of the State and that it is fixed generally at such a 
level as to meet the expenses of the services rendered by the State in connection with 
matters for which the fee is levied, the learned Judges observe that the distinction 
between fee and tax is not always kept in mind rigorously in legislative enactments 
and that many a'time what is called a fee is really a tax meant for raising revenues. 
It is also observed that, constitutionally speaking, a fee is also a tax for the purposes 
of Article 265 of the Constitution, for no fee can be levied without the authority 
of law. It is in the context of giving examples that Court-fee was referred to as 
a tax. The matter was not in actual controversy before the Court in that case. 


Examining the history of the levy in the Fifth Report (1812) on East India 
Affairs, Volume I, at page 63, to which our attention has been drawn by the learned 
Advocate-General for the State and Counsel for the suitors, is seen the following: 


“The chouthay or fourth part of the value of property recovered in a Court of 
Judicature, seems to be considered in most parts of the Indian peninsula, as the 
compensation or fee due to the ruling power, for the administration of justice. 
‘The early abolition of this exaction, on the accession of the British power to the 
Government of Bengal, and. in lieu-of it, the introduction of a small percentage 
on the institution of the suit, has been noticed. This institution fee, under subse- 
‘quent modification, continued to be received until the establishment of the Courts 
of dewany adawlut and Courts of Appeal, in 1793, under the new system; WhCTempass 
-with a view of affording the readiest possible means of relief to such as should be 

compelled to have recourse to judicial process, it was provided, that no expense 

-whatever beyond the fee of the pleaders, whom the parties might choose to enter- 
tain, and the actual charge of summoning their own witnesses, should be incurred 
in the prosecution of any civil suit, or in the appeal. But this indulgence, arising 
from motives of humanity, misapplied to a community peculiarly disposed to 
litigation, was soon found to be productive of such an inundation of suits, as was 
likely, by overwhelming the provincial adawluts with business, to put a stop 

_to the course of justice altogether; and the Government was obligedto have 
recourse again, in 1795, to an institution fee, aswell. as to feeson exhibits, 
established at rates, such as might render law more expensive, without discourag- 
ing recourse to it, where the cause of action might be well founded.” 


The Bengal Regulation XXXVIII of 1795 contained the following Preamble: 


“ No expense attending the institution of suits in the first instance; and the 
ultimate expense, being moderate and limited, whatever length of time the suit 
may be depending; and no fees whatever being charged on the exhibits and papers 
filed in the Courts, nor on petitions presented to the Courts not immediately 
forming part of the proceedings in any suit under trial, many groundless and 
litigious suits and complaints have been instituted against individuals, and the 
trials of others have been protracted, by the filing of superfluous exhibits, or 
summoning witnesses whose testimony was not necessary to the development of 


“the merits of the case. The business-in mahy of the Courts of Judicature, has in 
4 e 
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consequence increased so as to prevent the Judges determining the causes and 
complaints filed, with that expedition which is essential for deterring individuals 
from instituting vexatious claims, or refusing to satisfy just demands,and for giving 
full effect to the principles of the Regulation. The establishing of fees on the 
institution and trial of suits, and on petitions presented to the Courts, being consi- 
dered to be the best mode of putting a stop to this abuse of the ready means now 
afforded to individuals of availing themselves of the exercise of the laws, without 
ee the bringing forward of just claims; the following rules have been. ~ 
enacted,” 


There was a graduated levy tapering as the claim went up in suits for money and 
for the value of personal property. By Bengal Regulation VI of 1797 new fees were 
levied, abolishing certain taxes which, it was found inconvenient to realise, and in 
the preamble of this Regulation one finds the object of the levy is also to add to the 
public revenues. The relevant part of the preamble runs thus: 


“ The Vice-President in Council has therefore resolves to abolish this tax; and. 
with a view further to discourage the preferring of litigious complaints, and the 
filing of superfluous exhibits and the summoning of unnecessary witnesses on the 

. trial of suits, and also to provide for the deficiency which will be occasioned in. 
the public revenue by the abolition of the police tax, as well as to add eventually 
to the public resources, without burdening individuals, he has resolved to substi- 
-tute new fees on the institution and trial of suits in the room of the fees established. 
by Regulation XXXVIII, 1795.2... .. cee cee cw ee ewes mm 4 


Bombay Regulation VIII of 1802, clause I, ran as follows : 

“ Five per cent. commission has been levied: on:the institution of suits in the 
Civil Court of Surat since the 8th of June, 1800; but no fees whatever being 
charged on the exhibits and papers filed in the Court, nor on petitions presented 
to the Court, not immediately forming part of the proceedings in any suit under 
trial, groundless and litigious suits and complaints are liable to be instituted. 

- against individuals, and,the trials of others have been protracted by the filing 
of superfluous exhibits, or the summoning of witnesses whose testimony was. 
not necessary to the development of the merits of the case. The business has, 
in consequence, increased, so as to prevent the Judge determining the causes and 
complaints filed, with that expedition which is essential for deterring individuals 


was from instituting vexatious claims, or refusing to satisfy just demands, and for giving. 


full effect to the principles of the Regulations. The establishing of fees on the 
institution and trial of suits, and on petitions presented to the Courts being consi- 
` dered to be the best mode of putting a stop to this abuse of the ready means now 
afforded to individuals of availing themselves of the exercise of the laws, without 
. obstructing the bringing forward of just claims, the following rules have been 
enacted.” 


l While on this aspect of the matter, it is interesting to refer to a return of salaries 
and fees drawn in the Supreme Court from the Master downwards, inclusive of 
Interpreters and the Official Assisgnee in 1858 found at page 22 in the Letters of 
Strange, J. of the Sudr Udalut, to the Government of Fort St. George on Judicial 
Reforms (1860). The total salaries drawn for the year 1858 was Rs. 48,475-5-8- 
The fee realised by them was Rs. 84,929-0-9. The salary of the Chief Justice was 
Rs, 60,000 and of the puisne Judge Rs. 50,000, the total expenditure of the Supreme 
Court amounting to Rs. 1,58,4.75-5-8. It is stated in the report that the charge: 
for salaries fell upon the Gevernment, and the fees were paid by the suitors who were. 
otherwise largely taxed. It would be apparent from the above return that the 
State was not realising the entire expenditure of the administration of the Supreme 
Court from the suitors. The Fifth Report looks upon fees as purely regulatory. 

e The preamble to the Bengal Regulation VI of 1797, where Court-fees are-contem- 
plated for adding to the public resources, must be read in the context of the times- 
The phrase.therein ‘ without burdening individuals’ is significant. - The- preamble 
is apologetic considering the grandiose manner. in which. earlier even a smal per- 
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centage as institution fee was abolished and the suitor had to pay only his pleaders. 
and the cost of summoning his witnesses. 


In the Statement of Objects and Reasons to the Court Fees Act (VII of 1870),. 

the following is found: 

“ The rates of Stamp fees leviable in Courts and offices established beyond 
the local limits of the ordinary original civil jurisdiction of the High Courts of 
Judicature at Fort William, Madras and Bombay, and in proceedings on the 
appellate side of such High Courts, were, as fixed by Act XX VI of 1867, to a. 
great extent tentative. 


The experience gained of their working during the two years in which they 
have been in force, seems to be conclusive as to their repressive effect on the 
general litigation of the country. 


It is, therefore, thought expedient to make a general reduction in the rates 
now chargeable on the institution of civil suits, and’ to revert to the principle of 
maximum fee which obtained under the former law. 


As some measures of compensation for the loss of revenue which is expected 
to result from the general reduction of fees, it is proposed to discontinue the refund. 
of any portion of the amount levied on the first institution of suits and also to raise 
the fees heretofore chargeable on Probates and Letters of Administration granted. 
under the Indian Succession Act, and on certificate issued under Act XXVII 
of 1860 to the ad walorem rates leviable under the English Law in like cases. 


The abolition of refunds is justified by the consideration that for all practical 
purposes in the majority of cases, the plaintiff, whose suit has not gone beyond 
the stage at which under the present law he is entitled to recover a moiety of 
the institution fee, has gained as much through the Court’s agency as the suitor 
whose case has proceeded to a decision, and that, therefore, on the principle on 
which all Court-fees are adjusted, the former should contribute in equal 
proportion with the latter to the maintenance of the Courts from whose action 
both derive an equal benefit. 


Lastly, that for the future there may be no confusion between stamp revenue 
proper and the revenue derived from what have heretofore been termed ‘ judicial 


stamps’ the proceeds of the proposed enactment are to be designated Court 
fees.” —7 


Clearly, the object and reason for the levy of Court-fees herein stated appear to- 
be the maintenance of the Courts from whose action the suitors derive benefit. This. 
Act of 1870 with certain amendments introduced in this State in 1922 was in force 
here till it was repealed by the Madras Court-fees and Suits Valuation Act of 1955.. 
The necessity for the passing of the Madras Amendment Act (V of 1922) to the 
Court Fees Act, 1870, is stated thus in the Statement of Objects and Reéasons. 
published in the Fort St. George Gazette (Part IV), on the 7th February, 1922: 


“To meet the increased cost of administration it had become necessary to 
provide additional revenue. The scale of Court-fees for this Presidency was. 
fixed in 1870 by the Court Fees Act, and experience had shown that in regard. 
to various classes of documents to which it refers, the amount payable as Court- 
fee is not commensurate with their character and importance.” r 
It looks to us in the context, that the cost of administration referred to, relates 
to the cost of administration of justice. The ad valorem fee,though increased was as. 
before graded and tapering as the claim increased. The Court-fee payable on a 
claim for Rs. 50,000 as already referred to, was Rs. 1,762-7-0. There was no- 
maximum as in the Act of 1870, and when the amount for value of the subject- 
matter exceeded Rs. 50,000, for every Rs. 5,000 or part thereof in excess of Rs. 50,000, œ 
a Court-fee of Rs. 30 was payable. 
The Statement of Objects and Reasons for the latest Court Fees Act, which has. 
ultimately been adopted for proceedings in the Original Jurisdiction of the High. 


10 
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Court, published in the Fort St. George Gazette, Extraordinary, dated ioth May, 
1954, ran thus : 


“The Court Fees Act, 1870 was enacted more than eighty years ago. Condi- 
tions have materially changed since then and litigation has grown enormously 


in variety and complexity. The application of the old rules to altered facts and 


the extension of the rules to cover new cases have resulted in a jumble of statutory 
and case-law which, at many points, is indefeasible on principle and is a source 


_ of all-round inconvenience. The Suits Valuation Act, 1887 (Central Act VII 


of 1887) makes its own contribution to the incongruities with which this branch 


_ of the iaw abounds. Rationalisation of the law relating to Court-fees and suits 


valuation has, for the last twenty years, been regarded as an urgent measure of 
judicial reform. This Bill seeks to achieve that object.” 


The new Court Fees Act provides for a uniform ad valorem fee at 74 per cent. without 
limit. Rationalisation is its basis and lowers the Court-fee payable in causes whose 
value is below Rs. 5,000. 


The history of levy of fees in Courts does not decisively make out, that all 


through Court-fees were levied to raise the general revenues of the State. In fact 
originally there was no institution fee at all, and Court-fees were later levied with 
a view to prevent institution of frivolous suits. It was regulatory in its origin, and 
this attempt to stifle suitors at the threshold evoked caustic comments from Lord 
Macaulay in his minutes. Even assuming that there are observations in the 
preamble to some of the regulations that they were intended to increase the public 
revenues, we have no figures whether the revenues from Courts were intended to 
meet the general expenditure of the State or justto cover the cost of administration 
of the judicial department. The report of Sir Thomas Strange shows that the State 
had been meeting salaries of the Judges. The Statement of Objects and Reasons 
for the Madras Amendment of 1922 refers only to the need for further finance for 
the cost of administration, and the object of the current Court Fees Act is to 
rationalise the imposition of Court-fees. Mahmood, J., no doubt remarked that 
the preamble had been deliberately omitted in the 1870 Act to cover the fact that 
the State was taxing the people. But then, whether it was a fee or tax, the levy 
could not be questioned in a Court of law. Unless there is something else suffi- 

weeciently weighty to take the view that fees taken in Court’s are not fees for services, 
but are intended to add to the general revenues of the State, regardless of the limited 
requirements for the administration of justice, neither the legislative history of, the, 
levy nor.the judicial pronouncements as to the character of the levy compel us to hold 
that fees levied in Courts are taxation and their resonableness is not open to scrutiny; 
and nothing else is manifest. 


We are on the interpretation of the Constitution, and trying to find out the’ 


content and extent of the power under a legislative head’ ‘The Supreme Court 

in a catena of decisions has held that the Constitution draws a distinction between 

“fees? and ‘taxes’. The argument that ‘fees’ and ‘ taxes’ are found indiscri- 

minately used in some statutes cannot apply, when we are examining the Consti- 

tution to find out what legislative powers have been conferred under a particular 

Entry under the Provincial List. Where words though analogous having distinct 

and separate meanings, ‘ fees’ and ‘ taxes’ “are found used, in the same part of 
the Constitution, and the content of the expression ‘fees’ in the three Legislative 

Lists, Entries 96, 66 and 47 have been analysed and determined, the expression . 
‘fees’ in Entry 3 of List TI should normally be held to have the same content. . 
‘When there are two expressions, and one of them covers only a segment of the former, . 
and both the expressions are found in the same Part of the Constitution, we cannot 

readily assume that analogoug words have been used and the contents are the same. 
In Wallace v. Commissioner of Income-tax+, the Privy Council observed : 





) 
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“Where Parliament has conferred a power to legislate on aparticular topic, 

it is permissible and important in determining the scope and meaning of the power 

"to have regard.to what is ordinarily treated as embraced within that topic in 
-~ legislative practice of the United Kingdom.” 


The learned Advocate-General referred us to Holdsworth’s History of English 
law, but we find nothing in it to warrant an expansion of the ambit of the expression 
fees.’ It is seen in Holdsworth that, in fact, fees were collected only for services 
and, from the first Judges were paid salaries by The Crown, though, no doubl salaries 
of the Judges had not in the earlier centuries formed their only source of income, and 
they appear to have drawn a considerable part of their income from fees. But the 
Officials of the Courts of common law were paid almost entirely by fees. ‘“‘ In fact, 
it would be true to say that the official staff of all the: central Courts (except 
the Lord Chancellor and the Judges) was almost entirely self-supporting.”’. 
(Vide-Holdsworth’s History of English law, Vol. 1, “Seventh Edition, page 255). 
The principle accepted in England in the matter of levy of Court-fees appears to 
be that the salaries and pensions of Judges should be paid by the State out of public 
funds, it being accepted that it is the obligation of the State to provide the machinery 
for the dispensation of justice in all its Courts—civil, criminal and revenue—and 
that only the other expenses of the administration of justice should be borne by the 
litigants. In the Second Interim Report of the Committee of Supreme Court 
Practice and Procedure (England) at page 43 is found the following quotation from 
Mr, Justice Macnaughten : À 


“ The Supreme Court is not merely engaged in the work of dispensing justice 
to the private suitors who resort there; it administers public justice not only in 
criminal cases, but also in civil matters, such as proceedings on the Crown side 
of the King’s Bench. For the cost of administration of justice where the public 
itself is directly concerned, the State oughtto, itis suggested, provide the necessary 
funds since there can be no reason why the private suitors should do so. Though 
it would, no doubt, be difficult to calculate exactly how much of the expenditure 
of the Supreme Court is attributable to the administration of public, as distin- 
guished from private justice, the salaries and pensions paid to the Judges may 
perhaps be taken to represent fairly that figure.” 


In our view, there is another aspect of the matter. The actual suitor, who™==——=— 
goes to the Court and avails himself of the machinery of the administration of justice 
which the State provides in discharge of one of its fundamental functions, is not the 
only person benefited by this activity of the State. For every cause that comes to 
the Court, many may not arise at all, the very existence of the Court and the fact 
that the State through its machinery would enforce rights and obligations recognized 
by law deter many a would-be defaulter from carrying out his obligations. The 
existence of rights declared, recognized or given by laws, will be of little avail if 
there is no machinery for securing them when denied. Laws are automatically 
adhered to and obligations duly discharged by a person not necessarily and always 
from a recognition of a sense of duty, but because of the existence of a machinery 
for enforcement and the consequences that might follow, if the aggrieved party 
seeks his remedy through Court. A suitor who goes to Court and seeks a special 
benefit, may be liable for a fee, but whether there are enough cases are not, some 
Courts at least would have to be maintained, and when the suitors are few it would 
-be taxing them if they are called upon to bear the entire gost of the administration 
of justice in all its branches without any reference whatsoever to the services rendered 
to the few that are driven to the Courts to seek justice. In such a case suitors are 
‘called upon to meet also cost of the general expenses of a department of the Govern- 
ment without any correlation, to the services rendered. Viewed in this lig} t, and e 
having regard to the practice in England, the power to which the levy of fees in 
the High Courts is traced assumes some significance. Sections 106 (1) and 107 of 
the Government of India Act of 1915 have toebe’referred to here : 
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“ Section 106- (1): The several High Courts are Courts of record and have 
such jurisdiction............ and all such powers...........- and power to 
make rules for regulating the practice of the Court, as are vested in them by letters: 
patent, and, subject to the provisions of any such letters patent, all such jurisdic- 
tion, powers and authority as are vested in those Courts respectively at the com- 
mencement of this Act.” ' 


“ Section 107: Hach of the High Courts has superintendence over all Courts- 
for the time being subject to its appellate jurisdiction, and may do any of the 
following things— 

% $ oe si # 


(e) settle tables of fees to be allowed to the Sheriff, Attorneys, and all clerks. 
and ofiicers of Courts.” 


As pointed out in Seshadri v. Province of Madras? : 


“ A combined reading of these provisions (the above. along with section 15. 
of the Charter Act, and Article 37 of the amended Letters Patent of the High 
Court) enable the High Courts to make rules for regulating the practice of the 
Court and also to fix Court-fees in respect of proceedings in the High Court. 
It is true, as contended by the plaintiff, the terminology used in section 107 (e) 
is not appropriate to the power to impose Court-fees, alleged to be conferred. 
on the High Court. But the words have a historic origin. Originally the officers. 
were paid from the fees coflected and though that practice was given up, the 
same words, were continued to be used. These words, obtained as it were, a 
secondary meaning and it is neither possible nor permissible to give a different 
meaning to those words at this stage. Indeed the Court Fees Act passed by the 
Central Legislature uses similar words in section 3 of the Act to indicate Court- 
fees.” | 


For a proper approach to a matter of this kind, to ascertain the real character 
of the levy, we get guidance from the observations of Gajendragadkar, J. (as he 
then was), in Hingir Rampur Coal Co. v. State of Orissa*, already cited: 


“ In such a case it is necessary to enquire what is the primary object of the 
levy and the essential purposé which it is intended to achieve. Its primary object 
and the essential purpose must be distinguished from its ultimate or incidental 

we results or consequences. That is the true test in determining the character of the 
levy.” ha 

Referring to the circumstances under which the Court Fees Act (VII of 1870), 

which provided the pattern for levy of Court-fees till the passing of the Court Fees 
Act of 1955 in our State, came to be passed, the Report (1939) on the revision of, 
the Court Fees Act, which formed the basis for the now impugned Act, says (at 
page 3) : l l 

“Lord Lawrence considered that the greatest evil in the administration of 
justice arose from the under-payment to the mufassal Judges and Officers of their 
.Courts. Plans were considered to remedy this evil and the main reason for the 
Stamp Bill of 1867 was a proposal by Mr. Strachey that a certain sum of money 
should be expended in enhancing the salaries of ministerial officers and judicial 
officers. This proposal involved extra expenditure of several lakhs and the 
finances of the country could then ill-afford’ to bear the additional burden. To 
find ways and means, a Commission was appointed with the object to derive, 
if possible, out of the Stamp duties levied in judicial proceedings, sufficient revenue 
to meet the increased expenditure to be incurred by the Courts and made the 
Courts self-supporting. On the recommendations of the Stamp Commission 
Act (XXVII of 1867), was passed, which was then superseded by the present 

* Court Fees Act (VII of 1870).” - 
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No objection has been taken before us to the reference of the report, evidently 
‘because as. pointed out by Lord Atkin in Ladore v. Bennet}, it is not cited as evidence 
of the facts therein found but as indicating the materials which the Covernment of 
the Province had before them before promoting in the Legislature the statute now 
impugned. 

In M. S. U. Mills Lid. v. State of Rajasthan®, already cited, where there is a 
‘passing observation that Court-fees are really taxes, as an illustration of fees, which 
are taxes, the test for a levy to be a fee is thus stated: 

“ If a levy is a fee strictly so called, it is subject to the limitations, which we 
have mentioned above, namely, that it should not be levied for purposes of 
augmenting general revenues, and should be for some service rendered by the 
State and should be preceded by permission sought by the subject.” 


In the light of the history of the levy and the legislative practice with regard to the 
‘same, and in the absence of any data, or figures that in the past Court-fees were 
regarded as a source of general revenues of the State and were levied with a view 
‘to raise more than necessary funds for the expenditure incurred in the administra- 
tion of justice to be available for the general purposes of the State, the first test, 
we would say, of Wanchoo, G.J., (as hè then was) is satisfied. There can be no 
‘doubt that the second and third are satisfied. A suitor approaches the Court for 
‘services, and no payment is called for where there is no request for service. It is 
not levied and exacted from a citizen who has nothing to do with the Courts, but 
it is the suitor who seeks some relief in Court that is called upon to pay it. 


There are two decisions, since the Constitution, which take the view that the 
‘fee levied in Courts differs from the type of the fee found in Entry 66 of List II. 
In Khacheru Singh v. S. D. O. Khurja8, the validity of the levy of a Court-fee of Rs. 50 
on petitions under Article 226 was in challenge before a Full Bench. It was 
contended for the suitor that a fee taken in Court within the meaning of Entry 3 
must be a levy which has the essential characteristic of a fee, that is to say, it must 
be a payment for services rendered which are,reasonably related to the expenses 
incurred in providing that service. It was argued that while there was quid pro quo, 
as the State Government was also making a very large profit out of Court-fees, 
the Court-Fees Amendment Act of 1959 of the Uttar Pradesh increasing the Court- 
fee was ultra vires. It was contended for the State that the fees with regard to 
which the State Government had the power to legislate under Entry 3 were taxes 
and no question of guid pro quo therefore arose. The learned Judges held that th Cones” 
fee levied in Courts was neither a tax nor a fee, as these terms had been defined by 
the Supreme Court in Commissioner, Hindu Religious Endowments v. Lakshmindra 
Thirtha Swamiar’, Ratilal v. State of Bombay5, and Fagannath v. State of Orissa®, 
According to the learned Judges as it was not an exaction imposed without reference 
to any special benefit conferred on the payers, but being imposed only on those 
persons who wished to file documents in a Court, it could not properly be called 
a tax, and the learned Judges would hold that it was not a fee as so defined if only 
for the reason that the moneys realised have not been set apart, but have merged 
in the public revenue of the State. Emphasis is laid on Article 229 (3) of the 
‘Constitution whereby fees taken in the High Court formed part of the Consolidated 
Fund of the State. Observing that it was not possible for fees taken in Courts to 
be credited to a separate fund in view of the constitutional provision in that regard, 
the learned Judges took the view that the fee taken in Courts under Entry 3 of 
List II should not be interpreted to refer to such fees which must be credited to a 
separate fund and not to the general fund of India or the State. They are of the 
view that it is an essential characteristic of the fee cofisidered by the Supreme 
‘Court in the cases mentioned above that itshall be set apart and not merged in the . 
general revenue of the State. Therefore, in their view there exists another class of 
SN eee cee 
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imposition also called a fee in the Constitution whicht differs from the type of fee 
falling under Entry 66 of List II. One of the learned Judges (Dayal, J.) observed 
(at page 466) : = l 
‘There can be no doubt that Court-fee is charged for services 
rendered, It is the litigant who goes to Court for getting help in enforcing his 
rights. The Court renders him service by giving him redress whem he succeeds 
in establishing the wrong done to him. There can be no monetary measure of 
the service rendered. ‘The first element essential to make a payment a fee is 
present. The second element of the fee not going to a separate fund .does not 
exist in the case of Court-fee collected by the State.” 
The Allahabad High Court thus appears to be of the view that the fee taken in a 
Court is a fee sui generis, and though a fee, its application cannot be scrutinised and 
correlation examined. No doubt, Dayal, J., observes : 
Tt follows therefore that the Constitution did not contemplate it to be an 
essential element of a fee that it be credited to a separate fund and not to the 


Consolidated. Fund.” . 
The argument before us is that, once the power that is granted is the power to 
levy a fee, there is a limitation in the power, and that the levy must satisfy the essen- 
tial requisites of a fee, and there must be reasonable correlation of the services. 
rendered. We find no specific discussion on this aspect of the matter in the 
judgment under consideration, The question now mooted is whether under this. 
power of legislation revenues could be raised for public purposes, the general 
expenses of the State, not solely for purposes of the administration of justice. 
Similar is the view taken by the Bombay High Court in C. P. Syndicate (Private) 
Lid. v.-Income-tax Commissioners}, where the validity of the levy of Court-fee under the 
new Bombay Court Fees Act of 195g on a group of income tax applications come 
up for consideration, The learned Judges referred ‘to the decision of the Judicial 
Committee in Rachappa Subrao v. Shidappa? and observed that the Court Fees Act 
was in essence a taxing statute and that the fees collected under the Act 
were for the purposes of raising the general public revenue, had been the view 
expressed about the enactments in several judicial decisions. We have discussed the 
judicial decisions on the matter that have been brought to our notice, and also 
examined the legislative history of the levy, and with respect we would differ 
and hold that Court-fees were not levied to raise funds for the general purposes 
of the State. We agree with our learned brother, Srinivasan, J., in his referring 
order that Court-fees are not instruments through which the general publie 
revenues of the State are intended to be raised. The learned Judges of the Bombay 
High Court, as in Allahabad, referring to Article 229, observed (at page 114) :“ 
“ Itis therefore clear that one of the essential elements laid down by the Supreme 
Court as the requisite of a fee, namely, that it must be appropriated to a separate. 
fund earmarked to meet the expenses of the services, had never been true of the 
Court-fees at any time and is also not true of the Court-fees levied after the Consti- - 
tution. We agree, therefore, with the learned Advocate-General that the Court- 
fee does not fallin the category of fees with which their Lordships of the Supreme 
Court were dealing........ The learned Advocate-General, in our opinion, is 
right in saying that the levy of Court-fee for raising the general revenue has been: 
authorised by the relevant Entries in the Legislative Lists under the Constitution, 
and the challenge therefore to the validity f such fees on the ground that they 
are not earmarked as a separate fund for the purposes of meeting the expenses. 
of the services rendcred@ cannot be sustained.” 
' The question in the form now before us was mooted in the Andhra Pradesh 
High Court in Sdtyanarayanamurti v. Income-tdx Appellate Tribunal’, but no definite 
e views were.expressed as there were no details to sustain the arguments. Subba Rao, 
C.J., (as he then was of that Court) observed : an 
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The learned Counsel then raised an important question which if accepted, 
would invalidate the Act. He says that the Act, under the cloak of collecting 
fees, provides for taxation and, therefore, is void. Reliance is placed upon the 

‘obvious difference between a fee and a tax and the contention is advanced that 
_ fees payable on an application under Article 226 of the Constitution is unreasona- 
ble and not commensurate with the services rendered by the State, and, therefore, 
the enhancement of the rate of Court-fee is void. It is not possible to consider 
this question, in this case for it should be necessary to ascertain whether the Court- 
fee levied is far in excess of the expenses incurred by the State of Judicial Adminis- 
-tration. The petitioner has not filed any affidavit giving details to sustain his. 
arguments. We would prefer not to express our view on this important question 
in this case.” 


Haying given our careful and, indeed, anxious consideration to the arguments. 
of the learned Advocate-General for the State, we are unable to agree with the con- 
tention that fees taken in Courts are a category by themselves, and need not contain. 
even the essential elements of the expression ‘ fees ’ laid down by the judicial decisions 
and recognised in legislative practice. To accede to the argument would, in our 
view, be too readily assuming that the Constitution-makers were using the same 
expression in different senses in the same Entries—Entry 86 of List I, Entry 66 of 
List II, and Entry 47 of List 11J—and in Entries in the same list. There is nothing 
compelling us to presume that the word ‘ fees ‘in Entries 96 of List I, 66 of List I, 
and 47 of List II], the phrase ‘ fees taken in any Court’ bears a different meaning 
from the same word in the beginning of the Entries, particularly when there is 
apparent a substantial and solid reason for placing ‘ fees taken in any Court ’ under 
a separate head. We are conscious that the provisions of the Constitution should not 
be cut down by any narrow technical construction and that a large and liberal 
interpretation should be given to the legislative Entries. But here we have to 
determine the limits of the power under different heads. We are not prepared to 
hold that the founding fathers of our Constitution lightly used a word which has a. 
special significance in the context of legislative power when they used it to define a. 
legislative power and did not intend the expression to have its accredited significance 
but empowerd the States to tax ‘suitors for the general purpose of the State. 
The suitor approaches the Court for justice and enforcement of the laws the Govern- 
ments have made. Declaration of rights and enactment of laws are of little avail 
unless, there is remedy available for the citizen to have the benefit of the same. 


“ The substantial law which defines our rights and duties is, of course, important 
to all of us, but unless the adjective law of procedure is a working machine cons- 
tantly translating these obligations in terms of Court orders and actual execution, 
the substantive law might just as well not exist.” (Quoted by Paton in his. 
text-book of Jurisprudence, Third Edition, at page 5 38). 

In Balkaran Rats case1, Mahmood, J., remarked on the absence of a preamble: 
to the Court Fees Act and doubted whether it was intended to regulate questions. 
of procedure or to regulate the method of the collection of revenue, that is to say 
fiscal questions for the purposes of the obtainment of money from the tax-payer in 
order to achieve such results as the State had in view to carry on the administration. 
of the country ; and in Radha Bai’s case*, he attributed the absence of a preamble in. 
the Court Fees Act to the anxiety of tht Legislature not to explain the reason for the 
enactment as the reason could be nothing other than that they were taxing the Indian. 
population. In his scathing criticism of the Court Fees Act referring to the absence 
of the preamble, he remarked that “ sometimes silence is golden ”.. But here we 
have the Constitution which speaks of the levy in Courts as ‘fees’, an expression. 
that does not smack ofsany oppressive exaction. Why should we in the context 
equate the expression mare or less to a tax and that is what it comes to, when all that 
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is recognised for the levy is the occasion of the levy and not its correlation to the 
services required. ` 


It remains to consider whether the impugned levy is not justified as a fee pro- 
perly so called. Fees as already stated may be of various kinds, and there can be 
no general definition applicable to all cases. They may have characteristics accord- 
ing to'the need or occasion of the levy. But the essential element is that it is a levy 
‘in consideration of services performed by the State for the benefit of the individual, 
who is called upon to make the payment, and it cannot be an exaction that cannot 
be reasonably correlated to the services. Of course, there is some element of taxation 
in a fee; there cannot but be. All the same the essential, distinction is there, and 
the question will always be to look for the pith and substance, whether the taxing 
element predominates. If the element of revenue for the general purposes of the 
State predominates, then the taxing element takes hold of the levy and it ceases to 
have any relation to the cost of administration of the laws to which it relates ; it 
becomes a tax. Its validity has then to be determined with reference to its character 
as a tax and it has to be seen whether the Legislature has the power to impose the 
particular tax. When a levy is impugned as a colourable exercise of legislative 
power, the State being charged with raising a tax under the guise of levying a fee, 
Courts have to scrutinise the scheme of the levy carefully, and determine whether, 
in fact, there is correlation between the services and the levy, or whether the levy 
is execessive to such an extent as to be a pretence of a fee and not a fee in reality. 
If, in substance, the levy is not to raise revenues also for the general purposes of the 
State, the mere absence of uniformity or the fact that it has no direct relation to the 
actual services rendered by the authority to each individual who obtains the benefit 
of the service, or that some of the contributories do not obtain the same degree of 
service as others may, will not change the essential character of the levy. Nor can 
the feature that it is not separately funded be decisive in the matter. However, 
-when not funded, reasonable correlation must be established, and it must be shown 
that the receipts are meant for the services. When a levy is challenged as unreasona- 
ble and beyond the legislative power which, authorised only a fee, the decision will 
have ultimately to depend upon the particular facts of the case. Certain general 
tests have been formulated to decide whether a fee is reasonable in the circumstances 
and does not exceed the bounds ofa fee. In Hingir Rampur Coal Co. v. State of Orissa*, 
referred to supra it is said at page 468 : 

“The extent of the levy authorised would always depend upon the nature of 

the services intended to be rendered and the financial obligations incurred thereby. 

_ Tf the services intended to be rendered to the notified mineral areas require that a 
fairly large cess should be collected and co-relation can be definitely established 
between the proposed services and the impost levied} then it would be unreason- 
able to suggest that because the rate of the levy is high it is not a fee but a duty of 
EXCISE... esso ... It is significant that the petitioners do not seriously suggest 
‘that the services intended to be rendered are a cloak and not genuine or that the 
taxes levied have no relation to the said services, or that they are unreasonable 
and excessive. ‘Therefore, in our opinion, the extent of the rate allowed to be 
imposed by section 4 (2) cannot by itself alter the character of the levy from a 
fee into that of a duty of excise. If the correlation between the levy and the 
services was not genuine or real, or if the levy was disproportionately higher than 
the requirements of the services intended to be rendered it would have been another 
matter.” ; 

The question has cgme up for consideration, as stated earlier in this judgment, 
when considering the reasonableness of levies by local authorities. In Corporation 
of Madras v. Spencer @ Co.? (Phillips and Reilly, JJ.) the validity of a licence fee 
imposed by the Corporation of Madras under section 287 of the Madras City Munici- 
pal Act of 1919, came for scrutiny. The licence fee for storing foreign liquor was 
ee ee Ok ao 
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raised from Rs. 25 to Rs. 200, and it appearing from the evidence that the expenses 
of supervising the place where foreign liquor was stored wás practically nil, this 
Court held that the levy of the enhanced fee was unreasonable. Reilly, J. observed 
{at page 775) : 

“ Tf the power to levy these fees cannot be used for taxation, it is admitted that 
the Council has not the power to fix any arbitrary fee which it chooses...... 
when such a question-comes before a Court, it is not for the Judge to try minutely 
to assess what is the proper fee ; nor is it for the Judge to substitutehis judgment 

‘in the matter for that of the public body to which the Legislature has entrusted it. 
But I think there are two principles which we may use to determine whether the 
fees fixed by a Municipal Corporation with powers such as these can be held to be 
reasonable or not. Ifwe accept the proposition that the power of charging licence 
fees cannot be used for taxation, then we must say that as a whole the fees charged 
by the Corporation must not be very much in excess of what the duties cast upon 
them and their staff in connection with the licences cost them. ‘There is the cost 
of issuing the licences ; there is the cost of inspecting the premises to see whether 
‘they are suitable for the purpose proposed ; and there is the subsequent cost of 

- inspecting the premises to see that they are being used properly and that the condi- 
tions and restrictions imposed by the Commissioner are observed. But, roughly 
speaking, if the fees are charged at so high a.rate that as a whole they bring in 
very much more than the cost of these operations to the Corporation, then I 
think we can rightly say that they are unreasonable. There is another princlple. 
Although it is almost impossible for the Corporation itself to ascertain, when 
they are issuing a number of licences to persons engaged in different trades and 
occupations, exactly what is the cost of any particular licence or of licences for 
persons engaged in particular trades or occupations—and certainly we could not 
attempt anything of that sort—yet, surely it would be unreasonable if they so fixed 
the fees that the whole cost incurred by them in connection with all the licences 
or a grossly disproportionate part of it was imposed on one particular trade or a 
few particular trades. ‘These principles, I think, may be of help in ascertaining 
whether a particular fee is reasonable or not.” 


There need be no exact correlation ; in some cases it may be a practical impossi- 
bility. But the levy should not be so distributed that it is grossly disproportionate to 
the services, or requirements. This Court again examined the reasonableness ofa 
levy under the Madras District Municipalities Act in India Sugars and Refineries Ltd, v. ome 
Municipal Council, Hospet*. While upholding the validity of the levy, the approach 
to the question of reasonableness was thus set out : P 


“ Itis, we think, well settled that a licence fee for carrying on a particular trade 
or industry should not þe regarded as a form of taxation the extent of which is to 
be governed purely by revenue considerations. The licence fee should bear as 
nearly as possible a relation to the cost of issuing the licence and the cost of supervis- 
ing the trade or of any special measures rendered necessary by the character of 
that trade. We doubt whether the Municipality would be justified in increasing 
the licence fee chargeable upon a particular industry merely by reason of the cost 
of ordinary municipal services to which that industry is-entitled by virtue of its 
position as a taxpayer in the municipality. But if the industry involves special 
sanitary precautions, a special supervising agency or such like expenditure, it is 

+ we think, reasonable to take this &penditure into account in fixing the Amoudit 
of the fee. When a supervising agency is necessary for a number of industries 
it will always be difficult to say how the cost is to be apportioned and, so long A 
the apportionment is made on a reasonable basis, it is not for the Courts to inter- 
fere with the way in which it has been achieved........ The Courts certainly 
should not declare a fee or a levy to be ultra vires merely because it is Bane eA 
higher than might have been thought necessary on a different view of the facts.” 
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These principles were again reiterated by this Court in Varadachari v. State of 
Madras}, where this Court struck down as unconstitutional the enhancement of a 
licence fee from a flat rate of Rs. 10 to Rs. 100 per expeller in an oil mill under the 
Madras Manure Dealers Licensing Order, 1949. This Gourt examined the materials 

laced on record to see if there was any justification for the sudden enhancement of 
the licence fee from Rs. 10 to Rs. 100 per expeller. Finding that the amount collec- 
ted was disproportionately high in comparison with the expenditure incurred by the 
Government, even according to their statement, the fee was struck down. 


~ In Paztindaung Bazaar Company Ltd. v. Municipal Corporation of the City of Rangoon? 
the Judicial Committee had to consider the licence fee levied by the Corporation of 
the City of Rangoon, following the expression of the views of the High Court as to 
the scope of the power in Muncipal Corporation of Rangoon v. Sooratee Bara Bazaar 
Co., Lid.8. It is instructive to examine the manner of levy of the fee in that case 
which was upheld by the Judicial Committee. Under the Municipal Act in question 
no one shall keep open a private market without a licence from the Corporation for 
which the Corporation may charge a fee.In fixing the fee, whatthe Corporation did 
was to arrive at the total amount of the cost which was to be covered by the sums 
payable by all the private markets. This total sum they divided among all the pri- 
vate markets, in the ratio their respective assessable value bore to the total assessable 
value ofall the markets. The Judicial Committee felt unable to hold that the licence 
fees which were charged were not fees validly charged under the powers conferred 


upon the Corporation by that section. 


In Delhi Cloth and General Mills v. Chief Commissioner, Delhi, a Division Bench 
of the Punjab High Court had to examine the validity of the payment of 
Rs. 1,25,157-50 as registration fee, the contention being that it was not a fee, but a 
tax. Under a Notification issued in 1952 under the Registration Act (1908) the 
basis of the fee for registration of documents was the value or consideration money 
specified in the document sought to be registered. For documents in which the 
value or consideration money was above Rs. 1,000 for every one thousand rupees 
a fee of Rs. 5 was payable in addition to the sum of Rs. 12-8-0 payable on the first 
one thousand rupees. Calculating in this manner, the amount aforesaid was 
demanded on a debenture trust deed mortgaging properties for a consideration of 
Rs. 2.5 crores. After referring to the decisions of the Supreme Court which we- 
have cited: above, and examining the scheme of the Registration Act, the learned 


~——Judges observed : 


“Applying the tests laid down in the decisions cited above to the facts of the 
present case, we are clearly of the view that the fee in the instant case is not a fee 
but in its very nature is a tax. The reasons why we hold so are : 


(1) That the fee is not deposited in a separate head or account but is merged 
in the general revenue of the State. It 1s not solely used for the maintenance of 
the registration department but goes into a consolidated fund which is utilised for - 


various other governmental functions ; 

(2) That there is no reasonable correlation between the fee levied and the 
cost of maintenance and administration of the registration department. To 
illustrate, a document running into several pages may be liable to a nominal fee, 


whereas a document running into a single page may be liable to an exorbitant fee.” 


We shall now examine, in the light of the “above principles, the figures in rela+ 
tion to the impugned levy which have been made available to us. Sri V.K. 
Thiruvenkatachari, learned Counsel for the suitors, emphasises that this is not a 
case of a new levy, but a case of enhancement, and that being the case, the first 
question for consideration is whether at all there has been such an increase of expen- 
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diture by the State in the administration of justice as warranted the exorbitant 
levies that have been imposed. The averment in the affidavit of the suitor in W.P. 
No. 1743 of 1964 is: 

“ There was no justification for the increase of Court-fees in 1955 at all on the 
basis of civil litigants being made to pay fees covering the expenditure on civil 
litigation. While a fee which cannot be separately allocated to the service of each 
item, may be fixed on estimates at the inception, whenever an increase is contem- 
plated, it is for the authority to justify by facts and figures such increase by showing 
that the actual expenditure at the time exceeds the fee income. ‘The petitioner 
is advised and states that judged by this test, the increases of 1955, were without 
any legal or factual justification,” 


To repeat in this context, it is urged for the suitors that the State is proceeding on 
the basis that the Court-fees paid by the civil litigant is to compensate the Govern- 
ment both for the cost of civil and criminal administration and that this makes it a 
tax, as the civil suitor is not bound to bear the cost of the criminal administration.. 
The challenge is to the ad valorem fee at the uniform rate of 74 per cent. without limit 
even at the higher levels, when the demand is stated to become oppressive and dis- 
criminatory. It is urged that the value of the claim is not a reliable criterion of the 
complexity of the litigation or the judicial time it would take, at any rate they cannot 
be in direct proportion to the value. Our attention is drawn to the Court-fees. 
levied still in their Original Jurisdiction in the High Courts of Bombay and Calcutta, 
where the very low court-fee of former days is continued. It is stated that as only 
suits for large claims can be instituted in the High Court, there cannot be marked 
difference in the judicial time taken over the suits by reason only of the difference in 
the value of the claims. 


In the counter-affidavit originally filed in the matter by the Joint Secretary to- 
the Government (Sri Kelu Erady) certain figures referred to as the actuals for 1954~ 
55 relating to the revenue from Courts and the cost of administration of justice 
were furnished. As already pointed out, there was no plea then that what is levied. 
is not a fee. The attempt in the counter-affidavit has been at correlation. It was 
contended for the Government that the cost of criminal administration and the fees. 
paid to the Government law officers should also be taken into account when examin-- 
ing and correlating the realisations and expenses. Surprisingly, one finds also an. 
averment that the levy has not become a weapon in the hands of the defendant, as 
the plaintiff can, if his case is true, recover the Court-fees from the defendant along: 
with his claim and that therefore there was no need to fear. This is no answer as it 
is immaterial whether it is the plaintiff or the defendant that has ultimately to pay. 
The question is whether the cost of litigation which has necessarily to be incurred. 
when the claims are high, is staggeringly heavy and has a regressive effect warding: 
off from Court even suitors with just claims, at the same time being unrelated to 
the services rendered to the suitors. Ifit isan undue exaction the fact that the plain- 
tif? could recover it from the defendant will not validate it. Onno principle could. 
the defendant be called upon to meet a demand which is invalid and further it 1s 
not always that recovery is possible from the defeated defendant. 


Further figures have been placed before us by the Deputy Secretary to Govern-- 
ment in the Finance Department (Sti Shivakumar) in’ a supplemental counter- 
affidavit. We shall first examine the figures furnished in the affidavit of Sri Kelu 
Erady, Joint Secretary to Government. The figures ares as already stated, the 
actuals for the years 1954-55. The Court-fees were increased in the year 1955. 
The total income from all sources in the matter of administration of justice, deduct- 
ing refunds, is shown as Rs. 122.12 lakhs. Deduction has to be made from this 
of Rs: 1.63 lakhs, the cost of stamps and charges for the sale of stamps. The net 
income would come to Rs. 120-49 lakhs. The income includes fines and forfeitures. 
The cost of administration ofjustice is shown as Rs. 124.94 lakhs. It is, therefore, 
stated that the expenditure on the administration of justice was higher during the year 
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than the fees realised. Thus correlation has been attempted, and justification plead- 
-ed for enhancing the Court-fees in 1955. But the expenditure includes not only 
expenses of maintaining the criminal Courts, but also the expenditure incurred by 
the Government on its own Law Officers. The expenditure on Law Officers of the 
‘Government like the Advocate-General, the Government Pleaders, Public Prosecu- 
tors and their establishments alone comes to Rs. 6.26 lakhs, Leaving out for the 
moment the expenditure incurred in the administration of criminal justice, deduct- 
ing only the expenses of the Law Officers of the Government, the expenditure would 
be Rs. 118.58 lakhs, less than the revenue from all sources. Clearly, these figures 
do not per se justify any need for enhancement to the exhorbitant levies seen in the 
ad valorem scale on the higher claims under the Court-fees Act of 1955. 


Sri V. K. Thiruvenkatachari, learned Counsel for the suitors, submits that 
. -when the State proceeded to bring in the fresh legislation for the levy of Court-fees, 
its avowed object was not to enhance the Court-fees having regard to any increased 
expenditure in the administration of jus tice, but for rationalisation of the law relating 
to Court-fees. And as we understand the learned Counsel, the rationalisation has 
‘been at the expense of the character of the levy. As we are here not attempting 
to interpret any provision in the Court-fees Act, but are examining the circumstances 
under which the enhancement came in the statute hook, we may properly and use- 
‘fully refer to the statement of objects and reasons in introducing the Bill, We have 
already set it out supra. The part relevant in the context is: 


‘The Court-fees Act, 1870 was enacted more than eighty years ago. Condi- 
tions have materially changed since then and litigation has grown enormously 
in variety and complexity.... Rationalisation of the law relating to Court-fees 
and Suits Valuation has, for the last twenty years, been regarded as an urgent 
measure of judicial reform. This bill seeks to achieve that object.” 


Clearly, the new Court-fees Act was intended to rationalise the levy and not to 
enhance the revenue from the levy to meet any increased expenditure in the adminis- 
tration of justice. In the report on the revision of Court-fees Act submitted in 
1939 by the Special Officer on the question of levy of Court-fees, which preceded 
the present Act, there is no whisper about enhancing the levy with a view to meet 
‘increased expenditure. As for the propriety of such references, learned Counsel 
drew our attention to Letang v. Coopert, wherein Lord Denning has stated (at page 


933) : 

“ It is legitimate to look at the report of such a committee, so as to see what was 
the mischief at which the Act was directed. You can get the facts and surround- 
ing circumstances from the report, so as to see the background against which the 
legislation was’ enacted.” 


‘While examining the effect of the legislation, the Court may take into account any 
public general knowledge of which the Court would take judicial notice, and may in 
a proper case require to be informed by evidence as to what the effect of the legisla- 
tion will be—see Attorney-General for Alberta v. Attorney-General for Canada®, Examini- 
ing the financial implications of certain recommendations made as regards the 
ad valorem levy (reduction from 11} per cent, to 74 per cent. for claims) which do not 
exceed Rs. 1,000, and a flat rate of 6 per cent. for claims of Rs. 10,000 and above 
recommending also (a maximum fee of Rs. 40,000) it is found stated in the Report 
{page 22): 

« There need be no apprehension that the revenue will be reduced for there 
are several other recommendations in this report, namely, those regarding the 
tevy of a proper fee in suits relating to immovable property and for thelevy of 
fees in several other proceedings which are now escaping with the payment of a 
nominal fee and other recémmendations which are expected to act as an effective 
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check on the evasion of the payment of the proper Court-fee. These additional 
sources of revenue, the enhancement of the fee in proper cases and the stiffening 
of the provisions of the Act to prevent a leakage of the revenue will, it is hoped, 
compensate for the loss that would result by effect being given to the above recom- 


mendation.”’ 


In the Fourteenth Report of the Law Commission of India (Reform of Judicial 
Administration), Volume I, page 503 is found the following table of revenue from 
an expenditure on the administration of justice in the State of Madras between 


1952 and 1955. 


In the State of Madras : Between 1952-55. 








Financial year. Receipts in Rupees. Charges in Rupees. Surplus. 

1952-53 2,56,38,497 1,78,54,860 77,83,637 
1953-54" 69,88,689 53,28,575 6,60,114 
1954-55 1,22,12,475 120,51 ,874 I 154,001 


*For the second 6 months only, as there was separation of Andhra. 





The learned Goverment Pleader also had supplied us with the following table 
of similar figures of Revenues and Expenditure from the year 1954-55 to 1966-67: 





Revenue Head Revenue Head Total Revenue Major head Profit (+) 





Year. IX/XIV Administra- 27/21 or 
Judicial tion of Justice. Expenditure Loss (—} 
Stamps. on administra- 
of Justice. 
Rupees in lakhs. 
Rs. Rs. Rs. 

1954-55 78.53 4.3.60 122.13 124.94 (—) 2.1 
1955-56 148.75 57.60 206.35 127.29 (+) 79.12 
1956-57 124.58 62.05 _ 186.63 125.73 (+) 60.91 
1957-58 104.34. 67.63 171.97 124.11 (+) 47.86. 
1958-59 117.12 56.07 173.19 195.58 (+) 37.61 
1959-60 116.96 52.39 169.35 138.51 (+) 30.84 
1960-61 118.96 60.36 179.32 148.51 (+) 30.81 
1961-62 126.39 72.07 198.46 157.90 (+) 40.56 
1962-63 132.70 85.32 218.02 162.85 (+) 55.17 
1963-64 143.96 87.02 230.98 167.37 (+) 63.61 
1964-65 - 150.40 94.90 245.30 173.27 (+) 72.03 
1965-66 . 160.27 97.02 257.29- 193.48 (+) 63.81 
(Revised Estimate) 
1966-67 160.27 94.66 254.93** 195.99 (+) 58-94 


(Budget Estimate). 





_ *This excludes expenditure on maintenance of buildings, construction of new 
buildings and other works expenditure. 
**This does not include the increase on account of enhanced Dearness 
allowance granted with effect from 1st June, 1966. 
The tables show that right through (we have already dealt with the States 
figures for 1954-55) there has been substantial surplus, and no case could be made- 
out for an increase in the revenues to meet the related administrative expenses. 
No serious difficulty has been pleaded before us for analysing the income and 
expenditure in relation to the judicial wing of the State and giving break-up figures. 
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for a period of years except that some time would be taken. But the matter has been 
pending for over two years. Under the learned Advocate-General’s directions the 
further figures referred to above separating the finances on Civil and Criminal 
Justice have been placed before us’ during arguments’ Serious objections are. taken 
for the suitors to these figures. We shall be presently examining the break-up 
figures given therein. It will be useful at this stage to refer also to the details of the 
receipts and expenditure set out in the original counter-affidavit for the State, 
that of the Joint Secretary (Sri Kelu Erady), and analyse the same: 


ADMINISTRATION OF Justice REVENUE RECEIPTS AcTuALs For 1954-50. 


“Law Officers A 





























Rupees 
in 

lakhs. 

Court-fee realised on stamps 73.76 
Sale of stamped copy paper 5.86 
Fines and penalties O.II 
Miscellaneous 0.88 
79.81 

Deduct refunds 1.29 
78.52 

Sale of unclaimed and escheated property 0.69 
Court-fee realised in cash T 1:79 
General fees, fines and forfeitures 40.09 
Receipts of the Official Assignee 0.28 
Miscellaneous fees and fines 1.84 
Recoveries of over-payments 0.07 
Collection of payments for services rendered 0.33 
Miscellaneous (including receipts) in England 1.65 
l 46.74 

it Deduct refund 3.14 

: 43.60 

, Grand total 122.12 

: JUDICIAL STAMPS ADMINISTRATION l 
Charges for sales of stamps 0.83 
` «Cost of stamps supplied from Central Stores 0.80 
: 1.63 - 

ADMINISTRATION OF JUSTICE 

-High Court 16.90 
Administrator-General .- 0.65, 
Official Assignee 0.85 
‘Presidency Magistnate’s Court 3.57 
‘Civil and Sessions Courts «68.31 
‘Courts of Small Causes 1.70 
Criminal Courts 36.70 
6.26 





124.94 





\ 
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With reference to these figures the argument before us on behalf of the civil 
suitors may be thus summed up. On the receipts’ side, the revenue from Court~ 
fee stamps in the administration of criminal justice must be negligible The actual 
sources of the receipts under the head “ Miscellaneous fees and fines” are not clear. 
To some extent it may have relation to civil proceedings also. It 1s quite likely 
that the head ‘ General fees, fines and forfeitures’ relate to other than Civil Courts 
and in the context, the head ‘ fines and penalties’ lakhs o. 11 may be a receipt 
on the Civil Side. Broadly looking at the matter and leaving out these receipts 
as not from Civil Courts, they total Rs. 42.04 lakhs, Rs. 80.08 lakhs may roughly 
be taken as receipts from the administration of civil justice. A further deduction 
of Rs. 1.63 lakhs has to be made with reference to the cost of stamps and the charges 
for the sale of stamps, and we are Jeft with Rs. 78.45 lakhs. On the expenditure 
side, that on the Presidency Magistrates’ Courts, the Criminal Courts, and the, 
Law Officers have to go, and, deducting this from Rs. 124.94 lakhs, the expenditure 
comes to Rs. 78.41 lakhs. The receipts have been arrived at Rs. 78.45 lakhs. 
Clearly, the receipts exceed the expenditure, all calculated on a rough and practical 
basis. No notice has been taken of the considerable time devoted by the District 
and- Sessions Judges and Additional Sessions Judges on Sessions cases. Even in 
the High Court, a considerable part of the judicial time is spent on criminal cases. 
‘One thing emerges from the figures furnished, that if a fairly reasonable allocation 
of the charges is made between the civil and criminal sides in the administration 
of justice, the revenue from the civil Courts would exceed the cost of that administra- 


tion, The argument is telling. 


The Law Officers of the State are either those assisting the State in the adminis- 
tration of criminal justice or officers like the Government Pleaders and others 
assisting the State giving advice in the conduct or defence of civil actions, apart 
from -the Advocate-General. Whether in instituting or defending suits in the 
State or in seeking opinion of its Law Officers, the State is just in the position of an 
ordinary litigant, and, though funds of the State may be used to meet thosé expenses. 
‘Certainly it cannot be contended that private suitors have to meet those expenses 
of the Government. ‘There has been no attempt to justify before us the debiting 
of the cost of the Law Officers of the State as an item of expenditure to be borne 
by the suitors in general. 


Nor can we see any justification in calling upon the civil suitor to bear the cost_ 
of the administration of criminal justice. We may state that there has been no 
particular argument before us for the State on this aspect of the matter. The 
maintenance of law and order is one of the fundamental functions of the State, and 
the setting up and maintenance of the ‘requisite machinery for the administration 
of criminal justice is a necessary concomitant of its obligation to maintain law and 
order. The cost of administration of criminal justice may properly fall on the 
public as a whole and be met from the general revenues of the State. It cannot 
be said that the magisterial functions have any reasonable relation to the services 
rendered to the. civil litigant. 


Sri V. K. Thiruvenkatachari, learned Counse1, questions the very correctness 
of the figures in the supplemental counter affidavit filed by Sri Shivakumar, Deputy 
Secretary to Government, on behalf of the State as worked up to show a different 
picture. It is stated that the figures given require drastic scrutiny and that the 
statements annexed do not give sufficient details to check the same. In the state- 
ments annexed to the supplemental affidavit, on the expenditure side, fresh items 
are introduced, to mention some, share of cost of Secretariat, Treasury and other 
general establishments, Executive Magistrates, interest on capital outlay and original 
works debited to Revenue account. The figures are given only for a few years, and 
counsel for the suitors charges that here is a desparate effort to show a deficit. But 
even these new figures as ultimately extracted in Statement IIT show a deficit only 
for 1954-55, and right through thereafter there is substantial surplus. A deficit 
of Rs. 27 lakhs is found for 1954-55 but in the subsequent periods for which figures 
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are given, 1956-57, 1963-64, 1964-65, the profits are Rs, 11 lakhs, Rs. 10 lakhs and 
Rs. 9 lakhs respectively. Though an attempt is made in this supplemental counter- 
affidavit not to charge the civil suitor, with the expenses incurred in the administra- 
tion of criminal justice and on the other Law Officers of the State, the gap is ofset 
by adding to the administration of civil justice under other heads. 


Objection is particularly taken for the civil suitors to a new item of charge in 
the supplemental affidavit, as a charge on the administration of civil justice, namely, 
a portion of the costs incurred by the State on other establishments of the State 
such as the Secretariat, Treasuries, Board of Revenue, Madras Public Service 
Commission, etc., as pertaining to the administration of justice. On this account, 
ten per cent’ of the expenditure in the Home Department of the Secretariat is debited 
on the administration of justice. The basis for this deduction is not quite clear. 
The affidavit of Sri Shivakumar states that for the Home Department in the 
Secretariat, it has been assumed that 10 per cent of the expenditure relates to its 
work in connection with the administration of justice ! Taking a broad view of the 
matter, even the cost of making laws at all stages may be considered to be incurred 
in the administration of justice. Without laws the suitor can have little relief in 
Courts. Looked at that way the contribution by the suitors will be a just fraction. 
But is that the proper approach? Revenue is essential for the functioning of any 
organised State and considerably in a welfare State. Equally the administration 
of justice, maintenance of order and repression of crime are among the prime and 
inescapable functions of any civilised Government. No one can complain against 
the State looking to all possible avenues for raising the needed revenue, but the 
attack here is that the Constitution has empowered only the levy of a fee in Courts. 
The expenditure which the suitor is specially called upon-to bear must have some 
relation to the services he as suitor seeks. Any way, it is not shown that the Legis- 
lature when revising the Court-fees Act in ‘1955 proceeded on any such data as 
now furnished. 


Thirty-three per cent. of the expenditure incurred on executive Magistrates, 
who include Collectors, District Revenue Officers, Revenue Divisional Officers and. 
Tahsildars, is also debited under the cost of administration of justice. The reason 
for this is stated to be that these officers do considerable amount of judicial work 
in relation to their responsibility under the Cultivating Tenants Protection Act, 
Fair Rent Act and numerous other statutes. But no account is taken of the realisa- 

~ tions from Court-fees under these Acts, the Court-fee payable being Rs. 2 and below. 
Receipts from the sale of judicial stamps of the denomination of Rs. 2 and below 
have been taken to relate to petitions presented before public officers, criminal 
Courts, etc., and left out of account in determining the revenue. On this account 
a deduction of 15 per cent. of the revenue for Court-fee stamps is made. It is 
admitted that a rough and ready method has been adopted for the purpose. As 
the figures for the sale of judicial stamps in Chingleput and Madras districts in a 
full year alone were readily available, the percentage of 15.5 attributed to stamps 
of the value of Rs. 2 and below, having regard to the sale of judicial stamps in those 
districts, has been taken as the basis. Naturally, the deduction is challenged. It 
is well known that thousands of applications are filed annually in the High Court 
and the Court-fee payable thereon is Rs. 2. Similarly, thousands of applications 
are filed in the several City Civil Courts and Presidency Small Cause Courts, the 
Court-fee payable on these applications being below Rs. 2. Then again, process 
fees are generally made up of stamps of denominations below Rs. 2. The total 
volume of these proceedings in all the Courts taken together will be enormous. 
It cannot, therefore, in fairness be said, based only on the sale of stamps in Madras 
and Chingleput districts, that 15 per cent. of the revenue from Court-fees should be 
attributed to. the applications made before public officers, criminals Courts etc. 
e A cursory look at the working adopted in the supplemental counter affidavit would 
show that the balance struck therein cannot be taken straightaway as reasonable. 
To start with, while deducting from the revenue from Court-fee stamps 15 per cent. 
as the value of lower denomination stamps, on the expenditure side, the entire 
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discount on sale `of judicial stamps is debited against the administration of civil. 
justice. Again, the receipts from the office of the Official Assignee and other 
miscellaneous receipts, about four lakhs of rupees, are eacluded, along with the 
_expenditure thereon, which is only two lakhs of rupees. We must say that we are 
not very much impressed by the data now furnished. While it is certainly gratifying 
to find that the State Government has not specifically pleaded either in the origi- 
nal counter-affidavit or even in the supplemental counter-affidavit that Court-fee 
is an ideal source of revenue which can be collected without any difficulty and made 
available for the purposes of genera] administration, we cannot but express surprise 
at the last minute attempt at correlation in the manner it has been done now. It. 
was not so attempted in the original counter-affidavit. But as the question before 
us is in a very narrow compass the validity as a fee of the ad valorem levy under 
Article 1 of Schedule I of the new Court Fees Act of 1955, in the Original Jurisdic- 
tion of the High Court—it is not necessary to examine in further detail these figures. 


and see whether or not there is correlation. 


The pattern of levy on a tapering scale has been prevalent ever since the insti- 
tution of court-fees. Under the 1870 Act, a maximum had been fixed. Is it reason 
able to Jevy court-fee at a flat rate? That is the point we are called upon to 
examine. Originally, when the claim exceeded Rs. 5,000, the total of fees tapered, 
and over Rs. 50,000 there was a nominal levy. On the Original Side prior to 1949: 
there was a fixed institution fee, and then a flat rate of Rs. 5 for every Rs. 1,000. 
Further fees were collected as hearing fee, having relation to the time taken by the 
High Court in adjudging causes. It may be difficult to follow this system, parti- 
cularly in the moffussil and, at any rate, since 1949, in the Original Jurisdiction. 
also the Court Fees Act has been adopted. : 


It is pointed out for the suitors that the effect of the new levy is to bring about 
a fall in the number of suits instituted in the Original Side of the High Court, and 
that this will be apparent from the statistics of the institution of suits in the superior 
Courts on claims of higher values. It cannot be seriously denied that this heavy 
levy will have a regressive effect on suitors who have to make a claim for large 
amounts. ‘There can be no two views that cheapening the costs of judicial process 
and its expedition are essential if the judicial wing of the State is to continue as 
the palladium of the weak and timid or the wronged suitor. It is not as if that 
persons who have to make large claims will have ready cash to find the requisite 
court-fees, nor can it be assumed that they would have the necessary capacity to 
pay and bear the charges. It is stated for the suitors that there has been no fair and. 
equitable distribution of the cost of administration on all suitors and that the levy 
now falls grossly disproportionately on those who have to make heavy claims.. 
The charge is that the levy is oppressively disproportionate and inequitable at 
higher levels and falls harshly on afew. We have not been furnished with clear ~ 
comparative figures of the income from fees paid by suitors whose claims exceeded. 
Rs. 50,000 prior to the new Court Fees Act, and after the introduction of the new 
Court Fees Act, or of the income from court-fees in the Jower brackets during the 
corresponding periods. Whether civil suitors as a body should bear the entire 
cost of the administration of civil justice or just that part of it as may be reasonably 
related to the special services rendered to the suitors, may be a matter of policy. 
The argument that the State’ cannot levy an exorbitant court-fee for making avail- 
able its machinery for the administration of justice and make the suitors to pay for 
the entire cost of the administration of justice, when, after all, the State is perform- 
ing one of its elementary functions by maintaining Courts, cannot be said to be 
devoid of merits. As said‘ earlier for every man who is forced to go to the Court 
to establish his rights, ten may get satisfied out of Court. The very existence of 
Courts would serve as a deterrent in many cases. Again, when the superior Courts 
in any particular case declare or interpret the law, they no doubt give special relief 
to a particular suitor, but the declaration of the position in law is for the entire 
community. Democratic States move and live in law. Learned Counsel, while 
thus contending that what all could be justified jn a welfare State is just a regulatory 
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fee, would, for the present, limit the challenge to the ad valorem levy without limit. 
‘When on this question, we are not directly concerned with the total revenue raised 
2 needed from court-fees, and its correlation to the expenditure on administration 
of justice. 


A comparative table showing ad valorem court-fees charged in each State as 
compared with the fees fixed in the Court Fees Act of 1870 taken from the report of 
the Law Commission (at page 491-492) has been furnished. Under the Court 
Fees Act of 1870, on a suit of the value of Rs. 50,000, the court-fee payable was 
Rs. 1,175. The court-fee payable in this State under the new Act is Rs. 3,750. 
The figures in none of the other States come anywhere near this, the nearest being 
Punjab, where the fee payable on a claim for Rs. 50,000 is Rs. 2,827-8-0. It is 
stated that the Court Fees Act has recently been amended in Uttar Pradesh on a 
scale similar to that now prevalent here. A maximum has always been recognised 
in most of the States. Under the Central Act of 1870, the maximum leviable was 
Rs. 3,000. On a claim of the value of one lakh of rupees, the fee leviable here now 
is Rs. 7,500. Under the Central Act of 1870, it was Rs. 1,425. In Andhra Pradesh 
it is Rs. 3,427-8-o. In Bombay it is Rs. 2,406-4-0. In Punjab it is Rs. 3,315. 
And in no State does it come anywhere near the court-fee levied here. The 
Taxation Enquiry Commission’s Report of the year 1953-54, Vol. 3 (at page 
107) also gives some figures of the receipts from court-fees and expenditure thereon 
for 1954-55 for the various States. So far as this State is concerned, the receipt 
is shown as Rs. 1.35 lakhs and the expenditure as Rs. 1.28 lakhs. The Taxation 
Enquiry Commission recommended, on the question of reduction of court-fees, 
the urgent review of the fees of the few State Governments which then derived from 
them a revenue which substantially exceeded the cost of administration of justice 
in order that the fees may be suitably reduced and readjusted as soon as possible. 


One thing is clear from a consideration of the figures that have been placed 
before us, that no case has been made out for the ad valorem levy without limit and 
en a uniform scale irrespective of the magnitude of the claim. While it cannot be 
denied that Court-fee may bear some relation to the magnitude of the claim, it 
should not be overlooked that it is a fee and intended for the special services which 
the suitor seeks through the Courts. “It is difficult, no doubt, to distribute the fee 
evenly according to the time taken by the suitor and the labour involved in any 
particular case. A pattern of levy was therefore followed with a sliding scale 
and a slab system of levy. Reilly, J., has pointed out in Corporation of Madras v. 
Spencer Æ Co.1, that where the cost has to be distributed between several persons, 
it would be unreasonable if the fees are so fixed that the whole cost or a grossly 
disproportionate part of it was imposed on a particular trade or a few particular 
trades, This principle should have to be borne in mind in ehecting an equitable 
distribution of the expenditure incurred in the administration of civil justice. It 
may be that a suit on a promissory note of Rs. 50,000 may take lesser time than a 
claim on a promissory note of Rs. 500. Ifa claim for Rs. 20,000 takes 10 hours of 
judicial time for adjudication, it does not necessarily follow that a claim for Rs. 2 
lakhs will take 100 hours of judicial time. It may be over in an hour. 


Mr. V. Thyagarajan, learned Counsel appearing for the appellant for probate, 
urges that the arbitrary and unreasonable character of the ad valorem levy gets under- 
lined when a demand is made on the applicant on the entry of caveat of court-fee 
at one half of 7} per cent. on the market value of the estate, less the fee already paid. 
Under the Madras Court Fees Act of 1922 no additional fee was payable on the 
entry of caveat. The fee levied is in addition to a levy of 2 per cent. upto Rs. 5,000 
and 3 per cent. on the excess over Rs. 5,000 as probate duty under Article 6 of 
Schedule I and section 56 of Act XIV of 1955. Learned Counsel submits that in a 
probate action the title to thg property that may be the subject of the wiil does not 
come up for determination, it not being the province of the Court in a testamentary 

ln Oe ee 
1. (1929) 57 M.L.Je71 : I.L.R. (1929) 52 Mad. 764. 
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Suit to go into questions of title with reference to the property disposed of or the 
validity ofthe disposition. The probate concluded only the truth and validity and 
the contents of the will. The representative title of the executor was perfected. 
Suits relating to immovable property, particularly lands, generally involve greater 
labour and take larger time of the Court than simple money claims. But these 
are details in the matter of distributing the burden. We are concerned only with 
the reasonableness of the levy now challenged. Court-fees, to a certain extent, 
may properly be in proportion to the claim. The value of the claim has been made 
a basis of fixing the form for adjudication. The privilege of a first appeal on facts 
and the forum of the appeal, further appeal and appeal to the Supreme Court 
‘depend generally on the value of the suit. In asuit ofa small cause nature no second 
appeal is available. The time taken in Court will to a certain extent depend on 
the suitor’s interest in the litigation. The suitor’s interest in the litigation will 
‘ordinarily depend on the benefit he hopes to gain therefrom. No doubt the benefit 
‘will be relative to the suitor, and depend on several factors, may not be capable of 
being evaluated in all cases purely in terms of money, but the money value of the 
claim will have its own weight and relevance. One can, therefore, assume that 
the value of the claim will haverelevance in fixing the levy, but we can see no correla- 
tion when the levy is raised in direct proportion to the claim. In this context we may 
point out that in the taxation of cost, advocate’s fee is not calculated at a uniform 
rate but tapers; and sharply, as the claim goes up. Irrespective of the magnitude 
‘of the claim and the complexity of the case and the anxiety of the suitor, a limit will 
be reached so far as the service that could be rendered in Court is concerned. 
Judicial time is not spent in direct proportion to the value of the claim. It may have 
relation to the question involved. That appears to be the reason behind the maxi- 
mum court-fee originally prevalent and even now found in some States. 
We do not say that there should be a maximum. Under the Madras Court Fees 
Act of 1922 there was no maximum, but after the value of the claim reached 
Rs. 50,000, the Jevy though without limit was comparatively a nominal sum. 
There may: be some justification for not fixing a maximum. Human nature being 
what it is, if no court-fee at all is payable beyond a certain iimit, the tendency to 
swell up the claim may manifest itself in some cases for fairly obvious reasons. 
Beyond a limit, a regulation fee may be justified. We have not heard any special 
argument that an ungraded levy and without limit‘is reasonable. So far as Courts 
are concerned, they will have to give the same care and attention to all claims irres- 
pective of their magnitude. 


For the year 1953, as seen from the extracts from Civil Court’s Statistics furnished 
by the applicants, out of a total number of 1,99,400 suits instituted in all Courts, 
in only 1,116 suits the claims exceeded Rs. 10,000. Out of 12,905 suits in the city, 
in only 297 suits the claim exceeded Rs. 10,000. Between Rs. 5,000 and Rs. 10,000 
the number of suits were 314 for the city and 1,424 for the entire State. In 1954, 
out of 11,998 suits instituted in the city, only 303 suits the claim exceeded Rs. 10,000. 
For the entire State, out of 1,01,335 suits, only g11 exceeded Rs 10,000 in value. 
In 1955, out of a total of 2,22,398 suits for the State, only 970 suits exceeded 
Rs, 10,000 jn value. In the city out of 12,348, 235 suits alone exceeded Rs. 10,000 
in value, In 1956, out of a total of 1,87,758 suits only 908 suits exceeded Rs. 10,000 
in their value. In the city out of a total of 11,682 only 260 suits exceeded 
Rs. 10,000. In 1957 in all 1,26,028 suits were instituted in the State and out of 
this only 589 exceeded Rs. 10,000 in value. ïn the years 1959, 1960 and 1961, 
there has been some increase in suits exceeding Rs. 10,000 in value, 903, 1,055 and 
1,183 respectively. This increase is marked in the Sub-Courts outside the city. 
Suits exceeding Rs. 10,000 in value filed in the High Court in the respective years 
are 50,145 and 66 only. We do not have statistics of institution of suits over 
Rs. 50,000 in value, or even of suits exceeding Rs. 29,000 when only the levy may 
get heavy. But even the percentage of suits exceeding Rs. 500 in value in the year 
1962 was only 28.06; 29.23 being the corresponding figures for the year 1961 (Civil 
‘Court Statistics of the State for 1962). Compared with the total receipts from 
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court-fees the contribution from suits of higher values having regard to the percentage 
of such suits may be small, but we have to view the matter from-the standpoint of 
the suitor who pays. The old Court Fees Act when providing for ad valorem levy 
made some attempt to rationalise the structure in the related.sphere having regard 
to the character of the suit and its value. For suits of a small. cause nature the courte 
fee upto Rs. 500 was fixed at 74 percent. of the value. In all other cases of ad valorem 
levy, the court-fee starting at half-a-rupee for suits of the value of Rs. 5 and below,. 
_upto one thousand, the rate was Rs. 12.50 per cent. levied on slabs of Rs. 5 upto 
rupees one hundred and on slabs of Rs. 10 upto rupees one thousand. When. 
the value exceeded Rs. 1,000, the rate was Rs. 7-50 on the slabs of Rs. 100 in excess 
of Rs. 1,000 upto Rs. 5,000. The court-fee payable on a claim of Rs. 100 was 
Rs. 11-3-0, on a claim of Rs. 1,000 Rs.112-7-0 and on a claim of Rs. 5,000: 
Rs. 412-7-0. The present Court Fees Act which in so many words is intended. 
to rationalise the levy of court-fees makes no distinction between small cause suits 
and other suits—it practically ignores that all suits would take some minimum of 
administrative and judicial time if contested, irrespective of the value that the time. 
demanded for disposal would depend on the complexity of the case, and will not 
be in direct proportion to its value. Petty claims may deserve some consideration 
and lighter levy. Minimum fees are prescribed for certain classes of suit—that no 
doubt is as it ought to be. Refund of court-fee is provided for in certain cases. 
There may be much to be said in favour of these features. But it is the departure 
from the time tested mode of an equitable distribution of the burden while providing. 
for ad valorem levy, that makes the new Act unreasonable in its incidence. It 1s. 
not even argued for the suitors that the original scale of levy should not be enhanced. 
They may not, having due regard to the increased cost of all services. Here it 
is not just any resulting surplus only that invalidates the levy. The surplus may be 
utilised in furtherance of the object of the levy—better facilities for speedy and. 
efficient rendering of justice in Gourts—amenities may be given to suitors which, 
it is common knowledge, is woefully lacking in our Courts. A continued surplus 
may require a reconsideration of the scale of fees. We have not examined the 
question from that angle. The problem is in the distribution of the levy in 4. 
practical and reasonable manner so as to fall fairly equitably on all suitors, that no 
particular class or section of them is disproportionately hit and made to bear more 
than their fair share of the expenditure on the administration of justice, on conside-- 
rations not germane in the context of the levy authorised by law. There can be no 
exact correlation, but the present levy or its incidence on suits with large claims. 
cannot but be manifestly unreasonable. As it is, as the value of the claim goes up). 
the levy becomes more and more unrelated to the object of the levy. A few suitors 
would be made to bear a heavy share of the expenditure unrelated to the services. 
required by them with the result that, when the claims are high, only one of the 
two essential elements of a levy to be regarded as a ‘ fee’ is left. While the occasion 
for the levy is the demand of special service by the suitor that is, one element 1s 
present, there is no reasonable correlation between the levy and the services, that 
is the second element is lacking. The levy becomes excessive, grossly disproportio- 
nate, and unreasonable qua the particular suitor; it ceases to be a ‘ fee’ and becomes. 


a tax for him. 


If the financial capacity of the suitor is assumed, because of the heavy claims. 
he makes and the levy is related to it, then agaim the characteristic of fee is ignored. 
For the same kind of service why should one contribute more than the other ?’ 
Differences in the nature of litigation may justify different charges. Law is the 
same for the rich and the poor. No difterent law is given to the rich to make them 
pay more. Special concessions may be, and are, shown to those who do not have 
the means to pay the court-fee in the first instance. But the fee is then realised 
from the opposite party or from the fruits of the litigation. A fee in its technical 
sense is levy on a principle just the opposite of tax—a tax is paid for the common. 
benefits conferred by the Government ôn all tax-payers; a fee is a payment made for- 
some benefit sought for by the payer. When a suitor is singled out to bear a dispro-- 
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portionately heavy part of the cost of the administration of justice, he is to a certain 
extent called upon to pay for a State activity in which he is no more interested than 
any other citizen. The suitor shares the benefit of the existence of the Courts, the 
Magistrate and the administration of law and order by the State like every other 
citizen. Any leyy on a suitor in the civil Court whereby revenues are realised 
generally and unrelated to his cause will to that extent, be an impost in the nature 
‘of a tax. 


In the light of the foregoing discussion we have no hesitation in holding that 
Article 1 of Schedule I of the Madras Court Fees Act of 1955 and the Madras High 
‘Court Fees Rules, 1956, in so far as they set out for levy of court-fees in the High 
Court in the exercise ofits Original Jurisdiction, Article 1, Schedule I of the Madras 
Court Fees and Suits Valuation Act (XIV of 1955), are invalid and ultra vires 
as an impost in excess of the powers conferred on the State Legislature and the 
High Court for levying fees on proceedings in the exercise of its Original Jurisdic- 
tion. Article 1 of Schedule I of the Madras Court Fees and Suits Valuation Act, 
{XIV of 1955) and rule 1 of Order 2 of the High Court Fees Rules, 1956 to the 
extent it incorporates the said article, in their application to the High Court in its 
‘Original Jurisdiction are therefore struck down. 


It is unnecessary for us to examine in further detail the validity or the reason- 
ableness of the other provisions of the Madras Court Fees and Suits Valuation Act 
of 1955. It was contended for the suitors that the effect of our striking down the 
applicability of Article 1, Schedule I of the Court Fees Act of 1955, would be, so 
far as the High Court is concerned, to revive the Court Fees Act of 1870, as amended 
in Madras in 1922 which stood repealed by the new Act. Learned Counsel in this 
connection referred us to a passage from Cooley’s Constitutional Limitations, 
Eighth Edition, Vol. 1, at page 378, where it is stated: 

“ But other cases hold that such repealing clause is to be understood as designed 
to repeal all conflicting provisions, in order that those of the new statute can 
have effect; and that if the statute is invalid, nothing can conflict with it, and 
therefore nothing is repealed.” 


Reference was also made to Parameswaran Nambudiripad v. P. R. Swami and others}, 
a decision of Govinda Menon and Krishnaswami Nayudu, JJ. The following 
observations therein were relied on in particular : 


“We are now concerned with the effect of a declaration of Court that the 
Amending Act, which repealed certain provisions of the original Act, is void 
under Article 13 of the Constitution. The effect of a Court declaring a particular 
statute as void is the same as a repeal, the result being that the statute declared 
-void never existed............ If we declare the entire amending statutes as 
wholly void, the original enactment, namely, Act XIV of 1930 which was sought 
to be amended by the Acts, would remain in force reinstated in its effectiveness.”’ 


In our view the principle enunciated in the aforesaid decisions can have no appli- 
cation in the present case. Here the particular rule of the Original Side, which 
incorporated the Madras Court Fees Act, 1955, as already stated, runs as follows: 


“The fees in all suits and proceedings instituted on or after the 19th day of 
May, 1955, and all proceedings by way of appeal or otherwise arising therefrom 
shall be levied by the Registrar, the Sheriff and the Reserve Bank of India, as 
the case may be, according to the provisions of the Madras Court Fees and Suits 
Valuation Act, XIV of 1965.” 

As pointed out at the outset the Madras Court Fees Act by its own force is applicable 
to proceedings on the Original Side of the High ‘Court. We are striking down only 
the levy found in Article 1, Schedule I of the Madras Court Fees and Suits Valuation 
Act (XIV of 1955) in its application to the High Court. We have not dealt with 
or considered the validity or otherwise of the other parts of the Act. e effect of 
striking down the Article in question will not be to revive, to that extent, the earlier 


`- 
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High Court Fees Rules, 1949 for the High Court. Again the earlier 1949 Rules 
adopted the then current Court Fees Act, and section 87 of the new Act has specifi- 
cally repealed that Act, the Court Fees Act of 1870, as applied in Madras. It 

was not contended before us on either side, that the result of striking down Article I 

of Schedule I in its application to the High Court will necessitate the declaration of 
the invalidity of the entire Court Fees Act, and so we have refrained from examining, 
the position. 

There is a prayer in the writ petitions for a direction to the Registry of the 
Court to levy fees in accordance with the High Court Fees Rules of 1933, and the 
Court Fees Act of 1870. We have declared the invalidity of the levy now in force. 
Tt is not for the Court to declare what the rules should be. Inthe matters now before 
us, to the extent there is prayer for an order directing levy of fees in accordance 
with the High Court Fees Rules of 1933 and the Court Fees Act of 1870 as amended 
and in force immediately prior to the enactment of Madras Act XIV of 1955, there 
can be no relief. 


In Application Nos. 2445 of 1964 in C.S. Nos. 43 of 1961 and 2486 of 1964 in 
C.S. No. 7 of 1959, there are prayers for refund of the court-fees paid. The peti- 
tioners therein restrict their claim for refund to the excess over the rates specified 
in the Court Fees Act of 1870, as amended by the Madras State Court Fees Act 
V of 1922, the excess they have to pay by reason of the levy made under the 
Court Fees Act of 1955 over and above what they would have paid if Madras. 
Act V of 1922 had been in force. As we have held that the levy in terms of the 
new Act is ultra vires and unconstitutional, there can be no doubt about the peti- 
tioners’ claim for refund of the court-fees paid. It is not for the Court, as already 
stated, to substitute Madras Act V of 1922 in the place of Madras Act XIV of 1955. 
But the refund claimed is limited only to the difference, and there will be an order 
for refund of the difference as prayéd for. 

On the writ petitions we hold that the levy of court-fees in the Original 
Jurisdiction of the High Court under rule 1 of the Madras High Court Fees Rules, 
1956, as statutorily provided for under Article 1, Schedule I of the Madras Court 
Fees and Suits Valuation Act, 1955, is invalid and unconstitutional. 

It is not our province to indicate how the pending or proposed proceedings 
should be stamped. However, to enable the appropriate authorities to take the 
required steps in the matter and to avert administrative difficulties in the inter- 
regnum, we suspend the operation of our orders by two months. There will be 
no order as to costs. 


V.K. m Order accordingly- 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT ¿:—MR. Justice T. RAMAPRASADA Rao. 


Mannammal .. Petitioner” 
v. 
Sesha Mudaliar and others .. Respondents. 


Madras Panchayat Act (XXXV of 1958), section 15 (4) and section 178 (11), rules and the 
relevant notifications—‘‘ Co-option ° —Meaning of —If amounts to election contemplated 
under the Act. 


The relevant notification issued in the exercise’ of the powers conferred 
by sub-clause (11) of section 178 states that save as otherwise provided no election 
held under the Madras Panchayat Act, whether of a member or Vice-President 
of a Panchayat, shall be called in question, except by election petition presented 
in accordance with the rules framed thereunder. In the matter of co-opting a 
woman member, no processof election is contemplated under the Act. Co-option, 
ur der section 15 (4) of the Act takes place when some member of :he Panchayat 





* C.R.P. No. 871 of 1966. è 13th April, 1967. 
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proposes the name and the proposal is put to vote, but that is not an election as 
contemplated by the Act. 


Petition under Article 227 of the Constitution praying the High Court ta revise 
the order of the Election Commissioner, District Munsif, Katlakurichi, dated 15th 
March, 1966 in O.P.No. 49 of 1965. 


P. R. Gokuickrishnan and K. Balasubramaniam, for Petitioner. 
T. V. Balakrishnan, for Respondents. 
The Court delivered the following 


Jopement.—This civil revision petition raises an interesting question under the 
Madras Panchayats Act, 1958. The petitioner’s election was called inta question 
by an election petition filed by the respondents herein before the Election Tribunal 
constituted under the Act in the normal course. The petitioner before me raised 
the questian whether such an election petition before the Election Tntunal cc nsti- 
tuted under the Act is maintainable, asshe was 2 member wha was co-opied under 
section 15 (4) of the Act and not elected by the citizens of the Panchayat. The Blec- 
tion Tribunal, while considering the question and agreeing with the dr finition of 
co-option in the Chambers Twentieth Century Dictionary, held that co-option mean 
election. It therefore held that it had theright ta investigate into the merits of 
the sa-called ‘election petition filed before it under Not fication No. 10 issued in 
exercise of the powers under Clause (2) of sub-section (2) of section 178 of the Madras. 
Panchayats Act, 1958. Rule (1) of Notification 10 issued in exercise of the powers 
conferred by sub-Clause (11) of sub-section 2 of section 178 provides a forum for 
the decision of election disputes relating ta Panchayats. It states that save as other- 
wise pravided no election held under the Madras Panchayats Act, whether of 
a member, President or Vice-President of, a Panchayat, shall be called in 
question except by an election petition presented in accordance with the 
rules framed thereunder. Therefore, it has to be decided in the instance 
case whether the petitioner, wha was co-opted as a lady under section 15 (4) of the 
Panchayat Act of 1958, should be deemed ta have been elected within the meaning. 
of Notification 10 referred to above. It is unnecessary to deal with the fundamentals 
‘and the dictionary meaning af the expression, as the matter appears to be covered 
by authority of this Court reparted in S. Pichatmuthuraja v. Kaliaperumal’, Srini- 
vasan, J., while considering the import af the expression ‘co-option’ and parti- 


cularly with reference ta co-option af a waman member under sectian 15 (4) of the 
Act, abserved as follows :— 


‘In the matter of co-opting a woman member, no process of election is contem- 
plated under the Act. It may no doubt be that the manner by which co-option 
could be effected by the Panchayat is that some member of the Panchayat proposes 


the name and the proposal is put to vote, but that is not an election as contemplated 
by the Act.” 


As pointed out by Maxwell on Interpretation of Statutes, lith Edition, reliance 
on Dictionary meaning has to bedeprecated and the meanings provided for in dic- 
tionaries need not be taken as authoritative, exponents of the meanings of words. 
used in Acts of Parliament. i 


Further, having regard to the context in which the word “ co-option >” is used in 
section 15 (4), I amofthe opinion thabit cannot be placed in juxtaposition ta the 
word “‘electian” so that one can be interchanged with the other, under appropriate 
circumstances. I donot therefore think that the Election Tribunal had any juris- 
diction to.entertain the application and much less deal with the merits thereon. 
The order of the Election Tribunal is set aside as having been passed without any 
jurisdiction thereto. This civil revision petition is allowed with costs. 


V.M.K. — e Petition allowed. 
IRI a A R E E ae ee 
l 


1. (1966) 1 M.L.J. (S.N.) 27. 
e 
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[FULL BENCH] | 
IN THE HIGH COURT OF JUDICATURE AT MADRAS 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justice, MR. JUSTICE 
P. RAMAKRISHNAN, AND Mr. Justice M. NATESAN. 


‘The Chief Controlling Revenue Authority, Madras .. Applicani* 
~ v. 
Messrs. Pioneer Spinners Private Ltd., Shencottah .. Respondent. 


Indian Stamp Act (II of 1899), Schedule J, Articles 3 and 6—Agreement—Deposit of 
© title deeds and execution of Articles of Agreement regarding repayment of loan—Bargain 
relating to deposit of title deeds not embodied in the Articles of Agreemeni—Applicability 

of proper Article—Interpretation of statutes. 


A mortgage by deposit of title deeds, does not require any writing in law. 
Besides the deed and the deposit, what is required is an intention that the deeds 
shall be security for the debt. The existence of the intention is a matter for 
inference from facts. 


An instrument to fall under Article 6 must be an agreement relating to deposit 
of title deeds. The expression “that is to say ” in Article 6 is explanatory and 
in the explanation, there is also a limitation. The Article takes in the most 
common class of equitable mortgages by deposit of title deeds accompanied with 
a memorandum of charge containing the terms of the mortgage. The mere 
fact that there is.reference to the original proposal, and the proposal is made the 
basis for the Articles of Agreement, and there is thus reference in a way to the 
deposit of title deeds and the document deposited are also specified in the articles 
of agreement, cannot make the instrument itself the depository of the bargain 
between the parties relating to the deposit of the title deeds. The phrase “‘ relat- 
ing to ” in Article 6 cannot be read as merely meaning “‘ connected.with ” . 


Statutes imposing duties are to be so construed so as to make any instrument 
liable to stamp unless manifestly within the intention of the Legislature.. 


As parties can put through a transaction of loan on security furnished by the 
deposit of title deeds without an instrument for the said purpose when they do so, 
the Stamp Act cannot reach it and treat an instrument made for a collateral 
purpose, referring to the deposit incidentally ‘as an agreement relating to deposit. 
of title deeds. It is only the instrument which itself is the agreement relating to 
deposit of title deeds, that is taken in under Article 6. 


Held on facts that, it cannot be said that in the present case, that the deposit 
was contemporaneous with the execution of the instrument, and the instrument 
was imtended to evidence the deposit of title deeds. The instrument by itself 
does not evidence any deposit of title deeds. It would fall under Article 5 of 
Schedule I of the Stamp Act. 

Case regard under section 57 ofthe Stamp Act by the Chief Controlling Revenue 
Authority, Madras, for the decision of the High Court on the following question 
viz., “ whether the instrument in question falls undér Article 6 or Article 5 of 
Schedule I of the Indian Stamp Act, 1899.” 

The Additional Government Pleader, far Applicant. 

M. L. Nayak, for Respondent. ° 

The Judgment of the Court was delivered by 


Natesan, F.—This is a reference under section 57 of the Indian Stamp Act and 
the question for decision is, whether the instrument in the case falls under Article 6 
of the Stamp Act as an agreement relating to depasit of title deeds or is only an 
agreement falling under Article 5. Toget at the true character of the instrument 
in question, it isnecessary tå briefly refer co the circumstances in which it came to 


` # Referred Case No. 16 of 1965. 21st April, 1967. 
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be executed, and the material terms of this instrument. The executants, the respon- 
dents herein, on 13th February,-1963°applied to the Canara Bank Ltd., Advance 
Department, Bangalore, for a loan of Rs. 8,00,000 for business purposes at the 
.Coimbatore Office of the Bank, offering to secure the repayment of the loan, (1) by 
executing. in favour of the Bank a document termed “Articles of Agreement’ 
for Rs. 8,00,000, with other relative papers and (2) by délivering and depositing 
‘with the Bank with intent to create security therean title deeds of properties set out 
in the schedules to their proposal. The proposal contained the list of documents, 
which they would be depositing, the description of the properties to which the 
title deeds related, immoveable properties including machineries. On the Bank 
expressing their willingness to grant the loan, on 21st February, 1963, the executants 
called at the Coimbatore Office of the Bank and deposited the title deeds of their 
properties as security for the loan of Rs, 8,00,000 which they had. The petitioners 
alsa executed in favour of the Bank the articles of agreement embodying the terms 
and conditions governing the repayment of the loan. It is the stamp payable on 
this instrument, the articles of agreement that is now in question. The executants 
have stamped it under Article 5 of the Stamp Act. According to the executants, 
the articles of agreement do not relate to the. deposit of title deeds; but is only a 
collateral agreement governing the repayment of the advance of Rs. 8,00,000 and 
matters incidental to the advance. The instrument, no doubt, in the annexed 
schedule contains a list of title deeds of praperty, which had been deposited, For 
the Revenue, emphasis is laid on certain terms and provisions of the instrument 
in particular to the reference in the preamble to the borrower’s proposal dated 
13th February, 1963, a copy.of which is annexed to the articles of agreement and 
the covenants of the agreements to the effect that: . 4 


c la) the borrower’s proposal shall be deemed to constitute the basis of this 
agreement and of the loan to be advanced by the Bank ; and | 


` (b) that the advance shall be governed by. the terms contained in the agree- 
- ment as well as in security documents listed in the schedule. ” l 


A -provision in clausè (6) of- the agreement entitled the Bank to enforce the 
security for the whole advance upon the happening of the events mentianed therein, 
notwithstanding other provisions-in the instrument and clause (7) entitled the Bank 
to assign the debt and the benefit of the agreement and the securities for the advance, 
and the security documents to the Refinance Corporation for Industry (P.), Ltd., as 
security for the refinance obtained by the Bank from the said Corporation. But 
what has to be noticed is, that in this elaborately drawn-up articles of agreement 
containing the terms and conditions governing the loan cr advance and the mode 
of repayment, there is no recard of the bargain relating to the deposit of title deeds, 
‘The instrument styled articles of agreement, even though it is executed on the date 
of the deposit of the title deeds, does not itself evidence or contain the terms regard- 
ing the deposit of title deeds, or the bargain for deposit of title deeds, Inthe original 
proposal which emanated from the executants to the Bank, the executants had 
offered (1) to execute the articles of agreement and (2) to depasit the title deeds of 
their immoveable property as security. The deposit of title deeds and the execution 
of the articles of agreement may all be in the course cf the same transaction, But 
the articles of agreement does not itgelf embody the bargain for security by the 
deposit of title deeds; in fact it proceeds upon the existence of the security when it 
as executed. Ititselfdoes not bring about any security by deposit of title deeds, 


The material part of Article 6 of the Stamp Act reads: 


“ Agreement relating to deposit of title deeds .........., .. that is to say, any 
‘instrument evidencing an agreement relating to .. e oe sce eceee ai ase 
(1) the deposit of title deeds of instruments constituting or being evidence of 
the'title to any ‘property whatever (other tkan a marketable security), 
13 
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CRTE ET .... Where such deposit ........ .... has been made by 
way of security for the repayment of the money advanced by way of loan or an 
existing or future debt ............ asa P 


The question here is whether the articles of agreement under consideration. 
is an agreement relating to deposit of title deeds. ‘The first column of the Schedule I 
of the Stamp Act specifies the instrument and the second column the duty payable 
on the instrument. An instrument to fall under Article 6 must be an agreement 
relating to the deposit of title deeds. The expression “that is to say ° in Article 6 
is explanatory and in the explanation, there is also a limitation. The Article takes 
in the most common class of equitable mortgages by deposit of title deeds accom- 
panied with a memorandum of charge containing the terms of the mortgage, Can. 
it be said that the instrument in question here evidences an agreement relating to. 
the deposit of title deeds ? This aspect, we have to consider from the well established 
principle that aral proof cannot be substituted for the written evidence of any 
agreement, which the parties have put into writing. Ifthe writing evidences the 
agreement, it must be taken that the parties themselves have tacitly considered the 
writing as the repository and appropriate evidence of the agreement. Can it be 
said that the articles of the agreement in this case is the repository of the agreement 
between the parties relating to the deposit of title deeds as security for the advance ? 
Unless, the instrument could be so read, it cannot be said that it is an agreement. 
relating to deposit of title deeds, ar expanding the same concept, an instrument 
evidencing the agreement relating to deposit of title deeds, by way of security for 
advance. The mere fact that there is reference to the original proposal, and the 
propasal is made the basis for the articles of agreement, and there is thus reference 
in a way ta the deposit of title deeds and the documents deposited are also specified. 
in the articles of agreement, cannot make the instrument itself the repository of the 
bargain between the parties relating to the deposit of the title deeds. The proposal 
contains a provision for the execution af the dacument called “ articles of agreement’” 
and with reference to this document, certainly the proposal does farm a basis, In. 
our view, the phrase “relating to’’ in Article 6 cannot be read as merely meaning 
“connected with’? Statutes imposing duties are to'be so construed so as to. 
make any instrument liable to stamp unless manifestly within the intention of the 
legislature. l a i oo , 

A mortgage by deposit of title deeds, does not require any writing in law.. 
Besides.the deed and the deposit, what is required- is an intention that-the deeds. 
shall be security for the debt, -The existence af the intention is a matter for inference 
from facts. ‘The existence of the inténtion may be established by written documents. 
alone, or coupled: with oral evidence, or oral evidence only. In a particular case, 
the circumstances may warrant the inference of a deposit for security from the very 
fact of depasit. The questian whether oral evidence is admissible to expldin or 
establish a deposit of title deeds, would depend on whether the writing itself has: 
constituted.the bargain between the parties. As parties can put through a trans-. 
action of laan on security furnished by the deposit of title deeds, without an instru- 
ment for the said purpose when they do so, the Stamp Act cannot reach it and treat 
an instrument made for a callateral purpose, referring ta the deposit incidentally 
as an, agreement relating to deposit of title deeds. It is only the instrument which 
itselfis the agreement relating to deposit of title deeds, that is taken in under Article 
6. It cannot be said that in the present case,ethat the deposit was contemporaneous. 
with the execution of the instrument, and the instrument was intended to evidence 
the deposit af title deeds. The instrument by itself does not evidence any deposit’ 
of title deeds. l E o 

We are, therefore, of the view that the instrument is not an agreement relating: 
to the deposit of title deeds, governed by Article 6 ofthe Stamp Act. Tt would falf 
under Article 5 of Schedule J of the Stamp Act. 


The reference is answered accordingly., No order as to costs, 
S.V.J. ` z — =>.. Answersd acċordingly. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. S. KAILASAM. 


Workmen employed in The United Bleachers Private Ltd., by the 
Secretary, Coimbatore District Textile Workers’ Union .. Petitioner* 


v. 
The Management of United Bleachers (P.) Ltd. and another .. Respondents. 


Industrial dispute—Wrongful dismissal or retrenchment—Relief of reinstatement—If and 
when can be refused. 


Constitution of India (1950), Article 226—Erroneous order of Labour Court ordering com- 
pensation in leu of reinstatement—Interference under Article 226—Scope. 


The normal relief ir the case of wrongful dismissal or retrenchment is one of 
reinstatement. Reinstatement cannot be denied merely on the ground that the 
employer had engaged alternative hands or that there had been protracted litiga- 

_ tion and delay in the matter or that the relationship between the Management 
and the workman is strained. It is only in exceptional cases ir which it is not in. 
the interests of the industry to order reinstatement that reinstatement can be 
refused. 


The High Courts can issue prerogative writs and other directions or orders,. 
which would enable the High Courts to mould the reliefs to meei the peculiar 
and complicated requirements of this Country. -Some limitations are implicit in 
Article 226 of the Constitution of India for the purpose of directing the power 
through defined channels. However, the limitations envisaged would not limit 
the power of the High Court to grant the relief of reinstatement to a worker when 
it finds that the order of the Labour Court directing payment of compensation in. 
lieu of reinstatement is erroneous. - 


Petition (No. 3533 of 1965) under Article 226 of the Constitution of India, 
praying that in the circumstances stated theréin, and in the affidavit filed. 
therewith, the High Court will be pleased to issue a writ of certiorari calling for the 
records in I.D. No. 41 of 1961 on the file of the Labour Court, Coimbatore, and quash 
its Award dated 22nd June, 1965, and published in Supplement to Part II, Section 1 
of the Fort St. George Gazette, dated 14th July, 1965 and printed at pages 9 to 13: 
thereof, in so far as it fails to grant the relief of reinstatement of P. Krishnan. ` 


Petition (No. 677: of 1966) under Article 226 of the Constitution of India, 
praying thatin the circumstances stated in the affidavit filed therewith, the High 
Court will be pleased to issue a writ of certiorari calling for the records in the above 
I. D. No. 41 of 1961 and quash the arder made therein. 


B. Dolia, for Petitioner in W.P. No. 3533 of 1965 and for Ist Respondent in. 
W.P. No. 677 of 1966. e , 4 

M. R. Narayanaswami, for 1st Respondent in W.P. No. 3533 of 1965 and for 
Petitioner in W.P. No. 677 of 1966. 


The Court made the'follawing 


OrpEr.—Both the petitions are filed against the order of the Labour Court, 
Coimbatore, in I.D. No. 41 of 1961, dated 22nd June, 1966. W.P. No. 3533 of 
1965 is by the workmen employed in the United Bleachers (P.), Ltd., represented. 
by the Secretary, Coimbatore District Textile Workers’ Union, against that partion 
of the order which failed to grant the relief of r&instatement of the worker: 


CO 
* W. P. Nos. 3533 of 1965 and 677 of 1966. ° 27th June, 1967. 
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P. Krishnan. W.P: No: 677,0f 1966 is by. the management of the United Bleachers 

(P.), Ltd. against the order of the Labour Court, in so far as it found that the delay 
in resorting to the disputé by the workmen was justified and that the worker, P. 
Krishnan, would be entitled to.the -relief it had ordered: The two writ petitions 
may be dealt with together. 


P, Krishnan, .who. was working as the Supervisor, Grade A, in the Stitching 
Section was suspended in August, 1957, and was dismissed on 8th October, 1957. 
A dispute I.D. No. 1 of 1958 was raised, and the Labour Court, Coimbatore, by 
its order dated 10th March, 1958, directed the reinstatement of P. Krishnan with 
back-wages. On 10th April, 1958, the Management wrote to Krishnan that there 
was no vacancy in any: post in which he could be reinstated. ` Krishnan and the 
labour protested, and on 4th June, 1958, the Management decided to take back 
Krishnan to work from 10th June, 1958. On 10th June, 1958, Krishnan presented 
himself in the factory; but the Management informed him that he was retrenched 
under section 25-F of the Industrial Disputes Act. They also tendered campensa- 
tion: which Krishnan refused to receive. On 22nd September, 1958, the Labour 
Officer wrote’ to Government for sanction to -prosecute the Management under 
section 29 of thé-Act, for non-implementation of the order of reinstatement passed 
‘by the Labour Court in I.D. No. 1 of 1958: Government granted sanction, and 
the Management was prosecuted before criminal Court in C.C,-No. 195 of 1959. 
Twa ‘officers of the company were convicted. Théy preferred Criminal Appeal 
No. 79 of 1960, where the conviction was set aside on 27th June, 1960. The State 
preferred appeals against. the acquittal of the officers, in Criminal Appeals Nos. 486 
and 939 of 1960, which were dismissed by this Court on 29th January, 1962. 

Tn ‘thie meantime, when the Management purported to retrench Krishran, 
the-Labour protested and requested the Labour Officer to take action. On 99nd 
September, 1958, one Mohammed was appointed to the post to which Krishnan 
was entitled, and the-labour staged a strike, The Management dismissed 144 
workmen on 22nd September, 1958.. An industrial dispute, I.D. No. 89 of 1958 
-was raised regarding the dismissal of the workmen, but the proceedings went against 
the workmen, and a writ petition and writ appeal ta this Court also failed. The 
factory was closed from 22nd‘ September, 1958,-the date of the - strike, and -was 
reopened only on 10th: February, -1959. -After the ‘factory was - reopened, ‘the! 
management took, back the old workers as new entrants from August,’ 1959. -On .. 
3rd September, 1960, the Management and the petitioner-Union came to an agree-: 
ment regarding the service conditions of the workers. -But Krishnan was not ta iad 
back, and the Labour Union wrote to the Management ‘on 12th January, 1961: 
demanding the-reinstatement of Krishnan. The Management refused ‘to: reinstate: 
Krishnan, and a reference was, therefore, made. regarding this dispute on 5th 
September, 1961. “The dispute was taken up as I.D. No. 41 ‘of 1961.’ It related. 
to the non-employment of P. Krishnan. “An award ‘was passed on 8th December, ; 
1961, in which it was found that the management had violated section 25-G of. 
the Act. It also directed that P. Krishnan be taken as a C grade helper from 10th 
June, 1958. Aggrieved, by this order. directing reinstatement of Krishnan‘as C 
grade helper, the Management filed W.P. No. 129 of 1962. This petition was dismissed; 
on 2ist April, 1964. „In dismissing the writ petition, this Court observed that the 
order im so far as it directed reinstatement was not disturbed but quashed the direc-. 
tion that Krishnan should be reinstated in bhe past of helper. The direction for’ 
payment of back wages was confirmed, and the Labour Court was directed to dispose 
of the matter afresh, on the question whether Krishnan should be reinstated in the 
post of Supervisor. The Management took*up the matter in W.A. No, 250 of 
1964; In appeal, the finding that the retrenchment’ was illegal was confirmed. 
It directed that the relief of reinstatement would have to be considered with regard’ 
to the post from which the worker was retrenched, namely, of Supervisor in the’ 
concerned category. Regarding back-wages, the Court gave certain directiéns, 
and directed that the question whether there was any delay or laches on the part 
of organised labour and whether that would disentitle the concerned worker to the 
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relief either of reinstatement or of back-wages or af both must be left to the decision. 
of the Labour Court upon the facts of record. 


In pursuance of this order of remand, the matter was taken up by the Labour 
. Court, and the follawing issues were framed, viz., 
.“ (i) whether there was any factual delay, (ii) whether this disentitled the 
worker to the relief of reinstatement as a Supervisor, (iii) if there was any delay, 
is it justified or explained ?-and (iv) if the delay, if any, will affect back-wages 
from 10th June, 1958 to 12th January, 1961, the date the Union took 
up the dispute.” ' 
- - The Labour Court recorded its findings as follows. It found, as a matter 
of fact, that there.was delay of three years by the Union in moving the Labour 
Officer. It also found that the delay would not disentitle the worker to the 
relief of reinstatement for Supervisor’s post. It further found that the delay 
had been explained and justified by the Union. Regarding the relief of back- 
wages, the Labour Court found that P. Krishnan was entitled to back-wages from 
10th February, 1959 to 12th January, 1961. The Labour Caurt, instead of 
directing reinstatement, taking into consideration the strained relationship 
between the Management and the worker and the fact that no action was taken 
by the Union questioning the appointment of -Mohammed as Supervisor in 
the place of Krishnan, awarded five years’ pay as the value of reinstatement for 
the supervisor’s post. : -o 
Mr.. Dalia; appearing for the workmen in W.P. No. 3533 of 1965 challenged 
the order of the Labour Court mainly on three grounds. He submitted, firstly 
that, as the Labour Court had found that the delay had been satisfactorily explained, 
according to the order of remand, it ought to have granted the relief of reinstate- 
ment with back-wages and-should not have given an entirely new relief of five 
years’ compensation for non-reinstatement. Secondly, he submitted that the twa 
grounds relied-on by the ‘Labour Court for not granting reinstatement, namely, 
that the relationship between the management and the worker was strained and 
that the labour did ‘not question the appointment of Mohammed in the place of 
Krishnan, were not valid inlaw. Thirdly, he submitted that the arder of the Labour 
Court suffered from obvious mistakes regarding calculation of back-wages. 


In W.P.No. 677 of 1966, Mr. M. R. Narayanaswami, learned Counsel for the 
petitioner-management submitted that the Labour Court, having found that there 
was in fact a delay of three years, was in error in holding that the delay was justified. 

The third contention of Mr. Dolia that there are obvious mistakes in the cal- 
culation: of back-wages has to be accepted. P. Krishnan was not allowed to join 
on 10th June, 1958. ‘The management purported to retrench him from that date. 
Krishnan will be entitled to back-wages from that date. The petitioner-urion 
demanded reinstatement of Krishnan on 12th January, 1961, and if the delay is 
justified Krishnan will have to be paid back-wages from 10th June, 1958 to 12th 
January, 1961 and for the subsequent period. But as the factory was closed fram 
22nd September, 1958 ta 10th February, 1959, Krishnan will nat pe entitled te 
back-wages for that period. But excluding the period from 22nd September, 1958. 
to 10th February, 1959, Krishnan will be entitled to back-wages from 10th June, 
1958 upto the date of reference, viz., 5th September, 1961. This point is answered 
accordingly. Oe, eee 
: The next contention of Mr. Dolia is that the order of remand by the Bench of 
this Court in W.A. No. 250° of 1964 was limited, and the scape af remand was to 
decide whether the delay an the part of the labour was justified. It was directed. 
that the Labour Court should decide whether there was delay or. laches on the part 
of organized labour and whether that would disentitle the concerned worker to 
the relief either of reinstatement or of back-wages or of both. The Bench held that 
the finding that retrenchment was illegal would stand. It also held that the claim 
for back-wages could nat be questioned. The decisian regarding delay or laches 
on the part of organised labour was for the purpose of deciding whether it would. 


102 THE MADRAS LAW JOURNAL REPORTS. ' £1968 


disentitle the concerned worker to the reliefeither of reinstatement or af back-wages 
or both. In other words, the order of remand was restricted only to the question 
whether the delay would disentitl. Krishnan from being reinstated or from claiming 
back-wages. The order also made it clear that the relief of reinstatement would 
be with regard to the post from which the worker was retrenched, namely, Super- 
visor in the concerned category. ‘The question whether, in lieu of reinstatement, 
compensation could be awarded was not left open by the order of remand. It 
was, therefore, the contention of Mr. Dolia that, when once the Labour Court found 
that the delay was satisfactorily explained, the only course that was available to the 
Labour Court was to direct reinstatement. Mr. M.R. Narayanaswami, learned 
Counsel for the management, submitted that the order of the Bench was wide enough 
to include a decision by the Labour Court, as to whether P. Krishnan should be 
reinstated or compensation awarded in lieu of reinstatement. On the clear word- 
ing of the direction of the Bench of this Court in W.A. No. 250 of 1964, I am unable 
to accept the contention of the learned Counsel for the management. 
Mr. M. R. Narayanaswami submitted that the finding of the Labour Court, 
that the delay was justified in the circumstances of the case, was not sustainable. 
He submitted that the Labour Court directed reinstatement on 10th March, 1958 
in I.D. No. 1 of 1958. Krishnan was not reinstated but the management retrenched 
him on roth June, 1958. Though Krishnan was not reinstated on roth June, 1958, 
he submitted that the labour did not protest or raise any dispute till 5th September, 
1961. He submitted that even the letter of the Labour-Union dated 12th January, 
1961 asking for reinstatement of Krishnan referred only to the non-compliance with 
the directions in I.D. No. 1 of 1958, but did not protest against the retrenchment of 
Krishnan on oth June, 1958. It may be remembered that Krishnan was directed 
to be reinstated on 10th March, 1958, and the management on 10th April, 1958 
informed Krishnan that no post was available for absorbing Krishnan. The labour 
protested, and on 4th June, 1958 the management decided to take Krishnan back. 
When Krishnan presented, himselfon 10th June, 1958, the management retrenched 
him, The labour protested and wrote to the Labour Officer praying that steps 
might be taken against the management for not implementing the award in I.D. 
No. 1 of 1958. In this connection, it may be noted that the labour was not clear 
in its mind as to whether it was complaining against the failure of the Management 
to reinstate Krishnan or it was questioning’ the retrenchment by the Management of 
10th June, 1958. What the Labour wanted was providing work for Krishnan. The 
Labour Officer as well as the Government were under the impression that the award 
in I.D. No. 1 of 1958 was not implemented, and therefore criminal proceedings 
were taken, which ultimatly ended in favour of the Management. When one’ 
Mohammed was appointed in the place of Krishnan, on 22nd September, 1958; 
the Labour protested by staging a strike, which resulted in the closing cf the factory 
and the dismissal cf 144 workmen. All these would show that, though the workers 
were not clear about the complaint which they were making, they were certainly 
agitating against the Management not providing work for Krishnan. The criminal 
proceedings finally concluded on 29th January, 1962. After the factory was reopened 
on 10th February, 1959, and the Managcment and the Union agreed an the service 
‘conditions in September, 1960, and when Krishnan was not provided with wark 
till January, 1961 the Union asked for the reinstatement af Krishnan. Excluding 
the time during which the. factory was closed from 22nd September, 1958 ta 10th 
February, 1959, in the intervening months the Management and the Labour settled 
their dispute except in regard to the reinstatement of Krishnan . When the peti- 
tioner-union ultimately found that Krishnan was not reinstated, it prayed for the 
reinstatement, and finally the present reference was made on 5th S-ptember, 1961. 
“Taking all these circumstances into account, I am unable to state that the conclusion 
arrived at by the Labour Court, that the delay has been satisfactorily explained, is 
‘erroneous. On the finding that the delay had been explained, the proper order by 
bee Court would have been a direction to the Management to reinstate 
. Krishnan, 
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Mr. M.R. Narayanaswami, learned Counsel appearing on behalfof the Manage- 
ment, submitted that this Gourt would be slow ta interfere with an order of the 
Labour Court directing payment of compensation in lieu of reinstatement, taking 
into consideration the facts of the case. He submitted that though normally when 
dismissal or retrenchment was held to be illegal, the normal relief would be one of 
reinstatement, the interest of the smooth running of the industry should not be over- 
looked, and taking into consideration the fact that this dispute has been pending from 
October, 1957 and the fact that the Labour did not protest seriously against the 
employment of Mohammed in the place of Krishnan and also the circumstances 
that the relationship between the Management and P. Krishnan had greatly strained, 
it was not in the interests of the industry that he should be reinstated or that the 
order of the Labour Court, which was proper in the circumstances, should be inter- 
fered with. In support of this contention, learned Counsel relied on the decision 
ofthe Supreme Court in Punjab National Bank v. Their Workmen', where the 
Supreme Court has stated the position thus: 


Tt is obvious that no hard and fast rule can be laid down in dealing with this 
problem. Each case must be considered on its oWa merits, and in reaching the 
final decision an attempt must be made to reconcile the conflicting claims made 
by the employee and the employer. The employee is entitled to security of ser- 
vice and should be protected against wrongful dismissals, and so the normal rule 
would be reinstatement in such cases. Nevertheless in unusual or exceptional 
cases the Tribunal may have to consider whether in the interest of the industry 
itself, it would be desirable or expedient not to direct reinstatement.” 


It has been, time and again, laid down by the Supreme Court that the normal relief 
in the case of wrongful dismissal and retrenchment is one of reinstatement. In 
Swadesamitran Lid. v. Their Workmen®, the Supreme Court had held : 


-* Once it is found that retrenchment is unjustified and improper, it is for the 
Tribunal below to consider to what relief the retrenched workmen are entitled. 
Ordinarily, if a workman has been improperly and illegally retrenched, he is en- 
titled to claim reinstatement. The fact that in the meanwhile the employer has 
engaged other workmen would not necessarily defeat the claim for reinstatement 
of the retrenched workmen ; nor can the fact that protracted litigation in regard 
to the dispute has inevitably meant delay, defeat such a claim for reinstatement. 
This Court has consistently held that in the’case of wrongful dismissal, discharge 
or retrenchment, a claim for reinstatement cannot be defeated merely because 
time has lapsed or that the employer has engaged fresh hands.” 


‘This decision negatives the plea of the learned Counsel for the Management that 
reinstatement shauld-nat be ordered onthe ground that the employer had engaged 
Mohammed in the place of Krishnan and also the plea that there had been protracted 
litigation and delay in the matter, The Supreme Court has also held in M.L. Bose 
& Company (P.) Ltd. v. Its Employees*, that the reinstatement cannot be denied 
on the ground that the relationship between the Management and the workmen is 
strained. So, the only plea that is open to the Management is that it is an unusual 
and exceptional case, in which it is not in the interests of the industry that reinstate- 
ment should be ordered, and that, in any event, the order of the Labour Court should 
nat be interfered with, in the exercise of the jurisdiction of this Court under Article 
996 af the Constitution. It is to be remembered that Mr. Dolia contended that this 
plea was not open to the Management on the ground that the order of remand was 
restricted to the question whether there was any delay and if there was delay whether 
it would disentitle Krishnan from getting the relief of reinstatement or of back- 
wages or of both and that the plea that Krishnan should not be reinstated and that 
payment of compensation would be an adequate relief was not open in the order of 
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remand. Mr. Dolia also contended that neither in the previous proceedings nor 
before the Labour Court it was contended that the relief af reinstatement should 
not be given and that payment of compensation in lieu of reinstatement would be 
enough. The contention of Mr. Dolia will have to be accepted. It is also seen that 
the Management never pleaded that, in the event of the Labour Court finding that 
Krishnan would be entitled to reinstatement, he would be amply provided for by 
payment of compensation, Apart from this objection, I do not see how this case 
can be brought under the exception that is contemplated in the decision in Punjab 
National Bank v. Their Workment, It cannot be said that it is an unusual or excep- 
ticnal case, fcr the reasons stated. | 


It was next contended by Mr. M.R. Narayanaswami, learned Counsel for the 
Management, that, if this Court should find that the order of the Labour Court 
directing payment of compensation in lieu of reinstatement is erroneous, this Court 
should content itselfwith quashing.that portion of the order and remand it for further 
disposal to the Labour Court, I do not think this contentian can be acceptcd, in 
view of the clear pronouncement of the Supreme Court, in Dwarka Nath v. Income-iax 
Officer®. Dealing with the jurisdiction of the High Court under Article 226, the 
Supreme Court pointed out: i a 


“This article (Article 226) is couched in comprehensive phraseology and it ex 
Jacie confers a wide power on the HighCourts to reach injustice wherever it is found. 
. The Constitution designedly used a ‘wide language in describing the nature of the 


, power, the purpose for which and the person or authority against whom it can be 
exercised.” ; ; 


The Supreme Court has also pointed out that the High Courts can issue prerogative 
writs and other directions or orders, which would enable the High Courts to mould 
the reliefs to meet the peculiar and complicated requirements of this Country. - It 
has further pointed out that some limitations are implicit in Article 226, for the pur- 
pose of directing the power through defined channels. -The limitations envisaged 
would not limit the power of this Court from granting the relief which on the finding 
of the Labour Court P. Krishnan would be entitled:to. 


In the result, W.P. No. 3533 of 1965 is allewed and W.P. No. 677 of 1966 is 
dismissed. There will be no order’as to costs in both the petitions, 
. _ This petition having been set.down this day for being mentioned upon the letter 
of the Advocate dated 23rd June, 1967, and in the presence of the said Advocate, 
the. Court made the following T so 


ORDER.—The Writ Petitian is allowed. The petitioner will be reinstated 

with back-wages as stated earlier. ; | : 
V.K. l i -' + Petition No: 3533 of 1965 allowed; 
oo. : Petition No. 677 of 1966 dimissed. 


. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
- _ (Special Original Jurisdiction.) 
PRESENT :— Mr. Justice P. RAMAKRISHNAN. 


V. Solamalayan Poojari (deceased) and others . .. Petitioners 
J. 
The Commissioner, Hindu Religious and Charitable Endow- 

ments, Madras and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 68 (e) 
—ilaim to emoluments—Dispute that the person claiming emolument is not entitled to 
the office carrying emoluments—Right to emoluments and right to office inter-linked— 
Depuly Commissioner’s jurisdiction to decide the right to office. 


When section 63 (e) of the Actspeaks of a person being entitled by custom or other- 
wise to an emolument in any religious institution and he seeks for relief in respect 
` of such an emolument under section 63 (e) before the Deputy Commissioner and 
if his right to receive the emolument is disputed because it is urged by the opposite 
_ party that he is not the proper person entitled to the office which carries that 
emolument, it will be within the jurisdiction of the Deputy Commissioner to: 
decide that right as a preliminary step before giving him the relief which he seeks 
in respect of the emoluments. In other words, when the right to the office and 
the right to the emoluments are both inter-linked, the Deputy Commissioner, 
while exercising jurisdiction regarding the right to the emoluments cannot 
refuse to exercise jurisdiction for deciding the right tothe office which is a con- 
dition precedent to the applicant being entitled to the emoluments. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records in Appeal, No. 37 of 1962 
before the Commissioner for Hindu Religious and Charitable Endowments, Madras, 
revising that of the Deputy Commissioner, Hindu Religious and Charitable Endow- 
ments, Madurai, in O.A. No. 5 of 1961 and quash the order dated 29th August, 
1963 and made in Appeal No. 37 af 1962. 


S. Sankararamakrishnan, for Petitioners. 

J. Kanakaraj for Additional Government Pleader, for Respondents 1 and 2. 
V. N. Venkatavaradachariar, for Respondents 3 to 9. 

R. Sundaralingam, for Respondent 10. 


The Court made the following 

ORrpER.—In this writ petition, the petitioner attacks the’ finding of the first 
respondent, Commissioner, Hindu Religious and Charitable Endowments, in Appeal 
No. 37 of 1962 filed against the order of the Deputy Commissioner, Hindu Religious 
and Charitable Endowments, Madurai, the second respondent in O.A. No. 5 of 1961 
and prays for the issue of a writ of certiorari to quash the abovesaid order. 


The brief facts necessary for consideration of this writ petition are the following: 
The petitioner was appointed by the Executive Officer of the Sri Kallalagar Koil 
Devasthanam, Melur Taluk, Madurgi district, respondent N>. 10, as pcojari in 
one of the temples attached to the Devasthanam, on 13th June, 1941. Respondents 3 
to 8 filed a claim under section 63 (e) of the Madras Hindu Religious and Charitable 
Endowments Act (XXII of 1959) before the Deputy Commissioner, Hindu 
Religious and Charitable Endowments stating that they were the persons who by 
hereditary right became entitled to the aforesaid poojariship and also to the emolu- 
ments attached to that office and they prayed for a declaration of such a right and 
the: consequential relief of payment of emoluments. * The Deputy Commissioner, 

—— aama 
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however, declined to exercise jurisdiction on the principal ground that a declaration 
as to their hereditary right to succeed to the poojariship on which the respondents 3 
to 8 based, their relief for emoluments, was outside the purview of section 63 (e) and 
dismissed the claim. Respondents 3 to 8 took the matter in appeal under section 69 
to the Commissioner for the Hindu Religious and Charitable Endowments. The 
‘Commissioner held that the decision about the right of the petitioner to succeed to 
the hereditary office of Poojari was necessary to enable the grant of the further 
relief in respect of emoluments which they sought under section 63 (ð. Tae Com- 
missioner drew a distinction in this respect between 63 (e) and section 63 (8). 
While the Act has provided for a special provision in section 63 (b) for deciding a 
dispute about a right to succeed to the hereditary office of trustee, the Act is silent 
in respect of the right to succeed to an hereditary office like that of an archaka which 
carries with it certain emoluments. Because there is such a distinction according 
to the Commissioner, the special provision in section 63 (e) conferring jurisdiction 
to decide a dispute about the right to receive emoluments was sufficient to confer 
also jurisdiction to decide a dispute regarding succession to the office of poojari and 
-other employees under the religious institution to which those emoluments are 
attached. The Commissioner allowed the appeal and directed the Deputy Com- 
missioner ta enquire into the claim. This writ petition is filed by the petitioner, 
aggrieved against the abovesaid order of the Commissioner for Hindu Religious 
and Charitable Endowments. 


The word ‘emolument’ has been defined in the Concise Oxford Dictionary as 
-€ profit from office or employment, salary °. It is therefore clear that when section 
-63 (e) of the Act speaks of a person being entitled by custom or otherwise ta an 
emolument in any religious institution, and he seeks for relief in respect of such an 
emolument under section 63 (e) before the Deputy Commissioner, and if his right 
to receive the emolument is disputed because it is urged by the opposite party that 
he is nat the proper person entitled to the office which carries tht emolument, it will 
‘be within the jurisdiction of the Deputy Commissioner to decide that right as a 
preliminary step before giving him the relief which he seeks in respect of the emolu- 
ments. In other words, when the right to the cffice and the right to the emoluments 
-are both inter-linked, the Deputy Commissioner, while exercising jurisdction regard- 
ing the right to the emoluments cannot refuse to exercise jurisdiction for deciding 
the right to the office which is a condition precedent to the applicant being entitled 
to the emoluments, 7 


It is represented before me that there is no reported decision covering this point. 
“But the learned Counsel for the respondents 3 to 8 has referred me to an unreported 
decision of Krishnaswami Nayudu, J., in Second Appeal No. 1143 of 1951. ‘That was 
a case where a certain person filed a suit in the civil Court for a declaration that she 
was entitled to Poojari rights in certain temples. The trial Court decreed. the suit 
but the appellate Court dismissed the suit holding thatthe provisions of section 79 (A) 
of the Hindu Religious and Charitable Endowments Act (II of 1927) (ds amended 
by Act V of 1944 and Act X of 1946) barred the jurisdiction of the civil Court. 
Section 79 read ; : is 


“ Save as otherwise expressly provided in or under this Act nothing herein con- 
tained shall affect any established usage of a math or temple or the rights, honours, 
emoluments and perquisites to which any persor may by custom or otherwise be 
entitled in such math or temple.” 


‘Section 79-A (1) provided : 


“If any dispute arises in regard to any of the matters mentioned in section 79, 
such dispute shall be decided by the Board.” 


‘Section 79-A (3) gave a remedy to a person affected by the order of the Board to 
apply to the Court within three months to modify or set aside the same, but subject 
to the result of such application the order of the Board shall be final. The learned 
_Judgein the abovesaid unreported decision considered sections 79 and 79-A (1) and 
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section 79-A (3) and held that, that particular suit was barred in the civil Court as 
exclusive jurisdiction to deal with the dispute about the hereditary poojariship, was 
conferred on the tribunals constituted under the Hindu Religious and Charitable 
Endowments Act. Section 79-A was in wider terms than section 63 (eY of the present 
Act because it referred to rights besides honcurs and perquisites whereas section 63 (e) 
of Act XXII of 1959 refers only to honours, emoluments or perquisites. But both 
the provisions have this in common that they deal with honours, emoluments or 
perquisites. Inthe present case, there is not merely a dispute raised about the right 
ta succeed to a hereditary office, but as already mentioned the dispute also covers 
the right to receive the emoluments attached to that office. In view of the above- 
said considerations, I am of opinion that the view of the Commissioner that the 
Deputy Commissioner had jurisdiction to entertain the claim under section 63 (e) 
is right and calls for no interference. 

Learned Counsel for the petitioner urged that the respondents 3 to 8 ought to 
have filed a claim soon after the Devasthanam appointed the petitioner on 13th 
June, 1941, as Poojari, and that long delay of 20 years in filing the present claim 
must be ccnsidered, as a bar against their getting the present relief. The plea of 
limitation. raised in this manner cannot be dealt with in this writ proceeding. 
If raised, it can be considered and dealt with by the Deputy Commissioner in 
accordance with the relevant provisions of the Act and Rules. 


The Writ Petition is dismissed with costs. Advocate’s fee Rs. 150. 
S. V.J. — Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice P. RAMAKRISHNAN. 
O, A, O. A. M. Muthiah Chettiar (died).and others »» Petitioners” 
J. . i 
The Revenue Divisional Officer (Land Acquisition Officer), 
Tirukoilur, South Arcat District i 





Respondent. 


Land Acquisition Act (I of 1894), sections 12 (2), 18 and 45—Statutory notice under sestion 
12 (2)—Proper mode of service—Notice by registered ‘post returned with the endorsement 
‘not found’—Not proper service—‘Date of award’ in section 18—Meaning. 


~ Section 18 ofthe Land Acquisition Act which provides for a reference to the civil 
Court against an award of compensation-by the Collector, grants to the aggrieved 
person six weeks’ time from the date of receipt of the notice from the Collector under 
section 12 (2). This would show that the notice to be a valid notice should not 
only be sent by registered post, but should also be delivered to the claimant because, 
‘without such notice there could be no receipt. ‘The position is made further clear 

‘in section 45 of the Land Acquisition Act. The ordinary rule of service mentioned 
in section 45 is deliverir g or tendering a copy of the notice to the person concerned 
and if the perscn could not be found it can be served on any adult male member 
of the family residing with him. Ifno such adult male member could be found, 
it can be served by affixture of the notice in his house. The proviso to section 45 
(3) permits the Collector to send a sfotice by registered post. But in that event, 
the factum of service should be proved by the production of the addressee’s receipt. 
A notice sent by registered post acknowledgment due, and returned by the pos- 
tal authorities, with the endorsement “‘ not found ”, would not be a valid service 
of notice under section 12 (2). 


The ‘ date of the award’ for the purpose of computation of limitation under 
section 18 ofthe Land Acquisition Act should not” be determined solely by 
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reference to the time when it was signed by the Collector or delivered by him in 
his office, but it must involve the question as to when it was known to the party 
concerned either actually or constructively. (Vide) R.H.C. Raj Singh v. Deputy 
Land Acquisition Officer, (1962) 1 S.C.J. 696 : (1962) 1 S.C.R. 676 : (1962) 2 An. 
W.R. (8.C.) 10 : (1962) 2 M.L.J. (8.C.) 10. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the respondent ta issue notice to 
the petitioner under section 12 (2) cfthe Land Acquisition Act with reference to the 
acquisition of the Petitioners’ lands in R.S. Nos, 11/3, 11/4 and 12 in Kumarakuppam 
village hamlet of Valavanur, South Arcot District. 


T. Ramalingam for T. R. Srinivasan, for Petitioners. 
J. Kanakaraj for the Government Pleader, for Respondent. 
- The Court made the following 


OrbDER.—The question for decision in this case is a brief one. The petitioner 
is the owner of a certain land in Valavanur village in South Arcot District, which 
was proposed to be acquired for the purpose of the District Board High School. 
It was common ground that he was one of the persons wha filed their claims before 
the acquiring officer, as a person interested in the land. The award was passed 
on 3lst March, 1959. The petitioner admitted that he was not present at the award. 
But his contention is that, as one af the persons interested in the land and who had 
filed a claim in respect of it, he was entitled to the statutary netice under section 
12 (2) of the Act (Land Acqusisition Act), so that, if aggrieved against the award of 
compensation, he could apply to the Collector under section 18 of the Act within 
six weeks of the receipt of the notice from the Callector or within six manths from 
the date of the Collector’s award, whichever period shall first expire, for making 
reference to civil Court. The petitioner contended that on 27th October, 1959 he 
wrote to the Collector as to the stage at which the matter was and the Collector 
replied on 15th November, 1959 that an award had been passed on 31st March, 
1959. Thereafter, the petitioner. filed a writ petition in this Court, W.P. No. 76 of 
1964 praying for a mandamus, directing the Collector to give him the statutory notice 
under section 12 (2) of the Act. Veeraswami, J., who disposed of the petitian, 
observed that the petitioner should approach the Collector for necessary relief, 
before moving this Caurt, and dismissed the writ petition. “The petitioner, there- 
after, applied to the.Collector on 19th March, 1964 praying that he might be given 
the statutory notice under section 12 (2). But the Collector informed him on 23rd 
March, 1964 that the statutory natice had already been given to him under section 
12 (2). Thereupon, the petitioner has filed this petition under Article 226 of the 
Constitution with a request that the respondent officer (Land Acquisition Officer) 
might be directed by a writ of mandamus to give him notice under section 12 (2) 
of the Act. i 


In the counter affidavit of the respondent, it is stated that the notice under sec- 
tion 12 (2) af the Act was sent to the petitioner an 31st March, 1959 by registered 
post acknawledgment due, and that that netice was returned, by the pastal depart- 
ment, with the endorsement ‘not found’. It is urged that the petitioner is not 
entitled to any notice under section 12 (2) for a second time in the above circum- 
stances. ie 


. It appears to me that the contention -thus raised in the counter affidavit is not 
sustainable. Section 12 (2) provides that the Collector shall give immediate notice of 
his award to the persons who are interested and who are not personally present at 
the time of the award. Section 18 which is the relevant section for making reference 
to Court, grants to the aggrieved person six weeks’ time from the date of receipt 
of the notice from the Collector under section 12 (2). This would show that the 
natice to be a valid notice should_not only be sent by registered past, but should. 
also be delivercd to the claimant, because, without such delivery there could be no 
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receipt. ‘The position is made further clear in section 45 of the Land Acquisition 
Act, wherein the statute itself lays down the provisions for proper service of notices 
under the Act. ‘The ordinary rule of service mentioned in section 45 is delivering 
or tendering a copy of the natice to the person concerned, and if the person could 
not be found it can be served on any adult male member af the family residing with 
him. If no such adult male member could be found, it can be served by affixture 
of the notice in his house. The proviso to section 45 (3) permits the Collector to 
send a notice by registered post. Butin that event, the factum of service should be 
proved by the praduction of the addressee’s receipt. As the petitioner was not 
served with the postal notice in this case, it could not be deemed ta be valid service 
of the registered post notice, under the proviso above mentioned to section 45. The 
Land Acquisition Officer is obliged, for the purpose of campliance with the statute, 
to resort ta one af the several modes mentioned in section 45, t.e., either by delivery 
of tender or by service by affixture to the house and if any such made of service 
cannot be undertaken, then by actual service of a notice sent by registered post. 
But such service has not been effected in this case. 


For the above reasons, I am of opinion that there has been no valid service of 
the natice under section 12 (2) as required under the Statute, on the petitianer ir this 
ease, and the petitioner is, therefore, entitled to a writ of mandamus as prayed for by 
him directing the issue of a fresh notice under section 12 (2) in one af the methods 
of service provided in section 45 of the Act. ý 


There was an argument by learned Counsel for the Government that such service 
cannot be of any avail for the purpose of obtaining remedy under section 18 of the 
Act, because the six months period from the date of the Collectar’s award, has already 
expired. ‘This argument however does not take ito account the principle laid down 
by the Supreme Court in R. H. C. Raj Singh v. Deputy Land Acquisition Officer, where, 
dealing with the date of the award for the purpose of computation of limitation 
under section 18 of the Land Acquisition Act, the Supreme Gourt abserved that the 
date of the award should not be determined solely by reference to the time when it 
was signed by the Collector or delivered by him in his office, but it must involve the 
question as to when it was known to the party concerned either actually or construc- 
tively. ‘Therefore if the petitioner can show that, notwithstanding the fact that the 
award, in this case was passed on 31st March, 1959 he had no means to know of it 
either actually or constructively, it will be open to him to compute the period of 
limitation from the date of service of a proper notice under section 12 (2) of the 
Land Acquisition Act. 


The writ petition is, therefore, allowed. There will be no order as to costs. 
V.K. . Petition allowed. 





e 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. 5. RAMAMURTI. 


Chidambara Thevar .. Appellant* 
v. i 
T. Vedayya Thevar and others .. Respondents. 


Customary right of pathway through cultivable land—Claim by the inhabitants of the 
particular locality—Requirements of such a custom—Right of public pathway to be 1m- 
memorial in origin, certain, reasonable in nature and continuous in law-—User as of right. 


Cultivable land remaining fallow during summer—Owner permitting the user—Long enjoyment 
of such user—No presumption of enjoyment of right—Only presumption is user was 
permissive—No records to show enjoyment as of right—Even if enjoyed as of right, 
being unreasonable such claim of customary right is to be negatived. 


Civil Procedure Code (V of 1908), section 100—Conelusion of a customary right from facts— 
Question of fact and law—Power of High Court to interfere in second appeal. 


Through the cultivated land of the plaintiff, the defendants claimed the path- 
way as a public pathway and not for the inhabitants of any particular locality. 


Held: It is not avcase of easement either by grant or of necessity, as there 
is no question of dominant and servient heritage, and the right claimed is purely 
a personal right. Whether on the facts found the conclusion of a customary 
right could be drawn is a question of fact and law which can well.be considered 
by the High Court unfettered by the restrictions of section 100, Civil Procedure 
Code. ‘In order to uphold such a customary right it should be immemorial in 

igin, certain reasonable in nature and continuous in law and should have been. 


origi 1 nature 
enjoyed as of right (Lakshmidhar Misra v. Rangalal+, L. R. (1949) 76 1.A..271 : 


(1950) 1 M.L.J. 10@ (P.C.)) = 


Considering the-important aspect,- whether the enjoyment was as. of 
right, from the decisions of the various Courts it is clear that it is for the defen- 
dants to prove that the user was as, of right. No presumption de jure could 
be raised from mere long. enjoyment. All the circumstances of the case have to. 

. be taken into account. ‘The conditions and circumstances of the case to be taken. 

` note of undoubtedly include the habits of the people in India that they gaia 
generally object to thé residents of the village using the fallow land as a pathway.. 
The presumption in this case is that the user was permissive. In the survey 
record of rights and-Government records also, there was no mention of the custo- 
mary right of pathway over the plaintiff’s land. = 


The claim of the defendant has to be negatived as it does not satisfy the equally 
important condition of reasonableness. It will be a very unreasonable custom 
for people to walk through lands in which the owner has raised cultivation (as. 
in this case, paddy or tobacco), especially when there is another pathway about: 


a few furlongs further. 


In this case, judged by any test the inference of law, namely, the customary right, 
cannot be drawn. ‘The pathway, if it had existed, would certainly have been 
mentioned in the village plan and village records and again it would have been 
mentioned when sales of lands near about the disputed pathways were effected. 
Further,the pathway that is claimed is a rambling pathway running through lands 
of various persons and a substantial portion runs through Government poramboke 
land. In such a case, unless the right of pathway is admitted by the owners of” 
those lands a customery right cannot be upheld as it would be recognition of a. 
precarious right. Further, the pathway has admittedly ups and downs. water- 
course in the middle and during rainy days it is very difficult to pass through.. 





~ 
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Again, during the summer when the lands are fallow people do not pass 
through this pathway alone, but pass through any field as they like which is 
fallow. Further, if the pathway had been in existence the owner of the lands. 
who has been raising cultivation and crops on either side of the pathway would 
have surely put up a fence to prevent valuable crops being damaged by the people 
walking through and cattle. The absence of such fence is a decisive circumstance 
leading to the conclusion that it is only during the summer that people have been 
passing through fields. That emphasises that the user is not as of right but the 
owner acquiesces in such user because it does not harm him. During cultivation 
season the villagers are not allowed to pass through which means enjoyment is 
not as of right. 


The question of a customary right being not a question of fact but essentially 
a question of fact and law, justifying interference in second appeal, it has to be 
held that the lower appellate Court had not considered the matter from a correct 
standpoint. The customary right not having been established by the defendants,. 
the suit has to be decided in favour of the plaintiffs. 


Appeal against the Decree of the District Court of East Thanjavur at 
Nagapattinam, in Appeal Suit No. 77 of 1960 preferred against the decree of the 
District Munsif of Tiruthuraipundi in Original Suit No. 286 of 1959. 


T. R. Srinivasan, for Appellant. 
K. Kalyanasundaram, for Respondents. 


The Court delivered the following 


Jupement.—The plaintiff is the appellant in this second appeal, and the dispute: 
relates to a right of pathway cutting across his land and marked in red A BC in 
exhibit A-1, the plan prepared by the commissioner who was appointed to inspect 
the site and submit a report with a view to have a proper and adequate apprecia- 
tion of the points in controversy. The defendants, who are resisting the suit, claim 
the right of pathway, their case being that the residents of various villages on the 
west of the Government poramboke cart track marked as G PC Tin the plan run- 
ning in S. No. 49/11 have been going from the west to the Sethu Rastha on the 
east. The various portions of the pathway have been marked red in the commis- 
sioner’s plan. Some portions of the pathway pass through Government poramboke 
land in which a tank exists called Ayyanar Thidal near Sannathi Road cutting 
Sethu Rastha. As observed earlier that portion of the pathway A B C which is 
thé connecting link on either side of the pathway (between G P C T and Sethu 
Rastha) cuts across the cultivable land of the plaintiff in which tobacco crop has. 
been raised and at the point A B a fence has been put up by the plaintiff which 
resulted in the defendants asserting their right of way through A B C and objecting 
to the plaintiff’s putting up the fence. As the plaintiff would not remove the obstruc- 
tions at the points A and C and restore the pathway the defendants cut the 
fence with the result that the plaintiff had filed the suit for a declaration of his 
title to the lands through which the pathway A B C runs and also for a permanent 
injunction against the defendants from interfering with the plaintiff’s right to put 
up the fence at the point A and C. l 


A perusal of the written statemenġ filed by the defendants shows that they have 
no precise legal basis on which the right to the pathway was claimed by them. All 
kinds of imaginable claims were put forward in the written statement an easement 
of necessity, a right based upon custom and a right of user of the disputed pathway 
by several villagers including the public at large as a public pathway for people, 
the general public, at the western end to go to the eastern end either to the Ayyanar 
Thidal tank or to the salt pans in the east near Sethu Rastha. It may even be 
mentioned at the outset that a perusal of the written statement shows that the 
claim is substantially on the basis of a public pathway involving a dedication to the 
public.” I wil advert to this aspect alittle later. E i - 
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Both the Courts below rightly came to the conclusion that the case is not a 
case of easément either by grant or of necessity, as there is no question of dominant 
and servient heritage, that the right claimed is purely a personal right. Both the 
Courts also rightly came to the conclusion that if at all the right of the defendants 
is to be upheld it could only be on the basis of a customary right coming within the 
principle of the decision of the Privy Council, in Lakshmidhar Misra v. Rangalalt. 
It has to be noticed that the burden of establishing this customary right is upon 
the defendants as they claim a right of way over the lands of someone else. ‘The 
learned District Munsif, on a consideration of the evidence and in the light of the 
averments in the written statement, came to the conclusion that on the evidence 
adduced by the defendants they have totally failed to discharge the burden of esta- 
blishing the customary right. 

Even at the threshold I may mention that the learned District Munsif has 
written a very well considered judgment and in his approach to the problem for 
decision he has kept in mind, the correct legal principles. He has come to the 
conclusion that the evidence adduced on the side of the defendants worthless besides 
being wholly insufficient to make out the customary right. The learned District 
Munsif also came to the conclusion that the evidence adduced on the side of the 
defendants did not satisfy any of the conditions ancient, continuous, peaceable, reason- 
able and certain, and that above all the essential test that the enjoyment during the 
period in question should be as of right had not been made out. He took the impor- 
tant fact into account that in the village plan or revenue records there is no 
reference to this pathway and that there is equally no reference to the same in the 
sale deeds of adjacent lands or adjacent houses. The defendants did not adduce 
any such evidence and no survey plan or any sale deed has been produced before 
the learned District Munsif. He also took into account the fact that the pathway 
claimed by the defendants is a rambling one cutting across several cultivable lands, 
that the pathway isnot uniform and that in several places the pathway is running up 
and down, the difference in leve: being about 3 feet and that during the rainy 
‘season several portions of the pathway including the portion marked A B C would be 
completely submerged under water, and people willbe using the lands round about 
‘indiscriminately and, that on the whole the evidence at the most merely established 
that such user as there was only of a sporadic nature during the fallow season as 
the owners-do not object to people passing through when there was no cultivation 

‘in the lands. He also found that several witnesses on the defendant’s side have 
-admitted the existence of another pathway (to which fact the commissioner has-also 
„made pointed réference in his report) through which the people in the west near 
G PC Tcan goto the Sethu Rastha, though that pathway as admitted by D.W. 3 
‘is a little distant for people of Kanakan Kadu. In fact D.W. 2 has also admitted 
that there is another pathway about three furlongs north of the suit pathway. 
‘The ultimate findings of the learned District Munsif are contained in paragraph 31 
.of his judgment and they show that having regard to the various extraordinary 
‘features of the pathway referred to above the District Munsif was clearly of the 
opinion that a pathway of the description as claimed by the defendants cannot be 
upheld on the basis of a customary right as it is very unreasonable, and that. there 
-was no justification for upholding that claim to cut across the lands on which the 
plaintiff has raised some cultivation, especially when there is another pathway 
-serving the same purpose near about the disputed one. On appeal the learned 
‘District Judge while accepting the findings of the trial Court that the defendants 
had not made out a case of easement by grant or of necessity held that the defendants 
‘had made out the right based upon custom and dismissed the plaintiff’s suit. 


On a careful consideration of all the aspects of the matter I have reached the 
conclusion that the decision reached by the learned District Judge cannot be 
sustained. I am satisfied that the perspective of approach by the learned Judge in 
considering whether on the eVidence a customery right could be upheld is erroneous; 
“he has-altogether overlooked the fact whether the test of enjoyment as of right has 
SS SSS 

1. (1949) L.R. 76 LA® 271: (1950) 1 MLL.J. 100 (P.C.). 
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been satisfied in the instant case. He has also failed to bear in mind the other 
incidence which have got to be established before a customary right could be upheld. 
Here again he has not given consideration to the aspect that the right claimed Is 
unreasonable, which aspect the learned District Munsif has dealt with at length. 
If one may say so the matter has been dealt with in a light-hearted fashion by the 
learned District Judge and he has not kept in mind the heavy burden which is cast 
upon the defendants in establishing the right to pathway in dispute especially 
when there is another pathway though one or two furlongs away. He seems to be 
of the opinion that for villagers a distance of one or two furlongs is a great thing 
and that they should be allowed to have the particular pathway merely because the 
commissioner has noted the existence of a pathway. It must be noticed that the 
learned District Judge has failed to appreciate that the existence of a pathway cannot 
be a decisive factors when during the fallow season the land is dry and people pass 
through more as a case of licence than as of right, and the question has therefore, 
to be decided not on the mere appearance of a pathway put upon the evidence of 
user that has been adduced. I am clear in my mind that the evidence adduced on 
the side of the defendants is useless and wholly insufficient and does not satisfy the 
requirements of law for upholding the claim based upon a custom, 1.¢., a customary 


right. 


It may be convenient at this stage to refer to the decision of the Privy Council 
Lakshmidhar Misra v. Rangalal+, which contains a discussion of the essential features 
and incidents of a customary right and when such a customary right could be upheld. 
‘The dispute in that case related to the right of the inhabitants of a particular village 
to use a certain extent of land near the Bengal-Nagpur Railway line as a burial 
‘ground which claim was resisted by the other side who wanted to use the site for the 
purposes of a rice mill. The trial Court negatived the claim of the villagers based 
upon the theory of dedication and lost grant as it was admittedly not in favour of the 
public at large. The claim based.upon an easement or prescriptive right was also 
found against as not béing pressed. The claim as one of the customary right was 
negatived by the trial Court as it thought that the evidence was insufficient to esta- 
blish the existence of such right. The Subordinate Judge on appeal came to a 
contrary conciusion in the view that the facts established the reservation of the land 
as a burial ground amounting to a dedication. ‘The plaintiff’s claim based upon a 
_ customary right was rejected. In Second Appeal the High Court came to the con- 

clusion which was against the plaintiffs on the question of dedication and dismissed 
the appeal, with the result that the plaintiffs failed both on the ‘question of dedica- 
tion as well as on the basis of a customary right. On appeal by the plaintiffs to the 
Privy Council the appellants’ claim was upheld only on the basis of a customary 
right. The Privy Council found that on the evidence it was clear that from time 
immemorial, generation after generation, the inhabitants of the particular village 
have been using the disputed land as a cremation ground as of right. It is pertinent 
to mention that when some argument was advanced based upon section 100, Civil 
Procedure Code, on the question that the findings of the Courts below constituted 
findings of fact binding upon the High Court, the Privy Counc] observed that the 
question. whether a custom is to be recognised or not was essentially a mixed ques- 
tion of fact and law and that whether a customary right could be recognised or not, 
is a question of law although the facts upon which the question has to be decided 
‘cannot be a matter of appeal beyond the first appellate Court. In other words, 
it is clear from this decision that the question as to whether on the facts found the 
conclusion of a customary right could be drawn is a question of law which can well 
be considered by this Court unfettered by the restrictions of section 100. The Privy 
Council has pointed out that in order to uphold such a custom, a right should be 
immemorial in origin certain, reasonable in nature, and continuous in Jaw and should 
have been enjoyed as of right, e 


1. (1949) L. R. 761. A.271: (195091 NLL.J. 100 (P.C). 
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The question in the instant case is whether on the facts it could be held that the 
defendants had made out all these essential requirements of such a customary right. 
My attention was drawn to some of the cases in which some of these incidents, 
reasonableness, enjoyment as of right, the nature of the presumption to be drawn from proof of 
the enjoyment of the particular right for a period of years, whether, it was as of right or by leave 
and licence came up for consideration. In the case of acquisition by prescription 
of a right of easement, a right of way under section 15 of the Easements Act the 
enjoyment must be as of right, and so cases which have dealt with the scope of section 
15, acquisition of the right of easement by prescription of a right of way will be rele- 
vant in considering the question of a customary right, where also the enjoyment 
amongst other things must be equally as of right. As observed earlier the written 
statement (vide paragraph 4) raised all conceivable pleas, an easement by prescrip- 
tion, an easement of necessity, and a customary right. One thing, however, is 
clear that the defendants claimed the pathway as a public pathway and not for the 
inhabitants of any particular locality, and while determining how far the defendants 
have made out the customary right as restricting the same to the inhabitants of a 
particular village the principle of the decision in Lakshmidhar Misra v. Rangalal+, will 
have to be borne in mind. 


I shall first consider the important aspect, namely, whether the enjoyment was 
as of right. The learned District Judge does not appear to have been alive to this 
crucial aspect. In paragraph 14 he refers to the oral evidence on the side of the 
defendants, regarding the period during which the pathway was used. I will deal 
with this evidence when I consider the question as to whether that evidence esta- 
blishes that the customary right is ancient and immemorial. So far as this question. 
as of right is concerned, there is no discussion of any kind whatsoever except a single. 
sentence in paragraph 19 where again the learned Judge deals with a different: 
aspect altogether, i.e., whether the defendants’ pleading or the. evidence was path- 
way in favour of the public in general or a pathway for the inhabitants of the locality. 
Except this single isolated sentence from the entire evidence it is clear that people of that 
locality alone used the pathway as of right there is no other reference or discussion any- 
where in the judgment. D.W. 2 is the first defendant in this case and this. 
obviously interested testimony is referred to by the learned District Munsif to show 
that the same cannot be accepted. ‘That apart in the context in which that sentence. 
occurs in paragraph 19, I am clear in my mind that the learned District Judge is. 
referring to this evidence only to emphasise that the pathway is used by, the people 
of the locality and not by the public in general. Thenext sentence the mere occasional 
user of the pathway by the public would not necessarily negative the customary rights in the same 
paragraph emphasises the the same aspect whether the pathway is a public pathway 
or limited in its kind. The result is there is no discussion of the evidence and there is. 
no finding by the lower appellate Court to be taken note of under section 100,, 
Civil Procedure Code. . 


In the case of a pathway over a piece of waste Jand the note of caution indicated, 
in the early case, Shaikh Kohoda Buksh v. Shaikh Tajudin®, by Banerjee, J., has been 
followed in all the cases in India. The learned Judge in that case had adverted to 
the vital difference about conditions existing in England and in India and that in any 
event a presumption of user as of right could be drawn in England if the right had 
been enjoyed for a fairly long period while in India such a presumption merely from. 
enjoyment could not be drawn as people in India temperamentally by habit do not 
object to the villagers going across their waste land as a pathway. 


Reference may first be made to the decision in Saminatha Mudaly v. Velu Mudaly?, 
in which it was held that from a Jong and uninterrupted user for a long series of 
years the law will presume that the user has been as of right. That decision dealt 
with a case of a right of certain persons to take water from the tank situated in the 

——_—_ 
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land of another person, which right was exercised spreading over a long number of 
years, 60 to 80. The decision in Shaikha Khoda Buksh v. Shaikh Tajudin1, was distin- 
guished on the ground of the vital distinction between a right of way over a waste 
land and a right to take water in a tank situated in another’s land which in this 
country is regarded very valuable. In the case of a right of way one can presume 
that it would have been with leave and licence, and not as of right but that in the 
case of a right to take water there cannot be a presumption of leave and licence, and 
that long user would invariably give rise to a presumption of user as of right. The 
significance of the observations at page 1321s that from mere user alonea presump- 
tion of user as of right could not be drawn regardless of particular nature of the right 
and other circumstances of the case. 


I may next refer to the Bench decision in Kunjammal v. Rathinam Pillat®, in which 
the presumption that the user wasas of right was drawn on the finding that the plain- 
tiff had proved that his scavenger was cleaning his privy for over thirty years by 
passing through the defendant’s house. That decision dealt with the case of an 
acquisition of a right of easement under section 15 of the Easements Act which pro- 
vides that in the case of a right of way enjoyment should be as of right for the requi- 
site period. Here again the observations of Banarjee, J., in Shaikh Khoda Buksh v. 
Shaikh Tajudin*, that in the case of a right of way there will be no presumption by 
mere proof of enjoyment for a particular period and that the plaintiff must establish 
that the user was as of right and that the inference to be drawn would depend upon 
the nature and character of the land, the friendship or relationship between the 
parties and such other considerations, were referred to. The decision of the Calcutta. 
High Court was distinguished and the principle enunciated in Saminatha Mudaly v. 
Velu Mudaly®, referred to earlier was followed, in the view that normally persons. 
would not allow scavengers to pass through their house and if that happened fora 
number of years, it would not have been with leave and licence but would have been 
only as of right. ‘This decision shows that no presumption de jure could be raised 
from mere long enjoyment and that all the circumstances of the case should be taken. 
into account and in particular, the particular right that is asserted. The conditions 
and circumstances of the case to be taken note of undoubtedly include the habits of 
the people in this country that they do not generally object to the residents of the 
-village using a waste land as a pathway when the land is not valuable. 


In Nasiruddin v. Deokali*, this aspect that the burden is upon the plaintiff to 
plead and prove that the user must be as of right was emphasised with particular 
reference to the law in England and in India. Courtney-Terrell, C.J., stated thus 
at pages 125-126: 


“ In English law the exercise of a right of way and similar positive easements for 

a prolonged period gives rise to the presumption that such exercise was ‘of right’, 
that is to say, it is presumed that the right of passage was exercised without any 
permission, express or implied, on the part of the owner of the servient tenament. 
This is because social conditions and the nature of the landed property in England 
are such that landowners are particularly jealous of their exclusive right and 
the familiar appearance of the notice boards to be seen in England bearing the 
inscription “ trespassers will be prosecuted” is an indication of the views held by 
the owners of property. Accordingly, it is to be presumed that if the owner of the 
dominant tenement has for a long period passed over the servient tenement that 
he did it from the beginning with a claim of right, for it is unlikely that if he had 
such aright that the owner of the servient tenement would have allowed him to 
pass. In India, however, and it may be in other countries where such vicws of 
the exclusiveness of landed property do not prevail a mere period of long user 
will not give rise to the presumption. It is customary for the owner of a piece of 
waste land not to raise any objection to the passage of strangers over such land. e 

a 
1. (1903) 8 C. W. N. 359. 916) 4 L. W. 128. 


3. (1 
2. (1921) 1.L.R.45 Mad. 633: (1922) 42 4. A.I.R. 1929 Pat. 124, 
M. L. J. 417. : gi i S 
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It was pointed out by the Calcutta High Court in the leading case of Shaikh Khoda 
Buksh v. Shaikh Tajudin1, that in such circumstances mere long user gives rise to 
no such presumption as is to be inferred in England and that whether or not long 
user creates the presumption that its beginning was founded on a claim of right 
will depend upon the locality, the customs of the people and it may be, the rela- 
tionship between the respective owners of the dominent and servient tenements.” 


This view was followed in Lambodar v. Ramesh Chandra?. In that case the plaintiffs 
sought a declaration of a right of pathway over the fallow lands of the defendants 
relying upon the user for more than thirty years. The District Munsif dismissed 
‘the suit holding that the plaintiffs had not proved user as of right. But on appeal 
this view was reversed by the Subordinate Judge and the plaintiff’s suit was decreed. 
‘The High Court reversed the decision and restored that of the District Munsif, dis- 
‘missing the plaintiff’s suit in the view that the decision of the Subordinate Judge was 
contrary to law and that he did not appreciate correctly the principle laid down 
in the several cases with regard to the inference to be drawn from long user in the 
case of a right of way over a vacant land. The learned Judge observed that in 
India if a land lies fallow people generally have a weakness to resort to a short cut 
ito a particular place using the vacant land as a pathway, and that the owner does 
-not generally object and the user is really due to leave and licence and not as of right. 
From this decision it is clear that a person claiming a right of way should prove that 
-the user was as of right, and that he could prove that by showing that at some time 
-there was obstruction but nevertheless he continued to use ; and that generally in 
-the case of a right of way according to the conditions in India the relationship of the 
-parties and the circumstances of the case, the presumption is that the user is permis- 
‘sive, I may next refer to the Bench decision of the Patna High Court in Salina 
Fitendra Lal v. Ram Charan, in which it was held that it was wrong to say that merely 
‘because there was no cultivation of the disputed land there was a presumption either 
in law or in fact that the user of a pathway over the land was more of right and 
‘because of the special circumstances prevalent in India, mere user for a long period 
‘of property will not give rise to the presumption that the claim as a user was as a 
matter ofright. In that case the District Munsif dismissed the suit holding that the 
plaintiff had not proved that the user of the pathway was as ofright. But the lower 
appellate Court came to a contrary conclusion. The High Court reversed this 
decision and restored that of the trial Court in the view that the perspective of 
approach of the lower appellate Gourt was erroneous'in Jaw calling for interference 
in second appeal. The lower appellate Court in that case while upholding the 
wight of pathway observed as follows : 

“ In my opinon the proof of non-interference as shown by the plaintiffs evidence 
is proof of the fact in this case that the user was as of right and non-interference 
cannot be considered to be mere granting of permission as has been held by the 
Munsif. The non-interference not only amounted to a permission but also 
amounted to non-exercise of a right that the owner had of cultivation. 

‘This reasoning was considered by the High Court to be perverse as it proceeded 
upon an erroneous understanding of the law laid down in the relevant decisions. 
In that case too an important circumstance which the lower appellate Court failed 
to notice in reaching the finding (as in the instant case) was that in the survey 
record of rights and Government records there was no mention of the customary right 
of pathway over the disputed land. This decision followed the decision of the 
Privy Council in Lakshmidhar Misra v. Rangalal*, and held that the question of a 
customary right is not a question of fact but is essentially a mixed question of fact 
and law, justifying interference in second appeal, if the matter is not considered by 
the lower appellate Court from a correct standpoint. 

My attention was also drawn to the Bench decision in Ramachandra v. Hari”, 

in which it was emphasised that the burden of proving that the enjoyment was as 
fe 


1. (1903) 8 C.W.N. 359. 4. L.R. (1949) 76 L.A. 271 : (1950) 1 M.L.J- 
2. AAI.R. 1958 Orissa 248- 100 (P.C.). 
3. AIR. 1959 Pat. 475. e 5. A.I.R, 1929 Bom. 144. 
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of right is upon the plaintiff and that in questions regarding a right of way the Court 
should consider the character of the land, the relations between the parties and the 

circumstances under which the user took place to decide whether the user was as of 
right. In other words this decision emphasises that from mere user no ready 

reference that it was as ofright should be drawn. The point of importance to notice 

in this decision is that when the plaintiff claims a pathway from one place to another 

passing through the lands of other people the presence of the owners of the inter- 
mediate land would be necessary to establish the right of way. The fact that the 

land in question was not put to use throughout the year but only during intervals,. 
and that the cattle were not using the pathway during rainy season and that there. 
was also another route, indicated that the user was not as of-right. 


Mr. T. R. Srinivasan, learned Counsel for the appellant, has relied upon the: 
Bench decision in G. Rai v. G. Devi+, in which again the same view was taken that 
the mere user of a piece of waste land as a passage does not give rise to a presumption 
in law that the claim as to user was a matter of right. The next decision to which 
reference must be made is the decision in Tukaram v. Sonba®, in which again it was 
observed that having regard to the habits of the people of this country, it would not 
be right to draw the same inference from mere user that it was as of right. This 
case dealt with a case of a right of way and at page 65 the decision in Kunjammal v. 
Rathinam Pillai®, was distinguished on the ground that considerations which apply to 
aright for a scavenger to pass through another house would not apply to a mere right 
of way over the waste land, that in the former case the presumption migh well be 
drawn that the user was as of right while no such presumption could be lightly drawn 
in the latter case. As a customary right there is no pleading even in the written 
statement in this case that the pathway was used as of right which shows that this 
aspect was not present in the mind of the defendants at that stage. On the question 
of actual user the learned District Judge had made a very short work and has neither 
considered nor adverted to the criticism of the learned District Munsif who saw 
these witnesses and observed their demeanour and who ultimately rejected their 
evidence as worthless. It is a very unsatisfactory way of disposal, hardly fair to the 
eas District Munsif or to the litigants concerned; especially when it is a reversing 
judgment. 


(After discussing the fact of the case His Lordship proceeded as follows :) 


Further a reading of the evidence of D.Ws. 5, 6 and 7 assuming what they say is true 
shows it is wholly insufficient in law to make.cut an ancient, immemorial, user 
and user as of right. For all these reasons, I find it impossible to accept the view 
taken by the learned District Judge. He has totally failed to keep in mind that in 
such cases it is of great significance for the Court to consider and apply its mind to the 
quality and the quantity of the evidence in particular. 


I am also of the opinion that the claim of the defendants has to be negatived 
as it does not satisfy the equally important condition of reasonableness. It will 
be a very unreasonable custom for people to walk through lands in which the owner 
has raised cultivation as in this case, paddy or tobacco, especially when there is. 
another pathway about a few furlongs further. In a village connecting two places 
which are of a distance of two to three miles, for the villagers, a distance of three 
or four furlongs is certainly not a great thing, and when there is such a pathway it 
is not reasonable to allow them to have the suit-pathway, because the distance is 
reduced by a few furlongs. On this aspect my attention was drawn to the decision 
of Umamaheswaram, J., in Venkadu v. Subramaiah+, in which the learned Judge has 
observed that a custom to pass over cultivable lands is certainly unreasonable and 
cannot be recognised by the Courts. The learned Judge has followed the decision 
of the Patna High Court in Baldeo Bind v. Abdul Aziz®, in which it was held that 





1. A.I.R. 1960 Pat. 498. A. (1954) 2 M.L.J. (Andh.) 83: A.I.R. 1954- 
2. ALR. 1959 Bom. 63: Andh. 54. 
3. I.L.R.(1921) 45 Mad. 633 : (1922) 42 5. A.I.R. 1948 Pat, 425. 
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a customary right to pass through land bearing valuable crops should fail on the 
ground that the custom was unreasonable. The Bench decision in Baldeo Bind v. 
Abdul Aziz}, is important in that there also the right of way was claimed more as 
an easement, as in this case, than as a customary right, and that it is for the party 
claiming the right to establish that in spite of indications of commons ense to the 
contrary it is reasonable for large body of men to pass through agricultural lands 
belonging to another and in which the owner at considerable cost, energy and expense 
has raised valuable crops. 


Learned Counsel for the respondents drew my attention to some of the cases, 
Palaniandi Thevan v. Puthirangonda Nadan®, in support of his contention that to 
establish ancient, immemorial user, enjoyment for no particular period is necessary 
and that even user for twenty years is sufficient. It is unnecessary to refer to those 
cases as the inference of ancient, immemorial user has to be drawn from the parti- 
cular facts of each case. 


Learned Counsel for the respondents placed considerable reliance upon the 
Bench decision of this Court in Ratanchand Chordia v. Kasim Khaleeli®, a case arising 
under section 15 of the Easements Act in which it was observed that while there are 
no infallible tests, it would not be improper for any Court to draw the inference 
from long user as such that it was rather as of right than not. The observations in 
that judgment will have to be understood in the context of the particular right 
-which was claimed as an easement in that case. The dispute there related to a 
right of way across a building, and having regard to the particula r right the case 
would clearly come under the principle of Saminatha Mudaly v. Velu Mudaly*, and 
Kunjammal v. Rathinam Pillai®, in which, as observed earlier, the distinction is drawn 
between a mere right of way over waste land and other rights which are regarded 
as valuable and if user is proved in the later type of cases a presumption of user as 
of right may well be drawn. This Bench decision, in my opinion, is not authority 
for the position that regardless of all considerations the nature of the right, the rela- 
tionship between the parties and the surrounding circumstances of the case, an 
inference of user as of right should be drawn from mere enjoyment for a particular 
period. 


In this case I have no doubt whatsoever that judged by any test the inference 
of law, namely, the customary right, cannot be drawn. The pathway, if it had 
existed,would certainly have been mentioned in the village plan and village records 
and again it would have been mentioned when sales of lands near about the disputed 
pathway were effected. Further the pathway that is claimed is a rambling pathway 
running through lands of various persons and a substantial portion runs through 
Government poramboke land. In such a case unless the right of pathway is admit- 
ted by the owners of those lands a customary right cannot be upheld as it would be 
recognition of a precarious right. Further the pathway has admittedly ups and 
downs, water courses in the middle and during rainy days it is very difficult to pass 
through. Again, during the summer days when the lands are fallow people do not 
pass through this pathway alone, but pass through any field as they like which is 
fallow. Thisisamatterofadmission. Further, ifthe pathway had been in existence 
the owner of the lands who has been raising cultivation and crops on either side of 
the pathway would have surely put up a fence to prevent valuable crops being 
damaged by the people walking through and cattle. The absence of any such 
fence, in my opinion, is a decisive circumstance leading to the conclusion that it is 
only during the summer that people have been passing through fields. That 
emphasises that the user is not as of right but the owner acquiesces in such user 
because it does him no harm. During cultivation season the villagers are not 
allowed to pass through which means enjoyment is not as of right. 








1. A.I.R. 1948 Pat. 425. 4. (1916) 4 LW. 128. 
2. LL.R. (1897) 20 Mad. 389. 5, (1922) 42 M.L,J. 417: LL.R. (1921) 
3. ILL.R. (1964) 1 Mad. 979. ° 45 Mad. 633. 
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For all reasons I have no hesitation in agreeing with the view taken by the 
learned District Munsif. The decision of the District Judge is accordingly set aside. 
The plaintiffs suit is decreed as prayed for. The parties shall bear their own costs. 
Leave refused. 


V.M.K. — Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT.—MR. Justice K. VEERASWAMI AND MR. Justice M. NATESAN. 


A. Krishnaswami Raja .. Appellant* 
J. 
Krishna Raja and another .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 57 (b)— 
Hereditary trustee—Rival claimants—Furisdiction of Deputy Commissioner to decide. 


The jurisdiction of the Deputy Commissioner under section 57 (4) is confined 
to a decision whether a trustee holds or held office as a hereditary trustee. In 
other words, the Deputy Commissioner can only decide as to the status of the 
office of the trusteeship, namely, whether it is hereditary. He is not competent 
to go into the further question as to which ofthe competing claimants isa 
hereditary trustee or whether both are joint hereditary trustees, That is a 
matter not covered by section 57 ofthe Act and has tobe decided only by a 
separate suit. 


Appeal against the Decree of the Subordinate Judge, Nagapattinam, dated 
27th February, 1961, in Original Suit No. 6 of 1961. 


T. R. Srinivasan, S. Ramaswamy Ayyangar and V. R. Rajagopalan, for Appellant. 


The Government Pleader (A. Alagiriswami), K. S. Naidu and R. Vijayan, for 
Respondents. 


The Judgment of the Court was delivered by 


Veeraswami, F.—We are-of the view that this appeal by the plaintiffs has to be 
allowed on. a short ground which will presently appear. The appellant filed an 
application under section 57 (b) of Madras Act XIX of 1951 before the Deputy 
Commissioner for Hindu Religious and Charitable Endowments. He held that 
the appellant was the sole hereditary trustee of Sri Ramaswamy Perumal Temple 
at Karimbiyul village in Tiruthuraipundi taluk. The first respondent appealed 
to the Commissioner (second respondent) against that order and claimed that he 
was a joint hereditary trustee which was denied by the plaintiff. The Commissioner 
accepted his claim and allowed the appeal. This was followed by the present suit 
under section 62 of the Act. 


It is common ground that the office of trusteeship in the temple is hereditary. 
The controversy centres round the competing claims of the appellant and the first 
respondent. The appellant would say thathe is the sole hereditary trustee but 
according to the first respondent, he is a joint hereditary trustee. On the view we 
have taken, we do not propose to go into the merits of the rival claims. 


The jurisdiction of the Deputy Commissioner under section 57 (b) is confined 
to a decision whether a trustee holdwor held office as a hereditary trustee. In other 
words, the Deputy Commissioner can only decide as to the status of the office of 
the trusteeship, namely, whether it is hereditary. He is not competent to go into 
the further question as to which of the competing claimants is a hereditary trustee 
or whether both are joint hereditary trustees. That is a matter not covered by 
section 57 of the Act and has to be decided only by a separate suit. 


On taat short ground, we allow this appeal. e The result, is, the finding of ° 
both thz Commissioner aad the learned Subordinate Judge on the rival claims of the 
ee 


* Appeal Suit No. 605 of 1961. ® U2th April 1966. 
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appellant and the first respondent is discharged and that question is left open. The 
decree is, therefore, set aside. The effect of this litigation is only to recognise that 
the office of the trusteeship is hereditary and nothing more. The appellant and 
the first respondent will bear their costs. The costs of the second respondent will 
come out of the estate as per the provision of the Act. 

S. V.J. —— Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. S. KAILASAM. 


S. H. Joseph Thabaraj Petitioner* 
v. 
The Principal, Government Arts College, Mount Road, Madras .. Respondent. 


Public Institution—Expulsion of student—Power exercised by Principal or College Council, 
quasi-judicial—Principles of natural justice—Right of student to—Authority exercising 
such power to give opportunity to student—Failure to give—Effect of-—Order of dismissal 
by Principal—Reasons not given — Whether bad. 


University Regulation, Chapter 39, Rule 4—Principal to send transfer certificate to Syndicate 
under Regulation—Principal despatching transfer certificate to parent—Not in accor- 
dance with regulation. 


The Government Arts College, which is run by the Government with public 
funds and governed by the Madras Educational Rules and the Disciplinary 
Regulations issued by the University, is a public institution and the Principal 
is holding a quasi-judicial office bound to discharge his duties in accordance 
with the rules. 

The requirement that the authority should act judicially can be inferred 
from the nature of the decision which the tribunal has to come to. In the case 
of a Principal or a College Council which conducts an enquiry for the purpose of 
dismissing a student, apart from the authority in University of Madras v. Noga- 
lingam, 1.L.R. (1964) 1 Mad. 582 : (1964) 2 M.L.J. 251 and Board of High School 
v. Ghanshyam, (1963) 2°S8.C.J. 509: A.I.R. 1962 S.C. 1110, there can be no 
doubt that the duties of a Principal in dismissing a student fall within the rule 
laid down in Ridge v. Baldwin, 1964 A.C. 40 and A.C. Companies v. P.N. Sharma, 
(1966) 1 S.C.J. 786 : (1965) 2 S.C.R. 366: A.I.R. 1965 S.C. 1595. and he is 
bound to observe principles of natural justice. It is difficult to define natural 
justice. The foremost principles of natural justice are (7) that a man cannot be 
judge in his own cause, and (22) audi alteram partem, which means, that both sides 
of a case must be heard, before it can be decided. It has been held that no person 
could be damnified without being informed of the charge against him or being 
given an opportunity of rebutting it. The procedure that has to be adopted in. 
guaranteeing this right of informing the person of the charge against him and 
giving him an opportunity of rebutting it will depend upon the nature of the 
tribunal. The right to examination and cross-examination which are taken for 
granted in most legal conflicts is not always a necessary requirement of natural 
justice before all tribunals. The right to be heard may be satisfactorily complied 
with, in the case of certain tribunals by receiwing explanatory statements. It has 
also been held that a personal hearing is not a requisite in complying with the 
rule of the right to be heard. When the Principal of a College or the College 
Council acts as a quasi-judicial Tribunal, one may normally expect the Principal 
to contact the student and apprise him of the allegations against him and ask him 
as to what he has got to say on the charges. A reasonable opportunity should 
be given to the student to prove his innocence. What is reasonable opportunity 
would depend upon the facts ôf each case. 





*W.P. Nos. 2203 and 2204 of 1966. A 13th October, 1966. 


T] JOSEPH THABARAJ V. PRINCIPAL, GOVT. ARTS COLLEGE (Kailasam, J.). 121 


The principles of natural justice have not been extended to include a right to 
require a quasi-judicial Tribunal to give reasons for its order though in some 
cases where the order of the Tribunal is subject to appeal, reasons are required 
to be given. It cannot be said that the decisions of the Supreme Court which 
hold that reasons should be given would cover tribunals in the nature of 
principals of educational institutions. As far as the Principal of a college is 
concerned, an order of dismissal is not necessarily bad on the ground that no 
reasons are given. 


Held on facts, it cannot be said that there was any violation of the principles 
of natural justice. The Principal did read the complaints to the petitioner and 
asked him for his explanation and directed the guardian to meet him but the 
petitioner did not avail himself of that opportunity. But there is some uncertainty 
as to whether the Principal himself took the decision to expel the petitioner or 
whether the College Council was responsible for taking the decision. The peti- 
tioner has got a right to be heard by the authority that expelled him. As a 
reasonable doubt is created as to whether it was the Principal or the College 
Council that took the decision, it has become incumbent on this Court to set 
aside the order of dismissal. If the order of dismissal was by the College Council, 
it cannot be sustained, as the petitioner had no opportunity to explain his case 
before the College Council. 


The issuing of the transfer certificate is not in accordance with the University 
Regulations, Chapter 39, rule 4. Neither the Principal nor the College Council 
was in order in sending the transfer certificate and conduct certificate to the 
mother of the petitioner. While the Principal has power to expel a student, he 
is required to send intimation of the fact of expulsion and the statement of reasons 
accompanied by the transfer certificate of the student, to the Syndicate. It 1s 
the duty of the Syndicate on the application of the student, or his parent, to deliver 
it to him after making an enquiry with the necessary endorsement. The despatch 
of the transfer certificate to the petitioner’s mother is, therefore, not in accordance 
with the University Regulation and will, therefore, be withdrawn. 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein and in the affidavit filed therewith, the High Court 
will be pleased to issue a writ of certiorari calling for the records pertaining to the 
grant of transfer certificate of the petitioner herein and quash R. C. No. 23/1/66,. 
dated 16th August, 1966, confirming the order R.C. No. 23/5/66, dated 8th August,. 
1966, passed by the respondent herein and to issue a writ of mandamus directing the 
respondent to take the petitioner as the student in the first year B.A. class of the 
Government Arts College, Madras, for purpose of prosecuting his studies. 


P. R. Gokulakrishnan, for Petitioner. - 
T. Seludraj, for Government Pleader (G. Ramanujam), for Respondent. 


The Court made the following 


ORDER.—Writ Petition No. 2203 of 1966 is filed by a student in the first year: 
of the B.A. class of the Government Arts College, Madras, for the issue of a writ 
of certiorari to the Principal of the Government Arts College calling upon him to 
produce the records pertaining to the grant of transfer certificate and conduct 
certificate of the petitioner and to qualh the order, dated 16th August, 1966, con- 
firming his earlier order, dated 8th August, 1966. 


Writ Petition No. 2204 of 1966, is filed by the same student for the issue of a 
writ of mandamus directing the Principal of the Government Arts College to take in 
the petitioner as the student in the first year B.A. class of the Government Arts 
College, Madras. 


The petitioner joined the first year B.A. Literature at Government Aris College, 
Madras, in June, 1966. He continued in the college till gth August, 1966, when he 
was suspended by the Principal. As there is divergence between the parties regard-- 


16 
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ing as to what happened, the facts as stated by the parties in their respective affidavits 
will be referred to. The version of the petitioner is as follows. On gth August, 
1966, at about 3-30 p.m. when the petitioner was attending the major poetry class, 
on receipt of a note from the Principal, the lecturer called the petitioner and stated 
that the Principal wanted to see him. The petitioner met the Principal immediately. 
On seeing him the Principal stated that the petitioner was behaving in an indisci- 
plined way in the college compound and called him a rogue. The petitioner 
requested the Principal to give him an opportunity to explain the matters and asked 
for the actual charges against him. The Principal got angry and refused to give 
any charges and said to the petitioner that he was suspended. The petitioner 
pleaded innocence. The Principal suggested that the petitioner might take the 
transfer certificate immediately, otherwise a complaint would be lodged against 
him for misbehaviour within the college compound. The petitioner begged the 
Principal to hold an enquiry pleading that he was innocent and that the allegations 
were unfounded. The Principal asked the petitioner to get out of the room. On 
troth August, 1966, the Principal’s peon handed over the suspension order, dated 
8th August, 1966. The suspension order stated that the petitioner and another 
were suspended from gth August, 1966, in connection with their indiscipline in the 
college and that they should meet the Principal with their parents or guardians. 
A copy of his order was sent to the mother of the petitioner, Mrs. Ruth Henry. 
As she was sick, the brother of the petitioner, S. D. J. Pandian, met the Principal 
on 16th August, 1966, but the Principal without assigning any reasons asked him to 
take the petitioner out of the college by getting the transfer certificate, failing which 
the Principal would write adverse remarks in the transfer certificate. Though the 
petitioner’s brother prayed for an opportimity to explain the matter and answer 
the charges, the Principal did not accede to his request. On 16th August, 1966, 
the Principal sent a letter to the petitioner’s mother enclosing the conduct and 
transfer certificates of the petitioner and informing that the College Council met on 
the 16th August, 1966, and decided to issue the transfer and conduct certificates 
to T petitioner. This letter was received on 1gth August, 1966, by the petitioner’s 
‘mother. i 


The petitioner’s submission is that he is innocent and that he was victimised 
without giving him an opportunity of being heard. The whole scheme, according 
tọ the petitioner, was sponsored by Mr. Muthukannappar, the head of the depart- 
ment of Tamil, who is ill-disposed towards him due to personal animosity and 
political leaning. It was further alleged that the Principal actively supported 
Mr. Muthukannappar and became a victim of the scheme of Mr. Muthukannappar 
and thereby acted with mala fide intentions to send the petitioner out of the college. 


The version as given by the Principal , may now be stated. On 6th August, 
1966, Sri B. S. Govindarajan, Assistant Professor of T amiland Senior N.C.C. Officer 
in Government Arts College, Madras, reported in writing to the Professor of Tamil, 
who is also the convenor of the disciplinary committee, that the petitioner threatened 
another student by name D. Nandagopal of the second B.Sc. class saying that the 
petitioner would not hesitate to endanger the life of Sri D. Nandagopal and Sri B. S. 
Govindarajan. Along with this report Sri B. S. Govindarajan forwarded two 
written complaints received by-him from Nandagopal and also the peon of the 
N.C.C. group of the college, to the convenor of the disciplinary committee, who 
Submitted the same to the Principal. On 8th August, 1966, the Principal received 
a complaint from Sri N. C. Danapal Naidu, father of Sri D. Nandagopal, alleging 
that his son was manhandled on rst August, 1966, by the petitioner who again 
threatened his son with knife on 5th August, 1966. In the affidavit it is stated that 
the Principal called the petitioner as well as another student, who was implicated 
in the complaints, on gth August, 1966. At the Bar it is stated that the date goth 
August, 1966, is a mistake fer 8th August, 1966. It is now the common case that 
the Principal met the petitioner and the other student on 8th August, 1966. The 
Principal enquired the students about the complaints showing them the complaints 
received by him. While the other student was evasive in his answers, the petitioner 
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behaved in a manner unbecoming of a student. The Principal, therefore, told the 
petitioner and the other student that he was placing them under suspension 
for indiscipline and that they might come along with their parents and meet him. 
He also issued a memorandum to this effect to the petitioner and the other student 
and sent copies of the memorandum to their parents by registered post. The other 
student came with his father and expressed his regret, and he was excused and further 
action against him was dropped. So far as the petitioner is concerned, it is stated 
by the Principal that neither the petitioner nor his parents nor his guardian turned 
up at anytime. In the meantime the Principal also had reports that the petitioner 
was indulging in undesirable activities and taking a prominent part in organising a 
strike. As neither the petitioner nor his parents or guardian turned up, the Principal 
placed the entire matterbefore the-College Council on 16th August, 1966, for taking 
such action as the council might deem fit. The College Council consisting of gazetted 
officers and heads of departments, which met on 16th August, 1966, decided to issue 
transfer and conduct certificates to the petitioner, as they felt the continuance of the 
petitioner was not at all conducive to the discipline and morale of the college. 


In a supplementary counter-affidavit by the Principal, the Principal stated that 
the College Council is usually consulted before taking any major decision affecting 
the students and in all matters connected with the college, but the views of the council 
are only recommendatory and not mandatory. The Principal explained that the 
matter was placed before the College Council to ascertain their views as is the usual 
Practice in every college, and the council unanimously agreed with his view that 
the petitioner should be expelled and that the final decision to expel the petitioner 
‘was taken only by the Principal. The Principal reiterating that the decision was 
taken by him stated that, if any impression was created in the affidavit or corres- 
pondence that the decision to expel the petitioner was taken solely by the College 
Council, itis not correct. The Principal further stated that 5.D.J. Pandian, the 
brother of the petitioner, met him with letter from the petitioner, dated 29rd 
-August, 1966, and requsted him to return the P.U.C. grade certificate of the peti- 
tioner, which was done. The Principal denied the allegation that Pandian met him 
On 16th August, 1966. He also repudiated the allegation that during the meeting 
he said that, if the petitioner was not taken out of the college, he would write adverse 
Temarks in the transfer certificate. The Principal also denied that the petitioner’s 
expulsion from the college was due to personal animosity and imaginary grudge, 
‘which Mr. Muthukannappar had against the petitioner. He denied that the 
impugned order was passed vindictively out of any bias or any other extraneous 
‘considerations. 


In the reply affidavit the petitioner reiterated that the entire order of dismissal 
was engineered by Mr. Muthukannappar, who had a grudge against him. He 
‘denied that the reports alleged to have been made against him were shown to him 
by the Principal. He further denied that his attitude was arrogant and unbecom- 
ing of a student towards the Principal: He also reiterated his statement that his 
brother saw the Principal on 16th August, 1966, as 13th, 14th and 15th were Govern- 
ment holidays. At the time of the interview of his brother with the Principal, he 
stated that no charges were shown to his brother or an opportunity accorded to the 
brother for explaining the charges. He also denied the allegation that he went 
round organising a strike. The petitioner also filed supporting affidavits from four 
persons, namely, S. D. J. Pandian, P. K. Rajan, Nargunam and Noble Narendra 
Singh. S. D.J. Pandian, the brother of the petitioner, stated in his affidavit that 
at about 10-45 A.M. on the 16th August, 1966, he met the Principal along with his 
friend Mr. Nargunam, Advocate, and that during the interview the Principal told 
him that, if he was not taking the petitioner out of the college, he would write adverse 
remarks in the transfer certificate. The Principal refused to give him or the peti- 
tioner any opportunity to explain their case. 2 


Mr. Nargunam, Advocate, in his affidavit stated that Pandian met the Principal 
At 10-45 A.M. on 16th August, 1966, and that the Principal wanted Pandian to take 
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his brother out of the college and that, if he did not do so, he would write adverse 
remarks in the transfer certificate, and that an opportunity to explain the matter 
against the petitioner was denied by the Principal. 


P.K. Rajan, a student studying along with the petitioner, in his affidavit stated 
that Mr. Muthukannappar, head of department of Tamil, called him and asked him 
whether he was aware of the indisciplined way in which the petitioner was behaving 
in the college. and that, when he replied in the negative, Mr. Muthukannappar 
threatened him and warned him that he would suffer, if he deposed in favour of the 


petitioner. 


Noble Narendra Singh, who is studying in the college and who knows the peti- 
tioner, stated in his affidavit that Mr. Muthukannappar wanted him to give a peti- 
tion against the petitioner and that he declined. He stated he was also aware of 
the fact that Mr. Muthukannappar was gathering complaints against the petitioner. 


On the allegations in the affidavits and the counter-affidavits and reply affidavit: 
certain questions of fact have to be decided. Firstly, it is the contention of the 
petitioner that Mr. Muthukannappar, head of the department of Tamil, was respon- 
sible for his dismissal due to prior animosity. The parties are also not agreed as to. 
what happened when the Principal met the petitioner on gth August, 1966. Accord- 
ing to the petitioner, the Principal charged him with indisciplined conduct, and 
when the petitioner requested for an opportunity to explain the matters and the: 
charges against him, the Principal got angry and suspended him. According to the 
Principal, he showed the complaints and enquired him about the incidents but 
the petitioner behaved in an arrogant manner and, as the Principal thought that 
no useful purpose would be served, he suspended the petitioner and directed the 
petitioner to come with his parents and meet him which the petitioner did not do. 
Further, according to the petitioner, his brother accoinpanied by Mr. Nargunam: 
met the Principal and asked for an opportunity to explain the matter, which was 
denied to the petitioner. According to the Principal, nobody ever saw him on the 
16th, and Pandian came and saw him only on 23rd August, 1966, and asked for the: 
P.U.C. grade certificates. It is necessary to consider which of the two versions is. 
true. The allegation against Mr. Muthukannappar is that he was a Congress. 
M.L.C., and his appointment as head of Tamil department in Arts College was- 
criticised in the assembly in July, 1966. It is stated that Mr. Muthukannappar 
imagined that the petitioner was responsible for giving information regarding him. 
to the members of the opposition party in the assembly. It is also alleged that 
Mr. Muthukannappar threatened the petitioner several times stating that he would 
send the petitioner out of the college and with this end in view he was collecting 
complaints from several students against the petitioner. The affidavits of two 
students are also filed in support of the allegation that Mr. Muthukannappar was. 
collecting complaints against the petitioner. It is the case of the petitioner that, 
as Mr. Muthukannappar was a Congressman and influential, he instigated the Prin- 
cipal to dismiss the petitioner. Theallegation that Mr. Muthukannappar suspected 
the petitioner as being responsible for giving information to the members of the 
the opposition seems to be purely imaginary. The appointment of Mr. Muthu- 
kannappar was published and the members of the opposition party would 
certainly have known about it. The petitioner €@ome to know Mr. Muthukannappar 
only in July, 1966, and there is no basis for the suspicion that the petitioner gave 
information. It is even more unlikely that Mr. Muthukannappar suspected that. 
the petitioner was responsible for giving information. The allegation that Mr. 
Muthukannappar was collecting complaints against the petitioner does not also 
carry conviction, Mr. Muthukannappar is the convenor of the disciplinary com- 
mittee and he received complaints from Sri Govindarajan, Assistant Professor of 
Tamil and Senior N.C.C. Officer in Government Arts College, and from one student 
Nandagopal, whom the petitioner is alleged to have threatened. I am unable to- 
accept the statement of the petitioner shat Mr. Muthukannappar threatened to get 
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the petitioner dismissed or was collecting comlpaints against the petitioner. It may 
be that after reports have been received from Sri Govindarajan and Nandagopal as 
convenor of the disciplinary committee Muthukannappar might have questioned 
some students as to the incidents. I am not persuaded to accept the plea of the 
petitioner that Mr. Muthukannappar threatened to get the petitioner dismissed or 
collected complaints against him. The charge of the petitioner that the Principal 
acted on the instigation of Mr. Muthukannappar cannot be accepted. The Prin- 
cipal took charge of his post only after the college reopened this year, and it is not 
likely that he would have known Mr. Muthukannappar who was freshly appointed 
to his post, intimately. It is far-fetched to state that being afraid of the influence 
-of Mr. Muthukannappar the Principal in order to oblige him dismissed the petitioner. 
I am unable to accept the allegations made against Mr. Muthukannappar or the 
allegation that the Principal at his instigation acted mala fide in dismissing the peti- 
tioner. 


Coming now to the next allegation of the petitioner that when the Principal 
met him on 8th August, 1966, he suggested that the petitioner may take the transfer 
certificate, that otherwise a complaint would be lodged against him and that if he 
took the transfer certificate he will give the seat to some other students, the suggestion 
obviously is that the Principal threatened him and forced him to take the transfer 
‘certificate in order to provide a seat for another student. The Principal has denied 
this allegation. In my view, it would have been most unlikely that the Principal 
threatened the petitioner with dire consequences if he did not take the transfer certi- 
ficate for the purpose of providing a seat to another student. It could not have been 
that the Principal was unable to find a seat otherwise. Itis not probable that the 
Principal would have induced an innocent person to take the transfer certificate in 
-order to provide a seat to another person. It is equally unlikely that he would have 
‘threatened the petitioner with dire consequences if he did not take the transfer certi- 
-ficate. These allegations have to be rejected as unfounded. 


It may be noted in this connection that the Principal has stated in his counter- 

affidavit that he expected the guardian or the parents of the petitioner to turn up so 

-that he could place all the matters before them and advise the petitioner as in the 
«ase of the other student whose apology has been accepted. 


It is contended by the petitioner that on receipt of the suspension order which 
-also directed the petitioner to meet the Principal with his parents or guardian, the 
petitioner’s brother met the Principal on the 16th, but Principal, without assigning 
any reasons, directed him to take the transfer certificate, threatening that other- 
-wise he would write adverse remarks in the transfer certificate. It is further stated 
-that no opportunity was given to the petitioner’s brother to explain the petitioner’s 
«conduct. To substantiate this statement, the affidavit of Mr. Nargunam has been 
filed. The Principal stated that neither Pandian nor anyone else met him on 16th 
August, 1966. He also denied that there was any incident as spoken to by the peti- 
-tioner on 16th August, 1966. According to the Principal, the brother of the petitioner 
-saw him on the 23rd and asked him for the return of the P.U.C. grade certificate 
-which was given to the petitioner. It has to be noted that in the affidavit of 
the petitioner, he has not stated that the petitioner’s brother accompanied by 
Mr. Nargunam met the Principal onéhe 16th. If Mr. Nargunam accompanied the 
‘brother of the petitioner as contended now, I do not see any reason why it was not 
stated in that affidavit that Mr. Nargunam accompanied the petitioner’s brother. 
"The non-mention of Mr. Nargunam’s name probabilises the statement of the Princi- 
pal that nobody met him on the 16th. The statement of the petitioner’s brother 
‘is interested. I do not see any reason for rejecting the statement of the Principal. 
‘I am satisfied that there was no meeting between the brother of the petitioner accom- 
‘panied by anybody else and the Principal on the 1r6tHf. On the 16th, the Principal 
‘sent a communication to the guardian of the petitioner, the relevant portion of 
which reads thus : 
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“ The College Council met on 16th and decided to issue the transfer and 
conduct certificates to your son. Accordingly, his transfer certificate and 
conduct certificate are sent herewith.” 


The order is challenged on the ground that it was passed by the College Council 
without giving an opportunity to the petitioner to explain the allegations against: 
him and that as a quasi-judicial tribunal, the council was bound to observe the prin- 
ciples of natural justice and give a reasonable opportunity to the petitioner to state 
his case. The contention of the Principal in his supplementary counter, is that the- 
decision to expel and to issue the transfer certificate and conduct certificate was: 
taken by him and the function of the College Council was only advisory. 


Before dealing with this aspect, the question to be considered is, whether it be the 
Principal or the College Council, is it a quasi-judicial tribunal and is the petitioner 
entitled to claim the principles ofnatural justice ? In C. D. Sekkilar v. Krishnamurthy £ 
Subba Rao, J., (as he then was) observed that it would be seen from the Madras 
Educational Rules: and the clauses of the scheme of management of the college 
(Pachiappa’s College) that the college is a public institution and the Principal and 
the College Council in discharging their duties are governed by the Madras Educa- 
tional Rules and the Disciplinary Regulations issued by the University and the 
clauses of the: scheme framed by the High Court and therefore, the Principal is. 
holding a quasi-public office and is bound to discharge his duty in accordance with. 
the rules governing the institution and regulating his conduct. There can be no. 
doubt that the Government Arts College in the instant case, which is run by the. 
Government with public funds and governed by the ‘Madras Educational Rules. 
and the Disciplinary Regulations issued by the University, is a public institution. 
and the Principal is holding a quasi-public office bound to discharge his duties in. 
accordance with the rules. 


In University of Madras v. Nagalingam?, a Bench of this Court held that an acade-. 
mic authority in imposing a punishment, is not merely discharging an administra- 
tive act but was functioning as a quasi-judicial tribunal, In Board of High School v.. 
Ghanshyam®, the Supreme Court held that the examination committee, when it 
exercises its powers in cancelling the results of the students and declaring that they- 
have been debarred from appearing in the examination, was acting quasi-judicially- 
and the principles of natural justice would require that the student must be heard. 
These two decisions are sufficient authority for holding that the student is entitled. 
to the principles of natural justice. Subsequent decisions if at all have widened the 


area where the principles of natural justice are applicable. 


The Supreme Court in coming to its decision Board of High School v. Ghanshyam8,, 
reiterated at page 1113 the principles laid down by it in the Province of Bombay v.. 
K. S. Advani and others*, where it was held : i 

TEE E if a statutory authority has power to do any act which will pre-. 

judicially affect the subject, then, although there are not two parties apart from. 
the authority and the contest is between the authority proposing to do the act and. 
subject opposing it, the final determination of the authority will yet be a quasi-- 
judicial act provided the authority is required by the statute to act judicially. 

The principles that were laid down in Province of Bombay v. K. S. Advani and” 
others4, were based on the rule laid down in Rex v. Electricity Commissioners, London: 
Electricity Joint Committee Co. (1920) Ex parte’, which ruled : 

. * Wherever any body of persons having legal authority to determine questions: 
affecting the rights of subjects, and having the duty to act judicially, act in excess. 
of their legal authority, they are subject to the controlling jurisdiction of the King’s . 
Bench Division exercised in these writs.’’ 
et 
1. (1951)2M.L.J. 568 ;A.I.R. 1952 Mad. 1110. ` 
151. ' 5 4. (1950) 2 M.L.J. 703 : (1950) S.C.J. 451 = 
2. oa 2 M.L.J. 251 : I.L.R. (1964) 1 41230) S.C.R. 621, 725. 


d. 582. L.R. (1924) 1 K.B. 171, 205. 
3. (1963) 2S.C.J. 509: ALR. 1962 , . 
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Lord Hewart, C.J., in Rex v. Legislative Committee of The Church Assembly, Haynes 
Smith, Ex parte, construed the decision Rex v. Electricity Commissioners, London Electricity 
Joint Committee Co. (1920) Ex parte®, as meaning that before the decision of any 
authority could be subjected to writ jurisdiction, 1t must appear that the said body 
should have legal authority to determine questions affecting the rights of subjects 
and should further be required to act judicially. The view that there must be a duty 
and that that authority should further be required to act judicially was not accepted 
by the House of Lords in a recent decision in Ridge v. Baldwin®. According to Lord 
Reid, this was a gloss which was put by-Lord Hewart, G.J., and not laid down in 
Rex v. Electricity Commissioners, London Electricity Joint Committee Co. (1920), Ex parte?, 
and he observed that principles of natural justice would flow from the nature of the 
lis. This interpretation of Rex v. Electricity Commissioners, London Electricity Joint 
Committee Co. (1920), Ex parte?, which is different from the interpretation put by 
Lord Hewart in Rex v. Legislative Committee of the Church Assembly Haynes-Smith, 
Ex partet, was accepted by the Supreme Court in A. C. Companies v. P. N. Sharma4, 
where Gajendragadkar, G.J., observed : 


cé 


EREET the area where the principles of natural justice have to be followed 
and judicial approach has to be adopted, has become wider and consequently the 
horizon of the writ jurisdiction has been extended in a corresponding measure.” 


As a result of the decision of the House of Lords in Ridge v.Baldwin®, and the deci- 
sion of the Supreme Court in A.C. Companies v. P. N. Sharmat, the requirement that 
the authority should act judicially can be inferred from the nature of the decision 
which the Tribunal has to come to. In the case of a Principal or a College Council 
which conducts an enquiry for the purpose of dismissing a student, apart from the 
authority of Universityof Madras v.Nagalingam®,and Board of High School v.Ghanshyam®, 
there can be no doubt that the duties of a Principal in dismissing a student fall 
within the rule laid down in Ridge v. Baldwin®, and A. C. Companies P.N. Sharmat, 
and he is bound to observe principles of natural justice. 


_ It is difficult to define natural justice. Lord Parker, in Reg. v. Registrar of 
Building Societies Ex parte a Building Society’, stated: . 

“I always find the expression ‘‘ natural justice”? very difficult. ‘There is 
no one code of natural justice which is automatically imported into any procedure 
of a judicial nature. What is imported by.way of natural justice depends entirely 
on the tribunal or official in question, the nature of the functions, and, perhaps. 
most important of all, the exact words of the statute,.......... Each case most 
depend upon the nature of the function and the exact words of the statute.” 


The foremost principles of natural justice are (i) that a man cannot be judge 
in his own cause, and (ii) audi alteram partem, which means, that both sides of a 
case must be heard before it can be decided. We are concerned with the principle 
of audi alteram partem. Lord Reid in Ridge v. Baldwin1, explaining the principle 
audi alteram partem stated thus at page 64: 


“ The Principle audi alteram partem goes back many centuries in our law and 
appears in a multitude of judgments of judges of the highest authority. In modern 
times, opinions have sometimes been expressed to the effect that natural justice is 
so vague as to be practically meaningless. But- I would regard these as tainted by 
the perennial fallacy that because something cannot be cut and dried or nicely 
weighed or measured, therefore it does not exist.” 


After an elaborate discussion of the case-law, the learned Judge held that the power 
of dismissal in the Act of 1882, could not then have been exercised and cannot now 
be exercised until the watch committee have informed the constable of the grounds 





1. L.R. Hee K.B. 411. Mad. 582. ` 
2. L.R. (1924) 1 K.B. 171, 205. 6. (1963) 2 S.C.J. 509 : AIR. 1962 S.C. 
3. L.R. (1964) A.C. 40. 1110 


A.I.R. 1965 S.C. 1595, 1601. j 


4. (1966) 1 S:C.J. 786: (1965) 2 S.C.R. 366: 7. (1960) 2 AILE.R. 549 : (1960) 1 W.L.R.. 
5. (1964) 2 M.L.J.. 251.: IL.R. (19641 €e- ` 
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on which they propose to proceed and have given him a proper opportunity to 
present his case in defence. 

It has been held that no person could be damnified without being informed of 
the charge against him or being given an opportunity ofrebutting it. The procedure 
that has to be adopted in guaranteeing this right of informing the person of the 
charge against him and giving him an opportunity or rebutting it will depend upon 
the nature of the Tribunal. In Local Government Board v. Arlidge1, Lord Shaw 
observed at page 138: 

“If a statute prescribes the means it must employ them. If it is left without 
express guidance it must still act honestly and by honest means. In regard to. 
these, certain ways and methods of judicial procedure may very likely be imitated; 
and lawyer-like methods may find special favour from lawyers. But that the 
judiciary should presume to impose its own methods on administrative or executive 
officer is a usurpation. And the assumption that the methods of natural justice 
are ex necessitate those of Courts of justice 1s wholly unfounded.” 

The right to examination and cross-examination which are taken for granted 
in most legal conflicts 1s not always a necessary requirement of natural justice before 
all Tribunals. The right to be heard may be satisfactorily complied with, in the 
case of certain Tribunals, by receiving explanatory statements. It has also been 
held that a personal -hearing is not a requisite in complying with the rule of the 
right to be heard. When the Principal of a college or the College Council acts as 
a quasi-judicial Tribunal, one may normally expect the Principal to contact the 
student and apprise him of the allegations against him and ask him as to what he 
has got to say on the charges. A reasonable opportunity should be given to the 
student to prove his innocence. Here again, what is reasonable opportunity would 
depend upon the facts of each case. 

There is some divergence of opinion as to whether a. quasi-judicial authority. 
should give reasons for his order. As far as the Principal of a college is concerned, 
an order of dismissal is not necessarily bad on the ground that no reasons are given. 
Jagadisan, J., disagreeing with the view of Veeraswami, J., in Nagalingam v, 
University of Madras?, that the Syndicate must give reasons for its action, held in- 
Writ Petition No. 922 of 1961: 

“ The fact that the disciplinary proceedings are of a quasi-judicial nature is 

not sufficient to compel the Syndicate to write a judgment giving reasons. In 

a case where the order of a quasi-judicial Tribunal is subjected to an appeal or 

revision by a superior authority, the absence of reasons may vitiate the order as 

the Court or Tribunal sitting in appeal or revision should not be in the dark as 
to the basis of the decision arrived at and impugned before them. But this 
principle cannot be invoked to invest this Court with the power to issue writs 
quashing orders which do not unfold their own story. In other words, an un- 
speaking order is not ex facie bad because of its muteness. An order bereft of 
reasons, because the Tribunal was not obliged to give reasons, is colourless...... 

In my opinion, the impugned order should not be held to be bad on the ground 

that ex facie it is not supported by reasons.” 

A Bench of this Gourt in University of Madras v. Nagalingam®, while reversing 
the decision of Veeraswami, J., in Nagalingam v. University of Madras®, quoted with 
approval the observations of Jagadisan, J., in Writ Petition No. 922 of 1961 that it 
is not obligatory upon the Syndicate to write a judgment giving reasons and that 
an unspeaking order is not ex facie bad because of its muteness. 

A few decisions of the Supreme Court were relied on by the learned Counsel 
for the petitioner in support of the contention that the order of dismissal should 
give reasons. In Harinagar Sugar Mills v. Shyam Sunder4, the Supreme Court held 
that the Central Government, when exercising its powers under section 111 of the 

ə Companies Act, is a Tribunal and is bound to follow a judicial approach and give 
rr lg 





1. L.R. (1915) A.C. 120 582. 
2. (964) 1 M.L.J. 24: I.L.R. (1963) Mad. 177. 4. (1963) 1 S.C.J. 471 : (1962) 2 S.C.R, 


3. (1964) 2 M.L.J. 251 : I.L.R. (1964) 1 Mad. 339: A.LR. 1961. S.C. 1669. . 
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sufficient grounds in support ofits order. In a recent decision of the Supreme Court 
M. P. Industries Ltd. v. Union of India1, Bachawat, J., speaking for the majority reject- 
ed the contention that every appealable order under Article 136 of the Constitution 
must be a speaking order and the omission to give reasons for the decision is by 
itself sufficient ground for quashing it. The majority expressed its view that an 
order of an administrative tribunal rejecting a revision application cannot be 
pronounced to be invalid on the sole ground that it does not give any reasons for 
the rejection. The Court distinguished the decision in Harinagar Sugar Mills v. 
Shyam Sunder®, on the ground that there was vital difference between an order of 
reversal of the appellate authority in Harinagar Sugar Mills v. Shyam Sunder®, where no 
reason whatsoever was given, and the case before their Lordships, which was one 
ofaffirmance. Subba Rao, J., (as he then was) in his dissenting judgment expressed 
the view that it was essential that some restriction should be imposed on the Tribunal 
in the matter of passing orders affecting rights of parties and the least that they 
‘could do was to give reasons for their orders. 


In Govindarao v. State of M.P.3, the Supreme Court held that the Government, 
while passing an order under section 5 (3) of the Central Provinces and Berar Revo- 
cation of Land Revenue Exemption Act not granting money or compensation to 
persons, must give reasons for the order, as the Government has a duty to act ina 
judicial manner and the claimants are entitled to know the reason as to why their 
‘Claim for the amount of money or compensation is being rejected by the Government. 


As seen from a discussion of the case-law, there is some difference of opinion 
as to whether a quasi-judicial Tribunal should give reasons for its order or not. 
While the Supreme Court held in Harinagar Sugar Mills v. Shyam Sunder®, that the 
Central Government, while acting as the appellate authority under section 111 of 
the Companies Act should give reasons for its order, in M-P. Industries Ltd. v. Union 
of India}, it distinguished the decision holding that an order of a Tribunal rejecting 
a revision application cannot be pronounced to be invalid on the sole ground that 
it does not give reasons for the rejection. Subba Rao, J., (as he then was) dissented 
from this view and expressed his opinion that the Tribunal should give reasons for 
its order. In Govindarao v. State of M.P.3, the Supreme Court held that the Govern- 
ment, while acting under section 5 (3) of the Central Provinces and Berar Revocation 
of Land Revenue Exemption Act, should give reasons for its order. 


The cases dealt with by the Supreme Court relate to the discharge of a statutory 
duty by a Tribunal where the Tribunal is under a duty to follow the provisions of 
a statute. As already observed, the procedure that may be followed by all Tribunals 
need not be uniform and each Tribunal is at liberty to prescribe its own procedure 
provided the principles of natural justice are observed in that the aggrieved person 
is informed of the charge and an opportunity is given to him for rebutting it. The 
principles of natural justice have not been extended to include a right to require 
a quasi-judicial Tribunal to give reasons for its order though in some cases where 
the order of the Tribunal is subject to appeal, reasons are required to be given. It 
cannot be said that the decisions of the Supreme Court which hold that reasons 
should be given would cover Tribunals in the nature of principals of educational 
institutions. Regarding the question whether the Principal of a college should 
give reasons for his order, there is the authority of this Court in University of Madras v. 
Nagalingam*, which approved the viefv of Jagadisan, J., in Writ Petition No. 922 
of 1961 that it is not obligatory upon the Syndicate to write a judgment giving 
reasons and that an unspeaking order is not ex facie bad because of its muteness. 


—_— 


In applying the principles laid down by the decisions cited above, it has to be 
considered whether the principle of natural justice has been observed in this case. 
It has been found that the petitioner was called by the Principal and the complaints 
ea pe pg, 


1. (1966) 1 S.C.J. 204: A.LR. 1966 S.C. 671. `3. (1966) 1 S C.J. 480: (1965) 1 S.C.R. 678: 
2. (1963) 1S.C.J. 471: (1962) 2 S.C.R. 339: A: LR. 1965 S.C. 1222. 
A.LR, 1961 S.C. 1669, . 4.1964) 2 M.L.J.251: LL.R. (1964) 1 Mad. 
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against him were read out to him and he was asked to explain. The petitioner 
denied the charges and did not behave properly. He was suspended and asked to 
meet the Principal with his parents or guardian. It has also been found that neither 
the petitioner nor his guardian met the principal till the 21st when the petitioner’s 
brother asked for the grade certificate ofthe petitioner. It is no doubt true that no 
formal charge was framed against the petitioner but a reading of the complaints 
would be sufficient compliance and the failure to frame formal charges would not 
vitiate the order. “It may be noted that, according to the Principal, he wanted to 
place the matters before the parents and advise the petitioner, as in the case of the 
other student, not to indulge in such undesirable activities. ‘The Principal did 
not expect that the petitioner’s parents would ignore and refrain from meeting him. 
The petitioner and his guardian were in fact given an opportunity to explain the 
petitioner’s conduct but they did not avail of it. Therefore, the petitioner cannot 
be heard to say that no reasonable opportunity was given to him. 


Taking all the circumstances into consideration it cannot be said that there was 
any violation of the principles of natural justice. On the materials on record I am 
satisfied that the Principal did read the complaints to the petitioner and asked him 
for his explanation and directed the guardian to meet him but the petitioner did 
not avail himself of that opportunity. This would normally conclude the case 
against the petitioner as the High Court will not interfere when the principles of 

natural justice had been followed unless the authority acted arbitrarily or abused 
its discretion. 

But there is some uncertainty as to whether the Principal himself took 
the decision to expel the petitioner or whether the College Council was responsible 
for taking the decision. This question assumes importance as the petitioner has 
got a right to be heard by the authority that expelled him. The Principal, in his 
counter-affidavit, stated in paragraph 2 as follows : 

‘¢ Further it may be seen from the facts set out hereunder that the decision to 

expel the petitioner was by the College Council of which I am a member and not 


solely by me in my individual capacity.” 
In paragraph 5 of the counter-affidavit, the Principal stated:’ 


‘¢ Therefore I had no other alternative except to place the entire matter 
before the College Council on 16th August, 1966, and take such action as 
the Council may deem fit. The College Council consisting of gazetted officers 
and heads of departments which met on’ 16th August, 1966, unanimously 
decided to issue transfer and conduct certificates to the petitioner as they felt 
that continuance of the petitioner is not at all conducive to the discipline and 
morale of the college. A letter to this effect, dated 16th August, 1966, was 
despatched on 18th August, 1966.” 

The letter referred to in the counter- affidavit reads: 

“¢ The College Council met on 16th and decided to issue the transfer and conduct 
certificates to your son. Accordingly, his transfer certificate and conduct certificate 
are sent herewith.” 

The allegation in paragraph 2 of the counter-affiidavit is very specific that the 
decision to expel the petitioner was by the College Council and not by the Principal 
in his individual capacity. The statement én paragraph 5 is equally explicit that 
the matter was placed before the College Council and for such action as they may 
deem fit and they unanimously decided to issue the transfer and conduct certificates 
to the petitioner as they felt the continuance of the petitioner was not conducive 
to the-discipline and morale of the college. The communication sent is also clear 
-that it was the College Council that decided to issue the transfer and conduct certifi- 
cates. There cannot be a more definite statement by the principal that it was the 
College Council that decided to issue the transfer and conduct certificates. While 
so, in the supplementary counter-affidavit, the Principal has explained that the 
College Council is consulted before taking any major decision affecting the students 
and that the recommendation of the Council is only recommendatory and not 
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mandatory. He further explained that the Council unanimously agreed with his 
view but the final decision to expel the petitioner was only by him. In view of the 
contradictory statements and in the absence of any other material, it is difficult to 
come to a conclusion whether it was the Principal or the College Council that took 
the decision to expel the petitioner. It is admitted that the Principal is empowered 
under rule 97 of the Madras Educational Rules to inflict the punishment of expulsion. 
But as a reasonable doubtis created as to whether it was the Principal or the College 
Council that took the decision, it has become incumbent on this Court to set aside 
the order of dismissal. It is needless to say that if the order of dismissal was by the 
College Council, it cannot be sustained, as the petitioner had no opportunity to- 
explain his case ‘before the College Council, The order of dismissal will, therefore, 

be set aside but the Principal or the College Council, whoever may be the punishing 
authority under the constitution of the college, will, if they so desire, conduct a 
fresh enquiry against the petitioner and take its own decision. They are at liberty 
to accept the explanation of-the petitioner if it is convincing or to pardon him if 
they are satisfied with the apology, or to proceed with the enquiry and to punish 
or exonerate the petitioner. I have no doubt that the Principal is not prejudiced. 
against the petitioner and would act unbiased as from the counter-affidavit 1t is 
clear that he was quite prepared to explain the matter to the parents of the petitioner 
and advise the petitioner against indulging in undesirable activities and has in fact 
pardoned the other student. 


In conclusion, it may also be pointed out that the issuing of the transfer certi- 
ficate is not in accordance with the University Regulations, chapter 30, rule 4 of 
which provides that if any student is expelled from an affiliated college, intimation 
of the fact of expulsion with the statement of reasons‘ therefor shall be given forth- 
with by the Principal (a) to the parent or guardian of the student, and (b) to the 
Syndicate. The intimation to the Syndicate shall be accompanied by the transfer 
certificate of the student and the Syndicate, on the application of the student or 
his parent may, after making such enquiry as it deems fit and proper, deliver the 
certificate to the student with any necessary endorsement or withhold it temporarily 
or permanently. So neither the Principal nor the College Council was in order in 
sending the transfer certificate and conduct certificate to the mother of the petitioner. 
The Principal himself admitted that the transfer certificate was despatched to 
the petitioner’s mother by mistake instead of being forwarded to the University. 
While the Principal has power to expel a student, he is required to send intimation 
of the fact of expulsion and the statement of reasons, accompanied by the transfer 
certificate of the student, to the Syndicate. It is the duty of the Syndicate on the 
application of the student, or his parent, to deliver it to him after making an enquiry 
with the necessary endorsement. The despatch of the transfer certificate to the 
petitioner’s mother is, therefore, not in accordance with the University Regulations 
and will, therefore, be withdrawn. 

In the result, the Writ Petition No. 2203 , of 1966 is allowed and the order of 
expulsion of the petitioner from the college is set aside and the transfer certificate 
issued to the. petitioner is withdrawn. The Principal or the College Council is at 
liberty to conduct a fresh enquiry if they so desire. There will be no order as to 
costs. 


In view of the judgment in Writ Pefition No. 2203 of 1966, no orders are necer- 
sary in Writ Petition No. 2204 of 1966. 


S.V.J. o l l Writ Petition allowed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice R. SADASIVAM. 
‘Sudalaimuthu Nadar and another .. Petitioners * 


Prevention of Food Adulteration Rules (1955), rule 5, Appendix B, Clause A. 17.11— 
Gingelly oil—Butyro-refractometer test—Reading not conforming io specification under 
Clause A. 17.11—Oil is adulterated—Rule requiring conformity in terms of Butyro- 
refractometer reading—Not ultra vires the rule making powers. 


If gingelly oil does not satisfy the requirement of Butyro-refractometer test, 
by showing the reading between 58 and 61 as required by Clause A. 17.11 in 
Appendix B to rule 5 of the Prevention of Food Adulteration Rules, it would 
‘be adulterated. 


It is no doubt desirable that the sample should be tested for every one of the 
standards mentioned in the rules. But non-conformity with the requirements 
in respect of any of the standards mentioned in Clause A. 17.11 in Appendix B 
to rule 5 is itself sufficient to show that the gingelly oil is adulterated. 


The argument that, the rule framed under the Prevention of Food Adulte- 
ration Act providing that gingelly oil not conforming to the specification as 
regards the Butyro-refractometer reading is adulterated, is ulira vires of the rule 
making power of the Central Government under section 23 (1) (b) of the Act, 
is untenable. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Session of Madurai, 
dated 7th August, 1965, and passed in C.A. No. 73 of 1965 (C.C. No. 375 of 1964 
on the file of the Court of the District Magistrate, Madurai). 


G. Gopalaswami, E. S. Raja and K. Selvaraj, for Petitioners. 
R. Veeramani, for the Public Prosecutor, for the State, 


The Court made the following 


Orper.—Petitioners Sudalaimuthu Nadar and Murugiah Nadar are the owners 
of a grocery shop in Dindigul Road, Madurai, and the salesman in the shop respec- 
tively, and they have been convicted under section 16 (1) (a) (i) of the Prevention 
of Food Adulteration Act (hereinafter called the Act) for having sold adulterated 
gingelly oil and sentenced to pay a fine of Rs. 75 each. The conviction is based on 
the report Exhibit P-7 that the sample of the -gingelly oil taken from the shop of 
the petitioners gave a reading of 62.5 when examined at 40°C. with the help of 
Butyro-refractometer, whereas according to the standard fixed in Clause A. 17.11 
in Appendix B to rule 5 of the Prevention of Food Adulteration Rules, it should 
only be between 58 and 61. C.W. 1 Narayanaswamy, Public Analyst, Madurai 
Municipality, was examined to speak to the report and gave expert opinion, though 
he did not actually do the test in this case. Both the Courts below found that 
gingelly oil sold by the petitioners was adulterated and prima facie this will be a 
question of fact. 


Sri G. Gopalaswami, Advocate for theepetitioners, urged that the rule framed 
under the Act providing that the gingelly oil not conforming to the specification 
as regards the Butyro-refractometer reading is adulterated is ultra vires of the rule 
making power of the Central Government. Section 2 (i) (1) of the Act provides 
that an article of food shall be deemed to be adulterated if the quality or purity of 
the article falls below the prescribed standard or its constituents are present in 
quantities which are in excess of the prescribed limits of variability. Under section 
23 (1) (b) of the Act, the Central Government may make rules defining the standards 
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of quality for, and fixing limits of variability permissible in respect of any article 
of ‘food. i 


The contention of the learned Advocate for the petitioners is that the Central 
Government cannot, in framing rules defining the standards of quality make a 
condition that an article of food should satisfy a reading of Butyro-refractometer 
or other instrument. He relied on certain passages in Volume II of ‘ Oils; Fats 
and Waxes’ by Lewkowitsch as throwing doubt about the efficacy of such Butyro- 
refractometer tests, Before referring to the passages, I deem it necessary to make 
one or two observations, namely, that Volume I cf the above book is of the year 
1913 and Volume II of the year 1914. This observation is intended only to point 
out that the two volumes of the book are more than half a century old. Further, 
‘the several passages.relied on by the learned Advocate for the petitioners deal with 
butter fat and not with edible or vegetable oils. At page 817 of Volume II of the 
‘book the author has stated that owing to the rapidity with which the observation 
can be carried out, its importance has been sometimes overestimated, and it should 
‘therefore be distinctly remembered that ‘the refracto metric examination can only 
‘be used as a sorting test, and that its indications must be supported by further 
tests. In the next page, the author has pointed out that “samples which give 
values lying outside the limits stated in the table must be looked upon as suspicious, 
or at least as ‘ abnormal’, and further examination is required to establish whether 
a sample is pure or not.’? Thus, according to the author, even if, a sample furnishes 
numbers lying within the values, the conclusion must not yet be drawn that the 
sample is genuine. There could be no objection to this observation as several] 
edible oils, having varying permissible range of refractive index could well have 
the same refraction index within the said range. Hence, to find out whether a 
particular edible oil, namely, gingelly oil is pure, one cannot rely merely on the 
refractive index test, but I shall presently show that if the oil does not satisfy the 
requirement of Butyro-refractometer test, by showing the reading between 58 to 61, 
it would be clear that oil is not pure gingelly ail. The learned Advocate for the 
petitioners pointed out a passage at page 819 of Volume II of the above book to 
show that ‘refraction increases in a much greater ratio with the increase of 
unsaturated fatty acids; in other words, the higher the iodine value the higher will 
be the refraction.” Thus, the refraction may be higher than the permissible 
limit on account of the iodine value or admixture of other oils or impurities, At 
page 820 of Volume II it is pointed out that “refractometer figures lying outside 
the numbers given in the tables do not unmistakably point to adulteration, but they 
certainly point to an ‘abnormal? butter,” and that “ further investigation must 
show whether the sample under examination is advlterated butter or not.’ But 
it is clear from page 327 of Volume I of the book that “ the objection of the earlier 
‘observers, viz, that the refractive. index is greatly influenced by the methods of 
refining, the age of oil, the amount of free fatty acids, and the amount of oxidation 
a specimen has undergone, are unfounded to a great extent, more recent researches 
having proved that very valuable indications (especially in the case of butter fat) 
can be gained from the determination of the refractive index.’ The learned 
Advocate for the petitioners commented on the fact that the report, Exhibit P-7, 
does not show whether tests have been done to find whether the sample of gingelly 
oil satisfied the other standards mentioned in A-17.11 in Appendix B to rule 5 of 
the Rules, such as iodine value etc. «Though C.W. 1 has been examined in this 
case, no question has been put to him about this aspect of the case. It is clear from. 
the decision of Narasimhan, C.J., in Jogendra Khuntia v. Siate of Orissa, that, 


“ Non-conformity with the requirements in respect of any of the tests laid 
down in A.17.06 (the case related to mustard oil) is itself sufficient to show that: 
the oil is not of the standard purity required by the statute.” 


Page 217, Volume II, of “Oils, Fats and Waxes’ by Léwkowitsch gives in a tabular- 
form the physical and chemical characteristics of sesame oil. The last column 
a ree 
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of the table refers to refractive index. It refers to the observations by several 
eminent scientists. It appears from that column that so far as Indian gingelly oil 
is concerned, the refractive index of pure gingelly oil should be between 59.6 to 60 
at 40°C. according to the Butyro-refractometer. If the refractive index of any 
sample of gingelly oil does not satisfy this requirement, it is clear that it 1s not pure 
gingelly oil. The quality referred to in section 2 (i) (1) of the Act means the 
characteristics of an articled food: One of the characteristics of edible oils, includ- 
‘ing gingelly oil, is the fairly constant refractive index according to the well-known 
tests. The Central Government has been given powers under section 23 (1) (b) 
of the Act to make rules for fixing limits of variability permissible in respect of any 
article of food after consulting the committee as contemplated in the section. ` The 
rule provides for the standard namely, refractive index of gingelly oil at 40°C. 
should be between 58 and 61. The evidence of C.W. 1 is that Butyro-refractometer 
reading is an expression of refractive index showing the physical constant of the oil. 
It indicates the perceptivity of the oil to light; in other words to reflect light rays. 
C.W. 1 has stated that the reading of 62.1 shown by the sample of gingelly oil in 
‘this case under the Butyro-refractive test is a positive indication of adulteration. 
Having regard to the above facts, it could not be said that the Central Government 
acted beyond its rule making powers in stating that edible oils should satisfy 
particular standards as to refractive index under Butyro-refractometer. 


The learned Advocate for the petitioners urged that the Butyro-refractometer 
employed in this case is defective and he relied on the fact that in another case a 
sample of oil tested by the Analyst of the Madurai Municipality showed the sample 
did not satisfy the requirements of the rule as to Butyro-refractometer reading, 
‘whereas the sample sent to the Gentral Food Laboratory, Calcutta, showed that 
the oil in question satisfied the requirement thereby indicating that it was not 
adulterated. The learned Sessions Judge who heard the appeal has rightly pointed 
out that merely because in another case there is difference between the Butyro~- 
refractometer reading taken by the Public Analyst at Madurai and by the Analyst 
‘at the Calcutta Food Laboratory it cannot be said that there is doubt in regard to 
the correctness of the Butyro-refractometer reading taken in the case. It was open 
to the petitioner to have sent the sample given to him to the Central Food Labora- 
tory as contemplated in the Act. 


_ The learned Advocate for the petitioners contended that samples seized in 
food adulteration cases should be tested for every one of the standards mentioned 
in the rules. Thus, according to him, in the case of gingelly oil, it is not sufficient 
to merely take the Butyro-refractometer reading in respect ofthe sample of gingelly 
oil, but it should also be found out whether the sample satisfies the standard as to 
saponification value, iodine value, unsaponifiable matter, free fatty-acid and the 
Bellier test as to turbidity temperature. Exhibit P-7 does not give any indication 
that the sample was tested in respect of the matters other than the refractive index. 
It is no doubt desirable that the sample should be tested for every one of the stand- 
ards mentioned in the rules. But as already stated, even C.W. 1 was not examined 
to show whether the sample was tested in respect of the several matters and as to 
the result of the same. Further as already pointed out non-conformity with the 
requirements in respect of any of the standards mentioned in A-17.1] in Appendix B 
to rule 5 of the rules is itself sufficient to sħow that the oj] is adulterated. I am 
unable to accept the vague contention put forward by the learned Advocate for 
the petitioners towards the end of the arguments that the sample of gingelly oil 
might have got adulterated on account of the vessel of the petitioners used in méasur- 
ing and giving the oil. - ay | ma i 


I see no ground to interfere with the conviction of the petitioners or the sentence 
® - be . hed = . . “47 . o -pP t a . . r AEE | er 
.of firie imposed on them. ` The-Criminal’ Revision case is dismissed. ee 
. , 2 `, S kai ; : f : 7 a : i pe 
Neg 2 oe a a ' T Revision ĉase dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice K. S. RAMAMURTI. 


Jainalabdeen Rowther and others .. Appellanis* 
v. 
Pappathi Ammal alias Mohamed Meeran Bibi and others .. Respondents, 


Mahomedan Law—Rule against creation of life estate and vested remainder—Family arrange- 
ment supported by mutual consideration in the nature of contract—Not inconsistent with 
Mahomedan Law—Any settlement in disregard of such family arrangement invalid. 


A partition took place between the heirs (five sons) of a Muslim (deceased). 
Under the partition, one-fourth of the A Schedule properties was allotted to the 
eldest brother subject to the condition that he shall enjoy the same without 

“powers of alienation. After his lifetime, his wife was to enjoy the same without 
powers of alienation and after the lifetime of both of them the property was to 
be taken by the other brothers in equal shares. The deed of partition also con- 
tained a provision that in case the eldest brother should beget any issue, those 

` issues shall enjoy the property with absolute powers. ‘The eldest brother executed 
` a settlement in favour of the children of his brothers. Could they enforce their 
rights under the settlement deed, against the wife of the eldest brother ? 


Held: The partition deed must be regarded as a family arrangement supported 
by mutual consideration. It is a perfectly valid and enforceable arrangement 
_ binding upon all the parties, thereto, because it is in the nature of contract 
supported by mutual consideration. The rule of Mahomadan Law against the 
creation of a life estate and vested remainder has no application to the facts 
of this case. The settlement executed by the eldest son in favour of the children 
of one of his brothers is invalid and cannot defeat the rights of his wife derived 
under the family arrangement. 


Appeal against the decree of the District Court, Tiruchirappalli in A.S. No. 
494 of 1961. 


K. S. Desikan and K. Raman, for Appellants. 
P. S. Srisailam, for Respondents. 
The Court made the following 


Orver.—The plaintiffs, who have failed in the Courts below, are the appellants 
in this second appeal. The genealogical tree set out in the judgment of the lower 
appellate Court shows the relationship between the parties. ‘The plaintiffs filed the 
Suit for partition and the controversy in the second appeal relates to the A Schedule 
properties. Under a'sale deed, Exhibit A-2 of the year 1911, the A Schedule 
properties were purchased by one Kose Vellayappa Rowther and one P. T. 5. 
Mohamed Meera Rowther, (the latter being the predecessor-in-interest of the parties 
to this litigation. A partition appears to have taken place between this Vellayappa 
Rowther and Mahomed Meera Rowther in respect of the properties under Exhibit 
A-2, and Mohamed Meera Rowther became entitled to one half. Under Exhibit 
A-3 of the year 1946, a partition was effected between the heirs of Mohamed 
Meera. Rowther who died, in 1938, and-the heirs being his five sons, Appa Rowther, 
the eldest, who has been impleaded as, the 16th defendant in the suit, had no issues. 
His wife Ismail Bibi is the 17th defendant. ‘The other three sons are defendants, 
18, 19 and 20. One Abdul Kadar, the fifth son, died, and his legal representatives 
have been impleaded as defendants 11 to 15. The plaintiffs are the children of the 
19th defendant. Under this partition, Exhibit A-3 one-fourth share of the A Schedule 
properties was allotted to the 16th defendant, the eldest brother subject to the condi- 
tion that he shall enjoy the same without powers of alienation, that after his life- 
time his wife, the 17th defendant, shall enjoy the samé*as above, i.e., without powers 
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of alienation, and that after the lifetime of both of them the 16th and the 17th defen- 
- dants, the A Schedule properties shall be taken by the other brothers in equa] shares. 
The deed of partition also contains a provision that in case the 16th defendant should 
beget any issue, those issues shall enjoy the properties with absolute powers. Under | 
Exhibit A-1 of the year 1955, the 16th defendant executed a settlement in favour 
of the children of the 1gth defendant. The plaintiffs have filed the suit to enforce 
their rights under the settlement deed, Exhibit A-1. 


From the above narration of facts it will be seen (the 16th defendant having, 
died during the pendency of the suit) that the only person who is really interested 
in the contest is the 17th defendant, the wife of the 16th defendant. On behalf of 
the plaintiffs it was contended in the Courts below that the provision in the family 
partition deed, Exhibit A-3, regarding the share in the A Schedule properties alloted 
to the 16th defendant by way of life interest in his favour and thereafter again a 
life interest in favour of his wife the 17th defendant, the vested remainder to be taken 
by the other brothers, was invalid as being opposed to Mohammadan law, and 
that the 16th defendant would be entitled to alienate the properties in any manner 
he liked regardless of the restrictions which had been imposed under the partition 
deed Exhibit A-3.. This objection was overruled by the Courts below on the ground 
that the rule of Mohamedan Law which does not permit the creation of a life 
interest and vested remainder would not apply to cases of contracts or family 
arrangements. The Courts below also held that under this document Exhibit A-3 
there was no estate carved out in favour of the 16th defendant, and that really the 
arrangement was the 16th defendant, should have merely a right to the usufruct and 
therefore there was no violation of any principles of the Mohamedan Law. Hence 
the second appeal by the plaintiffs. 


It is unnessary to express any opinion as to whether the recital in the partition 
deed conveys an estate as such to the 16th defendant or merely confers a right upon 
him to the usufruct or the income from the properties, the corpus remaining: 
undisposed of as I am satisfied that the view taken by the Courts below, that Exhibit 
A-3, regarded as a family arrangement supported by mutual consideration is a 
perfectly valid and enforceable arrangement binding upon all the parties thereto 
and that the rule of Mohamedan Law against the creation of a life estate and vested 
remainder has no application to the effects of the case, is correct. Before I refer 
to the reported decisions to which my attention was invited by learned Counsel 
appearing on both sides, reference may first be made to the unreported judgment of 
Ramakrishnan, J., in S.A. No. 429 of 1959, in which the learned Judge had to deal 
with identical situation. In that case, on the death of a Muslim, a partition arrange- 
ment was entered into between his heirs, the widow, the son and the daughter, and 
under that partition arrangement some properties were allotted to the widow 
subject to the condition that on her death, properties allotted to her and remained 
undisposed of, shall be taken by the daughters of the son. After the death of the 
widow, the daughter filed a suit as the heir of the mother claiming partition of the 
- properties allotted to the deceased mother ignoring the specific provision in the 
partition deed as to what should happen to the properties that were allotted to the 
mother. There too the same objection was raised on behalf of the plaintiff the 
daughter that this provision creating as it were a life estate in favour of the widow 
and the subsequent provision for the devolution of the properties allotted to her 
on her death offended the rules of the Moh@medan Law. But this argument was 
not accepted by the learned Judge who held that the arrangement in that case 
was a family settlement, and that as it was supported by mutual conside- 
ration between the parties, the entire partition arrangement was binding upon the 
parties thereto. The learned Judge has referred to and applied the principle of 
the leading decisions mentioned in his judgment. 


Before I proceed further,I may refer to the statement of the law in 17 Halsbury, 


page 216, paragraph 357, with regard to the perspective of approach of the Courts 
concerning the rights and obligations created under a family arrangement. 
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“Family arrangements are governed by principles which are not applicable to: 
dealings between strangers. The Court, when deciding the rights of parties. 
under family arrangements or claims to upset such arrangements, considers 
what in the broadest view of the matter is most for the interest of families, and has 
regard to consideration which, in dealing with transactions between persons not 
members of the same family, would not be taken into account. Matters which 
would be fatal to the validity of similar transactions between strangers are not 
objections to the binding effect of family arrangement.” 


Vide also paragraph 371 at page 223:— 


“ Considerations to which the Court gives weight, and which influence the 

Court favourably, are that disputes are avoided in the family; that the honour of 

the family is safeguarded, or that various obligations, morally binding on a family 
are provided for; or that the family property is continued in the family.” 


In Jagadish Narainv. Ramde Alit, a compromise was entered into to the effect that 
certain properties to be taken by Bashiran for her life and after her the properties. 
were to be given to one Roza for life and that Bashiran shall have no power to 
alienate except for necessity. This Bashiran, ignoring the restriction on her power 
to alienate as per the conditions of the compromise, sold the house, and the question 
' arose whether that sale was valid. The argument was that, even though under the 
compromise Bashiran was only entitled to a life estate over the house allotted to. 
her and had no power to alienate, the curtailment of her right was repugnant to 
Mohamedan Law and that Bashiran had an absolute right. This argument was. 
not accepted. The learned Judge dealt with the matter in these terms at page 
408 : 


““ Moreover, one cannot lose sight of the fact that the Courts below have dealt 
with this agreement as a sort of family arrangement and on that point the autho- 
rities are not wanting in which it has been held that in an estate created by con- 

_ tract as a sort of family arrangement transferred to a lady limited ownership is. 
permissible even in Mohamedan Law............ I need not refer to several 
other cases that were referred to, but this much is clear, taking into consideration 
the circumstances under which the compromise was arrived at, that it was a sort 
of contract between the parties which the Courts below have determined 
to be a family arrangement by which certain rights of the property were 
allowed to Bashiran by the other members of the family and there were 
certain restrictions also placed upon her power to alienate. In view of the varlous 
authorities that have been discussed above I do not think there was anything- 
repugnant to Mohamedan Law in this family arrangement and therefore the 
interest which Bashiran had, was a life interest in the property.” 


I may next refer to the decision of the Privy Council in Khaja Solehman Quadir v.. 
Salimullah Bahadur®. In that case certain wakfs were created under two documents 
of the year 1846 and 1868 by which provision was made, amongst, other things. 
for the members of the Mohamedan family and all their descendants and then for- 
charitable purposes. Thereafter in the year 1881 there was a settlement among, 
the members of the family to the effect that the wakfs were binding and that the 
allowances fixed thereunder should be paid out of the income of the properties 
to certain named members of the family and that upon the death of any of them, 
the payment should be made to his or her heirs in any proportion as might be fixed. 
at a family panchayat. By a separate agreement the mutavalli also agreed that 
he and future mutavallis would pay the agreed allowances. For sometime these 
allowances were paid to the persons named and their heirs but later on the 
mutavalli objected to make payment of the allawances to the heirs of the persons: 
named in the documents on the ground that it was contrary to the Moham-. 
medan Law. The Privy Council held that the provision forthe payment of these- 
allowances constituted a charge upon the property. © 


1. A.I.R. 1939 Pat. 406. LL.R. 49 Cal. 820 (P.C. . 
2. (1922) L.R. 49 I.A. 153 :43 M.L.J.385: “X 
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The argument on behalf of the Mutavalli was that the Wakfnamas were gifts 
‘and therefore invalid under Mohamedan Law, having regard to the provisions 
contained in the wakfnamas. But this argument was rejected by the Privy Council 
-on the ground that it was not a gift simpliciter, but that it was an agreement made 
for valuable consideration and was not subject to the restrictions affecting gifts 
among Mohamedans. The law was stated in these terms at page 836 : 


“ By these agreements the members of the family other than Sir Abdul Gani 
and his son Ahsanullah surrendered their claims to property of considerable value 
and stayed their suit in consideration of a firm contract securing to them annuities 
to an amount exceeding Rs. 1,30,000 and continuing such annuities to their heirs. 
Such an agreement if made for valuable consideration is not subject to the restric- 
tions affecting gifts among Mohamedans but is a contract creating a charge on 
lands, which may be enforced like other charges by the Courts. The provision 
contained in the agreements that the distribution of as annuity, among the heirs 
of the annuitant should be in proportion to be determined by the family panchayat 
(if it-was intended to do more than to authorise the panchayat to settle dis- 
putes as to heirship) may be disregarded the more so as no panchayat has func- 
tioned for many years past. The view is in accordance with the decision of the 
Board in Umjad Ally Khan v. Mohamadee Begum, Lakshminarayana Ananga ~. 
Madhava Deo®, Khwaja Mohamed Khan v. Hassaini Begum*, and Raja of Ramnad v. 
Sunderapandiyaswami*, and it appears to their lordships that it should prevail”. 


I may also refer to the decision in Umyjad Ally Khan v: Mchamdee Begum}. ‘The 
-principle of which is applied by the Privy Council in Khaja Solehman Quadir v. 
Salimullah Bahadur®, the decision already referred to. In that case an arrangement 
-was entered into between a father and son as a result of which certain Government 
promissory notes negotiable securities, etc., were given to the son subject to the 
‘condition that during the father’s lifetime the father will be entitled to the interest 
accruing from those notes, the same to be applied by him to certain religious and 
.charitable purposes. This arrangement even though a life interest, as it were, 
was created in respect of the interests, from the bonds in favour of the father, 
was upheld on the ground that this arrangement was founded upon a valid conside- 
ration (Vide the observations at page 548). 


A similar arrangement was upheld in the decision in Mubarakunnissa v. Mansab 
Hasan Khan®, in which a Mohamedan male gave to his wife certain properties in 
lieu of her dower with condition that the wife was to enjoy the property for her 
lifetime, that the property was to revert to the husband if the wife predeceased 
him, and thatif the husband predeceased the wife was to take the property absolutely. 


It only remains, to refer to the decision of the Privy Council in Syed Mohamed 
Raza v. Msi. Abbas Bibi?, which affirmed the decision in Mst. Abbas Bandi Bibi v. 
Sayid Mohamed Raza8. In that case a compromise was entered into between an 
intended husband and wife (Shia Mohamedans) by which certain properties were 
given to the wife subject to the condition that she shall not have power to alienate 
the properties to any stranger and that the properties shall devolve upon her legal 
heirs from generation to generation. The High Court took the view that the Shia 
law recognised the creation of a limited interest in succession and the creation of 
vested remainder to unborn persons. The High Court also.upheld the settlement 
on the ground that a family settlement might be entered into subject to any condi» 
tions which might not be valid in the case df ordinary deeds under ordinary law, 
and that such conditions agreed to in a family arrangement would be valid and 
enforceable as between the parties thereto. The Privy Council] left open the 
-question as to whether the Shia law permitted rhe creation of successive life interests 
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and vested remainder. At the same time the restriction imposed under the 
document was not a deed of gift or conveyance by one of the parties to the other, 
‘but wasin the nature of a contract between thé parties thereto. Sir George Lowndes 
put the matter thus at page 185— 


“On the assumption that Sughra Bibi took under the terms of the document 
in question an absolute estate subject only to this restriction, their Lordships 
think that the restriction was not absolute but partial; it forbids only alienation 
to strangers, leaving her free to make any transfer she pleases within the ambit 
of the family. The question therefore is whether such a partial restriction on 
alienation isso inconsistent with an otherwise absolute estate that it must be 
regarded as repugnant and merely void. On this question their Lordships think 
that Raghunath Prasad Singh’s case}, is of no assistance to the appellants, for there 
‘the restriction, against alienation was absolute and was attached to a gift by will. 
Tt is in their Lordships opinion important in the present case to bear in mind 
that the document under which the appellants claim was not a deed of gift, or 
‘a conveyance, by one of the parties to the other, but was in the nature of a 
contract between them as to the terms upon which the ladies were to take. ‘The 
title to that which Sughra Bibi took was the dispute between her and Afzal 
‘Hussain. In compromise of their conflicting claims what was eventually a 
family arrangement was come to, by which it was agreed that she should take 
-what she claimed upon certain conditions. One of these conditions was that 
‘she would not alienate the property outside the family. Their Lordships are 
-asked by the appellants to say that this condition was not binding upon her; and 
‘that what she took she was free to transfer to them.” 


_  Itis unnecessary to refer to the other decisions on the point. The arrangement 
in this case in a family settlement by which the 16th defendant agreed to take a 
life interest and after his lifetime the property would be taken by the 17th defendant. 
It is clear therefore that the settlement executed by the 16th defendant in favour of 
the plaintiffs is invalid, and cannot defeat the rights of the 17th defendant. The 
second appeal therefore fails and is dismissed with costs of the 17th defendant in 
all the Courts. No leave. 


V.M.K. ————. Appeal dismi ssed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. Justice M. NATESAN. 
A. V. Ramachandra Naidu .. Appellant” 
j v. 
Hassina Bi and others .. Respondenis. 


Transfer of Property Act (IV of 1882), sections 58, 67 and 68—Usufructuary mortgage with 
personal covenant to pay—Effect of such covenant—Composite or anomalous mortgage— 
Suit for sale for recovery of mortgage money—Maintainability of—Applicability of 
section 9-A of Madras Agriculturists Act (IV of 1938) in a suit for sale by mortgagee. 
Under the terms of the mortgage the covenant to pay is more pronounced. 

In the documents under consideration there is a dead line for payment 
and redemption. ‘The penal clause may be invalid as a clog, but it brings out 
forcibly that the mortgage money becames due on a particular date. In the 
circumstances, following. the deeisions in Mamoona Labbai v. Ramanatha Pillai, 
(1946) 1 M.L.J. 90 and Ahobala Sastriar v. Kalimuthu Pillai, (1962) 1 M.L.J. 
304, it was held that there is a personal covenant to pay entitling the mortgagee 
to bring a suit for sale. Itis settled proposition of law that if a deed of mortgage 
contains a personal covenant to pay, there is a right of sale. 


The mortgages under consideration here are not pure usufructuary mortgages. 
_ In the light of decisions of this Court their language warrants the inference that 
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the mortgage money does fall due showing also a covenant for payment. They 
are therefore composite or anomalous mortgages. ‘This is a case of usufructuary 
mortgage where the mortgagor also binds himself personally to pay the mortgage 
money. It follows that the plaintiff would be entitlcd to a decree for sale. 


The present is a suit for sale by the mortgagee. It may be that the mortgagors. 
are entitled to relief in a proceeding where section 9-A of Madras Act IV of 1938 
may be applied. But they cannot invoke it in a suit for sale. 


Appeal against the decree of the District Court of North Arcot at Vellore in 
Appeal Suit No. 350 of 1961, preferred against the decree of the Court of the Subordi-. 
nate Judge, Vellore in Original Suit No. 3 of 1959. 


A, Sundaram Ayyar, for Appellant. 
V. V. Raghavan, for Respondents. 
The Court delivered the following 


Orper.—The plaintiff, the mortgagee in a suit for sale who has failed in both 
the Courts below, has preferred this second appeal. Defendants 1 to 4 are the legal 
representatives of the mortgagor one Abdul Rahim Sahib, the first defendant 
being the wife and defendants 2 to 4 being the children of the mortgagor. The 
5th defendant has taken a deed of sale of the mortgaged properties from defendants. 
1 to 4 on 25th June, 1955. The claim for sale relates to two mortgages, both posses- 
sory in character, namely (1) Exhibit A-1 dated gnd July, 1940, under which the 
mortgagor had borrowed a sum of Rs. 3,000 and (2) Exhibit A-2 dated 21st 
December, 1942, for a sum of Rs. 1,000. Under the terms of the deeds the amounts 
do not carry any interest and the mortgagee in lieu of interest was to hold and 
enjoy the properties. 


The short question for consideration is whether on the terms of the documents 
a suit for sale for recovery of the mortgage moneys is maintainable. The plaintiff 
came to Court inter alia with the averment that the mortgagor failed to deliver posses- 
sion of properties in terms of the deeds of mortgage, and that he had not been able 
to secure possession of the mortgaged properties subsequently. He pleaded: 


“ Hence the plaintiff is entitled in law to sue to recover the mortgage money 
and interest and realise the same by sale. Besides, there is personal covenant to 
pay by the mortgagor in both the deeds “A” and“ B”. ” 


The plaint averred that the cause of action for the suit arose on 2nd July, 1940, and 
on 21st December, 1942, when the two mortgages were executed and and July, 
1945 and 21st December, 1945, when the moneys became payable and the plaintiff 
prayed for a direction to the defendants to pay the plaintiff a sum of Rs. 5,300 and 
subsequent interest and costs in respect of the two mortgage deeds within a time to 
be fixed by the Court and in default for sale of the mortgage properties for realisation 
of the mortgage amounts. It is averred that the suit was not barred by limitation, 
as there was an acknowledgment of the mortgages in the sale deed dated 25th 
June, 1955, in favour of the 5th defendant. The plaint claim included a sum of 
Rs, 1,300 as and for interest on the two mortgages based on the averment in the plaint 
that under some arrangement the mortgagor himself continued in possession o 
the properties paying interest without surregdering possession to the mortgagee 
and that he did not pay interest from 1952. The Courts below have rejected the 
plaintiff’s case that the mortgagor failed to deliver possession of the mortgage 
properties to him. ‘This is a finding of fact not open to review in second appeal and 
naturally not the subject of any discussion before me. 


The plaintiff has not put forward any case that while in possession of the pro- 
perties he had been deprived,of the same. He had rested his claim to the money 
on the personal covenant and on the ground that the mortgagor failed to deliver 
the mortgage properties to him. The tenability of the plaintiff’s claim on the 
covenant was examined in the trial Court from the standpoint of his right to a 
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personal decree. A perusal of the judgments of the Courts below shows that it 
has been completely lost sight of that the claim is for a decree for sale. Reference 
is made by the trial Court only to section 68 of the Transfer of Property Act and it is 
stated that a usufructuary mortgagee has a right to sue for the mortgage money, if 
for instance, there is a personal covenant to repay the mortgage amount by the 
mortgagor, or as contemplated under sub-clause (4) of section 68 where the mort- 
gagee being entitled to possession of the mortgaged property the mortgagor fails to 
deliver the same to him, or to secure possession thereof to him without disturbance 
by the mortgagor or any person claiming under a title superior to that of the mort- 
gagor. It finds that neither under Exhibit A nor under Exhibit A-2 there is a 
personal covenant to pay. A decision of the Allahabad High Court in Bisnan Datt 
Singh v. Mathur Prasad}, is referred to as authority. The learned Subordinate 
Judge states that Counsel for the plaintiff during the arguments represented that 
he was not pressing his client’s case under the personal covenant, as the plaintiff's 
claim under the head would be barred by time. The learned Judge states that for 
the enforcement of a personal covenant the period of limitation is six years from the 
due date. Clearly in the context I do not understand learned, Counsel as conceding 
that he had no case for a decree for sale on the personal covenant. Learned Counsel 
was obviously referring to a personal decree against the mortgagor. In the errone- 
ous view that there was no personal covenant for payment in the mortgage deeds 
the other question, a claim to the mortgage money under section 68 (1) (d) only of 
the Transfer of Property Act, was taken up for consideration and was found against 
on the merits, The appellate Court proczeds to consider the claim only from the 
point of view of section 68 (1) (d), though the point set up for consideration is 
sufficiently wide, namely, whether the suit is maintainable? As already indicated 
the plaintiff’s case that possession of the mortgage properties was not delivered to 
him, was rejected on appeal also. In appeal also it is found that the claim for 
mortgage money is barred by limitation, as more than 12 years had elapsed from 
the date of mortgages. 


At the outset it may be stated that if under the terms of the mortgage deeds the 
plaintiff can have a decree for sale no question of limitation can arise. If the 
plaintiff’s construction of the deeds that there are covenants to pay is accepted then 
under the mortgage Exhibit A-1 dated 2nd July, 1940 the principal amount was 
payable on or before the 30th June, 1945 and under the mortgage Exhibit A-2 
dated 21st December, 1942, the principal amount was payable on or before 21st 
December, 1945. The plaintiff who under Article 132 of the Limitation Act, 1908 
had 12 years to bring the suit for sale from when the mortgage money became due, 
relied upon the acknowledgment of the mortgages under the registered sale deed 
Exhibit A-3 dated 25th June, 1955. The acknowledgment is within twelve years 
from when the moneys became due. The suit was instituted on 2nd January, 1959. 
So no question of limitation can arise, viewed as a suit for sale of the mortgage pro» 
perties, which in fact it is. 


Now to come to the construction of the documents, it is really regretable that 
the trial Court has gone to a decision of the Allahabad High Court when there are a 
catena of decisions of this Court covering the point. The terms of the mortgage 
Exhibit A-2 are practicallyindentical with the terms of Exhibit A-1 and it is sufficient 
to take up for consideration the dogument Exhibit A-l. Literally translated it is 
styled as a usufructuary mortgage debt deed for Rs. 3,000. After referring to the 
details of the consideration it is stated that it did not carry any interest and the mort- 
gagee had to enjoy the proceeds of the land in lieu of interest. The mortgagor then 
covenants as follows : 


“I shall pay the principal amount within a period af five years, that is, before the 
30th June, 1945, at the end of any Ani, make the endorsement of payment and 
take return of the document. Should I fail to pay at the aforesaid time limit, 
this document shall be treated as a sale deed. I have delivered possession’ of the 


1. A.I.R. 1939 All. 260. 


142 THE. MADRAS LAW JOURNAL REPORTS. [1968 


properties described herein to you this day itself. I shall not pay the principal 
during the middle of the cultivation season. The payment shall be at the close of 
the season.’’ 


The wording of the crucial clause in Tamil is: 


JAFA POEMU 5 His age arusr ASTUS UGAD 1945 Q 

agro 15 302660 55 Qo srarahud GerOsg USSTSHw 
QFVvQaws arugd Qunms Dare eG mar. 
There is no dispute before me that the clause in the deed debarring the mortgagor 
for ever from redeeming the praperties after the period fixed by providing that on 
the expiry ofthe period the transaction shall be treated as a sale, is a clag on redemp- 
tion and invalid. Neither side relies on this clause. Can it be said that there is no 
covenant in this case by the mortgagor to repay the mortgage money? Did not 
the mortgage money become due under this mortgage on the 30th June, 1945? 
In Kangaya Gurukal v. Kalimuthu Annavi1, a usufructuary mortgage contained covenant 
as herein under : 


“‘ Thereafter on the 30th Panguni Bhava year on paying the aforesaid Rs. 200 
we shall recover back our land. If on the date so fixed the amount be not paid 
and the land recovered back, in whatever year we may pay the Rs. 200 in full 
on the 30th Panguni of any year then you shall deliver back our lands to us.”’ 


The Fell Bench referring to the first sentence in the extract from the mortgage set out 
above stated that it contained a promise by the mortgagor to pay on the date named. 
Referring to the second sentence, the Ful] Bench observed : 


“ The second sentence of the extract provides that in the event of the mortgagor 
not paying on the due date, but subsequently, he may pay only on the correspond- 
ing day of future year, and there shall then be an obligation on the part of the 
mortgagee to give up the land.”’ 


The Full Bench held that the mortgage wes combination of a simple and a usufruc- 
tuary mortgage and the mortgagee was entitled to a decree for the mortgage money 
under clause (a) of section 68 of the Transfer of Property Act. Clearly under the 
terms of the mortgage now under consideration the covenant to pay is more pro- 

nounced. There is not even an option as in the aforesaid case to pay in any year 
after the date first fixed. In an earlier Full Bench case Sivakami Ammal v, Gopala 
Savundaram Aiyan?, the mortgage contained a covenant that the mortgagor was to 
pay the mortgage amount on a certain date in 1883, and that if he failed to pay on’ 
the said date, the mortgagee was to receive the amount on the corresponding date 
of whatever year the mortgagor paid. The Full Bench held that clearly there.was a 
covenant to pay and a suit for sale therefore lay. Udayana Pillai v. Senthivelu Pillai’, 
is another case where similar language has been construed to contain a covenant 
to pay. In Mamoona Labbai v. Ramanatha Pillai*, a decision of Rajamannar, J. (as 

he then was) the deed, provided for the mortgagee to enjoy the property under othi 
for a period of six years from the date of the mortgage and there is a further clause 
that on the expiry of the stipulated period, the mortgagor shall pay the amount and 
redeem the othi. Following the decisions in Kangaya Gurukal v. Kalimuthu Annavi,} 

and Udayana Pillai v. Senthivelu Pillai’, above referred to, the learned Judge held that 
there was a personal covenant to pay the.othi gmount, and that it could be implied 
that a date was fixed for payment. The contention that the provisian.is only for 
redemption on payment and does not import an obligation to pay, was not accepted. 
In Ahobala Sasiriar v. Kalimuthu Pillai’, Veeraswami, J., held that the recitals in a 
mortgage deed, ‘On the expiry of the three year period I shall pay the aforesaid 
principal amount and redeem the property scheduled hereunder ’’ clearly amounted 
to a personal covenant to pay the debt entitling the mortgagee to bring a suit for 
a a a aa a 
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sale of the mortgaged property. The decision in Mamoona Labbai v. Ramanatha Pillai? 
was followed. 


Learned Counsel for the defendants relied principally on the decisions of this 
- Court in Palaniappa Chettiar v. Pertaswami Konar?, and Rengayya Pillai v. Narasimha 
Iyengar®, In the former case the deed of usufructuary mortgage stated : 


“In any year after giving you notice in Panguni and after paying your money 
in Chitrai, I shall redeem the properties.”’ 


On the recitals extracted above, the learned Judges held that there was no enforcea- 
ble covenant to pay and a suit for sale of the mortgage property was unsustainable. 
In addition, the mortgage deed contained aterm that the mortgagee was to enter 
upon the properties and enjoy the name under the right of usufructuary mortgage 
for a period of seven years from the date of the mortgage. Its effect, as pointed out 
by the learned Judges (Leach, C.J. and Krishnaswami Aiyangar, J.) was that the 
mortgagee was to have the right of enjoying the property undisturbed for a period 
of seven years certain. During that period, the mortgagor was not to have the right 
toredeem. After the expiry of the period the mortgagor could, if he chose, redeem 
in any subsequent year but he must give notice in Panguni and pay money in 
Chitrai for redemption. The learned Judges observed that there were no words in 
the deed casting an obligation on the mortgagor to pay and redeem, capable of 
being enforced at the instance of the mortgagee. There is nothing comparable or 
similar in the document in the present case. Rajamannar, J. (as he then was) 
in Mamoona Labbai v. Ramanatha Pillai1, distinguished Palaniappa Chettiar v. 
Periaswami Konar, observing thus : 


“ Two features which distinguish the language used in the document construed 
in that case from the language used in the document in the present case may be 
noted. The first is that that there is an option to payin any year, and secondly 
the main idea of the clause is that the mortgagor is at liberty to redeem after the 
expiry of the stipulated period, and as a condition of redemption to the issue of 
notice in a particular month and payment in another month are specified.”’ 


The language of the mortgage instrument construed in Rangayya Pillai v. Narasimha 
TIyengar®, resembles the language of the instrument in Palaniappa Chettiar v. Periaswami 
Konar®, It ran thus: 


“ at whatever cultivation season in the month of Chitrai in any year after the 
stipulated period of ten years, I may pay the principal amount, you shall at that 
time receive the amount.’’ 


Then holding that there is nothing in the deed to suggest that there is any personal 
covenant, the learned Judges (Philips, J., and Krishnan, J.) observed: 


“This stipulation as to payment is one entirely for the benefit of the mortgagor. 
For it allows him to choose his own time for payment if he wishes to pay. To 
construe this as a personal covenant to pay at the end of ten years which the mort- 
gagee could enforce at or.ce would be to destroy the whole benefit of the stipulation 
so far as the mortgagor is concerned.”’ i 


Learned Counsel for the respondents pressed, that in effect ahd substance the recitals 
in the mortgages construed in Sivakami Ammal v. Gopala Savundaram Aiyant, Udayana 
Pillai v. Senthivelu Pillai> and KangaydGurukkal v. Kalimuthu Annavi®, are similar to the 
recitals in Rangayya Pillai v. Narasimha Iyengar?, and Planiappa Chettiar v. Periaswami 
Konar?. Learned Counsel would point out that in the former cases also there was a 
provision against the redemption before a particular period. The clause providing 
_ for payment were not in recognition of any obligation to pay, but related only ta the 
E S r REE A 
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-period of redemption and the time for redemption in any particular year. ‘After the 
period fixed for redemption the mortgagor is left with an option to choose the year 
of payment and the time for redemption is fixed having regard to the convenience of 
the mortgagee that there may be no interference, with his enjoyment during the agri- 
cultural season. Under the definition of a usufructuary mortgage the mortgagor 
should deliver possession of the mortgaged property to the mortgagee and authorise 
him to retain such possession until payment of the mortgage money. ‘The recitals 
in some usvfructuary mortgage deeds regarding payment and redemption, according 
to learned Counsel express only that feature ` of a usufructuary mortgage. It ‘is 
contended that the language expressing a covenant against payment and redemp- 
tion within a particular period or offering to redeem on a particular date or-after a 
particular period should not be construed as a covenant to pay the mortgage money 
that js only postponing redemption, and may in a given case govern the starting point 
for imitation under Article 148 of the Limitation Act of 1908. There is much to be 
said for this argument and if I have to construe in the present case similar language, 
T would have shared with Veeraswami, J., the difficulty the learned Judge expressed 
+n Thirumani Chettiar v. Veluswami Naicker}, in implying a covenant to repay in such 
recitals while feeling bound by the decisions. ‘The documents now under considera- 
tion do not give much difficulty and the recitals are in their purport, substance and 
in effect the same as found in Mamoona Labbaiv. Ramanatha Pillai®, and Ahobala Sastriar 
v. Kalimuthu Pillai?. Moreover in the documents now under consideration there is 
indeed the time for payment and redemption. The penal clause may be invalid as a 
clog, but it brings out forcibly that the mortgage money becomes due on a particular 
date. In the circumstances following the said two decisions I hold that there is in- 
personal covenant to pay entitling the mortgagee to bring a suit for sale. It is 
settled proposition of law that if a deed of mortgage contains a personal covenant to 
pay, there is a right of sale. Section 67 of the Transfer of Property Act entitles a 
mortgagee, in the absence ofa contract to the contrary at any time after the mortgage 
money has become due to him and before a decree has been made for the redemp- 
tion of the mortgaged property, or the mortgage money has been paid or deposited 
as provided in the Act, a right to obtain from the Court a decree that the property be 
sold. No doubt section 67 clause (a) provides that nothing in that section shall-be 
deemed to authorize a usufructuary mortgagee as such to institute a suit for sale. 
But the mortgages under consideration here are not pure usufructuary mortgages. 
In the light of decisions of this Court their language.warrants the inference that the 
‘mortgage money does fall due showing also a covenant for payment. They are 
therefore composite or anomalous mortgages. ‘This is a case of usufructuary mort- 
gage where the mortgagor also binds himself personally to pay the mortgage money. 
Tt follows that the plaintiff would be entitled to a decree for sale. 


The defendants plead that they are agriculturists entitled to relief under sec- 
tion 9-A of Madras Act IV of 1938, But this Court has in a series of decisions 
held that having regard to the scheme of the Act section 9-A is only intended to apply 
when the mortgagor seeks to redeem the mortgage. The present is a suit for sale by 
the mortgagee. It may be that the mortgagors are entitled to relief in a proceeding 
-where section 9-A may be applied. But they cannot invoke it is a suit for sale. The 
present claim includes the principal sum of Rs. 4,000 due under the mortgages and 
a sum of Rs. 1,300 as interest. Under the mortgage deeds the plaintiff in not entitled 
to any interest and there is nothing in the plaint to. warrant awarding interest in 
this case. The decree in the circumstances can only be for the principal amounts 
totalling Rs. 4,000, under the two deeds. 


In .the result the second appeal is allowed and the judgments and decrees of 
the Courts below are set-aside. The plaintiff is entitled to a mortgage decree for 
sale. There will be a prelin§inary decree in favour of the plaintiff for a sum of 
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Rs. 4,000, the principal amount due under the mortgages. The defendants will 
have a period of four months from this date for payment. 


Coming to the question of costs, from the judgments of the Courts below it does 
not appear that decisions of this Court which have a direct bearing on the case have 
been placed before the Courts. In my view, this is a circumstance which cannot be 
overlooked in awarding costs. The plaintiff is entitled to his proportionate costs 
in the trial Court against all the defendants. The defendants will be entitled to 
proportionate costs on the interest disallowed. The plaintiffhad substantial reasons 
for not accepting the sum of Rs. 4,000 tendered by the Sth defendant. He has been 
challenging the alienation in favour of the 5th defendant as sham and intended to 
defeat his rights as decreeholder. In fact he has succeeded and, it has been held 
that the 5th defendant has no title to the suit properties. But this adjudication was 
after the institution of the suit. Having regard to the circumstances of the case, 
I disallow costs inthe lower appellate Court and award plaintiff proportionate costs 
in this Court against defendants 1 to 4. Defendants 1 to 4 will be entitled, to their pro- 
portionate costs on the value of the claim disallowed. 

No leave. 


Appeal allowed. 
S.V.J. l 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justicz T. VENKATADRI. 
A. Thiruvengadaswamy Naidu 
v. 
C.T Nachiappan, minor through his father and guardian 
V. P. C. T. Chidambaram Chettiar and another ` .. Respondents. 


Madras Buildings (Lease and Rent Control) Act (XVIHof 1960)—Purchase of property during 


the pendency of an eviction proceeding for wilful default in payment of reni—Purchaser, 
if could bé impleaded as a party to the proceeding. 


Petitioner” 


On the question whether a person who purchases the property during the pen- 
dency of an eviction proceeding for wilful default in the payment of rent can be 

' impleaded as a party to the proceeding, it was held that whenever there is a 
personal need or requirement of the landlord such as owners’ occupation, his legal 
representatives can continue the proceeding, and if there is any right or interest 
involved in the property then his legal representatives or successors-in-interest are 


also entitled to continue the proceeding initiated by the landlord under the pro- 
visions of the Rent Control Act. 


r a 


Petition under section 115 of Act V of 1908 praying the High Court to revise 
the order of the District Munsif, Madurai in C.R.P. No. 805 of 1964 I.A. No. 212 of 
1964 in R.C.A. No. 70 of 1964, Sub-Court, Madurai. 


A. Sundaram Aiyar, for Petitioner, 
K. Parasaram, for Respondent. 
The Court made the following 


Orgper.—The important questién of law that arises in this civil revision petition 
is whether a person who purchases the property during the pendency of an eviction 
_ proceeding for wilful default in the payment of rent can be impleaded as a party to 

the proceeding. 


On the application by the vendee, the learned Subordinate Judge, Madurai, 
impleaded. him as a party. In revision, the learned District Judge, Madurai, con- 
firmed that order- Aggrieved by the order of the-Disftrict Judge, the tenant has come 
up in revision to this Court. 





* C.R.P. No. 2540 of 1965. ” 9th February, 1967. 
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Mr. A, Sundaram Aiyar, learned Counsel for the petitioner-tenant, contends 
that the application to bring on record the purchaser of the property as a. party to 
the proceeding is not maintainable as the provisions of the Civil Procedure Coce 
are not applicable to rent control proceedings. 


In M:hammad Ibrahim v. Rahiman Khan}, this Court held that an order of the 
Rent Controller directing the tenant to put the landlord in possession of his house on ` 
the ground that the landlord desired to occupy the house himself was one for the 
personal benefit of the landlord, and was not capable of execution after the death 
of the landlord at the instance of his legal representatives. In Skah Dhanaraj Kantilal v. 
Additional Fudge, Small Cause Court, Madras*, a Bench of this Court observed that, 
after the death of a landlord, who had applied for eviction on account of the tenant’s 
default, the landlord’s son was the landlord and it could not be said that the deceased 
landlord’s son could not claim the benefit of the default which occurred during the 
lifetime of his father. In Shanmugham v. Satyanarayana Prasad®, Ramachandra Iyer, 
C.J., has observed, that, when alandlord obtains an order for delivery of possession 
on the ground of.demolition and reconstruction but sells the property, the order for 
eviction cannot be deemd to lapse, and the executing Court is bound to execute 
the order at the instance of the successor-in-interest of the landlord. , 

From the trend of opinion, it seems to me to be clear that whenever there is a 
personal need or requirement of the landlord such as owner’s occupation, his legal 
representatives can continue the proceeding, and that if there is any right or interest 
involved in the property then his legal representatives or suUccessor-in-interest are 
also entitled to continue the proceeding initiated by the landlord under the 
provisions of the Rent Control Act. 

The Civil. Revision Petition is accordingly dismissed but without costs. 

V.M.K. —-__- Petition dismissed. 

IN THE HIGH COURT. OF JUDICATURE AT MADRAS. 


PRESENT :—-Mr. Justice K. S. VENKATARAMAN. 


Veera Gounder and others ` a.. Petitioners” 
v. 
V. Ramaswamy Gounder and another | .. Respondents. 


Madras Panchayat Act (XXXV of 1958), section 12 and Election Rules framed thercunder, 
rules 11 (c) and 12—Election of three candidates from a Panchayat ward—Reception 
of the nomination of one of them improper—If materially affects the election of others— 
Election petitioner to show that the voles wasted on the returned (ineligible) candidate 
would have gone to defeat them—Election petitioner when can be declared elected. 

Constilution of India (1950), Article 227—Furisdiction to correct error apparent on the face 

of record. , 

‘Three persons K. V. and P. K. were elected as members of Veera Gounder 
Panchayat, Ward No. 1. Three others who contested the election, secured [ess 
number of votes, one R. securing more votes than the other two. In the election 
petition by R., the Election Court held that the. acceptance of the nomination 
of K. by the Returning Officer was improper. It further held that the result of the 
election of all the three returned candidates had been materially effected by the 
improper reception of the nomination paper of K. The reasoning of the Court 

- was that it could not be predicated that the wasted votes cast in favour of K. 
would have been cast in favour ofone or the other of the contesting candidates 

_ and therefore the whole eléction was void. For the same reason R,'the election 

petitioner-also could not be declared elected. ` 
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Rule 11 (c) of the’ Madras Panchayat Act (XXXV of 1958), inter aha 
provided that ifin the opinion. of the election Court the result of the election has 
been materially affected by any irregularity in respect of a rominat on paper 
or by the improper reception or refusal of a nomination paper or votes or by the 
non-compliance with the provisions of the Act and the rules mace thercurcer, 
the election of such returned candidate shall be void. 

Under rulé 11 (c) of the Election Rules it is necessary for the clect‘on petitioner 
to prove that the improper reception of the nomination of K ard his want of 
qualification under section 22 of the Act materially affected the electian of the 
other two returned candidates. In order to show that the result of the election 
was materially affected regarding V and P.K., the election petitioner should have 
shown that the votes wasted on K. would, if he had not contested, been so distri- 
buted to the other contesting candidatcs as to bring about the defeat of V. and 
P.K. In the absence of such proof, there was no justification for setting as‘dc 
the election of the two returned candidates. 

The election petitioner R, cannot be declared elected, because, in the first 
place, he has not filed any petition challenging that portion of the order of the 
Elect’on Court, declining to declare him elected and secondly, he has not shown 
that the votes wasted on K would have come to him to an extcnt to make him 
successful as between him and the other two who got less number of votes. 

_ There being an error of law apparent on the face of the recerd, jurisdiction of 
a the High Court under Article 227 of the Constitut'on af India could be invoked. 
to correct such error. l 


Vashist Narain Sharma v. Dev chandra (1954) S.C.J. 717 : (1954) 2 M.L.J. 
a) 10 ELR. 30: (1955) 1 S.C.R. 509: AILR.°1954 S.G. 513, 
ollowed, ; 


_..Petitions under Article 227 of the Constitution, praying the High ' Court to 
revise the order of the Election Court (Prinicipal District Munsif), Salem in 
Election O.P. No. 14 of 1965. 


P. R. Gokulakrishnan and, R. Balasubramanian, for Petitioners. 
N. G. Raghavachari and N. S. Varadachari, for Respor.certs. 


The Coart delivered the following 


JupomentT.—This petition has been filed under Article 227 of the Constitution 
by three persons, Vcera Gounder, Kandaswami and Karuppan Chetti. They 
were electcd as members of Veera Gounder, Panchayat, Ward No. 1, in the election 
held on 2nd, Fi bruary, 1965. Three other persons, namcly, Remaswami Gourder, 
Annamalai and Govindan, also contested the election. But thi y secured Iess rumber 
of votes. The number of votes secured by the candidatcs is as follows : 


Karuppan Chetti ban ee AT 
Veera Gounder ». JIS 
P. Kandaswami l = ee =119 
Ramaswami Gounder . Picea 78 
Govindan - ; l - 71 
Annamalai. : ie & .. 710 


Ramaswami Gounder filed, an election petition before the Principal Distr‘ct 
Munsif, Salem, who was the Election Court constituted by the rulcs framed under 
the Madras Panchayat Act (XXXV. of 1958) by Notification No. 10. The 
election was challenged on the ground that Karuppan Chetti’s name hed been 
deleted in 1963 itself from the electoral roll and therefore, uncer section 22 of the 
Act, he was not qualified to stand for election at all and his nomination paper should 
have been rejected. It was alleged that the Returning Officer had before him only 
the original list of voters in which the name of Karuppan Chetti found place, but 
did not have with him the list of electors published in 1963, according to which 
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the name of Karuppan Chetti was ordered to be deleted by the Reventie Divisional 
Officer. It was alleged that the result of the election was materially affected by 
the improper reception of the nomination paper and by non-compliance with 
section 22 ofthe Act. Itis here necessary to quote rule 11 (c) so far as, is relevant: 


“ Ifin the opinion of the Election Gourt (c) the result of the election has been 
materially affected, by any irregularity in respect of a nomination paper or by the 
improper reception or refusal of 2 nomination paper or vote or by the non- 
compliance with the provisions of the Act and the rules made thereunder, the 


election of such returned candidate shall be void.’ 


The petitioner wanted that the election of the three returned candidates should 
be declared void on the above ground; in addition he wanted a declaration that he 
must be deemed to have been elected. Rule 12 is on these lines. 


“12, (1) At the conclusion of the enquiry the Election Court shall declare 
whether the election of the returned candidate or candidates is void under rule 
11. l 


(2) If the Election Court declares the election of the returned candidate or 
candidates void, it shall further pass an order either: 


(a) declaring that any other party to the petition who has under these rules 
claimed the seat has been duly elected, or (b) ordering a fresh election. 


(3) The order of the Election Court under sub-rule (1) and (2) shall be 
final.’’ 


In the election petition, the three returned candidates figured as respondents 1, 
< and 3 in the following-order. Veera Gounder, Kandaswami and Karuppan Chetti. 
The other two, Annamalai and Govindan figured as respondents 4 and 5. The 
election petition was contested by the returned candidates. The Election Court 
‘held that the Karuppan Chetti’s name had been ordered to be deleted in 1963 by 
the Revenue Divisional Officer, that he was therefore nat qualified under section 22 
of the Act to stand for the election, that the Returning Officer did not have before 
him the list of deletions and that the acceptance of the nomination of Karuppan 
Chetti was improper, though no objection was taken before him at the time of 
the scrutiny of the nominations. The Election Court further held that the result 
of the election of all the three returned candidates had been materially affected 
‘by the improper reception of the nomination paper of Karuppan Chetti. His 
point was that it could not be predicated that the wasted votes, namely 127, cast 
in favour of Karuppan Chetti, would have been cast in favour of one or the other 
ofthe contesting candidates and therefore the only course open to him was to declare 
the whole election void. On the same reasoning, he declined to declare the 
election petitioner, Ramaswami Gounder, elected. 


This petition has been filed by the three returned candidates whose election has 
‘been set aside. SriR. Balasubramaniam, learned Counsel for the petitioners before 
me, does not challenge the finding of the Election Court that Karuppan Chetti’s 
name had been deleted in 1963 and that he was not therefore qualified. He con- 
cedes therefore that he could not seriously challenge the finding of the Election 
Court setting aside the election of Karuppan Chetti. But he sabri: that there 
was no justification for setting aside the election of the other two returned candidates, 
His argument is that under rule 11 (c) quoted above, it was necessary for the elec- 
tion petitioner to show that the result of the election of the other two returned 
candidates, Veera Gounder and P. Kandaswami, was also materially affected by 
the improper reception of the nomination paper of K. Karuppan Chettiar or by 
non-compliance with section 22 >f the Act relating to K. Karuppan Chetti. He 
submits that in order to show that the result of the election was materially affected 
` regarding Veera Gounder and Kandaswami, the election petitioner should have 
shown that the 127 votes, which were wasted on’ Karuppan Chetti would, if he had 
‘not contested, been so distributed to the other contesting candidates as to bring 
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about the defeat of Veera Gounder and Kandaswami. The learned Counsel urges. 
that the. election petitioner made no'such.attempt and that consequently, he could 
not succeed in setting aside, the election of Veera Gounder and Kandaswami. 


In support of his contention, learned Counsel relies on the decision of the 
Supreme Court. in’ Vashist Narain Sharma v. Dev Chandra, Seewalal_v. 
P. K. Ghoudry?. In Vashist Narain Sharma v. Dev Chandrat, there was only 
one member who had to be elected. The vates polled by the five contesting candi- 
dates were as follows :— 


Ło Vashist Narain Sharma i 3. ne 12 868 
2. Vereshwar Nath Rai ia 10,996 
3. Mahadeo .- . 3,950 
4. Dudh Nath .. « 4,983 
5.. Gulabchand . ee 1,768 


Three electors filed an election petition to declare the elector af Vashist Narain 
Sharma void an the ground that the nomination of Dudh Nath (No. 4) was impro- 
perly accepted, by the election officer. It was found that his nomination has been 
improperly accepted because he filed his nomination under a false name. But it 
was held that it was not proved by the election petitioners that the result of the elec- 
tion had been materially affected by the improper acceptance of the nomination. 
Their Lordships envisaged three possible situations : 


(1) Where the candidate, whose nomination wzs improperly 2ccepted has 
secured less votes than the difference between the returned candidate ard the candi- 
date securing the next highest number of votes; (2) where the person. referred to 
above secured more votes (than the said difference); ard (3) where the person whase 
nomination had been improperly accepted was the returned candidate himself, 
Their Lordships point out that in the first case, the result is.not affected at all because, 
even ifthe votes wasted on the candidate whose nomination was improperly accepted, 
are entirely added, to the second highest candidate, it would make no difference to 
the result, and the returned candidate would retain the seat. Again, in the third 
case, there can be no doubt that the result has been materially affected by the impro- 
per acceptance of the nomination of the returned candidate. So far as the 
case is concerned, their Lordships observe thus : 

‘**But we are not prepared to hold that the mere fact that the wasted votes-are 
greater than the margin ‘of votes between the returned candidate and candidate 
securing the next: highest number of votes must lead to the necessary inference 

that the result of the election has been materially affected. That is a matter 
which has to be proved and the onus of proving it lies upon the petitioner. It 
will nat do merely to say that all or a majority of the wasted votes might have gon. 
-to the next highest candidate. The casting of votes at an electian depends upon 
a variety of factors and it is not possible far any one to predicate how many or 
`. which proportion of the votes will go to one or the ather of the candidates. While 
- -it must be recognised that the petitioner in such a case is confronted with a difficult 
situation, it is not possible to relieve him of the duty imposed upon him by section 
100.(1)(c) and hold without evidence that the duty has been discharged. Should 
the petitioner fail to adduce satisfactary evidence to enable the Court to find in 
his favour on this point, the inevitable result would be that the Tribunal would 
not interfere in his favour and would allow the election to stard.’’: 


In Seewalal v. P. K. Chowdry dnd others, there were five contesting candidates. 
The votes secured by them at the election were as follows : 


P: K. Chowdry . -- .. -5,308 

Seewalal a l -> a. - 4,074 

Amarchand ` i : a 3,908 

Nilapchand ae 1,500 é 
Narain Singh = el ak 719 l 
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P. K. Chowdry was declared elected, Seewalal, next to him, filed an election 
petition alleging that Amarchand was disqualified to contest the election for the 
reason that he was a Government contractor and that the result of the election had 
been materially affected by the improper acceptance of Amarchand’s nomination 
paper. The election petition was dismissed. Seewalal filed on appeal which came 
up before the Madhya Pradesh High Court. . The learned Judges, following the 
Supreme Court decision in Vashtst Narain Sharma v. Dev. Chandra’, observed 
that the burden lay on Seewalal ta establish that the result of the election had been 
materially affected by the improper acceptance of Amarchand’s nomination paper 
in other words, it was incumbent on him to show that more than 1 234 votes (which 
was the difference between him and the votes of P. K. Chowdry) would have gone 
to Seewalal out of the 3,908 votes polled by Amarchand. The learned Judges 
examined the evidence tendered by the Seewalal on this aspect and held that the 
evidence was not sufficient to discharge the burden. 


_ Two other cases where the test propounded by the Supreme Court was applied ` 
may be mentioned, namely, Devasharan Singh v. Sheo Mahadev Prasad and others?, 
and Ratan Shukla v. Dr. Brinjendra Swarup and others. 


It seems to me that the contention of the learned Counsel must be accepted 
so far as Veera Gounder and Kandaswami are concerned, the wording of-rule: 11 
(c) of the Election rules framed under the Madras Panchayats Act (KX XV of 1958) 
is such that the principles laid down in the above decisions will clearly apply and 
it is necessary for the election petitioner to prove that the improper reception of the 
nomination of Karuppan Chetti and his want of qualification under section 22 of 
the Act materially affected the election of the other two returned candidates Veera 
Gounder and Kandaswami. The rule contemplates that the petitioner should 
have the election:of each of the returned candidates to be void. Emphasis may 
be made on the use of the words ** the return of such returned candidates shall be 
void.’? Merely because the €lection of Karuppan Chetti has to be set aside, it 
would not automatically follow that the election of the ather two has to be set aside, 
unless it is proved that their election has been materially affected by the improper 
reception ofthe nomination of Karuppan Chetti and his want of qualification under 
section 22 of the Act. Here it is not contended by Sri N. C. Raghavachari, for the 
respondents, that any attempt was made by the election petitioner to show that 
the result of the improper reception of the nomination of Karuppan Chetti and his 
want of qualification has materially affected the result regarding Veera Gounder 
and Kandaswami. The Election Court has in setting aside, their election merely 
said . 
“It cannot be said at this stage that if the third respondent was not allowed to 
' contest the election, how and in what proportion the voters polled in his favour 
would have been divided among the other contesting candidates. ‘Therefore, 
in my opinion because of the improper acceptance of the nomination of.the third 
‘respondent for the election of Ward No. 1 of Veera Gounder Panchayat, the 
_ result of the election had been materially affected.” | 
But, it is precisely this reasoning which has been condemned by their Lordships of 
‘the Supreme Court, because they say: . . . 
“It will not da merely to say that all or a majority of the wasted votes might 
have gone to the next highest candidate”? . e +) ce o u 
Mr. N. C. Raghavachari, learned Counsel for the respondents, however, 
relies on two other decisions of the Supreme Court to justify the order of the Election 
‘Court, The first is Durga Skankar v. Thakur Raghuraj Singh’, and the other is Surendra 
Nath Khosla and another y. Dalip Singh and others®, Jt must be observed at the outest 
ee 
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that the Act which their Lordships had to apply in these cases was the Representa- 
tion of the People Act, 1951, as it stood before its amendment by Act XXVII 
of 1956, Section 100 as it originally stood, so far as material ran thus : 


“ Section 100 (1): Ifthe Tribunal is of opinion—(c) that the result of the elec» 
tion has been materially affected by the improper acceptance or rejection of 
any nomination; the Tribunal shall declare the election to be wholly void.” 

Sub-section (2) stated :— 
“ Subject to the provisions of the sub-section 3, if the Tribunalis of opinion—(c) 
_ that the result of the election has been materially aff cted by the impraper recep- 
tion or refusal of a vote or by the reception of any vote which is void, or by any 
non-compliance with the provisions of the Constitution or of this Act or of any 
_ rules or order made under this Act or any other Act or rules relating to the election, 
or by any mistake in the use of any prescribed form, the Tribunal shall declare 
the election of the returned candidate to be void.”’ 

Thus in the old Act, section 100 (1) contemplated contingencies where the 
Tribunal had to declare the election to be wholly void, and section 100 (2) contem- 
plated contingencies where the Tribunal had to declare the election of the returned 
candidates alone ta be void. As a result of the amendment by the Act of 1955 this 
distinction was swept away and section 100 (1) (c) and (d) (i) to (iv) read thus : 

“ Section 100 (1).—Subject to the provisions of sub-section (2) if the Tribunal 

is of opinion (c) that any nomination has been improperly rejected or ; 


(d) that the result of the election in so far as it concerns a returned 
candidate, has been materially affected :— " 
(e) etc:—(i) by the improper acceptance of any nomination, or 
(ii) by any corrupt practice committed in the interest of the.returned candi-. 
- date by a person other than that candidate or his election agent or a person acting 
with the consent of such candidate or election agent .or 


(iii) by the improper reception, refusal or rejection of any vote or the 
reception af any vote which is void, or- 


_ (iv) by any non-compliance with the provisions of the Constitution or of 
this Act or of any rules or orders made under this Act, . 
The Tribunal shall declare the election af the returned candidate ta be 
void,” l 


Now, there is no provision for declaring the election to be wholly void where 
there are two or more returned candidates. In DurgaShankar Mehtav. Thakur Raghuraj 
Singh and others? it was a double member constituency one a general constituency 
and the other reserved for the scheduled tribes. The appellant Durga Shankar was 
declared elected for the general seat, having secured 18,267 votes. Vasant Rao 
{respondent 2) was declared elected for the reserved seat having secured 14,442 
votes. Atthe time of the nomination, he was under 25 years and was consequently 
not qualified to stand for the election under Article 173 of the Constitution. But 
this objection was not taken before the Returning. Officer. . It was taken at the time 
of the election. petition and was found to be established. The election of Vasant 
Rao was therefore clearly void. But the further question arose whether the election 
of Durga Shankar, had to be declared void. The decision on that turned on the 
question whether it was the provisions of section 100 (1) (c) of the old Act applied 
or section 100 (2) (¢). If section 160 (1)(¢) applied, the Tribunal] had to declare 
the election to be wholly void, which meant that the appellant’s élection also had to 
to be declared void.. Butifit was section 100 (2) (c) which applied,that would vitiate 
only the election of Vasant Rao and not of the appellant. On-behalfofthe appellant 
it was contended that because no objection was taken before the Returnirig Officer 
that Vasant Rao was below 25 years of age and his name actually found place in the 
Voter: List, the Returning Officer was justified in acgepting his nomination and it 
could not be said to be a case ofimproper acceptance.of Vasant Rao’s nomiration and 
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that the case would-only be non-compliance with the provisions of the Constitution 
Their Lordships accepted that submission and held that consequently section 100.(1) 
(c) did not apply and section 100 (2) (c) applied. In that view, the election of the. 
appellant was upheld. Mr. N. C. Raghavachari presses this decision into his: ervice 
in this case on the ground that here also there was only want of qualification of 
Karuppan Chetti under section 22 of the Act and it was not a case of improper accep- 
tance of his nomination. But this case is of no assistance to him, because the wordin 
of rule 11 (c) of the rules under the Madras Panchayats Act already quoted, Rule 
i1 (c) makes it incumbent on the election petitioner to prove that the result of the 
election has been materially affected not merely in the case of improper reception 
of the nomination paper but also in the case of non-compliance with the provisions 
of the Act. i . * 
In Surendranath Khosla and another v. Dalip Singh and others}, it was a double mem- 
ber constituency, one was .a general seat and the other was a reserved seat. 
The first appellant, Surendranath Khosla, secured'theh ighest number of votes, 
13,853 in the general seat and the second appellant Pritam Singh secured the highest 
number of votes in the reserved séat 13,663. One Buta Singh had also filed his 
nomination for the general seat, but it had been improperly rejected. Hence, thè: 
Tribunal acting under the provisions of the then section 100 (c) of the Act, declared: 
the election to be wholly void. It was contended before their Lordships that the 
election of the second respondent-appellant should not have been set aside, but their 
Lordships repelled this contention obsérving that the Tribunal had to declare the 
election to be wholly void. The election in that case was in respect of a double 
member constituency and was an integral one, and if it had to-be declared void, 
the Tribunal was justified in setting aside the election as a whole. As Ihave already 
pointed out, this conclusion was based on the language of section 100 (1) (c) of the 
Representation -of the People Act as it then stood. Now even the Representation 
of the People Act has been amended and similarly rule rr (¢) of the rules under 
the Madras Panchayats Act contains no provision for declaring the election to be 
wholly void. Therefore, the above decision cannot apply. se 


Sri N.C. Raghavachari, however, seeks to justify the act of the Election Court 
under rule 12 (b) of the rules, namely; that it could order fresh election: But this rule 
has to be read along with rule 11, and if, on a true construction ofrule 11, the election 
of Veera Gounder and Kandaswami is not liable to be set aside for. want of proof of 
the result of the election having been materially affected in their case rule 12 cannot 
be invoked by the election petitioner. Rule 12 can only mean that the .Election 
Court could have ordered fresh elections only in the case of Karuppan Chetti, 


Mr. N. C. Raghavachari then contended that the jurisdiction of this Court 
under Article 227 of the Constitution could not be invoked to, correct the error which 
might have been committed by the Election Court in this case, and in support of 
this contention, he relied on a decision of the Supreme Court in Satyanarayana: v: 
Mallikarjun®. That was a case where their Lordships held that the error of law, even 
if there was any, was not apparent on the face of the record and therefore, the High 
Court was not justified in exercising their power under section 115, Civil Procedure 
Code of under Article 227. Here however, the error of the Tribunal (Election Court) 
is apparent on the face of the record. oy 

Sri N.C. Raghavachari then urged that his client, the election petitioner, shoul 
be declared elected on the place of Karuppan Chetti., But this cannot be done, 
because in: the first place, he has not filed any petition challenging the portion of the 
order of the Election Court declining to declare him elected and secondly, he has not 
shown that the 127 votes wasted on Karuppan Chetti would have come to him to 
an extent to make him successful as between him and the other two respondents, 
Annamalai and Govidaswami. 


_In the result, I confirm the order of the Election, Court setting aside the elections 
of Karuppan Chetti, but set astde the order of the Election Court in respect of Veera 





"1, (1957).8,C.J. 162.: (1956) 12 E.L.R.370: 2. A.I.R. 1960 S.C. 137. | 
41957) S.C.R. 179: A.LR. 1957 S.C. 242.0 ` -> ; ag 
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Gounder and Kandaswami. Their election is upheld. Fresh elections will take 
place in respect of the vacancy caused by the setting aside of the election of 
Karuppan Chetti. No costs. 


V.M.K. = 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice M. NATESAN. 





Order accordingly. 


Samba Nataraja Dikshitar ~... Appellant* 
J. 
Kalyanasabesa Dikshitar, the present Secretary to the Podu Dikshitars 
of Sri Sabhanayagar Devasthanam .. Respondent. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 49 and 

'93—Bar of jurisdiction of civil Court—Auction sale of rights of Podu Deekshidar of 

a temple for not paying fines imposed for failure to keep Kaval Morai as required by 

a resolution—Resolution, however, not validly passed—Civil suit by Podu Deekshidar 

for a declaration of his rights and for injunction—Maintainability—Civil Procedure 

Code (V of 1908), Section 9. 

Civil Procedure Code (V of 1908), section 35 (2)—Scope. 

When a plea is put forward that in any matter the jurisdiction of a civil Court 
to entertain a suit is barred the question has to be examined bearing in mind 
the general presumption in favour of the jurisdiction of the civil Court. It has 
been repeatedly pointed out that proper tribunals for determination of disputes. 
as to rights and properties are Courts and a person’s right to resort to a civil 
Court should not be whittled down unless it is expressly or by necessary impli- 
cation barred by a statute. 


The plaintiff, one of the Podu.Deekshidars of Sri Sabanayakar temple, 
Chidambaram, filed a suit for a declaration that he is entitled to all the duties 
of his office in the above temple and to receive the emoluments thereof and for 
a permanent injunction restraining the secretary to the Podu Deekshidars of the 
temple and others from interfering with his performance of the duties of his 
office. The cause of action for the suit arose when on the failure of the plaintiff 
to keep a newly introduced Kaval Morai (temple watch turn) he was fined and 
on failure to pay the fine amount the next day his rights in the temple as Podu 
Deekshiday was auctioned away and sold to another Podu Deekshidar. On the 
question whether the civil Court had jurisdiction to entertain the suit and whether 
the suit should be decreed. 


Held: The civil Court had jurisdiction to entertain the suit. It was not 
barred either by the rules governing the Podu Deekshidars or by section 49 read. 
with section 93 of the Madras Hindu Religious and Charitable Endowments 
Act (XEX of 1951). 


The resolution introducing the new Kaval Morai had not been validly passed 
by the general body and would not therefore be binding on the plaintiff and on 
the basis of the invalid resolution the plaintiff cannot be punished for not dis-- 
charging the duties of Kaval Mordi., In such circumstances it cannot be said. 
that the trustee of the temple has exercised a disciplinary jurisdiction which he 
has in the matter. So the impugned Act does not fall under section 49 of the 
Madras-Act XIX of 1951 and hence section 93 of the Act cannot be invoked to- 
bar the suit. l 


The rules governing the Podu Deekshidars ofthe temple have no statutory force.. 
Hence the fact that the remedies provided thereunder had not been exhausted. 
cannot preclude an aggrieved party from approaching the civil Court for relief. 

* S.A. No. 1887 of 1962. © +... , 7: 29th Match, 1967. 
20 
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The suit as prayed for must therefore be decreed. 
However, it was held that the plaintiff is not entitled to his costs. 


_ Appeal against the Decree of the Court of the Subordinate Judge of Guddalore 
in Appeal Suit No. 216 of 1961, preferred against the decree of the Court of the 
District Munsif of Chidambaram in Original Suit No. 112 of 1959. 


A, Sundaram Iyer and N. Vanchinathan, for Appellant. 
R. Ramamurthi Aiyer and V. Ratnam, for Respondent. 


The Court delivered the following 


Jupement.—The plaintiff who has failed in both the Courts below is the 
appellant in this Second Appeal and the only question that falls for determination 
is whether the civil Court has jurisdiction to entertain the suit in question. The 
short facts are: The plaintiff is one of the Podu Deekshidars of Sri Sabanayakar 
Temple, Chidambaram, and the suit is for a declaration that he is entitled to all 
the duties of his office in the above temple and to receive the emoluments therefor 
and for a permanent injunction restraining the defendant andthe Podu Deekshidars 
from interfering with his performance of the duties of his office. The defendant 
has been impleaded as the Secretary of the Podu Deekshidars of the temple and as 
representing the temple and its Podu Deekshidars. The cause of action for the 
suit arose when on the failure of the plaintiff to keep a newly introduced “ Kaval 
Morai ” (temple watch turn); he was fined and on failure to pay the fine amount 
the next day his rights in the temple as Podu Deekshidars for the vattam were 
auctioned away and sold to one Chandrasekhara Deekshidar, another Podu 
Deekshidar. The temple at Chidambaram and the wordship therein and the status 
of the Podu Deekshidars have been the subject of discussion and consideration in 
Natesa v. Ganapathi1, and in Marimuthu Dikshidar v. State of Madras?, decided along 
with Sri Shirur Mutt v. Commissioner, H. R. E. Board’. As will be seen from these 
decisions, the management of the temple is vested in the body ofDikshidars. The 
Dikshidars combine in themselves the functions of trustees as well as Archakas. 
They have no inams and they have to devote their time exclusively to look after 
the affairs of the temple and carry on the worship in it by an internal arrangement 
entered into between themselves over a century ago, as evidenced by the rules framed 
by them. These Dikshidars are prohibited from taking up any other avocation 
and of necessity they have to depend upon for their livelihood on what they receive 
at the temple either as Dakkshina or other offerings made to the deity. As pointed 
out by this Court in Sri Shirur Mutt v. Commissioner, H. R. E. Board?, they are bound 
up with the temple and service to God is the only source of their livelihood. The 
rules framed by these Dikshidars who are Dharmakarthas and Archakas provide 
for custody of the properties, turns of worship, etc. The rules governing them are 
exhibited in the present case as Exhibits A-2 and B-4. The rules also cover the 
administration of the temple by the Podu Dikshitars. There is also a’ scheme 
framed under Madras Act II of 1927 for the better administration of the temple. 
The Dishidars are generally on duty in the temple 20 at a time, each batch of 20 
staying on duty for 20 days. There are six turns of service provided for Puja Morai, 
Padukkai Morai, Asthandra Morai, Maniyam Morai, Committee Morai and 
Vahana Mandapa Morai. Morai lists are prepared and put up by reference to which 
the Dishidars take up their Morais and attend to the duties. At the beginning of 
each period of 20 days called Vattam, the lists containing the various turns of the 
turn holders are published on the notice board of the temple. The Padukkai Morai 
consists of five persons for five days. Their duties are to keep watch and ward in 
the principal shrine of Sri Nataraja during nights and in the day time to perform 
Archanas for such pilgrims as may come. In addition to this, the watch and ward 





1. (1891)I.L.R. 14 Mad. 103. 3. (1952) 1 M.L.J, 557 at 599. 
2. W.P. Nos.379 and 380 of 1951. » Cee eo 
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duty has to be performed by the Poojai Moraikars, 20 in number, for 4 days in each 
of the Sannidhanams. Thus there would be generally 25 turn holders safeguarding 
the temple. In addition, two Dikshidars have to see to the safety of the Vahanams 
and the temple vessels. They are called Vahanamandapa Moraikars. This 
system of safeguarding the sbrine and its properties has been in vogue for several 
decades. The rules of the temple are contained in rule books and resolutions of 
the general body made from time to time. While as Podu Dikshidars they consti- 
tute a body of trustees of the temple, when they act as Archakas they will be servants 
of the trustees, that is, then they carry out their obligations to the temple, and are 
subject to the disciplinary jurisdiction of the body of trustees. 


It so happened that in Arpasi, 1958, there was theft of gold plates in three 
stoopies of the Kanakasabai adjacent to Sanctum Sanctorum. Thereupon a general 
body meeting of the Podu Dikshidars was convened on 26th October, 1958, and a 
resolution was passed at the meeting that another set of 21 Dikshidars must guard 
the temple and prevent thefts. The resolution was later amended on 10th 
November, 1958, at another general body and in accordance with this resolution 
it was resolved that 8 Dikshidars should do ** Kaval Morai ” by turn from 12 noon 
to 5 P.M. and from 10-30 P.M. to 6 A.M. from the topmost terrace of the temple to 
prevent thefts. There can be no two views that the introduction of the Kaval 
Morai was in the best interests of the temple and bona fide made by the Dikshidars 
who attended the general body meeting. Nor is it questioned that the general 
body of the Dikshidars has power to make new rules. The plaintiff herein was 
given intimation of his turnin the Kaval Morai which fell on grd December, 1958 
and 4th December, 1958 according to usage. While other persons received notice 
of their turns, the plaintiff refused to receive the notice and he was fined Rs. 10. 
‘The fine was not paid immediately in terms of the rules and there was a default 
fine of Rs. 23-8-0 payable on or before 5th December, 1958. The plaintiff paid 
these fine amounts under protest and it is stated that he went up in appeal to the 
Deputy Commissioner, Hindn Religious end Charitable Endowments. The plain- 
tiff’s next turn came on 20th January, 1959 and 21st January, 1959. He failed to 
discharge his duties on these two days and he was again fined Rs. 10 per each 
day. The fine amounts were not paid and so they were enhanced by 25 per 
cent. The plaintiff still did not pay the fine amounts. Thereafter in accordance 
with the usage on 22nd January, 1959, the plaintiff’s rights as Dikshidar were put 
up in auction among the Dikshidars, as already stated. It is thereupon the plaintiff 
came up with the suit challenging the validity of the new Kaval Morai and the 
consequential absence of jurisdiction to fine him and put up bis rights as a Dikshi- 
dar in auction for realisation of the fine amount. 


Both the Courts below have upheld the plaintiff’s contention that the resolu- 
tion introducing the new Kaval Morai has not been validly passed by the general 
‘body and would not therefore be binding on the plaintiff. They would further 
hold that on the basis of the invalid resolution the plaintiff cannot be punished for 
not discharging the duties of Kaval Morai, and that his suspension from service 
is unjust and illegal. But in the view that the civil Court’s jurisdiction is taken 
away by virtue of the provisions of the Madras Hindu Religious and Charitable 
Endowments Act, 1951, the sult has been dismissed. 


' The basis for the finding of invalidity of the resolution is found in the rules 
themselves. The quorum for a general body meeting of the Podu Dikshitars is 
fixed under rule 41 of the rules as 44 members. The general body is also given 
powers to make new rules and enforce the same. But for this purpose also the 
quorum is fixed at 44 members. It appears that the Pedu Dikshidars had passed 
a resolution fixing the quorum of a general body meeting at 21. But in this general 
body of the Podu Dikshitars:where the quorum was reduced from 44 to a1 only 19 
Dikshidars were present. When the resolution fixing the Kaval-Morai was passed, 
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no doubt 29 Dikshidars were present. But the resolution fixing the quorum at 
21 can have no validity, as it was passed by a general body of only 19 members. 
If at that meeting 44 members had been present, they could have validly reduced 
the quorum of a general body from 44 to 21. The anomaly and the extreme 
irregularity of the proceeding under which the quorum was reduced to 21 are too 
apparent. It is in these circumstances that the Courts below have held that the 
resolution providing for Kaval Morai was invalid and not binding on the plaintiff. 
The plaintiff has not accepted the Kaval Morai and when he once paid the fine 
amounts, he paid them under protest without prejudice to his rights to challenge 
the same. For the defendant it is contended that in accordance with the rules and 
usage for realisation of the fine amounts his rights in the temple have been sold and 
therefore he was lawfully prevented from doing the duties of his office as Archaka 
and trustee. This plea in defence has not been accepted by the Courts below and 
quite properly. The plaintiff is bound to obey and carry out the directions of the 
general body of the trustees duly published and communicated. He will be guilty 
of indiscipline and disobedience on failure to obey all the lawful directions of the 
general body. But here the Kaval Morai system is not a duty lawfully imposed on 
him. It cannot be said that the Kaval Morai system introduced by a resolution 
passed at a general body meeting where there were less members than the quorum 
prescribed is valid. Consequently the Kaval Morai system should be considered 
to be null and void and not an obligation or duty imposed either by custom or usage 
er rules governing the Podu Dikshidars. 


The question now is whether the plaintiff is prevented by any provision of law 
or by the rules of the temple from challenging the validity of the ‘ Kaval ? rules and 
getting a declaration in the, Court of their nullity and thus have established his 
rights and duties as a Podu Dikshidar in the temple. 


First, the objection to the maintainability of the suit based on certain provisions 
in the rules governing the Podu Dikshidar may be disposed of without much. 
difficulty. The Courts‘below have not accepted- the objection. A plea was put 
forward on behalf of the defendant that under the rules appeals are provided to 
special bodies the Maha Sabha and Sidhantha Sabha from the decisions of any 
general body, and that without exhausting this remedy, a suit is not cognizable 
by a civil Court. These rules have no statutory force. They are framed by a 
domestic forum and cannot préclude a party aggrieved from approaching the civil 
Court for relief. In Satyanarayana Murthi v. Narayana Murihi*, a question arose 
whether the right of suit was taken away by a rule made under the power conferred 
by a scheme framed for the administration of school. The head clerk questioned 
his dismissal by the Executive Committee of the School, Under the rules governing 
the management of the institution an appeal was provided from a decision or order 
of the Executive Committee to the General Committee and finality was given to 
the decision of the General Committee. Overruling the contention that the rule 
barred a remedy of approaching the civil Court, the learned Judge Satyanarayana 
Rao, J., said : - 2 f ; cee 


“ The present is not a case of a right for the first time created by a statute 
along with a remedy to enforce that right and therefore the person claiming that 
right or deprived of that right should pursue the remedy provided by the.statute, 
be that is his only exclusive remedy. The right of suit under section 9 cannot be 
taken away by a rule made under the power conferred by the scheme framed for 
the administration of the school. It has no statutory force and cannot affect 
the provisions of the Civil Procedure Code, My attention has not been drawn 
to any authority which holds that in such circumstances by the existence of a rule 
which provides an optional remedy by way of appeal to the General Committee 

. the aggrieved party haf no right to go to a civil Court to have an adjudication 
on the right which he claims in the suit.” a i 











1; (1951) 2 M.L.J. 333: LL.R*(1952) Mad. 535: A.LR. 1952 Mad. 106 at 107.- -© -= 
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The more formidable bar is in the provisions of the Madras Hindu Religious 
and Charitable Endowments Act(XIX of 1951) now repealed by Madras Act (XXII 
of 1959). There is little difference between the two Acts in regard to the concerned 
provisions. Section 49 of Madras Act (XIX of 1951) runs as follows :— 


“ (1) All office-holders and servants attached to a religious institution or in 
receipt of any emolument or perquisite therefrom shall, whether the office or 
, service is hereditary or not, be controlled by the trustee; and the trustee may, 
after following the prescribed procedure, if any, fine, suspend, remove or dismiss 
any of them for breach of trust, incapacity, disobedience of orders, neglect of 
duty, misconduct or other sufficient cause. 


(2) Any office-holder or servant punished by a trustee under sub-section (1) 
may, within one month from the date of the receipt of the order by him, appeal 
against the order to the Deputy Commissioner. 


(3) A hereditary office-holder or servant may, within one month from the 
date of the receipt by him of the order of the Deputy Commissioner under sub- 
section (2), prefer an appeal to the Commissioner against such order.” 


The argument for the defendant based on this provision is that in view of the pro- 
visions for appeal to the Deputy Commissioner and further appeal to the Com- 
missioner, the right of the plaintiff to sue is barred. Section 49 by itself does not 
contain any express prohibition against an aggrieved party going to a civil Court. 
Nor does it give any finality to the order of the Commissioner. Only a provision 
for S AN appeal has been provided for., But there is section 93 which 
runs thus : 


“No suit or other legal proceeding in respect of the administration or manage- 
ment of a religious institution or any other matter or dispute for determining or 
deciding which provision is made in this Act shall be instituted in any Court 
of law, except under, and in conformity with, the provisions of this Act.” 


Learned Counsel for the defendant argues that whether the suit in the form 
presented may be considered to be one relating to the administration or manage- 
ment of the religious institution, it is certainly a matter or dispute for determining 
or deciding which provision has been made in the Act. It is therefore contended 
that no suit should be instituted in a civil Court except when provided under the 
Act. Inother words, the contention is that there is an absolute bar to the institution 
of any suit in a civil Court in respect of such matters, unless it is permitted by the 
Act. That is, the clause “ except under, and in conformity with the provisions 
of this Act ” does not relate merely to procedural aspect of the suit permitted under 
the Act but is also a prohibition against the institution of any suit, unless it is 
provided specifically under the Act. Reading sections 49 and 93 together, ex facie 
it appears that all suits in relation to the matters referred to in section 93, unless 
a provision for it is made under the Act, are barred. 


In State of Madras v. K. Melamatam?, the Supreme Court observed : 


“ Now, one of the disputes in this suit is whether the institution is a religious 
institution within the meaning of Act XIX of 1951. Specific provision is made 
in sections 57,61 and 62 of the Act for determination of that dispute by the Deputy 
Commissioner, the Commissioner afid eventually by a suit instituted in a Court 
under section 62. The present suit is not brought under or in conformity with 
section 62 and consequently in so far as the suit claims the relief of injunction 
restraining the levy of contribution and audit fees under Act XIX of 1951, it 


is barred by section 83 of the Act.” 


In the present case, as pointed out above, there is no provision for any suit challeng- 
ing the ultimate order the Commissioner may make uf the matter. Here what has 


' a amr e a e 
“1. (1966) 2S.C.J. 175: (1966) 2 M.L.J. (S.C.) 13: (1966) 2 An.W.R. (S.C.) 13: ADR. 1965 
S.C. 1570 at 1573. . 
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happened is that pursuant to the order under section 49 the management has pur- 
ported to put up in auction the plaintiff’s right as Dikshidar and had sold it away. 
No question was raised before me as to the validity of such mode of realisation of 
fine by a private body. It is stated to be based on usage and custom and in the 
absence of any argument directed on that matter, I shall not examine the validity 
of the same. The relief claimed in substance relates to the personal rights of 
the plaintiff as a trustee or Dikshidar which he lost by auction and sale of the same 
pursuant to a fine invalidly levied. In Sri Shirur Mutt v. Commissioner, H. R. E., 
Madras}, referring to the suit temple it is pointed out that the position of the 
Dikshidars of Chidambaram labelled trustees of the temple is virtually analogous 
to that of a Matathipathi of a Mutt except that the Pothu Dikshidars of the temple 
functioning as trustees will not have the same dominion over -the income of the 
properties of the temple which the Matathipathi enjoys in relation to that income 
from the Mutt and its properties. In essence here the plaintiff is asserting his 
personal rights which have been forfeited. 


When a plea is put forward that in any matter the jurisdiction of a civil Court 
to entertain a suit is barred, the question has to be examined bearing in mind the 
general presumption in favour of the jurisdiction of the civil Court. It has been 
repeatedly pointed out that the proper tribunals. for determination of disputes as 
to rights and properties are Courts and a person’s right to resort to a civil Court 
should not be whittled down unless it is expressly or by necessary implication barred 
by a statute. As observed by Gajendragadkar, J. (as he then was) in Firm I. $. 
Chetty &@ Sons v. State of Andhra Pradesh.? 


“ The exclusion of the jurisdiction of civil Courts to entertain civil causes will 
not be assumed unless the relevant statute contains an express provision to that 
effect, or leads to a ‘necessary and inevitable implication of that nature. The 
mere fact that a special] statute provides for certain remedies may not by itself 
necessarily exclude the jurisdiction of the civil Courts to deal with a case brought 
before it in respect of some of the matters covered by the said statute.” 


It that case the Supreme Court had to consider the scope of section 18-A of the 
Madras General Sales Tax Act, 1939 which barred suits or other proceedings except 
as expressly provided for in the Act to set aside or modify any assessment made 
under the Act. The bar under section 18-A was held to cover and as excluding 
the jurisdiction of civil Courts in respect of the suits covered by the provision and 
the prohibition was treated as express. While holding that there can be no doubt 
that where an order of assessment has been made by an appropriate authority under 
the provisions of the Act any challenge to its correctness.and any attempt either 
to have it set aside or modified must be made before the appellate or the revisional 
forum prescribed by the relevant provisions of the Act and a suit instituted for the 
purpose would be barred under section 18-A, it was emphasised ‘that while provid- 
ing for a bar, to suits in ordinary civil Courts in respect of matters covered by section 
18-A the Legislature has taken the precaution of safeguarding the citizen’s right 
by providing for adequate alternative remedies. After referring to the provision 
in the Act which enables the matter fo bé heard by a Bench of not less than, two 
Judgestin the High Court, it is stated that in the light of the elaborate alternative 
remedies provided in the Act the scope and effect of section 18-A must be judged. 
Adverting: to the oft-quoted observations of Lord Thankerton in Secretary of State v. 
Mask & Co.? it is stated: | 
“ Non-compliance with the provisions of the statute to which reference is made 
by the Privy Council must, we think, be non-compliance with such fundamental 
Se ee 
1. ER 1 M.L.J. 557. _ 3. L.R. 671.A. 222 : (1939-40) F.C.J. (P.C.) 
2. (1963) 2 S.C.J. 725:(1964) 1 M.L.J.(S.C.)` 15: LJI.R. (1940) Mad. 599: (1940) 2 M.LJ. 
5: (1964) 1 An.W.R. (S.C.) 5: (1964) 1S.C.R. 140: A.I.R. 1940 P.C. 105 at 110. 
752: A.I.R, 1964 S.C. 322 at 324. j G g 
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provisions .of the statute as would make the entire proceedings before the appro- 
priate authority illegal and without jurisdiction. Similarly if an appropriate 
authority has acted in violation of the fundamental principles or judicial procedure 
that may also tend to make the proceedings illegal and void and this infirmity 
may affect the validity of the order passed by the authority in question. It Is 
cases of this character where the defect or the infirmity in the order goes to the 
root of the order and makes it in law invalid and void that these observations 
may perhaps be invoked in support of the plea that the civil Court can exercise 
its jurisdiction notwithstanding a provision to the contrary contained in the 
relevant statute”, 


In Kamala Mills v. Bombay State, section 20 of the Bombay Sales Tax Act 


corresponding to section 18-A of the Madras Sales Tax Act was under consideration. 
The argument in that case for the State was that the bar under section 20 can have 
no application when the order of assessmert which the citizen sought to challenge 
was one without jurisdiction, that is, it is a nullity. Gajendragadkar, C.J., in 
proceeding to consider the validity of the contention started the discussion observing: 


“In deciding the validity of this contention, it is necessary to examine the 
scope of the jurisdiction conferred on the appropriate authorities by the relevant 
provisions of the Act. In other words, is the decision about the character of the 
transaction the decision of a collateral fact, the finding on which alone confers 
jurisdiction on the Tribunal to levy the tax or is it the decision on a question of 
fact which is left to be determined by the appropriate authority itself? If the 
jurisdiction conferred on the appropriate authority falls under the first category, 


. then its finding that a particuiar transaction is taxable under the relevant pro- 


visions of the Act, would be a finding on a collateral question of fact, and it may 
be permissible to a party aggrieved by the said finding to contend that the tax 
levied on the basis of an erroneous decision about the nature of the transaction is 
without jurisdiction. If, however, the appropriate authority has been given 
jurisdiction to determine the nature of the transaction ard proceed to levy a tax 
in accordance with its decision on the first issue, then the decision on the first 
issue cannot be said to be a decision on a collateral issue, and even if the said 
issue is erroneously determined by the appropriate authority, the tax levied by 
it in accordance with its decision cannot be said to be without jurisdiction.” 


Proceed ing the learned Chief Justice observed ; | n 


“In every case, the question about the exclusion of jurisdiction of civil Courts 
either expressly or by necessary implication must be considered in the light of 


. the words used in the statutory provision on which the plea is rested, the scheme 


of the relevant provisions, their object and their purpose............. 00. 
If it appears that a statute creates a special right or a liability and provitles for 
the determination of the right and liability to be dealt with by tribunals specially 
censtituted in that behalf, and it further lays down that all questions about the 
said right and liability shall be determined by the tribunals so constituted, it 
becomes pertinent to enquire whether remedies normally associated with action 
in civil Courts are prescribed by the said statute or not...... OREERT If 
we are satisfied that the Act provides for no remedy to make a claim fer the 
recovery of illegally collected tax and yet section 20 prohibits such a claim being 
made before an ordinary civil Court the Court may hesitate to construe section 20 
as creating an absolute bar, or if such a construction is not reasonably possible, 
the Court may seriously examine the question about the-constitutionality of such 
express exclusion of the civil Court’s jurisdiction having regard to the provisions 
of Articles 19 and 31 of the Constitution. - It is with this two-fold object that this 


-~ aspect of the matter must now be examined.” 





3 


1. (1966) 2 S.C.J. 591 : (1963)-1 S.C.R. 64: A.I.R°1965 S.C. 1942 at 1947, 1951 and 1952. 
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"The above reference shows that even where the jurisdiction of a civil Court is excluded 
in so many words, the civil Court will have jurisdiction to examine whether the 
provisions of the Act have been complied with, whether the action is under the 
“Act. in question and whether the Tribunal has acted in conformity with the funda- 
mental provisions of the statute. In the present case the contention of the plaintiff 
is that his proprietary right as a Dikshidar has been put up in public auction by a 
domestic body pursuant to a rule which is wholly void and illegal]. Section 49 
of the Act which provides for disciplinary jurisdiction of a trustee enables him to 
fine, suspend, remove or dismiss any of the office holders or servants of a religious 
institution for breach of trust, incapacity, disobedience of orders, neglect of duty 
misconduct or other sufficient cause. The ground relied upon in the present case 
for imposing fine on the plaintiff is his disobedience of the order and ‘neglect of 
duties. ‘There is no duty here enjoined by relevant rules. Nor can it be said that 
there is any disobedience of the order. The rule ir, question which is stated to 
have been disobeyed has not been framed by a body of the trustees competent to 
frame any rule. It is as if a total stranger having no connection with this institu- 
‘tion makes an order for infringement of which the punishment is imposed. In 
such circumstancs it cannot be said that the trustee has exercised a disciplinary 
jurisdiction which he has in the matter. The act in question which ig impugned 
is not an act which falls under section 49 of tke Act. There can be no recognition 
of an act as one under the Act which is passed without jurisdiction. One can speak 
of disobedience of an order or neglect of duty in relation to orders which could be 
‘recognised in law or a duty which can be enforced. In the present case the plaintiff 
is not challenging an error, if any, of the trustee in the exercise of his jurisdiction. 
An erroneous order may be within the jurisdiction. Excessive punishment may 
also within the jurisdiction of the trustee and under the Act. But the impugned Act 
is not one under the Act or under therules governing the institution. It cannot even 
govern the domestic forum. In such circumstances when it cannot be considered 
to be an order under section 49, section 93 cannot be invoked. Moreover sectiori 49 
speakes only of fining, suspending, removing or dismissing. What has happened 
in the present case is that the right of the plaintiff asa Dikshidar was put up for 
sale in realisation of the fine. It certainly does not fall uncer section 49 and no 
provision of the Act has been brought to my notice under which the fine could be 
‘Yealised in that manner under the Act. It follows that this is not a matter where 
it could be said that provision has been made under the Act for determining or 
deciding the matter in dispute. Nor is the relief claimed in the suit in substance 
one in respect of the administration or management of a religious institution as the 
phrase has been interpreted—See Kallalagar Devasthanam v. Thirumalai Nambigal?. 
In Kallalagar Devasthanam v. Thirumalai Nambigal+, where a hereditary archaka and 
Miras service-holder was dismissed and the order was confirmed on appeal by the 
H. R. E. Board under Act II of 1927, the aggrieved archaka filed a suit. When 
objection was taken in that case to the maintainability of the suit, this Court held 
that a civil Court has power to go into the question and ascertain whether any of-the 
reasons did in fact exist which would confer jurisdiction on the trustee to act under 
section 43 and if it found that they did not exist, the trustee should be held to have 
exceeded the powers conferred by section 43 of the Act, and that therefore the 
decision of the Board could not be regarded as final. - Section 43 there corresponded 
-to section 49 now under consideration. The learned Judges observed : 


t A 

“© We must, however, make it clear that it is only in cases where the trustee has 
actually acted for the reasons given in sub-clause (1) of section 43 and enumerated 
in the last paragraph that the provisions of sub-clauses (2) and (3) can be attracted. 
Tf a trustee is, on the other hand, found to have fined, suspended, removed or 
dismissed as office holder or a servant attached to a temple either for reasons other 
than those mentioned in sub-clause (1) or although he purported to act for one 
of the reasons mentioned in that sub-clause, those reasons were not in fact found 
by him to have existed, the order of the trustee would not fall within the purview 


ae rt ~ - =- 





1. (19431 M.L.J, 496-at 501, 502. 


h P SAMBA NATARAJA y. KALYANASABESA: (Nátesan, J.). iĝi 


- of sub-clause (1) of that section and the orders of the Committee or of the Board 
could not be consequently held to be final under the latter sub-clauses.” 


The decision of this Court in Ramanatha Gurukkal v. Arunachalam Chettiar?, was dis- 
tinguished as not having decided the question whether the trustee had not acted for 
any other reasons stated in sub-clause (1) of section 43. The learned Judges 
observed: ` E i . 


“< It is true that a civil Court is not a Court of Appeal ; but it is open to a civil 
Court to examine the grounds on which the trustee has acted and to ascertain 
whether they could or could not be brought under the section................ 
We would therefore hold that the.civil Courts have the power to gointo the ques- 
tion and to ascertain whether any of the reasons did in’ fact exist which would 

. confer jurisdiction on the trustee to act under section 43 and if it be found that 
they did not exist (as we had already found in this case) he must be held to have 
exceeded the powers conferred on him bysection 43 of the Hindu Religious Endow- 
ments Act and the decision of the Board could not, therefore, be regarded as final. 

' And in the absence of the finality of that decision, the jurisdiction of the civil 
Courts could not be found to have been ousted.” 


I may here remark that section 93 as it now stands is wider in its scope than the corres- 
ponding section 43 which was considered in the case cited above. We have in the 
present Act the words “‘ No suit or other legal proceeding in respect of the adminis- 
tration or management of a religious institution or any other matter or dispute for 
determining or deciding which provision is made in this Act.” The bar is not con- 
fined to matters relating to administration or management of a religious institution. 
But on a consideration of all the aspects of the matter—the provisions of the Act, 
the nature of the order in question, the nature of the challenge and the reliefs claimed 
in the suit I have to hold that it is not a matter for the determination or decision of 
which there is a provision in the Act. The disciplinary jurisdiction here exercised 
is not with reference to disobedience of any legal or valid order ; nor is there any 
neglect of any duty which the archaka owed to the institution. It is something 
wholly outside the Act and the body which punished the plaintiff had no competence 
in the circumstances to impose any penalty whatsoever. The follow up by the 
sale of his rights as Dikshidar which in fact is what hurts the plaintiff is a void act 
and a nullity. Usage may justify such mode of recovery only for fines validly 
levied. The Courts below, as already stated, have concurred in finding that the 
resolution was an invalid one. But in their view a civil Court has no jurisdiction 
in the matter. As I view it in the particular circumstances of the case, the Civil 
Court has jurisdiction to entertain the suit in question for the reliefs prayed for. 
The plaintiff here is asserting his personal rights which have been deprived of in an 
illegal manner and without jurisdiction. It follows that the plaintiff will be entitled 
to a decree as prayed for. The second appeal is allowed and the suit is decreed 
in favour of the plaintiff. l 


Coming to the question of costs, I do not think that this is a fit case where the 
plaintiff is entitled to costs. May be that the rules in question have not been valid] 
framed. But he himself is a trustee and as a person interested in the safety of the 
temple and its properties, it is his moral duty to have taken up the turn and then 
protested. He is not just like a servant of the temple. He combines in himself 
also all the powers and responsibilities of a trustee. - The general body which pur- 
ported to frame the rules, framed them bona fide to protect the temple and its proper- 
ties against wanton acts of theft and sacrilege. It is a temple in which the public 
are interested and the Podu Dikshidars are trustees in charge of the temple. Itma 
be a denominational temple ; still it is a public institution which has millions of 
devotees. In such circumstances leaving out strict Jegal aspects it does not behave 
any Podu Dikshidar to refuse to take up his turn of watch in the interests of the insti- 
tution on the only ground that it was invalid. In institutions of this kind when the 

= a 
© 1. (1939) 2 M.L.J. 516: LL.R. (1939) Mad. 81. 
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rule ór ofdér cannot otherwise be assailed, one would expect first compliance under 
protest, .if need be and then steps consistent with the status of the Dikshidars to 
bring home the invalidity of the order. Ifa Dikshidar is meticulous.about the lega- 
lity of the proceedings, he may have it invalidated by the appropriate body or get it. 
invalidated.: It is no doubt necessary to avoid charges of authoritarianism and 
arbitrariness, that there must be regularity in proceedings and rules are meticulously 
observed when making fresh rules or passing orders ; irregularity in these matters 
if not rectified, may become undesirable precedents. But it is quite different from 
saying that as a responsible person interested he should co-operate with the general 
body while insisting on repealing the irregular proceedings. ~ The Podu Dikshidars 
have in-their domestic forum a fine and complete set of rules which has stocd' the 
test of time ; it is over a century old. It does not redound to the credit of this 
ancient institutionthat there should be civil litigation in respect of disciplinary 
matters—such litigation isnot conducive to ‘comity among Dikshidars.’ In these 
circumstances the parties will bear their respective costs throughout. No leave. 


V.K. 4 ——<$— ; ` Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


PRESENT :—Mnr. Justice.M. NATESAN. _ fm °° 8 


The Trustees of the Port of Madras - | ' > Petiticners® | 
Mettur Chemical and Industries Limited, Salem . .. Respondent: . 


Madras Port Trust Act (II of 1905), section 110 and the Indian Limitation Act (IX of 1908), 
sections 2g (2) and 15 (2)—Sutt for damages against Port trusi—Limitation—Exelusion 
of the period of notice—Whether plaintif entitled to benefits of section 15 (2) of the 
Limitation Act. BG aan a 


The party’s right of suit in this case is under the general law, outside the Act and 
by section 110, only a limitation is placed on the period within which the suit 
should be filed. Itis not the Act that confers the right ofsuit. But for the specific 
provision, the plaintiffs would be governed by the provisions of the Indian Limita- 

_ tion Act. The plaintiffs would be entitled to rely on section 29 (2) of the Act, 
- Section 110 does not provide a complete code itself both in respect: of the substan- 
tive law as well as the procedural law. It even does not purport to be one. 


A particular section can be considered to be, expressly excluded only if there 

. are specific words to the effect excluding the applicability of the section. The 
_ language and the meaning of the words expressly excluded in section 15 (2) cannot 
_ be whittled down. However imperative the time-limit may be under’section 110, 
" it is still only inferentially or by implication, it may be necessary implication, that 
section 15 (2) of the Limitation Act is excluded and an-outer limit fixed. = ‘` 


- Section 110 only ‘provides for a period òf limitation different from that indicated 

. under the Indian Limitation ‘Act and it will be open ‘to: the’ plaintiffg in the 
absence of express exclusion of the applicability of section 15 (2) of the Limitation 
Act to rely upon the provisions of section 15 (2) of the Indian Limitation Actin 
computing the period. p l “ae 8 


Petition under section 115 of Act V of 1908, praying the High Court to-revise 
the order of the Full Bench of the Court of Small Causes at Madras; dated roth 
August, 1962, and made in New Trial Application No. 472 of 1960 (Suit No. 607 of 
1959 on.the file of the Chief Judge, Court of Small Causes at Madras), ee as 


V. V: Raghavan and F, Nagarajan, for Petitioners. 


N. Krishnamachari, for Respondent. 
l f 
e 


"=> GRP. No. 104 of 1963. - or . 21st January, 1966. 
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The Court. delivered the following 


JupementT.—This revision has been preferred by the Trustees of the Port of 
Madras, defendants in a suit for the recovery of damages for short de livery of goods, 
Itisa finding of the Court of Small Causes, Madras, not open to challenge in revision, 
thatthe goods-had been landed and the defendants are liable in ae for the 
sum of Rs. 940 claimed. 


“!. (The learned Counsel Mr. V. V. Raghavan appearing for the petitioners con- 
tends that the suit should not have been entertained at all by the Court below as it 
was barred under section 110 of the Madras Port Trust Act (II of 1905). The plain- 
tiffs had been given the C certificate on 2nd July, 1958, and on that date, the cause 
of action for the suit arose. The suit has been actually filed on cata January, 1959. 
Section 110 of the Madras Port Trust Act provides : 


© No suit or other ‘proceeding shall be commenced Seas any person for any- 

thing done, or purporting to have been done, in pursuance of this Act without 

giving to such person one month’s previous notice in writing of the intended suit 

` or other proceeding, and ofthe cause thereof, nor after six months from the 
accrual of the cause of such suit or other proceeding.” poi 


'” Admittedly, the notice. required under the first part of section 110 has been 
given in this case. But what the learned Counsel for the defendants contends is that 
the suit ‘must be filed within six months of the accrual of the cause of action and the 
language of section 110 is emphatic that no suit shall be filed afterwards. 


-The plaintiffs seek to get over this bar pleaded by relying on section 15 (2) of the 
Indian Limitation Act, 1908, which enables plaintiffs to exclude the period of any 
‘notice which has to be given in accordance with the requirements of any enactment 
‚while computing the period of limitation prescribed for any suit. ‘There can be no 
question that if the plaintiffs can exclude this period, the suit will be within time. 
For taking the benefit of section 15 (2), the learned Counsel for the plaintiffs relies 
or section 29 (2) of the Indian Limitation Act. Section 29 (2) provides that : 


‘Where any special or local law prescribes for any suit, appeal or application a 

. period of limitation different from the period prescribed therefor by the first sche- 

.. dule, the provisions of section 3 shall apply as ifsuch period were prescribed there- 

for in that schedule, and for the purpose of determining any period of limitation 
-prescribed for any suit, appeal or application by any special or local law— 


(a) the provisions contained in section 4, sections g to 18, and section 22 shall 
. apply only in ‘so far as, and to the extent. to which, they are not GRSI 
, excluded by such special or local law ; and 


«(b):the remaining ‘provisions of this Act shall not apply .. Pa EE 


, The first contention of the learned Counsel for the petitioners is that section 110 
‘of the Port Trust Act by itself provides a complete code and it is not open to the 
plaintiffs to rely on section 29 of the Limitation Act to seek the benefit of section 15 
-of the Act to exclude the one month period of notice. The learned Counsel lays 
considerable emphasis on the language of section 110: that the suit shall not be 
filed after six months Jrom the accrual of the cause of dation. > In fact, the contention is that 
the right of suit is given under certain conditions and this period of six months must 
be taken as a condition for such a suit. This contention to begin with I am unable 
to'agree. The party’s right of suit in this case is under the general law, outside the 
Act and by section 110, only a limitation is placed on the period within which the 
suit should be filed. It is not the Act that confers the rights of suit. But for the 
specific provision, the plaintiffs would be governed by the provisions of the Indian 
Limitation Act. In my view, the plaintiffs would be erftitled to rely on section 29 (2) 

of the Act and I am unable to agree with the contention of the learned Counsel that 
section 110-provides a complete code itself both in respect of the substantive law as 
well as the procedural law, It even does not purport to be one, 
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Learned Counsel next contends that it must be considered on the language of 
section 110 that the applicability ofsection 15 of the Indian Limitation Act is expressly 
excluded. Learned Counsel submits that on the emphatic language (nor after 
six months) it is a compelling inference that the suit must be filed within six months 
and that there can be no extension of the period. It is pointed out that section 110 
does not say that the suit must be filed within six months. It goes further and says 
that it shall not be filed after six months. But the question for consideration is 
whether in the circumstances, it can be said that the applicability of section 15 (2) 
is expressly excluded in the language of the section. In my view, a particular section 
can be considered to be expressly excluded onlyif there are specific words to the effect 
excluding the applicability of the section. The language and the meaning of the 
words expressly excluded in section 15 (2) cannot be’ whittled down. However 
imperative the time-limit may be under section 110, it is still only inferentially or by 
implication, it may be necessary implication, one has to say that section 15 (2) of 
the Limitation Act is excluded, and an outer limit fixed. 


In Sati Prasad Garga v. Gobinda Chandra Sheet, Cuming, J., observes at page 810 : 


“ By the expression ‘ expressly ’, I think, itis meant that express reference is 
made to the specific section in the Act ; and that, unless such reference is made to 
the sections and by that reference they are expressly excluded, then they would 
apply.” 

Language similar to, if not more emphatic than the language employed in 
section 110 has been the subject of consideration in several cases. In Chhaganlal v. 
Thana Municipality®, section 167 of the Bombay District Municipal Act came up for 
consideration. 'There also, there was a provision for one month’s previous notice 
and the section provided that the suit shall not be commenced after six months from 
the date of the act complained of. The learned Judges held that if this language 
excludes the provisions of the Limitation Act, it excluded them by implication only 
and not expressly. They followed the decision of the High Court in Rewachand 
v. Karachi Municipality®, on the identical question. 


‘Mr. V.V. Raghavan, learned Counsel for the respondents, placed before me the 
decision of the Sind High Court reported in Rewachand v. Karachi Municipality4, 
where the single Judge held with reference to section 167 itself that the section in 
plain and unambiguous terms prevented the claimant from commencing his suit 
after six months from the date of act complained of, and thereby expressly excluded 
the time being extended, under section 15, clause 2 of the Limitation Act. But this 
case was reversed on appeal by the decision in Rewachandv. Karachi Municipality’, 
earlier cited followed by the Bombay High Court in Chhaganlal v. Thana Municipality?. 


The Calcutta High Court also taken a similar view in Paina Municipality v. 
Nirodo. Sundari®, . The language to be construed there was within six months next 
after the accrual of. the cause of action and not afterwards in the Bengal Municipal Act, 
certainly more emphatic than the language in section 110 of the Port Trust Act. 
There also, there was a period of one month’s notice provided and the plaintiff 
sought to deduct the period of notice. The contention was strongly urged there, that 
no effect could. be given to the words and not afterwards if exclusion was granted of 
the notice period. After observing that there was a good deal of force in the con- 
tention, Biswas, J., observed : ° S l 

«It may well be that the Legislature by adding other words ‘ and not afterwards’ 

did intend to exclude the applicability of those provisions of the Limitation Act 
which would operate to extend time in various contingencies. Unfortur.ately, 
however, if that was the intention of the Legislature, they failed to carry it out 
by using appropriate language for that purpose. The language they used ‘and 
not afterwards’, might possibly operate in the way intended, but by reason of 
A : 


1. (1928) I.L.R. 56 Cal. 805. 4. AIR. 1925 Sind. 322. 
2. A.LR. 1932 Bom. 259. k 5. AIR. 1942 Cal. 544, 545. 
3, ALR. 1930 Sind. 93. a . 
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the terms used in section 29 (2) (a), Limitation Act, I think it fell short of what was 
thereby required. The words ‘ expressly excluded’ mean what they may. In 
order that the exclusion may be express, I think that the particular sections of 
the Limnation Act which are intended to be excluded must be specifically indi- 
cated by the special or local Jaw in question. So far as the words, ‘and not 

- afterwards’ are concerned, the utmost that can be said is that the exclusion of 
these sections of the Limitation Act may be easily spelt out therefrom, but, in 
my opinion they will not amount to an express exclusion.” 


Reference in this connection may also be made to a decision of the Supreme 
Court in Vidyacharan v. Khubchand?, as to the scope of section 29 (2) of the Limitation 
Act in reference to section 116-A of the Representation of the People Act. The 
learned Judge Subba Rao, J., observes at page 1112: 


““ The contention is that sub-section (3) of section 116-A of the Act not only 
provides a period of limitation for such an appeal, but also the circumstances 
under which the delay can be excused, indicating thereby that the general pro- 
visions of the Limitation Act are excluded. 'There are two answers to this argu- 
ment. Firstly, section 29 (2) (a) of the Limitation Act speaks of express exclusion 
but there is no express exclusion in sub-section (3) of section 116-A of the Act....” 


_ _, In my view, section 110 only provides a period of limitation different frcm that 
indicated under the Indian Limitation Act and it will.be open to the plaintiffs in 
the absence of express exclusion ofthe applicability of section 15 (2) of the Limita- 


tion Act to rely upon the provisions of section 15 (2) of the Indian Limitation Act 


m computing the period. Thus viewed, the suit is witbin time. 

In the result the revision fails and is dismissed with costs. 

5.V.J. | — Revision dismissed. 
a Ë [FULL BENCH] 
aa IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mr. M. ANANTANARAYANAN, Chief Justise, Mr. Justice P. RAMA- 
KRISHNAN AND Mr. Jusiice M. NATESAN. 


The Chief Controlling Revenue Authcrity .- Referring Officer" 
sgh 
Rustom Nusserwanji Patel | e» Respondent. _ 
Stamp Act (II of 1899), Schedule I, Article 23 and Article 55—Conveyance and release— 
Distinction. 


A release can be usefully employed as a form of conveyance by a person having 
some right or interest to another having a limited estate and the release then 
operates as an enlargement of the limited right. A release can only feed title 

: and cannot transfer title and as such, a release should riecessarily be in favour of 
some one who had already some title to the estate and the effect of the release is 
only to. enlarge that right. 

` In case of co-owners each co-owner is in theory entitled to enjoy the entire 
property.in part and in whole. It is not therefore necessary for one of the co» 
owners to convey his interest to the other co-owner. It is sufficient if he released 
his interest. The result of such a rglease would be the enlargement of the share 
of the other co-owner. There can be no release'by one person in favour of another 
who is not already entitled to the property as co-owner. 

Board of Revenue v. Murugesa Mudaliar, (1955) 2 M.L.J. 166 : I.L.R. (1955) 
Mad. 1139 (F.B.); Kuppuswami Chettiar v. Arumugham Chettiar, Since reported in 
(1967) 2 S.Q.J. 5: (1967) 2 M.L.J. (S.C.) 29, followed. | 


Where two persons have title to a property and their respective title cannot be 
demarcated or fixed with reference to any particular part of the property i.e., 


1. (1964) 6 S.C.R. 129: AJ.R. 1964 S.C. 1099. 
* Case referred No. 3 of 1962. 28th February, 1967, 
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... where there is a common title and joint possession that can only be severed by 
- partition, one the persons ‘can enlarge the right of the other to the entire property 
by releasing his interest in the same. The mere fact that the co-owners may in 
. a sense be also described as tenants-in-common would not convert a document of 
; Yelease into a conveyance. - p 


tł a + 


= ere a property stands in the name of the father and his first son and the second 
-’ son releases his interest in the same, although for a stated consideration, in favour 

of the first son, the transaction is only a release and not'a conveyance and the 
fact that ‘the releasor; second son, derived his title from the father; would make no 


p difference. N eo ; 


` | ` Case referred to the High Court by the Chief Controlling Reyenue Authority 
under section 57 (1) of the Indian Stamp Act, 1899. The decision of the followirg 
question, namely whether the document dated reth July, 1957, is an instrument 
chargeable as a conveyance under (Article 19 of Schedule 14) Article 23 of Schedule 
1,or as a release under Article 55 of Schedule 1 of the Indian Stamp Act: | 


a The Additional Government Pleader, for Referring officer. - | 


O LM. Seshadri Iyengar and M..A. Rajagopalan for Ms: Pais, Lebo &- Alwares, for 
Respondent. Hi l E 

: . The Judgment of the.Court was -delivered by eoo’ 
` ._ Anantanarayanan, -C. J.—The case referred to us under section 57 of the 
Indian Stamp-Act involves this question, whether a particular document is an instru- 
‘ment chargéable as a conveyance under Article 23 of Schedule I (Previous Article 19 
of Schedule I-A) of as'a release, under Article 55 of Schedule I of the Indian Stamp 
Act. We have had the benefit of elaborate arguments on this matter, and, apart 
from: facts which. we shall presently refer, and which are explicit and clear, 
the question also involves the interpretation of what amounts to a release in law, as 
distinguished from:a conveyance or transfer of property for value, there are one or 
two leading ‘authorities available on this aspect, to which also we shall, make a 
“brief reference. - fe. S 7 . salsa ae, E 
.. .In order. to have a clear picture of the preceding facts, we might immediately 
‘take up the settlement dated.5th April, 1955, which is among the papers, and which 
involves one N. K. Patel and his two sons, K. N. Patel (first son) and R. N. Patel 
(second son). Under this settlement deed, it is recited that there are. certain 
immovable properties, of which’ the settlor' (N. K. Patel) and his first son (K. N, 
Patel) are co-owners and joint tenants, with a right of survivorship reserved to the 
surviving party. .The settlor, out of natural love and affection.for the second son 
:(donee), makes this settlement of his undivided half -share ‘in the properties, the 
‘other co-owner (the first son) joining in the instrument, as, thereby, the right of 


“survivorship comes to an end. `The document proceeds to state that the donee: will 


‘thereafter hold the property, along with the first son, as tenants-in-common, in 
"équal shares. oe 2 an oe 

_... The next document that we have.to scrutinise is the document dated 12th 
July,. 1957; which is the instrument under analysis. This instrument refers to a 
‘mortgage dated 14th July, 1955, and the releasce’ (first son). assigns this mortgage to 
‘the. releaser (second son) which forms the element of consideration for the ‘release 
itself. We need’ not further dwell on this spect. ‘The learned Counsel for the 
State (Sri Ramaswami), does not contend that a release deed is valid only when 
it is gratuitous. Admittedly, a’release deed can be validly executed also for some 
‘benefit.accruing: to the releaser, simultaneously. After having recited this the 
donee {second son) (releasor) purports to release his undivided half share and interest 
in the entire property, in favour of thé first Sòn (réléase),. The:documeént proceeded 
to state that the amount secured under the mortgage (Rs. 51,250) forms the consi- 
deration, in the’ sense that this half share itselfis valued at about that figure. 
Admittedly, the entire estate was acquired for a much less amount several years 
earlier, and both the co-owners claim to have spént.monjiés on the estate, resulting 
in’a considerable enhancement of its value, . de Tet, ipa - he 
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' The -question that falls to be decided by us. is whether this instrument must 
necessarily be construed as amounting to a conveyance, and assessed for stamp as 
such, or could be-accepted as. a release under Article 55 of Schedule I. It is not 
in dispute that the nomenclature is not decisive nor the language which the parties 
may choose to employ, in framing the document. What is decisive is the actual 
character-of the transaction, and the precise nature of the rights created by. means 
of the instrument. ee l ; l P -i 

Of thé several authorities that have been referred to before us; the decision of 
the. Full Bench in Board of Revenue v..Murugesa Mudaliar’, would appear to be the 
most relevant, and indeed, virtually decisive of the issue. There also the Full 
Bench was concerned witha transaction between co-owners, with regard to property 
under which these co-owners held undivided shares, and there had been no division 
by metes_and bounds. The relevant cannon was stated by Rajamannar, C.J., in 
the following form: ` 


“ In such a case there need be no conveyance as such by oné of the co-owners 

- In favour of the other co-owners. Each co-owner in theory is entitled to enjoy 

the entire property in part and in whole. It is not therefore necessary for one of 
the co-owners to convey his interest to the other co-owner. It is sufficient if he 

releases his interest. The result of such a release would be the enlargement of 

” the share of the other co-owner. There can be no release by one person in favour 
of another who is not already entitled to the property co-owner.” ue 


‘In-the last paragraph of this decision, there is some reference to the parallel 
case of a Hindu coparcenary, where one member purports to relinquish his rights 
in the family property in favour of the remaining coparceners. The learned 
Judges finally proceeded to observe : 


“ We can see no difference in principle between such a document as between 
members of a coparcenary and, the document in question, which is a document 
between co-owners.” 


Finally, the learned Judges held that the document was a release, not liable to be 
charged either as a deed of dissolution of partnership, or as a conveyance. 


Another very relevant decision is that of the Supreme Court in Kuppuswami 
Chettiar v. Arumugham Chettiar®, not reported in full text so far. Their Lordships 
were concerned with the nature of a document of release, and ‘they approbated 
-the observations that “‘ a release deed can only feed title but cannot transfer title ” 
and also that “ remuneration must be in favour of a person who had already title 
„Of the estate, the effect of which is only to enlarge the right.” Their Lordships 
further proceeded to observe, with great significance for the facts of the present case, 
that “it cannot be disputed that a release can be usefully employed as a form of 
‘conveyance by a person having some right or interest to another having a limited 
estate, e.g., by a remainderman to a tenant for life, and the release then operates 
as an enlargement of the limited estate.” 


+ 


‘In the presént Case, prima facie it may be contended with great force and plausi- 
bility that the document rightly purports to be a release, and should be received ås 
such. For it cannot be disputed, we think, that the estate in question is Owned by 
two parties or co-owners that the reléasee has already an undivided half share in 
‘the estate, and that what the releasor purports todoby thedocument is to éfface 
himself, in respect of both his title and his right to possession, in favour of the releasee. 
Nevertheless, Sri Ramaswami for the State has contended, upon two main lines of 
reasoning, that the document has to be interpreted as a conveyance, or should be 
held essentially to be such. The first line of reasoning is based upon the distinc- 
tion well-known to law, borrowed from the English Law of Real Property, between 
a joint tenant and a tenant-in-common. This distinction has also been applied to 

eee enc aaa eC AE Sl OE 
` 1. LE.R. (1955) Mad. 1133 ; (1955) 2M.L.J. ` 2e Since reported in (1967) 2 S.C.J. 5: 
166, A ” (1967) 2 M.L.J. (S.C.) 29. 
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the concept of a Hindu coparcenary as existing before a division in status, and the 
state of rights between erstwhile coparceners after division in status, as would be 
apparent from cited passages in Mulla’s Hindu Law. The other line of reasoning 
is that, upon the actual phraseology of Article 5 of Schedule I, such a document as 
this cannot amount to a release. ; 


- 


We have carefully examined these arguments, and we do not find them`to be 
substantial. No doubt, there is a well understood distinction between tenancy 
in-common and a joint tenancy, and our attention has been drawn to the relevant 
passage or entry, in Jowitt’s Dictionary on English Law, pagé 1728. It is pointed 
out there ; 

“ Tenancy-in-common differs from joint tenancy, in that joint tenants have 

one interest in the whole and no interest in any particular part. ‘Tenants-in- 
-- common have several and distinct interests in their respective parts—Tenants- 
in-common held by unity of possession, because neither of them knows his 
own. severally.” 


‘Our attention has also been drawn to one passage upon this aspect, setting forth 
‘an extract from Halsbury in State of Madras v. Subramania Ayyar' to which one of us 
-was a party. 


. We do not think that this distinction in really significant on the present facts, 
and it need not be pressed very far in the present case. ‘To the extent of the present 
facts, these two parties are co-owners, with a title which cannot be demarcated or 
fixed, with reference to any particular part of the property. In other words, there 
is a joint posses.ion that can only be served by partition, and further commonalty 
of title, in the sense that the titleand of the releasor is derived from thefather, who 
jointly held the property with the other son, the release. In that context therefore, 
we do not think that the mere fact that these persons can be described in a certain 
sense as ‘tenants-in-common would convert a document which purports to be a 
document of release, into a conveyance. l . 


_- On the contrary, we may emphasise that the essential ingredients of release 
are here present. There is already a legal right in the property vested in the releasee, 
and the release operates to enlarge that right into an absolute title for the entire 
property, as far as the parties are concerned. l i 


-O The next argument of the learned Counsel that this kind of release does not 
fall within the ambit of Article 55 of Schedule I, appears to be devoid of substance. 
Article 55 refers to release, that is to say “any instrument............whereby 
a person renounces a claim upon any other person, or against any specified 
property”. We do not think that this means that a releasor cannot validly state, 
in the instrument, that he is effaeing his rights in the property, in favour of another 
named individual. There is an entity known to law as a document of Release, and 
awe have no reason to think, that, by this Article, that entity was not indicated but 
only one particular kind of subspecies release, wherein the person in whose favour 
the release is declared on intimated is not designated by identity or name. 


 ‘We-would; therefore, unhesitatingly answer the question, in. the form that the 


document was rightly interpreted as a release under Article 55 of Schedule I of the 
Indian Stamp Act and is liable to duty as such. 


Ea RM. ` : l , ; _ Answered accordingly. 


M 


1. (1965) 1 M.L.J. 566 : (1965) 1 I.T.J. 698 : LLR. (1965) 1 Mad. 648. 
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IN THE HIGH COURT OF: JUDICATURE AT MADRAS. 
| (Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 
The Secretary, Madurai General Workers’ Union, Madurai .. Petitioner” 


v. 
The Management of Brinda Textiles Handloom Factory, Madurai, 
by sole Proprietor, and others .. Respondents. 


Constitution of India (1950), Article 226—Scope—Reference of dispute to Labour Courti— 
Whether persons mentioned in the reference are © workmen’ under section 2 (s) of Industrial 
Disputes Act and whether they voluntarily abandoned their work—Findings of Labour 
Court on—lInterference with under the Article. 


Industrial Disputes Act (XIV of 1947), section 2 (s\—‘* Workmen” under—Who is— 
Tests to determine. 


Where an industrial dispute is referred for adjudication by the Labour Court 
the question whether the persons mentioned in the reference were “ workmen ” 
as defined in section 2 (s) of the Industrial Disputes Act, involves a decision on 
jurisdictional issue and the High Court in exercise of its writ jurisdiction, can 
re-examine the finding of the Labour Court on this issue on the merits and arrive 
at an independent conclusion. 


But a finding by the Labour Court that the workers concerned voluntarily stayed 
away from work is one of fact and cannot pe interfered with under Article 296 of 
the Constitution. 


The maintenance of a regular attendance register with a provision for entering 
the names of those who had left the service of the management will indicate, 
prima facie that the relationship between the workers and the management was one 
of a contract of service and not a contract for service. 


In the instant case the workers are paid on piece work basis but there is regu- 
arity of attendance. They have got to work on specified warps supplied 
by the management. They have freedom to weave as many pieces as they like, 
but the piece of cloth they weave is restricted to two qualities. Fixed hours of 
work are alloted to them. When they came late beyond a certain hour they are 
not given any work. There is a weekly holiday and a muster roll is maintained, 
There is a record of workers being removed from service from time to time. 
Even though there is no direct evidence that when the weavers are engaged at 
the looms someone on behalf of the management was constantly supervising the 
work, it will be implicit from the regularity of attendance and from the fact that 
the weavers were weaving pieces on the warps supplied by the management and 
that they were paid according to the quality of the cloth woven, that the manage- 
ment would have control in seeing that the warp supplied by them was not 
wasted or spoiled, but was put to proper use so that goods saleable in the market 
and of standard quality are woven out of the warp. ‘The circumstances therefore 
clearly justify: the finding that the employees in this case are “ workmen ” as 
defined in section 2 (s) of the Industrial Disputes Act. 


Query: On the death of a previous manager (who was also the proprietor) of 
an establishment, Jegal representatives of the former manager, how far liable 
to meet any claim which may arise at the instance of workers by reason of their 
wrongful dismissal by the former manager, when the establishment itself has 
ceased to exist, 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records connected with the 
a ee Y - 

* W.P. No. 1589 of 1964. - ' 24th March, 1967, 
22 


-+ 
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Award passed by the Presiding Officer, Labour Court, Madurai, dated 6th August, 
1963 and made in I.D. No. 30 of 1962 and quash the award; and to award the costs 


of this petition. 
S. Ramaswamy, for Petitioner. 
O. V. Baluswamy, for Respondents 3 to 7. 


The Court made the following 


Orprer.—The petitioner in this Writ Petition is the Secretary, Madurai 
General Workers’? Union, Madurai. The first respondent is the Management of 
Brinda Textiles Handloom Factory, Madurai, and the second respondent is the 
Presiding Officer, Labour Court, Madurai. After the writ petition was filed, one 
P. R. Krishnamurthi, who was the sole proprietor of the first respondent, died and 
his legal representatives, namely, his widow and children were brought on record 


as respondents 3 to 7, in the writ petition. 


On the initiative taken by the petitioner Union, the Government of Madras 
referred to the Labour Court, Madurai, for adjudication the questions whether 
the non-employment of eighteen workers (whose names were appended) was justi- 
fied and to what relief each was entitled and to compute the relief, 1f any, awarded 
in terms of money, if it could be so computed. 


A brief reference to the facts that preceded the above reference can now be made. 
The eighteen workers, according to the management, went on strike on 14th 
December, 1961. The management on that day repeatedly issued notices to the 
workers to resume work, but, since they refused, the management declared a lock- 
out at 7 P.M. This state of affairs continued for about a week. Then on the 
intervention of the Conciliation Officer, the lock-out was lifted with effect from 21st 
December, 1961. At the same time, the management treated the case of seven 
of the workers in a category different from the case of the remaining eleven workers. 
According to them, even after the lifting of the lock-out, the seven workers who were 
the cause of the trouble would be proceeded against by issuing show-cause notices, 
but they were prepared to take back the remaining eleven workers. 


What happened thereafter was that the management dismissed the seven 
workers from service. But the eleven workers, against whom the management did 
not propose to take any action, did not report for duty even though the manage- 
ment was prepared to take them back for duty. The management, apparently, 
also contended at the time of the enquiry before the Labour Court, as they did 
before me, that all the eighteen workers were not really workmen as defined in the 
Act, but were only engaged on a contract basis for doing specified work for which 
they were paid at certain rates according to the out-turn of work and the quality. 


Taking the above specific pleas raised before it, the Labour Court framed the 
following issues: 
(1) Are the eighteen persons in the reference workmen ? 


(2) Did eleven workers not resume work in spite of the respondent’s notice 
to resume work ? 
(3) Is the dismissal of the other seven Workers justified ? 


(4) To what reliefs are the eighteen persons entitled ? 


The Labour Court found, after considering the evidence adduced before ıt, 
that all the eighteen persons were not workmen within the definition of the Act. 
In regard to the second issue, it found that the eleven workers, in spite of the manage- 
ment’s notice, voluntarily stayed away from work. In regard to the third issue, 
the Labour Court found that the management had not produced any charge-sheet 
or any show-cause notice given to the sever workers specifying the charges. Even 
‘an the questions put to them, charges were not stated in any specific form and the 
workers were thus placed at a very great handicap. In view of the above 
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considerations the Labour Court found that the dismissal of the seven workers was 
not at all justified. 


However, relying on the finding on the first issue that the workers were not 
- workmen as defined in section 2 (s) of the Industrial Disputes Act, the Labour 
Court was of the opinion that none of the workers in the case was entitled to any 
relief and passed an award accordingly. 


Against the above decision of the Labour Court, the petitioner Union has filed 
the present writ petition for quashing the order of the Labour Court by a writ 
of certiorari. 


Learned Counsel appearing for the petitioner, urges that the question whether 
the eighteen persons mentioned in the reference of the Government were work- 
men. as defined in section 2 (s) of the Industrial Disputes Act, involves a decision on 
jurisdictional issue and that this Court in exercise of its writ jurisdiction, can re- 
examine the finding of the Labour Court on this issue on the merits and arrive at 
an independent conclusion. This position is well recognised by authorities and it 
is not necessary to cite them in this order. The respondent’s learned Counsel also 
is not in a position to dispute this broad legal proposition. 


Taking up the evidence adduced in this case, it appears that the nature of the 
business conducted by the first respondent involves working by a number of weavers 
on looms which the first respondent has located in his factory. An attendrnce 
register is maintained which purports to be a muster roll prescribed under rule 103 
of the Madras Factories Rules, 1950. The names of the workers in the weaving 
section are entered in this register and their daily attendance is noted. Now and 
then, some workers have been noted as having left the service. ‘There is a separate 
page for clerks, and for workers engaged in the warp section. ‘The maintenance 
of such a register is a strong piece of evidence to show that the management had been 
dealing with the workers now under consideration as workers regularly employed 
day by day. The maintenance of a regular attendance register with a provision 
for entering the names of those who had left the service of the management will 
indicate prima facie that the relationship between the workers and the management 
was one ofa contract of service and not a contract for service. 


W.W. 1 for the Union deposed that he had been working in the concern for 
six years and that he was getting on an average Rs. 2 to Rs. 2-8-0 per day, or Rs. 60 
to Rs. 70 per month. The workers used to go to work at 8 a.m. They have a 
lunch interval between 12 noon and 1 p.m. and then they work from 1 P.M. to 5 P.M. 
Ifa worker comes half an hour late he would not be provided with work and if his 
work is refused he would not get any wages for the day. W.W. 2 stated that wages 
‘used to be paid according to the number of articles woven. ‘There is no stipulation 
as to the number of pieces to be woven. A weaver can weave any number of 
pieces a day. The management prepares the warp and supplies it to the workers, 
but no wages will be paid on the days when the warp preparation goes on and there 
is no work for the weavers. W.W. 3 stated that the wages would be paid according 
to the quality of the cloth woven and she used to weave ten cloths of special variety 
and twenty cloths of the bazaar variety. Every day the workers used to sign in the 
acquittance register for the receipt of wag¢s. 


The management examined the Head Clerk as M.W. 2. He filed the register, 
M. 25, the muster roll for the period rst November, 1960 to goth June, 1961. He 
deposed that the weekly holiday for Brinda Textiles was on Sunday. M.W. t a 
worker in the Textiles stated that it was his duty to open the factory, but that there 
was no fixed time to close the factory. 


It will be clear from the above evidence that the workers are paid on piece 
work basis, but there is regularity of attendance; they have got to work on specified 
warps supplied by the management. They have got freedom to weave as many 
pieces as they like, but the pieces of cloth they weave are restricted to two qualities, 
bazaar variety and special variety. They are given wages according to the number 


172 THB MADRAS LAW JOURNAL REPORTS, «£1968 


of pieces woven by them and the quality. Fixed hours of work are allotted to them. 
They have got lunch interval. When they come late beyond a certain hours, they 
are not given any work. There is a weekly holidary and a muster roll is maintained. 
There is a record of workers being removed from service from time to time. There 
are also a Head Clerk and an Accountant, who, in all probability, have to work 
in the premises of the factory itself. 


Learned Counsel appearing for the management stressed that there is no evi- 
dence to show that the management exercised any control or supervision over the 
workmen in the factory and that such control or supervision would be one of the 
crucial testsfor determining whether the workers are workmen or merely contractors. 
He referred to the observations of the Supreme Court in D.C. Dewan Mohidzen Soheb & 
Sons v. United Bidi Workers, Union, as well as Birdhichand Sharma v. First Civil Judge, 
Nagpur®. The latter decision followed the Supreme Court decision in Dharangadhara 
Chemical Works v. State of Saurashtra®, which held that the definition of workmen itself 
implied the relationship of master and servant or employer and employee and that 
it was not enough that a person was merely working in the premises belonging to 
another person. A distinction was drawn between a workman and an independent 
contractor. At page 88 of the report it is observed : 


“ Respondents 2 to 4 have to work at the factory and that in itself implies a 
certain amount of supervision by the management. Their attendance is noted 
and they cannot get the work done by others but must do it themselves. Even 
though they are not bound to work for the entire period during which the factory 
is open, it is not in dispute that if they come after midday they are not given any 
work and thus lose wages for that day, the payment being at piece rates. Further, 
though they can stay away without asking for leave, the management has the right 
to remove them if they so stay away for a continuous period ofeight days. Lastly, 
there is some amount of supervision inasmuch as the management has the right 
of rejection of the biris prepared if they do not come up to the proper standard.” 


The decision goes on to observe that what is important in such cases is the right to 
supervise and not so much the mode in which it is exercised that is important for 
applying the definition in section 2 (s) of the Act. 


In D.C. Dewan Mohideen Sahib @ Sons v. United Bidi Workers’ Union}, 
stress was laid upon the conduct of the manufacture which showed that the employees 
were treated as workmen. In the present case it is significant that the management 
had throughout treated the workers as workmen with the right to frame charges 
against them for misconduct and remove them from service and note that fact in 
the attendance register regularly kept for their attendance. Even though there is 
no direct evidence that when the weavers were engaged at the looms someone on 
behalf of the management was constantly supervising the work, it will be implicit 
from the regularity of attendance and from the fact that the weavers were weaving 
pieces on the warps supplied by the management and that the weavers were paid 
wages according to the quality of the cloth woven, that the management would have 
control in seeing that the warp supplied by them was not wasted or spoiled, but was - 
put to proper use so that goods saleable in the market and of standard quality are 
woven out of the warp. I am of opinion that the circumstances clearly justify the 
finding that the employees in this case are workmen as defined in the Act. I, there- 
fore, reverse the finding of the Labour Court on this point and hold that the Labour 
Court had jurisdiction to go into the question. 


Regarding the second issue, the award of the Labour Court in paragraph 8 
of the order, clearly shows that after intervention of the Labour Officer the manage- 
ment offered to take back*the eleven workers excluding the seven workers, against 
whom they were proposing to take some action. The management also has given 





1. (1964) 2 L.L.J. 633. . 178 : (1961) 3 S.C.R. 161 : (1961) 2 L.L.J. 86: 
a {19633 M.L.J. (Cr.) 112 4 (1963) 1 8.C.J. 3. (1957) 8.C.J. 208 : (1957) 7 L.L.J. 477: 
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evidence to show that the eleven workers declined to accept the offer of employ- 
ment. The eleven workers thus concerned seem to have claimed that they did 
not get any individual notice calling upon them to come back and report for 
work. On the other hand, the management gave evidence that as the address of 
the workers was not known, notices were first of all affixed at the factory gate. The 
_ management also relied on Exhibits W.g to W. 1c, notices sent by the management 
to these eleven workers later, on 11th January, 1962, directing them to report for 
work. The evidence of the worker, W.W. 2 was that in reply to this notice the 
eleven workers went to work, that the management asked them to give letters of 
apology, but, since they refused to do so, they were not given work. As against this, 
on 19th January, 1962 the management seems to have sent a notice stating that it 
was untrue to say that they had insisted upon an apology, before these eleven workers 
were allowed to work again. The question whether the management or the workers 
have given the right version on this aspect of the case must depend upon the appre- 
ciation of evidence. The finding of the Labour Court based upon the evidence is 
that the plea of the workers that they went for work and they were refused work 
was not acceptable and that the circumstances indicated that the eleven workers had 
voluntarily stayed away from work. This is a finding of fact and it is not possible 
for me in writ proceedings to interfere with that finding and decide that the plea of 
abandonment is not sustainable or established on the evidence. I, therefore, hold 
on this point that this is a case of abandonment of their work by the eleven workers 
and that they are not entitled to any relief. 


However, on the third point it appears to me that the matter requires further 
investigation. I have already mentioned the fact that after the filing of the writ 
petition the proprietor of the concern, one Krishnamurthi, died and his widow and 
children have been brought on record. They have also pleaded that the factory 
has ceased to exist on account of some reason or other. ‘Thereference made to the 
Labour Court by the Government will involve the determination in the case of the 
seven workers whether the management was justified in not employing them and 
to what relief the workers would be entitled. The Labour Court would also be 
required to compute the relief, if any, to be awarded in terms of money, in the case 
of these seven workers. The question as to how far the legal representatives of the 
former manager would be liable to meet any claims which may arise at the instance 
of the seven workers by reason of their wrongful dismissal by the former manager 
will depend upon a variety of circumstances including questions cffact and oflaw. 
Since the factory is non-existent there can be no question of their re-employment, 
The question whether they can claim compensation for non-employment will again 
depend upon several circumstances including how far the liability to pay compen- 
sation is a personal liability or a liability which, in the event of the death of the pre- 
vious manager, can be passed on to his heirs to be realised from the assets of the busi- 
ness in the hands of the heirs. Ail this will require further consideration and 
they cannot be decided by me in the writ petition. It will also require specific plead- 
ings by both parties. 


Learned Counsel, Sri Baluswamy appearing for the respondent Management 
referred me to the decision of Srinivasan, J., in Vridhachalam v. State of Madras}, 
where the learned Judge held that on the death of the petitioner the writ perition 
itself came to an end, and dismissed tht writ petition. That case, however, dealt 
with a police constable who claimed that he had been wrongfully dismissed by the 
Government, his employer. Pending the writ petition the constable died. The 
learned Judge observed that the right which the constable claimed for reinstatement 
in view of the wrongful dismissal involved the continuance in service or otherwise 
which could not survive to the legal representatives. Even if the enquiry was to be 
held afresh for determining whether he was properly dismjssed or not, the State would 
be placed in an anomalous position in not being able to continue the proceedings 
against the officer even ifa writ should be granted. It was under such circumstances 
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that the learned Judge dismissed the writ petition. In the present case too it can be 
held that no remedy by way of reinstatement can be granted to the seven workmen 
by the Labour Court. But the finding that the seven workers concerned in this 
dispute were workmen as defined in the Act and that they have been wrongfully 
dismissed by the previous management without proper enquiry will necessarily lead 
to the result that the matter must be restored to the file of the Labour Court for 
fresh disposal in regard to the case of these seven workers. It will be open to the 
Labour Court to take evidence, if necessary, about the alleged misconduct of these 
workers and come to a conclusion, if the Labour Court finds that the management 
itself has not conducted the necessary enquiry according to the proper procedure 
in that matter. Secondly, the Labour Court will have to consider how far any 
relief can be granted to these workers which will bind the legal representatives of 
the former manager after his death. The Labour Court will have also to take into ~ 
account that the undertaking itself has ceased to exist. Reference was also made in 
this connection to section 18 (3) (c) of the Industrial. Disptues Act which states that 
the award of a Labour Court shall be binding, where the party referred to is an 
employer, on his heirs, successors or assigns in respect of the establishment to which the 
dispute relates. The legal implication of the provision in section 18 (3) (c) of the 
Act will also have to be considered, namely, how far the heirs on record can be 
viewed as heirs in respect of the establishment, so as to be held bound by the award 
when the establishment itself has ceased to exist. 


For the aforesaid reasons I allow the writ petition and quash the order of the 
Labour Court so far as the first seven workmen mentioned in the reference are 
concerned. It will be open to the Labour Court to restore the reference to its 


file and dispose it of according to law and in the light of the observations mentioned 
above. 


In regard to the liability of the legal representatives for any reliefsince the matter 
has arisen only after the filing of the present writ petition, it will be open to the con- 
cerned parties to adduce such evidence before the Labour Court as is necessary 
for deciding the question. ‘There will be no order as to costs. 


V.K. —— Order accordingly. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. VEERASWAMI AND MR. JUSTICE RAMACHANDRA Rao. 


Messrs. The Tirukoilur Oil Mills Ltd., Arakandanallur, and 
another .. Petitioners” 
D. 
The State of Madras represented by the Deputy Commissioner 
-of Commercial Taxes, Madras, and another .. Respondents. 


Central Sales Tax Act (LXXIV of 1956), sections 8 (4) and 13 (4) (e)—Concessional rate of 
tax under—When can be claimed—Scope of—Power of State Government to make rules— 
If State Government could fix a time limit for complying with the reyuirements of section 
8 (4)—Delay in submitting ‘ C ° form declaration or rectifying defects in such declaration— 
If will disable the assessee from claiming the concessional rate of tax. 


Central Sales Tax (Madras) Rules, 1957—Rules, (1) —Validity— Time-limit for submitting 
returns and declaration—Validity—-Delay in submitting the declaration if an absolute 
bar to claim the benefit of lower rate of tax. 


Words and Phrases—‘“‘ manner and form ’”’—Meaning of. 


It is no doubt true that in order to claim the benefit of the reduced rate of tex 
under section 8 (1) of the Central Sales Tax Act, the conditions prescribed under 
section 8 (4) of the Act should be complied with, viz., that the dealer should furnish 
to the prescribed authority in the prescribed manner a declaration in the prescribed 








* Tax Case Nos. 8 and 9 of 1964. ° 22nd June, 1967 
Revision Nos. 3 and 1. 
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form. Non-compliance with this requirement will attract the higher rate of tax 
prescribed under sub-section (2) of section 8. 


Section 13 (4) (e) of the Act authorises the State Government to make rules in 
this regard. Rule 5 (1) of the Central Sales Tax (Madras) Rules, 1957, evidently 
has been framed under this authority. In substance the rule provides that along 
with the monthly returns, which should be filed on or before the 25th of cach 
month, declarations in the prescribed form (Form C) should also be filed. An 
exception is, however, made in case of dealers maintaining a register in Form g. 
But the State Government has no authority under the rule-making power avail- 
able to it to prescribe any such time-limit for filing the declaration in Form ‘ Q? 
The expression ‘in the prescribed manner’ in section 13 (4) (e) of the Act does 
not comprehend any eJement of time. The words ‘ manner and form’ refer only 
to the mode in which the thing is to be done and do not refer to the time for doing 
it. | 

Stroud’s Judicial Dictionary, Volume III, Acraman v. Herniman, 16 Q,B. 1003 : 
(1851) 117 E.R. 1164, Referred. 


Hence rule 5 (1) of the Central Sales Tax (Madras) Rules, 1950, in so far 
- as it prescribes a time-limit, is invalid as being in excess of the rule-making power of 
the State Government. 


Sales Tax Officer, Penkunnam and another v. K. I. Abraham, (1967) 20 S.T. 367 
at 372, Abraham v. Sales Tax Officer, (1964) 15 S.T.C. 110 (F.B.), followed. 


Deputy Commissioner of Commercial Taxes v. Manohar Brothers, (1962) 13 S.T.C. 
686 ; Deputy Commissioner (Commercial Taxes) v. Parekutti Hajse Sons, (1962) 13 
S. T.C. 680, held not good law. 


Hencc an assessee can file the declaration in Form ‘ Q’ within a reasonable time. 
Where the assessee files the declaration before the order of assessment was made 
he would be entitled to claim the benefit of the lower rate oftax. Where the decla- 
rations filed were found to be defective for the first time in appeal, the assessee 
should be given an opportunity to file the correct declaration ard the assessee 
is entitled to file the declaration within a reasonable time. What wil] be ‘ reason- 
able time ’ in a given case will depend on the circumstances of each case. If the 
defects are known before the assessement is made, it is the duty of the assessee to 
rectify the same before the assessment. But ifthe defects are noticed for the first 
time at the appellate stage, the appellate authority is bound to give the assessee 
an opportunity to furnish the correct particulars. It is not possible to lay down as 
a rule of law as to what is a ‘ reasonable time’ since circumstances may exist in 
particular cases which may justify extension of the scope of ‘ reasonable time.’ 


T.C. No. 8 of 1964, :—Petition under section 38 of Madras Act I of 1959 (rule 30) 
praying the High Court to revise the order of the Sales Tax Appellate Tribunal, 
Madras, dated 2ist June, 1963 and made in T.A. No. 361 of 1962 preferred against 
the order of the Appellate Assistant Commissioner (Commercial Tax), Madras-1 
relating to the Assessment year 1959-60 in his Appeal No. (Thanjavur) C.S.T. 2/ 
61-62, dated 25th December, 1961 (C.S.T. No. 1333/59-60, dated 31st March, 1961 
of the Deputy Commercial Tax Officer, Tirukcilur). 


T.C. No. 9 of 1964 :—Petition under rule 30, section 38 of the Madras General 
Sales Tax Act, 1959 (Madras Act JI of 1959 ) to revise the order of the Sales Tax 
Appellate Tribunal, Madras, dated grd July, 1963 and made in T.A. No. 635 of 
1962 preferred against the order of the Appellate Assistant Commissioner (Com- 
mercial Tax), Tirunelveli relating to the assessment year 1059-60, in his Appeal 
No. A.P.G.S.T. 62/61-62 dated roth March, 1962 (Assessment No. C.S.T. 737/59-60 
dated 15th November, 1961 of the Commercial Tax Officer, Ramanathapuram at 
Virudhunagar), : 

R. S. Venkatachari, for Petitioner in T.C. No. 8 of 1964. 


Padmanabhan, for Petitioner in T.C. No. ẹ of 1964. 
K. Venkatasami, for the Additional Government Pleader, for Respondents, 
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The Order of the Court was made by 


Veeraswami, }.—To a considerable extent our task in these petitions is lightened, 
because of two recentjudgments of the Supreme Court, which cover two of the 
substantial points argued in them. 


In T.C. No. 8 of 1964, which relates to the assessment year 1961-62, the assessee 
who is the petitioner, disputed the tax on five items of turnover, before the Tribunal. 
The assessing authority determined the net turnover to be Rs. 1,57,105.71 of which 
Rs. 147,979.71 was held liable to tax at one per cent. and the balance of Rs. 9,126 at 
seven per cent. The turnover charged to the higher rate related to two sales both 
dated 29th December, 1959, one for Rs. 4,590 and the other for Rs. 4, 536 made by 
the assessee to a purchaser in the State of Kerala. In respect of the aggregate turnover 
of the two sales,a single declaration in Form‘C? was filed before the assessing authority 
along with the connected monthly return. But when the assessing authority indi- 
cated to the assessee that the declaration was not in compliance with the proviso to 
rule 10 (1) of the Central Sales Tax (Madras ) Rules, 1957, he obtained fresh but 
separate declarations in Form ‘C’ for each of the two sales and tendered them to 
the Officer, before he completed assessment. He declined to accept the fresh 
declarations apparently on the ground that they were not filed along with the monthly ` 
returns as required by rule 5 (1) of the said Rules and that no discretion in him 
vested to condone the delay in the late filing. Thesumof Rs. 1,47,979.71 included 
three items of turnover totalling Rs. 48,681.08 in respect of which declarations in 
Form ‘C were filed and accepted by the assessing authority. In an appeal filed by 
the assessee, the Appellate Assistant Commissioner of Commercial Taxes found the 
position of the assessee to be worse, and enhanced the turnover chargeable to the 
higher rate. Apart from the sum of Rs. 9,126 which he held to be chargeable at 
y per cent. he added to the chargeable turnover at that rate Rs. 8,295.15 as referrable 
to excise duty not eligible for deduction and another sum of Rs. 48,681.08 which, 
as we already mentioned, pertained to three items of turnover. In his view, the assess- 
ing authority was right in charging the sum of Rs. 9,126 at the higher rate. This 
Court in Khader & Co. v. State of Madras1, held that there was no provision in the 
Central Sales Tax Act or the Rules made thereunder for deduction of excise duty from 
chargeable turnover. It appears, in fact, that so far as the amount of the excise 
duty was concerned, the assessee admitted liability before the Appellate Assistant 
Commissioner. Though a ground has been taken on this matter before the Tribunal 
and also in this Court, it has not actually been pressed, Counsel for the assessee 
realising that in view of the admission of the assessee and also Khader @ Co. v. State 
of Madras}, it will not avail him to urge it any longer. ‘The assessee failed to get 
relief before the Tribunal in respect of the other two sums of turnover—Rs. 9,126 
and Rs. 48,681.08. In dismissing the appeal, the Tribunal purported to follow 
Deputy Commissioner (Commercial Taxes) v. Parekutti Hajee Sons? and Deputy Commis- 
. sioner of Commercial Taxes v. Manohar Brothers*, both to the effect that non-compliance 
with the requirements of section 8 (4) read with rule 5 (1) would disentitle a dealer 
to the benefit of section 8 (1). 


The ‘Œ Forms which covered the three items ofturnover totalling Rs. 48,681.08 were 
according to the Appellate Assistant Commissioner, with whom the Tribunal agreed, 
defective in that in all of them the registration number and the date of registration 
of the out-of-State purchasing dealer were not given, and in one case the value of 
the goods sold as noted in the ‘C’ Form differed from the relative invoices. The asses- 
see, in all the three cases, filed before the Appellate Assistant Commissioner original 
letters obtained from the out-of-State buyers showing the dates of registration, and 
also explained to him how the discrepancy in the figures in one of these cases occurred 
_ between that mentioned in the ‘C’ Form and the invoice. But, as we have men- 
tioned, the Appellate Assistant Commissioner was not minded to receive the aadi- 
tional evidence making up the deficiency found by him, as, in his opinion, he had 
ee ee en a 

1. (1966) 1 M.L.J. 541 : I.L.R. (1967) 1 2. (1962) 13 S.T.C. 680. 
Mad. 709 ; (1966) 17 S.T.C. 396, 3. ‘19623 13 S,T.C. 686. 
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no power or jurisdiction to condone the delay in filing accurate ‘ Q?’ Forms within 
the time prescribed. 


From the facts we have narrated, two points arise: (1) the propriety in reject- 
ing the ‘Œ Form declarations relating to the two sales for a total consideration of 
Rs. 9,126, and (2) the propriety of the Appellate Assistant Commissioner declining 
to receive additional documents filed to rectify the defects found for the first time 
by the Appellate Assistant Commissioner in the relative ‘C’ Forms. 


We will consider the second point first. Section 8 (1) of the Central Act charges 
inter-State sales to a registered dealer other than the Government goods of the des- 
cription referred to in sub-section (3) at one per cent., as the section stood at the 
relevant time. It is not stated before us that the goods sold by the assessee were not 
of the kind within the scope of sub-section (3). But the rate of one per cent. will 
be applicable only if the conditions prescribed therefor by sub-section (4) of section 8 
are complied with. The sub-section requires in order that sub-section (1) may apply 
that the dealer selling goods furnishes to the prescribed authority in the 
prescribed manner a declaration duly filled and signed by the registered dealer to 
whom the goods are sold containing the prescribed particulars in a prescribed form 
obtained from the prescribed authority. Non-compliance with this requirement 
will attract the higher rate of tax, namely 7 per cent. provided by sub-section (2) 
of section 8. Section 13 (4) (e) authorises the State Government to make rules 
relating to the authority from whom the conditions subject to which and the fees 
subiect to the payment of which any form of declaration prescribed under sub- 
section (4) of section 8 may be obtained the manner in which the form shall be 
kept in custody and records relating thereto maintained the manner in which any 
such form may be used and any such declaration may be furnished. Evidently 
in exercise of the authority conferred by section 8 (4) and section 13 (4) (e) the 
State oo framed the Central Sales Tax (Madras) Rules, 1957. Rule 5 (1) 
is as follows :— 


“ Every dealer (other than those specified in the proviso to rule 11 of the Central 
Sales Tax (Registration and Turnover) Rules, 1957) registered under section 7 of 
the Act shall submit a return of his transactions in the course of inter-State trade or 
commerce or in the course of export of the goods out of the territory of India 
in Form I together with the connected declaration form (or duplicate of such form 
where the original has been lost) (and the certificates in Forms D, E-I and E-IT) 
so as to reach the assessing authority on or before the 25th of each month showing 
the turnover for the preceding month and the amount or amounts collected by 
way of tax together with a chalan or a .crossed cheque in favour of the assessing 
authority for the payment of tax due thereon under the Act : 


(Provided that in respect of the sales during the half-year ending 31st March, 
1959, the certificates in Forms E-I and E-II may be furnished at any time before 
the final assessment).”’. 


In substance, this sub-rule requires that along with the monthly return which should 
be filed on or before 25th of each month, declarations in the prescribed form which 
in the present case is Form ‘Œ’ as prescribed by rule 12 (1) of the Central Sales Tax 
(Registration and Turnover) Rules, 1957, should also be filed. An exception to the 
requirement is to be found in rule 10 (2) under which if a dealer maintaii.s a register 
in Form 9g in the prescribed manner, he could then file the declarations along with 
the final return. 


Construing the foregoing statutory provisions, a Division Bench of this Court in 
Deputy Commissioner (Commercial Taxes) v. Parekutti Hajze Sons1, was of opinion that 
failure to furnish declarations in ‘Œ Form along with the monthly return where rule 
5 (1) applied, or along with the final return where rule 10 (2) was applicable, 
would involve forfeiture of the benefit of the lower rate of tax and would render the 
transaction liable to the higher rate. The Court observed : 





1. (1962) 13 S.T.C. 680 at 684. 
23 


178 THE MADRAS LAW JOURNAL REPORTS. [1968 


“The rule 5 (1) accordingly prescribes that along with the return of the turn- 
over relating to any month, the connected declaration should be submitted so 
as to reach the assessing authority or before the 25th of the succeeding month. 
here is a rule setting out the manner in which the declaration'should be furnished 
to the prescribed authority by the dealer selling the goods.” 


It was considered that the time-limit for filing the declarations should be complied 
with, as a condition to the eligibility to the lower rates oftax. This view was followed 
by the same Division Bench subsequently in Deputy Commissioner of Commercial Taxes 
v. Manohar Brothers1, ‘The Kerala High Court in Abraham v. Sales Tax Officer?, 
however, tookadiffereniview. Inthat case, tax wasimposed atthe higher rate ofseven 
per cent. on a certain turnover, on the ground that the connected declarations in 
Form ‘ CQ’ were not filed before the time prescribed by the Rules. Rule 6 (1) of the 
Central Sales Tax (Kerala) Rules, 1957, required that the monthly return should be 
filed on or before the 20th of each monthand along with it the connected declara- 
tion forms. Three provisos were added to the sub-rule from time to time, and 
. the last of them said that all declaration forms pending submission by dealers on 
2nd May, 1960 should be submitted not later than 16th February, 1961. Actually, 
the assessee in that case filed the forms only on 8th March, 1961, before assessment 
was made, The delay in filing was explained as due to late receipt of the forms from 
the purchaser in Madras, But the explanation was not accepted and the higher rate 
of tax was applied. The assessee failed in his appeal and revision. Thereafter, 
he moved the High Court of Kerala under Article 226 of the Constitution, and the 
petition was eventually heard and disposed of by a Full Bench of three learned Judges 
of that Court, They held that neither section 8 (4) nor section 13 (4) (e) conferred 
authority on the State Government to prescribe time-limit for filing declarations 
in Form ‘Q’. They referred to the decisions of this Court, which we have noticed 
already, but were unable to accept the assumption made in them that the prescrip- 
tion of time for filing declarations was within the rule-making competence of the 
State Government. We may, at this stage, with respect, observe that before the 
Division Bench which decided the two cass, Deputy Commissioner (Commercial Taxes) v. 
Parekutti Hajee Sons*, and, Deputy Commissioner of Commercial Taxes v. Manohar Brothers? 
no argument was addressed, to the Court as to the validity of the rules prescribing 
the time-limit. The view of the Kerala High Court was based on the interpreta- 
tion of the expression ‘in the prescribed manner’ in section 8 (4) of the Act. The 
expression is also found in section 13 (4) (e). In the view of the Kerala High Court, 
the word ‘manner’ did not comprehend any element of time. Stroud’s Judicial 
Dictionary and Acramanv. Herniman*, wererelied on in support of the interpretation. 
To quote Stroud : (at page 1729, Vol. 3): 


‘The words in ‘manner and form’ refer only to the mode in which the thing 
is ta be done, and do not introduce anything from the Act referred to as to the 
thing which is to be done or the time for doing it.” 


To the same effect was the judgment of Lord Campbell, C.J., in the Queen’s Bench. 
The judgment of the Kerala High Court was affirmed by the Supreme Court in 
Civil Appeal No. 404 of 1966.: Sales Tax Officer, Penkunnam and another v. K.I. 
Abraham” Their Lordships held : 


ees Get dae i the phrase ‘in the prescribed fnanner ’ in section 8 (4) does not take 
in the timz-element. In other wards, the section does not authorise the rule- 
making authority to prescribe a time-limit within which the declaration is to 
be filed by the registered dealer.”’ 


On that view, the third proviso to rule 6 (1) of the Kerala Rules was declared to be 
ultra vires section 8 (4) read withsection 13 (3) and,(4) ofthe Central Act. Rule 6 (1) of 
the Kerala Rules is materiallyadidem with rule 5 (1) of the Madras Rules. It is true 





1. (1962) 13 S.T.C. 686. _ 4. (1851) 117 E.R. 1164: L.R. 16 Q.B. 1003. 
2. (1964) 15 S.T.C. 110 (F.B.), e 5. (1967) 20 S.T.C. 367 at 372, 
3. (1962) 13 S.T.C.680, 
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the Supreme Court was concerned with the third proviso to rule 6 (1) of the Kerala 
Rules, But the principle that the State Government has no authority under the rule- 
making power available to it to prescribed time-limit for filing declarations in 
Form €Q’ is applicable to the construction of the Madras Rule 5 (1) with equal 
force. Applying the judgment of the Supreme Court, we hold that Madras Rule 5 
(1) in so far as it prescribed tim:-limit, is invalid as being in excess of the rule- 
making power of the State Government. The Supreme Court, at the same time, 
pointed out: 


“ In the absence of any such time-limit it was the duty of the assessee to furnish 
the declarations in Form ‘©’ within a reasonable time......”’ 


-In that case, of course, the assessee, as we already mentioned filed the declarations 
before the order of assessment was made, and so it was held that the assessee would 
be entitled to the benefit of the lower rate of tax. 


In the instant case before us, declarations in Farm ‘C’ in all these cases were 
filed before the assessing authority before assessment. The assessing authorty, in 
three cases,accepted the declarations as being in order, but in one he was of the view 
that the declaration was not in conformity with the proviso to rule 10 (1) and that 
the date of registration of the purchasing dealer was not alsa mentioned. But even 
in respect of that declaration, the assessee subsequently procured fresh declaration 
forms complying with the proviso to rule 10 (1). But they were rejected as being 
filed out oftime. Itisclear that inasmuch as these declarations, in conformity with 
the proviso to rule 10 (1), were filed before the assessment order was made, there was 
no question of any delay, and they should be held to have been filed within a reason- 
able time. The contrary view taken by the Revenue as well as the Tribunal cannot 
be supported. As regards the three other declarations accepted by the assessing 
authority, for the first time, the Appellate Assistant Commissioner had the credit 
of probing into and finding out thatthe‘C’ forms were defective inasmuch as they 
omitted to mention the dates of registration of the out-of -State purchasing dealers. 
While he gave the assesee an opportunity to show cause why the higher rate should 
not be applied ta the turnover covered by those declarations, when fresh particulars 
giving the dates of registration were furnished, he declined to accept them, as coming 
out of time. The question is whether in such circumstances it cannot be held that 
they were filed within a reasonable time. It is true, as the Supreme Court 
-held, that normally the declarations as prescribed in the form and in the 
prescribed manner should be filed within a reasonable time. But what will be 
‘reasonable time’ inagiven case will depend on particular circumstances, and if the 
defects in the ‘GC’ form are known before assessment is made, but still the assessee 
failed to furnish the correct particulars in spite of reasonable time being given to him 
before assessment is completed, it may be a case for application of the higher rate of 
tax. But even here, we would not like to lay it down as a rule oflaw, for, circum- 
stances may exist which may justify extension of the scape of ‘ reasonable time’. In 
the instant case, the defects having been discovered for the first time at the appellate 
stage, before enhancing the rate applicable, the appellate authority in the appeal 
filed by the assessee was bound to give an opportunity—indeed such an opportunity 
was given in this case—for the assessee to furnish the correct particulars to conform 
with the Rules. Curiously, the Appellate Assistant Commissioner, having given 
the opportunity to the assessee, declined to accept the rectified ‘ C ° Forms produced 
by the assessee. In our view, an appeal, after all, is, in a sense, an extension of the 
original jurisdiction, especially when the Appellate Assistant Commissioner reopened 
the order which was in favour of the assessee and when the appeal was one filed by 
the latter. Apart from that, even the principles of natural justice would require 
that when something is discovered at the appellate séage which exposed the assessee 
to the higher rate of tax, the dealer should be given an opportunity to rectify the 
defects within a stipulaied time granted for the purpose. In our view, therefore, 
the fresh particulars furnished before the Appellate Assistant Commissioner, which 
rectified the defects in the ‘C’ Farms filed before the assessing authority, should have 
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been received and if they were found to be in order, the Appellate Assistant Commis- 
sioner should have confirmed the original order applying the lower rate of tax in 
respect of the three items of sales covering a total turnover of Rs. 48,681.08. 


On the first point, apart from the fact that the relative declarations covering 
a turnover of Rs. 9,126 were filed before the assessment order was made, even 
the declaration forms, as were filed in the first instance before the assessing 
authority should be held to be inorder. The Supreme Court in State of 
Madras v. Nandlal & Co.1 has held that the proviso to rule 10 (1) in the 
context can apply only to a purchasing dealer within the State of Madras and 
not to a dealer in Kerala State. It would appear that the Supreme Court was 
of the further view that, ifthe effect ofthe proviso was to compel the Kerala 
dealer to give a declaration in Form f Q?’ as required by the proviso, it would 
mot be within the competence of the rule making power. On this ground also 
the turnover of Rs. 9,126 would be liable to tax only at the rate of one per cent. 


The Tribunal has not recorded any finding whether the declarations in Form 
°C’ as rectified were in order. The Tribunal only proceeded on the ground of 
time-limit. The petition is allowed and the appeal is remanded to the Tribunal 
for fresh disposal in accordance with this judgment. The petitioner is entitled to 
his costs. Counsel’s fee Rs. 100. 


T.G. No. 9 of 1964 is practically covered by our judgment in T.C. No. 8 of 
1964, In respect of the turnover of Rs. 12,539.17, the higher rate of seven per cent. 
was applied, on the view that the connected declarations in Form ‘ C’ were defec- 
tive inasmuch as they did not give the dates of registration of the out-of-State 
buyers. The assessee, who is the petitioner, sought to rectify the defect at the stage 
of the appeal before the Appellate Assistant Commissioner. “But he disallowed the 
assessee on the ground that the letters produced were belated and he had no power 
to condone the delay. The further appeal of the assessee failed on the same ground, 
the Tribunal relying on Deputy Commissioner (Commercial Taxes) v. Parekutti Hajee 
Sons®, and Deputy Commissioner of Commercial Taxes v. Manohar Brothers?. On, the 
view we have expressed in T.C. No, 8 of 1964, the Tribunal acted wrongly in dis- 
missing the assessee’s appeal on the only ground that the particulars to make up 
the defects in ‘C’ Forms were filed belatedly, 


The petition is allowed and the appeal is remanded to the Tribunal for fresh 
disposal in accordance with law. We make no order as to costs. 
R.M. Petitions allowed: 
—_———. Appeals remanded. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Justice K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 


Rap. 


Messrs. Ramalakshmana and Company, and another .. Petitioners* 
v. 
The State of Madras by the Deputy Commercial Tax Officer, 
Karaikudi and another .. Respondents. 


Madras General Sales Tax Rules, 1959, rule* 6—Excise duty paid by Commission 
Ageni—If could be deducted fram the turnover. 


It is true that a commission agent is also a dealer within the meaning of the 
Madras General Sales Tax Act and the turnover in his hands can be assessed, ta 
tax under the Act. But on this score the true nature of the transactian is not 
altered. The transactions which are put through by the commission agent 

e 


1. A.LR. 1967 S.C. 1758, 3. (1962) 13 S.T.C. 686. 

2. (1962) 13 S.T.C. 680. 

*Tax Cases Nos. 11 .and 12 of 1965, e Tth July, 1967, 
Revision Nọ. 9 ọf 1965, 
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are really those of his principal. If the principal is entitled to claim deduction 
of excise duty from the turnover, the commission agent will also be entitled to 
claim such deduction in respect of the turnover in his hands. which is really the 
turnover of the principal. The fact that the commission agent was not the 
person who paid the excise duty, but his principal, does not mean that the same 
is not entitled ta deduction from the turnover. The transactions being essentially 
those of the principal brought to tax in the hands of the commission agent, 
who is the dealer, the agent will be entitled to deduction of the excise duty paid 
in respect of the corresponding turnover in his hands. 


T. G. No. 11 of 1965.—Petition under section 38 of the M.G.S.T. Act to revise 
the order of the Sales Tax Appellate Tribunal, (Additional Bench) Madurai, dated 
2\st January, 1964 and made in T.A. No. 991 of 1963 preferred against the order of 
the Appellate Assistant Commissioner of Cammercial Taxes, ‘Tiruchirapalli dated 

31st May, 1963 and made in Appeal No. 21 of 63-64 preferred against the order of 
the Deputy Commercial Tax Officer, dated 15th December, 1962 and made in 
Assessment No. 6956/61-62. 


T. C. No. 12 of 1965.—Petition under section 38 of the M.G.S.T. Act to revise 
the order of the Sales Tax Appellate Tribunal (Additional Bench), Madurai, dated 
2ist January, 1964 and made in T.A. No. 468 of 1963 preferred against the order 
of the Appellate Assessment- Commissioner of Commercial Taxes, Tirunelveli, 
dated 23rd January, 1963 and made in Appeal No. 440/62-63 preferred against 
the order of the Deputy Commercial Tax Officer, Srivaikuntam IT of the Tuticorin 
dated 16th October, 1962 and made in Assessment Na. A.2-14847/61-62. 


B. T. Seshadri, for Petitioner. 
The Special Government Pleader, for Respondent, 
The Order of the Court was made by 


Veeraswami 7—Though the petitionersare different, asa common point arose 
their appeals were heard together by the Tribunal and the petitions directed against 
the appellate orders are also posted together, The common point is whether the 
assessee, who is a commission agent, and therefore, a dealer as defined in the 
Madras General Sales Tax Act, 1959 is entitled to deduction fram the turnaver of 
excise duty paid on the goods by the common principal. That excise duty is 
deductible from the turnover is not in dispute but the Tribunal took the view 
that inasmuch as the commission agent was not the person who paid the excise 
duty, he would not be entitled to ask for deduction under rule 6 of the Madras 
General Sales Tax Rules, 1959. 


We are unable to accept that view. The transactions which were put through 
by the commission agent were really those of the principal and on his behalf. The 
commission agent will not normally be dealer, but for the purpose of assessment the 
expression ‘dealer’ has been so defined by the Act as to include a commission agent, 
On that account, the true nature of the transactions is not altered. Having defined a 
commission agent as a dealer in respect of transaction on behalf of his principal 
the Act provides for machinery to bring those transactions to tax at the hands of 
the commission agent as a measure of convenience, Once it is realised that the 
sales effected by the commission agent are really for and on behalf of the principal 
and the principal is entitled to dedwction of excise duty from the turnover, it will 
at once become clear that the commission agent, who is assessed on the turnover, 
is also eligible to ask for deduction of excise duty from the turnover. The turnover 
is really the turnover of the principal and by a specific provision, that is taxed in 
the hands of the agent. That is why rule 6 itself provides that while assessing the 
principal, he is entitled to deduction of the turnover that has been brought to 
charge in the hands of the agent. If the Tribunal’s view is accepted, we do not 
see how the provisions relating to deduction of extise duty and deduction of the 
commission agent’s turnover from the turnover of the principal could properly be 
worked. Iffor instance a commission agent is not allowed to deduct the excise 
duty. from the turnover in his hands which is brought to charge, and the principal 
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claims deduction of the entire turnover as provided by rule 6, he will, on the inter- 
pretation placed by the Tribunal on the rule, he entitled to claim deduction of 
excise duty also. Ifboth deductions are made, the assessee will get a double advan- 
tage. Apart from this, we are of opinion that the transactions being essentially 
those of the principal brought to tax in the hands of the dealer, notwithstanding 


. the apparent tenor of the relative rules, the commission agent as a dealer will be 


entitled to deduction of excise duty from the corresponding turnover in his hands.. 
E The petitions are allowed. No costs. 
R. M. TE Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 





A. V. M. Subbaraju .. Petitioner” 
v. | 
A. Balanarasimhaiya and others .. Resbondents. 


Madras Estates (Abolition and Conversion into Ryotwari) Act (XXVI of 1948), sections 12, 
15—Application under section 15 read with sections 13 and 14 for patta to the private 
lands of a landholder—Grant of—Requirements. l l 


Where an application under section 15 of the Madras Estates (Abolition and 
-Conversion into Ryotwari) Act read with sections 13 and 14 of the said Act, for 
- the grant of a ryotwari patta to the private lands of a landholder is made, it 
cannat be rejected merely on the ground that the lands in question were being 
leased out to ryots ever since their purchase and that there was no evidence of 
personal cultivation by the landhalder or by his predecessors-in-title at’ any time. 
Personal cultivation by landholder is only one of the requirements of proof in 
such cases which have been laid down under section 12 of the Act, namely, the 
requirement stated in section 12 (4). But even without such evidence of personal 
cultivation, if the landholder makes out the ingredients required under section 
12 (a) of the Act read with section 3 (10) (b) of the Estates Land Act, it would 
be sufficient for discharging the onus of proof, i 


. Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records of the proceedings 
of the Estates Abolition Tribunal, Chingleput (District Judge, Chingleput) in 


. E.A.T.A.S. No. 2 of 1962, to quash the Judgment and Decree dated the 31st July, 
. 1964 in the said E.A.T.A.S. No. 2 of 1962. a 


A. Parasaran, for Petitioner, l o 

N.M. Manivarma, for Respondents Nos, 1,3,4 to 6 andfor T. Thirumaran, for: 

Respondents Nos. 7 to 9 and for M. Krishnaswamy, for Respondents Nos..10 to 15. 
_ J. Kanakaraj for the Government Pleader, for Second Respondent. 


. The Court made the following 


Orper.—This writ petition is filed under Article 226 of the Constitution by 
one A. V. M. Subbaraju, son of Mallikarjunayya. Matlikarjunayya filed B.A:T.A.S. 
Noa: 2 of 1962 before the Estate Abolition Tribunal, Chingleput,against the order 
of the Additional Assistant Settlement Officer, Chittcor, in SR. Na. $61/UT/56, 
an application under section 15 of the Estates (Abolition and Conversion into 
Ryotwari) Act (XXVI of 1948) read with sections 13 and 14 of the said Act, for the 
grant ofaryotwar1 patta to the private lands ofthe landholder, in the under-tenure 
estate of Chengalvapura Agraharam, Village of Triuttani Taluk. The Assistant 
Settlement Officer rejected. the application on the main ground stated from his 
order, namely that the landholtler’s own evidence in the case showed that the lands 
were being leased out to ryots ever since their purchase and that there was no 
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personal cultivation by the landholder or by his predecessors-in-title at any time, 
Against the above order, an appeal was filed by Mallikarjunayya, who was one of 
the landholders owning a share in the landholders’ rights in the under-tenure 
village. Mallikarjunayya died during the pendency of the appeal before the 
Tribunal, and his son Subbaraju, the present petitioner, was impleaded as his legal 
representative., The Tribunal in its judgment has made reference only to the 
counter filéd by two objectors, namely, Balanarasimhiah and Chokkalinga Reddy. 
Balanarasimhaiah claimed twa items under a patta granted to him by the Estates 
Abolition Tribunal, Chittoor on 30th October, 1957. Chokkalinga Reddy claimed 
to have purchased items 3 and 4 in Court auction in execution of a decree of the 
District Munsif’s Court of Sholinghur. Itis urged before me by the learned Counsel 
Sri Manivarma for the respondents in this writ petition, that the other objectors 
also filed counters before the Tribunal, but the Tribunal has made only a note that 
none of the objectors appeared before the Assistant Settlement Officer to contest 
the claim of the landholder. The Tribunal, however, referred to the ground 
which the Assistant Settlement Officer himselfhad relied upon, namely ,the absence 
of evidence regarding personal cultivation by the landholder, and the fact that he 
appeared to have been leasing out the lands to ryots on waram rent. basis. The 
Tribunal also relied on the fact that the documents of sale produced by the land- 
holder, Exhibits A-1 to A-3, containing a description of the lands, did not properly 
tally with the items in dispute in the appeal, and the necessary correlative statement 
supplied to him also did not clear up the difficulties sufficiently. These observa- 
cions show that the Tribunal was of the opinion that in the absence of evidence 
regarding personal cultivation by the landholder and in the absence of proper 
correlation he has failed to discharge the onus laid upon him to prove that the 
lands were private lands. But it is urged by the learned Counsel Sri Parasaran 
appearing for the petitioner herein, who was the appellant before the Tribunal, 
that the stress laid on the aspect of persenal cultivation by the landholder takes 
into account only one of the requirements of proof in such cases which have been 
laid down under section 12 of the Estates (Abolition and Conversion into Ryotwari) 
Act, XXVI of 1948, namely, the requirements stated in section 12 (b), but even 
without such evidence of personal cultivation, if the landholder makes out the 
ingredients required under section 12 (a) of the Act read with section 3 (10) (b) 
of the Estates Land Act, it would be sufficient for discharging the onus of proof. 
This aspect of the matter has been referred to in an unreported judgment of this 
Court by Anantanarayanan, J., (as he then was), where the learned Judge observed 
in S. M. K. P. Peer Masthan Rowther v. Chinnaiah Kone and others? : 


“On the contrary, the landholder really seems to have claimed that these 
lands were his pannai or private lands, within the meaning of section 12 (a) of 
the Act alone. Section 12 (a) takes us to the definition of private land in section 
3 (10) (b) of Madras Estates Land Act (I of 1908). Even in section 3 (10) (4) 
there are several sub-clauses of which sub-clause (i) is alone relevant, namely, 
‘the domain or home-farm land of the landholder, by whatever designation 
known, such as Kambattam, khas, sir or pannai.’ For this definition to apply, 
it is not necessary that the lands should have been actually cultivated at any 
time. It is sufficient that they are cultivable lands, and that they are within 
the cowle grant of the under-tenurg village.’’ 


If this principle had been borne in mind, the main emphasis laid by the Assistant 
Settlement Officer on the aspect of personal cultivation and the emphasis which is 
also found laid on the same aspect by the Tribunal, would not have been there. 
On the other hand the aforesaid Tribunals should have also directed themselves to 
the question whether the requirements of section 12 (a) read with section 3 (10) (b) 
of the Estates Land Act have been satisfied in this case. Incidentally, it was argued 
by the learned Counsel for the petitioner, that BalanaraSimhaiya who claims to have 
obtained a patta from the Estates Abolition Tribunal, Chittoor, possibly might have 
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obtained patta on the footing that he was a landholder, because, if patta has to be 
obtained for ryotwari lands, it must be obtained under'section 11 from the Settlement 
Officer and not from the Tribunal. Butit is equally possible that in appeal by the 
landholder before the Estates Abolition Tribunal, Balanarasimhaiya might have 
appeared as a respondent and succeeded in proving his claim that the land was 
ryoti and the question of grant of patta to him might have arisen as an incidental 
matter, but what actually happened in this connection again requires clarification 
with reference to the order of the Estates Abolition Tribunal, Chittoor, on ` 30th 
October, 1957.But, if, for any reason, Balanarasimhaiya got patta from the ‘Tribunal 
on the footing thatit was landholders’ private land, it might be a ground which 
would have relevancy in connection with the claim ofthe petitioner in this case. ‘The 
learned Counsel for the petitioner also urges that before the Settlement Officer who 
actually recorded evidence, the land-holder gave oral evidence regarding the conti- 
nuaus treatment of the land at all material times as his private land, and the utter 
absence of any evidence on the part of the objectors showing the exchange of patta 
and muchilika and also the absence of any evidence of transactions in respect of the 
lands by the objectors, like sales, mortgages and so on during along period of time. 
These facts will have their place, if the matter is considered by the lower Tribunals 
of fact in their proper perspective and, as mentioned already, omitting the special 
emphasis laid upon the requirement of section 12 (b) of the Act when, in a case 
like the present, the landholder appears to have attached: greater importar.ce to 
the requirement of section 12 (a). For the aforesaid reasons I am of the-opinion 
that the order of the Tribunal requires reconsideration. 


The learned Counsel appearing for the respondents-objectors requested, that, 
in the event of a remand, an opportunity might be given to the respondents to 
appear and present their objections before the lower Tribunal and, the Tribunal 
may also consider the question of taking additional evidence if such evidence is 
required for a proper disposal of the question at issue. This request appears to 
be reasonable and it is allowed. The writ petiton is allowed, the order of the 
Tribunal is set aside and the matter is remitted to the Tribunal for fresh disposal 
in the light of the observations mentioned above. 


No order as to costs. 


V.K. Petition allowed; 
— matter remitted. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. . . 
Sambamurthy Gurukkal .. Petiticner*® 
j: 
The State of Madras, represented by the Secretary to the Hindu 


Religious and Charitable Endowments, Madras (Revenue 
Department), and others .. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), section 118— 
Scheme framed by the former Board—Clauseempowering Board to appoint an Executive 
Officer to temple—Appoiniment under the clause by the Deputy Commissioner—Not 
valid —Power of Board tc be exercised by the Commissioner after the 1959 Act—WNotice 
to hereditary trustee before such appointment by Commissioner—Small temple with meagre 


income—Question of appointment of an Executive Officer—Matier for consideration 
by the Commissioner—Section 45, not applicable. 


A clause in a scheme framed by the former Madras Hindu Religious Endow- 
ments Board as modified in a suit filed in the Civil Court, empowered the Board 
to appoint.an Executive Officer for the temple. Relying on this provision, the 
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Deputy Commissioner in 1962, appointed an Executive;Officer. The petitioner, 
a hereditary trustee of the temple filed a revision petition to the Commissioner 
and the State Government against such appointment bnt without success. Ina 
writ petition filed by the petitioner to quash the orders, 


f.ld a writ will issue quashing the appointment of the Executive Officer. 


The Board as constituted under the earlier enactments ceased to exist with the 
enactment of the Madras Act of 1951. Section 102 of the Act of IQ51 states 
any reference to the Board in the previous Acts, shall, on and from the commence- 
ment of the Act, be construed as reference to the Commissioner appointed under 
the 1951 Act. The Act of 195¢ maintains this continuity in regard to the Com- 
missioner exercising the powers which the Board exercised under the Acts prior 
to 1951. Therefore the power which the particular clause conferred on the 
Board for the appointment of an Executive Officer, could be exercised only 
by the Commissioner and not by the Deputy Commissioner. 


As the appointment was purported to have been made only under the clause in 
the scheme, it is unnecessary to refer to the interpretation of section 45 of the Act, 
as laid down by. decisions. 


In any such appointment to be made by the Commissioner, having regard to 
the fact that the hereditary trustee was in management for a number of years with- 
out any complaint, it would be reasonable to give him an opportunity to make any 
representation in that respect before an appointment is made. The Commis- 
sioner may also take into consideration whether at all an appointment of an E :e- 
cutive Officer is necessary in view of the fact that the temple is a small one with 
a meagre income. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the records of the proceedings of the Deputy 
Commissioner for Hindu Religious and Charitable Endowments (Administration), 
Thanjavur in R.G. No. 6739-A-3, dated 17th May, 1962, appointing an Executive 
Officer for Sri Purathanavaneswarar Temple, Thiruchitrambalam, Pattukottai 
Taluk, as confirmed by the State of Madras in Memo. No. 104701/P1/63-11, dated 
21st May, 1964 and quash the same. 


V. Krishnan, for Petitioner. 
` J. Kanakaraj for the Government Pleader, for Respondents. 
The Court made the following 


ORDER.—Since the matter in controversy in this writ petition can be disposed 
of on a preliminary ground regarding jurisdiction, it is sufficient to state briefly such 
facts as are necessary for that purpose. The petitioner is the hereditary trustee of 
Sri Purathanavaneswarar Temple, Thiruchitrambalam, Pattukottai Taluk, Tanjore 
District. It is common ground that a scheme framed by the former Madras Hindu 
Religious Endowments Board, as modified in O.S. No. 38 of 1940 on the file of the 
District Court, West Tanjore, continues to be applicable to the affairs of the temple. 
‘That scheme contains a clause, which is to the following effect : 


“ The Board shall have power to appoint an Executive Officer for the temple. 
His salary shall come out of the funds of the temple. The salary and scale of his 
salary and thé conditions of his service shall be governed, by the provisions of 
Board’s Order No. 2001, dated goth July, 1942, as modified from time to time.” 


Rely'ng on this provision, on 18th S:ptember, 19629 the Deputy Gommissioner, 
Hniu R:gous and Qharitable Eidowments (Adm‘nistration) Dcpartment, 
Thanjavur, appnted one Kandaswami as.the Ex-cutive Officer of the temple. 
“The p>titioner filed a révision pstition aggrieved against that order to the Commis- 
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sioner who rejected the petition by an order dated 2nd August, 1963. A subse- 
quent revision to the State Government was also dismissed. The petitioner hes, there- 
after, come to this Court by filing this writ petition and secks for a writ of certicrare 
quashing the orders mentioned above. 


It is urged by the learned Counsel for the petitioner that the appointment of an 
Executive Officer substantially diminishes his powers to manage the tı mple, ard that 
such an appointment ought not to have been made in this case, without pricr r.ciice 
to the hereditary trustee, when no specific allegations had been made that he had 
mismanaged the affairs of the temple and that the interests of the temple re quired. 
the appointment of an Executive Officer. As against this contention, the learned 
Government Pleader appearing for the respondents urges that clause 6 of the scheme 
above extracted gives the necessary power for the appointment of an Executive 
Officer, that the trustee is bound by the provisions of the scheme, and that therefore 
he cannot insist upon, prior notice before an Executive Officeris appointed, Learned 
Counsel for the p:titioner refers to certain observations of the Supreme Court in. the ` 
decision in S$. D.G. Pandarasannadhi v. Madras State*. The Supreme Court observed, 
with reference ta certain powers conferred on the Executive Officer to be appointed 
under a proposed modification of a pre-existing scheme and which was dealt with 
in that decision : 


“Such a drastic provision may be necessary in a case where the temple is 
mismanaged, or if there are other circumstances which compel such an appoint- 
ment. But there is concurrent finding of fact in this case that the Commissioner has 
failed to establish any of the charges levelled by him against the trustee. It 
is not, therefore, possible to hold that any case has been made out for the 
appointment of an Executive Officer who practically displaced the trustce.’’ 


The learned, Government Pleader submits that the above decision will apply only 
where for the first time there are proposals undertaken to appoint an Executive 
Officer and to that extent the powers of the trustee are sought to be affected, but 
not to a Case like the present, where the matter has already been considered and a 
scheme passed andaccepted which contains the necessary power to appoint an 
Executive Officer, and, in such circumstances, there will be no need before the 
power is exercised to give notice to the hereditary trustee, or to establish that he 
had been guilty of mismanagement of the affairs of the temple. The learned 
Government Pleader refers also to two unreported decisions of this Court one in 
(S. Nataraja Pillai v. The Commissioner, Hindu Religious and Charitable Endowments, 
Madras® by Srinivasan, J., which was followed by Ramamurti, J., in Sri Abhya- 
pradanavaradarajaswami Temple, Kambarajapuram, Kancheepuram Taluk v. The Gommis- 
sioner, Hindu Religious and Charitable Endowments (Administration), Madras®. What 
the learned Judges have laid down in the above decisions, is that when the 
Commissioner for Hindu Religious and Charitable Endowments Department pro- 
ceeds to appoint an Executive Officer under section 45 of the Madras Hindu Religious 
and Charitable Endowments Act, 1959, he is competent todo so without any refer- 
ence to the trustee and thatit could not be contended that before such appointment 
of an Executive Officer, the trustee should be given notice. 


e 
But it has to be borne in mind that in the present case, the Executive Officer 
was nat appointed under section 45 of the aforesaid Act. When it was urged before 
the Commissioner in the revision petition filed before him by the petitioner herein, 
that it was the Commissioner who was empowered to appoint an Executive Officer 
and not the Deputy Commissioner, the Commissioner met the objection by observ- 
ing that in the present case the appointment was made by the Deputy Commissioner 
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in pursuance of clause 6 of the scheme and, therefore, the objection that he had 'no 
power to make such appointment under section 45 of the Act would not hold good. 
So it is clear that the respondents have treated the appcintment of the Executive 
Officer in this case as one made in pursuance of clause 6 of the scheme aforesaid.. 
Consequently, it 1s unnecessary to apply to the interpretation to section 45 of the 
Act given by the learned Judges in the two writ petitions stated above. 


What remains therefore is to examine whether the present appointment by the 
Deputy Commissioner is in compliance with clause 6 of the scheme. That clause 
gives power to the Hindu Religious and Charitable Endowments Boerd ta mzke the 
appointment. The Board as constituted under the earlier enactmentsceascd to 
exist with the enactment of the Madras Act XIX of 1951. Section 102 ofthat Act 
states that any reference to the Boardin anyenactmentin force in the State of Madras 
or in any not-fication, order, scheme, etc., made under any such enactment and in 
force inthe State, shall, on and fromthe commencement of the Act, be construcd as 
reference to the Commissioner appointed uncer the 1951 Act. The 1959 emended 
“Act maintains this continuity in regard to the Commissioner exercising the powers 
which the Board exercised under the enactments prior to 1951. From this. it would 
be clear that the pawer which clause 6 of the scheme had conferred, an the Board 
for app¢inting an Executive Officer, could, be exercised only by the Cammissianer, 
and not by the Deputy Commissioner. On this preliminary ground, the appoint- 
ment in the present case cannot be sustained and has to be set aside. I, therefore, 
allow the writ petition and quash the appointment of the Executive Officer in 
this case by a writ of certiorart. 


I have not given any decisian on the other paint raised as to whether a notice 
is necessary or not before the Commissioner exercises his power under clause 6 of the 
scheme to 2ppoint ar. Executive Officer. But, considering the circumstarce that 
for 13 years the hereditary trustce has been allowed to be in,management without 
any complaint, it would be reasonable to give him an opportunity tn make any re- 
presentations in that respect before ar. appointment of Executive Officer is made. 
Further the temple itselfis 2 very small one, its annual income being only Rs. 572, as 
appears from the petitioner’s affidavit. The income mzy not be sufficient to meet 
the expenses of an Executive Officer appointed solely for the temple. In fact the 
temple had to be grouped, with another temple and treated, as one unit ta be urder 
the management of an Executive Officer appointed for both the temples. This 
circumstance also may have relevancy in considering the questiar. whether it is 
really necessary to have the management by the hereditary trustee supplemented 
by the appointment of an Executive Officer in the interests of the t mple. These 
points will have to be considered by the Commissioner. 





The petition is allowed with the observations mentioned above. No order as 
to ‘costs, 


VS. Petition allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). i 
PRESENT :—MR. Justice P. S. KAILASAM. k 
M/s. Kalyani Transports (P.) Ltd., Town Extension, First 
Street, Dharapuram Road, Tiruppur .. Petitioner” 
v. 
The Reg'onal Transport Authority, Coimbatore, and others .. Respondents. 
Motor Vehicles Act (IV of 1939), section 57 (2) and (3)—Suo motu application for permii— 
Procedure urder section 57 (3) to ba followzd—Application returned with endorsement to 
apply when invited under section 57 (2)—Return not according to law—Regional Trans- 
port Authority inviting applications fixing last date for applications—Re-presentation 
of returned application—Proper course to dispose of all applications together. 
When a suo motu application or anapplication in response to the nat‘ficat‘an of 
the Regional Transport Au thority is made, then the procedure under section 57 (3) 
of the Act will have to be follaw :d. Instead of notifying the appl catians made by 
the petitioner, the Regional Transport Authority returned them inform'ng the 
prtitioner that he may apply when applicat‘ons are invited, under section 57 (2) . 
ofthe Act. This return is not according to law, for on receipt af the appl’cation . 
the procedure prescribed under section 57 (3) should have been followed. Neither 
the Act nor the rules prescribe any time for represcntation of the appl ‘cations 
returned and therefore when the petitioner re-presented, his application, the y were 
anding before the Reg'onal Transport Authority. Though the petitioner is r.at 
entitled to press his cla'm as an appl’cant wha applied in response to the notifi- 
catian of the Reg’onal Transport Authority, as his applications filed suo motu were 
pending, itis only proper that his applications should also be cons‘dercd along 
with the appl cations received by the Regional Transport Authority in response 
to his natification. 


Petition praying under Article 226 afConstitution of India that in the circum- 
stanc:s stated therein and in the affi tavit filed therewith the H'gh Court will be 
pleased ta issus a writ af madamus directing the Reg'onal Transport Authority, 
Cyimbatare, to notify the application of the petitioner dated 29h November, 1965 on 
the route Tiruppur ta Cmbatare via Avanashiand Karumathampatti and return- 
ed by the authority for representatian and, re-presented, an 19.h August, 1966 ard 
dispose of the appl cation alane with the other applications received in pursuance af 
the not fication in R. No. 38817/A-3/66, dated 18th May, 1966, for the grant of 
permit on the route above-mentioned, etc. l 


G. Rimaswami, for Petitioner. 

T. Selvaraj for the Government Pleader, for, State. 
V. Krishna Menon, for 3rd Respondent. 

The Court made the following 


OrpER.—These two writ pet't'ans are filed for the issue of writs of manccmus 
directing the Regional Trarsport Authority, Coimbatore, to notify the zppl'cations 
of the petitioner dated 29th November, 1965 for the grant of permits on the. routes: 
(1) T’ruppur to Go'mbatore via Avanashiand Karumathampatti, and (2) Tiruppur 
to Erode via Perumanallur, and which were returned by the Authority for re prese nta- 
tion and were re-presentcd on 19th August, 1966 and to dispose of the sac. et.pl ca- 
tions along with the other applicat ons received in pursuance of the notificaticn of 
the Regional Transport Autharity for the grant of permits on the sa‘d routes, The 
petitioner suo motu applied for permits for the routes abovementioned Fy his zppli- 
cation dated 29'h November, 1965. The Regional Transport Authority returned 
the pet'tioner’s appl cat‘ons with the endorsement that he may apply as and when - 
appl‘cations are invited under section 57 (2) of the Motor Vehicles Act. This 
endorsement wis dated 16th December, 1955. Subsequently the Regional 
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Transport Authority invited appl’cations for grants of permits on the abave two 
routes under section 57 (2) of the Act and the last date for the receipt of such appli- 
cations was fixed as 16th June, 1956. The petitioner applied orly on 17th June, 
1966 after the expiry of the time fixed. It is unnecessary to go into the question of 
this delay in these petitions, The petitioner on 19th August, 1966 filed a petition 
before the Regional Transport Authority explaining that he had applicd on 29th 
November, 1965 for permits on these two routes ard that his applicatiors are p rd- 
ing, as he-had represented those applicators which were returned ta him on 16th 
- December, 1965. He therefore prayed that his appl cation dated 29°h Nevemter, 
1965 may be notified and considered, alerg with other applications received in pur- 
suance of the not fication of the Regional Transport Author:ty under section 57 (2) 
ofthe Act. The Regional Transport Authority declined to entertain the petitie rer’s 
appl'cation and d’smissed the same, The petitioner preferred 2ppezls to the State 
Transport Apvellate Tribunal but that Tribunal dismisscd the szid arpeals on the 
ground that they were not maintainable since there was ro rejection of the epplica- 
tions of the petitioner by the proceedings of the Secrctary, Regional Trarsport 
Authority, Coimbatore. Hence these writ petitions. 


Under section 57 (2) of the Act, a person may apply for a stage carriage permit 
not less than s'x weeks before the date on which he desires that the permit shall 
take eff:ct. The sub-section also provides that the Regional Transport Authority 
may also aproint a date for receipt of such applications. When a suo motu applica- 
tion, or an applicavion in response to the not:ficat‘on of the Regional Transport 
Authority, is made, then the procedure under section 57 (3) of the Act will have to 
be follow d. The Regional Transport Authority is bourd to make the applications 
available for inspection at the office of the Authority and publish the applicat‘ons 
or the substance thereof in the prescribcd manner with a notice of the date before 
which representations in connection therewith may be submitted ard the date on 
which and the time and place at which the applications ard any represertations 
received wil] be considered, After the receipt of such representatians the Author} ty 
will have to proceed as provided for in the section. Instead of notifyirg the two 
applications made by the petitioner on 29th November, 1965, the Regional Transport 
Authority returned them informing the petitioner that he may apply when applica- 
tions are invited under section 57 (2) ofthe Act. This return is not accordirg ta law, 
for on receipt of the applications the procedure prescribed under section 57 (3) 
should have been followed. Neither the Act nor the Rules prescribe any t'me for 
representation of the applications returned ard therefore when the petitioner 
re-presented his application on 17th June, 1966, they were pending before the 
Regional Transport Authority. Jt is truethat the petitioner cid rot arply in 
response to the notification of the Regional Transport Authority within the 
tim? prescribed for receipt of such applications. He is therefore not entitled to. 
press his claim as an applicant who applied in response to the notification of the 
Regional Transport Authority. But his earlier applications filed suo motu on 
29:h November, 1965 are not yetdisposed of and they are pending before the 
Regional Transport Authority. Ifthe other applications received in response to the 
notification by the Regional Transport Authority are disposed of without taking 
into consideration the two pending applications of the petitioner, the petitioner will 
be prejudiced. Therefore, in the circumstances, itis only proper that the two appli- 
cations of the petitioner should also be considered along with the applications 
received by the Regional Transport Authority in response to his not:fication. The 
Regional Transport Authority, Co'mbatore, will notify the two anplications af the 
petitioner according to section 57 (3) of the Act and then take up the petitioner’s 
applicaticn as well as the other apnlications received by him in response to his. 
notification and dispose of all the applications together. 


le 


The writ petitions are allowed. There will be no order as to costs. 


S.V.J. ——_—____9 . Petitions allowed. 


whe 


IN THE HIGH COURT OF JUDICATURE AT. MADRAS. 


PRESENT :—Mkr. Justice T. Ramaprasapa Rao. 
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Muthiah Nattar .. Petitioner * 
v. 
N. S. Ibrahim Rowther alias N. S. Mohammed Ibrahim 
and another .. Respondents. 


Madras Cultivating Tenants Protection Act (XXV of 1955), section 4 (5) and rule 8 (ii) (e) of 

the Madras Cultivating Tenants Protection Rules—Civil Procedure Code made applicable 
“as far as possible” to theproceedings of ihe Reni Court—Provision for addition of parties 
in the Rules— Tenant impleading third party in possession beyond the period of limitation- 
Tenant knowing of alienation to the third party itself after the period of limitation—Appli- 
cation of law to the facts of the case—Order 1, rule 10, read with sections 22 and 29 of the 
Limitction Act or the Rule to apply—Addition of the parties not be barred by rule of limi- 
tation—Previous decision of the High Court to add the third party will continue—Right 
of third party being derivative is defeasible on eviction of landlord. 


Rule 8 of the Madras Cultivating Tenants Protection Rules provides that 
every Court constituted under the Madras Cultivating Tenants Protection Act 
shall have the powers exercisable by a civil Court in the trial of suits and in parti- 
cular provides, under rule 8 (ij), that the proceedings before the Rent Court shall, 
“asfar as possible ”, be governed by.the provisions of the Code of Civil Procedure, 
1908. Rule 8 (ii) (e) of the Rules provided for the addition of parties to the pro- 
ceeding. 


The instant case, the tenant had no opportunity of knowing that there was an 
alienation or dealing of the land in question by the landlord in favour of the third 
party. The first disclosure of such an event was beyond the period oftwo months, 
when the landlord filed the counter-affidavit. Should the provisions of Order 1, 
rule 10 of Civil Procedure Code, read with sections 22 and 29 of the Limitation 
Act be strictly made applicable to the proceedings under the Madras Cultivat- 
ing Tenants Protection Act ? 


Due effect should be given to the parenthesis “ as far as possible”. But addi- 

tion of parties beyond time, even if it is prescribed by a special enactment, would 

- not be barred by the rule of limitation as such and such proceedings ought not to be 
dismissed in limine as against the party so impleaded or added. 


Kesayalu v. Rajaram, (1920) 38 M.L.J. 29, followed. 


Therefore, the fact that the petition was filed beyond a period cf two months 
from the date of dispossession as against the third party who has been inducted into 
possession by an arrangement inter se between the landlord and such third party, 
cannot be seriously pressed by the third party so as to non-suit the petitioner. 


‘Even otherwise, if the right of the third party who is in possession is a derivative 
right essentially defeasible and solely depending upon the right of the landlord 
from whom he obtained possession and ith- ground of eviction is sufficient to 
annul the right of the landlord, it cannot be said that the third party in possession 
should be made a party to the proceeding. 


‘ Further, the third party having been held to have been properly impleaded 
according to decision of the High Court, has to continue as a necessary and 
proper party to these proceedings and the rule of limitation as such does not 
strictly apply to thefacts afid circumstances of the case arising under section 4 (5) 
of the Madras Cultivating Tenants Protection Act. 


ee tt Pt A a R Ț 
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*C.R.P. No. 563 of 1965. fee 20th January; 1967. 


J MUTHIAH NATTAR V. JBRAHIM ROWTHER (Ramaprasada Rao, J.). 19] 


Petition under section 6-B-of Madras Act XXV of 1966 as amended by Act XIV 
of 1956 and section 115 of Act V of 1908 praying the High Court to revise the order 
of the Revenue Court of Kumbakonam dated 24th March, 1965 and made in P. No’ 
1678 of 1962. 


M. R. Norayanaswami, for Petitioner. 
K. Raman, for 1st Respondent. . 
G. Fagadisa Iyer, for 2nd Respondent. 
The Court made the following 


OrvpeER.—The third party who was sought to be impleaded by the petitioner. 
tenant, hereinafter referred to as the tenant, in the Revenue Court is the petitioner in 
this Court. He will be referred to in this judgment as the third party. The tenant’s 
original application was for restoration of certain lands of which he alleged he was 
forcibly dispossessed from by the then only respondent, hereinafter referred to as the 
landlord. The tenant’s application for such restoration was under section 4 (5) of 
the Madras Cultivating Tenants Protection Act, 1955. This application was filed 
on 17th July, 1962, on the ground that he was wrongfully dispossessed from such 
lands on 14th July, 1962. Under section 4 (5), a petition for restoration has to 
be filed within two months from the date of dispossession. ‘To this application, the 
landlord filed a counter on September 19, 1962, which by itself was beyond two 
months from the date of dispossession, izter alia alleging that the tenant voluntarily 
surrendered the lands in question in March, 1962, and that on April, 1962, he entered 
into an agreement of sale of the lands with the third party and that the third party 
was ever since in possession of the lands. Apparently the tenant was not aware of 
the dealings inter se between the landlord and the third party until 19th September, 
1962 when the counter was filed. On 3rd October, 1962, the tenant filed an applica- 
tion under rule 8 (zz) (e) of the Madras Cultivating Tenants Protection Rules, 1955, to 
add the third party, as a party to the proceeding. The third party, however, did not 
receive any notice of this application. ‘The landlord in his counter-statement to this 
application for impleading the third party, inter alia contended that the application 
to add a party is barred by limitation as it was filed beyond two months from the date 
of dispossession. On August 28, 1963, the Rent Court directed the impleading of the 
third party as a party to the proceeding and this order was upheld by Venkatadri,J., 
in C.R.P. No. 272 of 1964. It does not however appear that the question of limita- 
tion which was raised by the landlord was ever argued or pressed into service during 
the hearing of the above proceedings. 


The third party apparently was served with the amended application for resto- 
ration under section 4 (5) sometime after October 23, 1963, when the Rent Court 
passed the urder to add him as a party. To this the third party independently filed 
a counter and amongst other things, he incidentally raised the contention that the 
application in so far as it was laid against him was barred by limitation and that no 
relief could be granted against him on this ground alone. On a request made by 
the third party by an independent application filed by him on 7th November, 1963, 
to decide this question as to limitation as a preliminary issue, the Revenue Court 
took up this pomt for determination and held against the third party. The present 
Civil Revision Petition is against the order of the Revenue Court. 


Sri M. R. Narayanaswami, learned Counsel appearing for the third party, con- 
tends that the petition to implead the petitioner in this Civil Revision Petition having 
been accreditedly made under Order 1, rule 10 of the Code of Civil Procedure, the 
application is barred under section 22 read with section 29 of the Limitation Act (the 
provisions of the old Limitation Act applies to the present case). Sri K. Raman, 
learned Counsel appearing for the tenant, however, contended contra and submitted 
that this question of limitation was decided in the earlier proceedings and that the 
petition in any event is not barred by limitations and even otherwise it is not neces- 
sary that third party'should be a party to the proceeding at all, having regard to the 
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fact that the original application for restitution was filed in time and that by itself 
is a competent application in the eye of law. 


The Madras Cultivating Tenants Protection Act being a special Act, affords relief 
to tenants under particular stated circumstances, and therefore ought to be strictly 
- construed. Rule 8 of ihe Madras Cultivating Tenants Protection Rules, ordains 
that every Court constituted under the Madras Cultivating Tenants Protection Act 
shall have the powers exercisable by a civil Court in the trial of suits and in parti- 
cular provides, under rule 8 (ii) , that the proceedings before the Rent Court shall, “as 
far as possible ”, be governed by the provisions of the Code of Civil Procedure, 1908. 
We are here concerned wi:h the addition of parties expressly provided for in rule 8 
(tz) (e) of the Madras Cultivating Tenants Protection Rules. It is common ground 
that unless there is anything in the Madras Cultivating Tenants Protection Act or 
the rules prohibiting the application of any provisions of the Code of Civil Pi ocedure, 
the Code is applicable to the proceedings in the Revenue Court. No doubt, the provi- 
sions of the Code of Civil Procedure, ought not to be strictly iron-jacketed and ren- 
dered inelastic. As the Code is mainly concerned with procedural law, intended to 
facilitate justice, its application has to be sought instead of being avoided, if it is so 
required in the interests of justice—Sangram Singh v. Election. Tribunalt. Butif a special 
local law provides a procedure which is defined, distinct and separate and is in con- 
flict with the common law provision as envisaged under the provisions of the Code of 
Civil Procedure, then of course, the former will prevail. Generalia specialibus non 
derogant is an accepted principle of law. A proceeding before a Rent Court though 
not strictly a suit is certainly a legal proceeding wherein valuable justiciable rights of 
parties are adjudicated upon. Therefore it has to be considered whether the im- 
pact of the Code of Civil Procedure. as against the provisions of the special beneficial 
legislation of the Madras Cultivating Tenants Protection Act is so great and telling 
that the Code should prevail over the special provisions under the Madras Cultivat- 
ing Tenants Protection Act. l 


’ It is significant to “ote that rule 8 (i) of the Madras Cultivating Tenants Pro- 
tection Rules makes the provisions of the Code as far as possible applicable. The 
question, therefore, in the instant case is whether Order 1, rule 10, read with sections 
22 and 29 of the Limitation Act should be strictly made applicable to the proceedings 
under the Madras Cultivating Tenants Protection Act. No doubt, one of the canons 
of interpretation is that however hard may be the consequences, it cannot be held and 
Courts are not prompted to listen to arguments regarding hardship to by-pass the 
specific intendment and effect of a statutory provision. l 


I have already s:ated that the provisions of the Code of Civil Procedure, are made 
applicable to the proceedings before a Rent Court only “‘as far as possible ”, Due 
effect should be given to this parenthesis “ asfar as possible’. Instances have arisen 
in this Court as to when and how a svit or proc: eding against a third party impleaded 
after institution of the main suit should be considered to be barred vis-a-vis the 
third party. ‘The earliest case is that reported in Thekkian Rangacharlu Chettiar v. 
Muthukarnopan Kothan.* This was a suit in ejectment against ‘A’ (1st defendant in 
the suit) wherein ‘B’ (3rd defendant in the suic) was added as a party to the suit on 
the allegations made by ‘A’ that ‘B’ was the usufructuary mortgagee of the property. 
When ‘B’ was sought to be added as a party, more than 12 years had elapsed since 
the dispossession of plaintiff by ‘A’. Their Lordships , while holding that the plain- 
tiffs suit was barred against ‘B’ and that the plaintiff was entitled to a decree for 
possession against ‘A’, observed as follows : : 


“We have considered it desirable to adopt this course, for, otherwise, if we dis- 
miss the suit altogether, the first defendant would be able to plead limitation in 
' any subsequent suit by the plaintiff apart from any question of res judicata. The 





1. (1955) S.C.J. 431 :(1955)2M.L.J. 2. (1912) 16 Lic. 420. 
S.C. 13+ ALR. 1955 S.C. 425. i - 
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3rd defendant being only a mortgagee under the first defendant, he could acquire 
only a mortgage right by prescription. The plaintiff obtaining possession against 
the first defendant would hereafter be entitled to sue the third defendant for 
redemption. ” 


Obvicusly the learned Judges were constrained to hold that the suit was barred 
as against the 3rd defendant because the plaintiff could obtain a relief against bhim 
‘for redemption even after the passing of the decree in the form suggested by them. 

In Kesavalu v Rajaram’ another Division Bench of this Court held that in a suit for 
specific performance of a contract of sale of a house, a subsequent purchaser of the 
house with notice of such contract having been joined as a defendant more than three 
years from the date fixed for the perfomance of the contract, the suit was not barred 
by limitation and the suit in its entirety ought not to be dismissed, as the subsequent 
purchaser was not the person who was primarily the party to perform the contract 
and was juined in order that the plaintiff might have full reliefs and might not be 
driven to a separate suit against him. In fact, the ratio decidendi in this suit is to a 
very great extent reiterated py the Supreme Court in Durga Prasad v. Deepchand?. 
Their Lordships under similar circumstances held that ithe proper form of decree is 
to direct specific performance of the contract between the vendor and the plaintiff 
and direct the subsequent transferee to join in the conveyance so as to pass on the 
title to the plaintiff. J have referred to this decision at this stage only to support the 
view that even though a party is sought to be impleaded after the lapse of the period 
of limitation prescribed for a suit as against him, yet he would be retained as a party 
and the suit would not be dismissed as against him, but the Courts will be persuaded 
to hear him and afford appropriate relief to the plaintiff in such proceedings. In 
Bhaskarunni Bangaru alias Venkataswamy v. Pallapothu Punnayya®, Jackson, J., was of 
course, of the contrary view. Even so, Veeraswami, J., in Thangavelu Chettiar v. 
Kuppu Bai*,was of the view that in a suit for specific performance, if a subsequent alie- 
nee is added as a party, section 22 of the Limitation Act read with Order 1, rule 10 
(2),Civil Procedure Code, applies and that the suit would clearly be barred in so far 
as the third party alienee was concerned. Apparently it appears to me that the Bench 
decision reported in Kesavalu v. Rajaram}, was not cited or referred to either in Bhas- 
karunni Bangaru alias Venkataswamy v. Pallapothu Punnayya*, or in Thangavel Chettiar v- 
Kuppu Bait. Respectfully adopting the ratio and agreeing with the decision of the 
Division Bench in Kesavalu v. Rajaram*,I am of the view that such addition of parties 
beyond time, even if it is prescribed by a special enactment, would not be barred by 
the rule of limitation as such and such proceedings ought not to be dismissed in linine 
as against the party so impleaded or added. On a careful consideration of the autho- 
-rities cited above, I am of the opinion that though prima facie an application to add a 
party is preferred beyond the period of limitation , yet Courts are not helpless to pass 
the appropriate decree or afford appropriate relief to the party affected , namely, the 
plaintiff or petitioner in the suit or proceeding concerned. It is in the above pers- 
pective that the words “as far as possible” referred to above has to be effectuated. 
The third party cannot therefore successfully plead the bar of limitation. 


This subject has been approached in a different angle, but with the same result 
by Ramamurti, J., in Abdul Ravoof v. Kannappan5. That was a case where the culti- 
vating tenant filed a petition under gection 4 (5)of the Madras Cultivating Tenants’ 
Protection Act for restoration on the ground that he was forcibly dispossessed from 
the lands by the alleged subsequent lessee. The main contention therein was that the 
petition ought to have been dismissed once it is found that the lessors’ had parted with 
possession in favcur of third parties and that they had not been made parties to the 
proceedings for restoration. In a considered judgment the learned Judge made 
the following cbservatiors : 


ee ed è . 
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| “a. this necessity for giving notice to the cultivating tenant who has been induce 
ted into the land by the landlord subsequent to the dispossession of a prior tenant 
would not apply where the dispossession had taken place after the commencement 
of the Act... . It will,therefore, be seen that consideration which apply to section 4 
(1) read with section 4 (4) would not apply to a dispossession after the commence- 
ment of the Act governed by section 4 (5). The mere fact that a person is in 
possession of the property and the order for eviction, if enforced, or executed, 
would affect his rights is not a ground by itself to hold that be should be made a 
party without reference to the character of his right under the generallaw. Ifthe 
right of the person who is in possession is a derivative right essentially defeasible 
and solely depending upon the right of some other person from whom he obtained 
possession and if the ground of eviction is sufficient to annul the right of that per- 
son, 1c cannot be said that every person in possession, regardless of all circumstances 
should be made parties to the proceeding. .. The question is not whether the s._bset 
quent lessee was or was not made a party to the proceeding but whether his righ- 
also would not come to an end along with the extinguishment of his landlord’s 
right to remain in possession. The crux of the matter lies in recognising the conse- 
quences of a defeasible or derivative title coming to an end by the operation of a 
superior right. Any other view would, in my opinicn, completely frustrate and 
defeat the purpose of the special legislation, the Madras Cultivating Tenants’ 
Protection Act.” 


Ramamurthi, J., in the above judgment expressed dissent to the view taken by Anan- 
tanarayanan, J., as he then was, in Vellachamy Ambalam v. Paramaswamy Amba!.m’. 
‘The facts of the case reported in Vellachamy Ambalcm v. Poramaswamy Ambalam*, are 
entirely different. Even otherwise, it does not appear that the third party therein 
ever pressed the point of limitation. There was a direction py the learned Judge in 
that case that the party therein should not raise the plea of limitation. As to why 
such a direction was made is not clear ; presumply the parties did not intend to press 
the point of limitation in that case. 


In the instant case, the tenant had no opportunity of knowing that there was an 
alienation cr dealing of the land in question py the landlord in favour of the third 
party. The first dsclosure of such an event was beyond the period of two months, 
when the landlord filed the counter-affidavit on 19th September, 1962. Further, the 
fact that the petition was filed beyond a period of two months from the date of dis- 
possession as against the third party who hasbeen inducted into possession by an 
arrangement inter se between the landlord and such third party, cannot be seriously 
pressed by the third party so as to non-suit the petitioner. It was so held by the 
Bench of thisCourt in Kesavalu v. Rajaram®, and even the Supreme Court impliedly, ` 
accepted such a principle,though presumably the question of limitation did not dire- 
ctly arisethere. In such cases it isthe duty of the Court, whose concept and ideal should 
be to maintain justice, equity and good conscience,to see thatit should not by a mere 
application of the letter of the law, affect its spirit and intendment and fail to afford 
such necessary and adequate relief of the petitioner by dismissing the same as against 
the third party impleaded beyond time. As I am entirely in agreement with the rea- 
soning of Ramamurti, J., that such a third party appears to be not even a necessary 
party to such proceeding, I am inclined to hold that the petitioner in this case ought 
not to be non-suited or his petition dismissed as against the third party merely on the 
ground that the petition has been filed beyond time. I find that rule 10 of the 
Madras Cultivating Tenants’ Protection Rules has also been amended by adding 
the following sentence at the end of the existing rule: 


“ The provisions of rules 35 and 95 to 103 of Order 21 of the Code of Civil 
Procedure, 1908, shall as far as may be, apply to proceedings under this rule,’’ 


In fact, Ramamurti, J., in the above cited case, recomended the amendment of 
the Act’ by providing suitacle machinery for ihe effective enforcement of the order 





1." (1962) (1962) 2 M.L.J. 142. * 2. (1920)'38 MLL.J. 29°: A:ILR. 1920 Mad.'96. 
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for eviction or order for possession on the lines similar to Order21, rules 35 and 95 to 
103 of the Code of Civil Procedure. Apparently the Legislature has amended the 
rule cn such observations made by this Court. Though the rule ef law that a person 
who is not privy to a judgment is not bound ky it is axiomatical, yet in the peculiar 
circumstanc?s of the provisions of the special enactment such as the Madras Cultiva- 
ting Tenancts’ Protection Act, such a rizorous application of the rule would make it 
impossible for bona fide tenants to obtain appropriate relief in cases where the landlord 
inducts into possession others without the knowledge of the tenant and sometimes 
indeed to spite the tenant. As observed by Ramamurti, J., the third party who may 
be inducted into possession may b> a meré agent or a mere licencee and that it would 
be impossible for the party agrieved to take note of rights of all persons that may be 
Mm apparent possession. Even such information of induction into such possession 
in the instant case was available to the tenant only after the lapse. of the so called 
period of two months prescribed for in section 4 (5) of the Madras Cultivating 
Tenants’ Protection Act. 


I am therefore of the view that, considering the real intendment of the beneficial 
legislation such as the Madras Cultivating Tenants’ Protection Act, the tenant in this 
case cannot be non-suited even though this application to implead the third party 
was fied beyond the period. Thus Order 1, rulel0, Civil Procedure Code and sen- 
tions 22 and 29 of the Limitation Act being statutorily made applicable only as far as 
Possible, the line has to be carefully drawn in the appropriate cases. This is a case 
in which a strict and literal application of the above common law provisions as to 
limitation would do injustice rather than justice which should not only be done, but 
seem to þe done. Further, the third party having been held to have been properly 
impleaded by Venkatadri, J., in C.R.P. No. 272 of 1964 has to continue as a neces- 
sary and proper party to these proceedings and the rule of limitation as such does not 
Strictly apply to the facts and circumstances of this case arising under section 4 (5) of 
the Madras Cultivating Tenants’ Protection Act. Of course, all the parties are en- 
titled to plead and place their respective factual contentions before the Revenue 
Court. With these observations the Civil Revision Petition is dismissed. There 
‘will, however, be no order as to costs. 


V.M.K. Civil Revision Petition dismissed 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice K. S. VENKATARAMAN. 
T. V. Sivaraj alias T. V. Sivaraj Rahiman Bakish Pakkiri Sahib and 
another .. Appellants* 
v. 
M. Sadasiva Idangapirander alias M. Sadasivam Pillai .- Respondent. 


Madras Civil Courts Act (IH of 1873) as amended by Madras Act (XVII of 1959), section 30— 
Subordinate Judge, not being a Vacation Fudge disposing of matter properly pending before. 
him during vaction—No objection byethe parties— Whether void. 


Civil Procedure Code (V of 1908), Order 40, rule 1—Appointment of Receiver—Question of 
title—Whether material. 


The contention that during the summer recess the Vacation Judge was the only ° 
- Judge who had jurisdiction and the regular subordinate Judge had no jurisdiction 
to pass the order, is untenable. The provision vesting jurisdiction in the Vacation 
Civil Judge is not intended to take away the jurisdiction which previously the 
Subordinaté Judge had, to dispose of a matter which was properly pending before 
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him if he was inclined to work during the vacation and if the parties raised no 
objection thereto, which is precisely the case here. 


It may not be correct to say that the question of title is immaterial ; because 
the decisions generally say that the plaintiff seeking appointment of receiver to 
oust the defendant in possession must prima facie show some title. 


Cn the facts it was held that, though the first defendant who is in possession has 
some prima facie title, in view of some disturbing featur əs, it is not a case where the 
first defendant can urge that his possession should not be disturbed. 


Appeal against the Order of the Court of the Subordinate Judge, Kumbakonam 
dated 19th April, 1967 and made in I.A. No. 109 of 1967 in O.S. No. 15 of 1967. 


R. Gopalaswamy Iyengar and K. N. Balasubramaniam, for Appellants. 


V. Vedantachari, for Respondent. 
The Court made the following 


ORDER.— This Civil Miscellanzous Appeal has been filed by the contesting 
defendants 1 and 2 in O.S. No. 15 of 1967 on the-file of the Sukordinate Judge of 
Kumbakonam, against the order of the learaed Judge appointing a Receiver of the 
properties of which the defendants claim to be in pv ssession. l 


_ The dispute between the parties is over the right of succession to the -office of 
Makkandhar or the Manager of the Thaikkal concerned in the suit. The Thaikkal 
was founded over a century back by a Hindu who came under the bescign influence 
of a Muslim saint. He endowed some picpzrties for the Thaikka]. The Makkandhar, 
by birth a Hindu had to embrace Islam before becoming Makkandhar. The last 
Makkandhar was one such person named Balasubramania Rahim Bakish Pakkir 
Sahib. He died on 23rd February, 1967. The first defendant claimed to be the law- 
ful successor on the ground of a neminaticn by the last Makkandhar in a registered 
will dated 13th December, 1964 (Exhibit B-1). The first defendant-is the sister's son 
of the last Makkandhar and alse nis sen-in-law. The wiil recites that the first 
defendant was.also adopted as son by the last Makkandhar. The first defendant fur- 
ther alleges that he embraced Islam and took possession of the Thaikkal and proper- 
ties immediately. 


The contention of the plaintiff Sadasiva Idangapirandhar is that the succession 
to the office is by election by the members of the Hindu family, that normally the 
seniormost male member-is so elected and that in fact he was so elected in this case 
on 23rd February, 1967 itself by resolution Exhibit A-1. He alleges that the first 
defendant was able o forestall the plaintiff by getting into possessicn because, of the 
help of some police officer who was related to the first defendant: The suit war filed 
on lst March, 1967 itself and the plaintiff filed the application for the appointment 
of a Receiver. 


The matter was keenly contested before the learned Subordinate Judge Sri'G.S. 
Krishnamurthi. But the learned Judge felt it was undesirable to pronounce any 
opinion even tenatatively on the conflicting titles to the properties. He thought 
that there was a scramble for possession and that that would suffice for the appoint- 
ment of a Receiver. 


The first point taken by Sri R. Gopalaswami Ayyangar, learned Counsel for the 
appellants, is that the order was pronounced on 19th April, 1967 during the summer 
- recess of the Subordinate Judge’s Court and it 1s void under the provisions of section 
30 of the Madras Civil Courts Act (III of 1873) as amended by Madras Act XVII 
of 1959. The amendment provides for the appointment of a Subordinate Judge 
to be designated as,the Vcation Civil Judge for each District Court during the sum- 
mer recess and he will have jurisdiction co-extensive with the jurisdiction of all the 
ce in the district during the vacation. Section 30 (3) (b) which is relevant, 
runs thus : 
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“ The jurisdiction of the Vacation Civil Judge shall extend to all suits, appeals 
and other proceedings pending in, cr cognizable by, any civil Court (whether a 
District Court, a Subordinate Judge’s Court or a District Munsif’s Court) in the 
district concerned when such Court is adjourned for summer vacation.” 


The contention of Sri Gcpalaswami Ayyangar is that during the vacation, it is 
only the Vacation Civil Judge who will have jurisdiction and that Sri G.S. Krishna- 
murthi not being a Vacation Civil Judge had no jurisdiction to pass the crder in 
question. Itis stated that the application for the appointment of Receiver was heard 
on 15th April, 1967, the last working day,that the learned Judge said that he was gcing 
to adjourn the application beyond the vacation unless the parties came to so:ne apree- 
ment in the meantime and that they could report on 19th April, 1967, on which day 
he would be attending Court for prcnouncing some other judgments, as to whether 
they had arrived at any agreement. On 19th April, 1967, however, when the parties 
reported that they failed to reach at any agreement, the learned Judge heard the par- 
ties and pronounced the order. 


It seems to me that the contention that during the summer recess the Vacation 
“Civil Judge was the only Judge who had jurisdiction and that the regular Subcrdirate 
Judge of Kumbakonam had no jurisdiction to pass the order, is untenable. The 
provision vesting jurisdiction in the Vacation Civil Judge is not, in my opinion, in- 
tended to teke away the Jurisdiction which previously the Subordinate Judge had, to 
dispose of a matter which was properly pending before him if he was inclined to work 
during the vacation and if the parties raised no objection thereto, which is precisely 
the case here. The decision in Venkatesa Ayyangar v. Kamalammal! and Rumdas 
Chakarbatti v, The Official Liquidator, Cotton Ginning Company Ltd., Cawnpore® > 
cited by Sri Vedantachari for the respondent plaintiff show that judgments pronounc- 
ed on holidays are not void. The first point, therefore, fails. Further in view of the 
order I propose to make modifying the order of the learned Subordinate Judge, the 
point is academic and need not be pursued further. 


On the merits of the order, it may not be quite correct to say, as the learned 
Subordinate Judge has done, that the question of title is immaterial ; because the 
decisions generally say that the plaintiff seeking appointment of a Receiver to oust 
the defendant in possession must prima facie show some good title. No doubt, the 
decision in Ramsun¢ar Dass v, Kamal Jha Alias Kamal Das?, cited by Sri Vedantachari 
states that it is undesirable to go into the question. But that was on the pcculiar 
facts of the case. However, it is certainly true that what is said about the question 
of title for the disposal of the Receiver application should not prejudice the determi- 
nation of the question at the regular trial. 


Examining the question of title for the purpose of the Receiver application, it 
,seems to me sufficient in this case to say that there is some pr ma fac’e evidence to show 
that in the past, succession was by nomination. A number of documents have been 
fied by the defendants to prove that and further there is an admission of the plain- 
tiff to that effect before the Land Commissioner, Board of Revenue, under the Ceiling 
Act. The plaintiff has sought to explain away that admission ; but for our present 
purpose, it may pr ma fac `e be taken as admission. The point which I am emphasis- 
ing is that here is a case where the first defendant who is in possession has some 
prima face title. It may be that the title may turn out to be defective at the trial. 
If this were all, it maynot be quite justifiable to oust him and appoint a Receiver. But 
there are some disturbing features, namely, that the first defendant has stated in his 
counter-affidavit and his rejo‘nder that the Thaikkal possesses not even a pie of cash 
and never possessed any cash or movebles. This is rather surprising when the 
plaintiff alleges that the Thaikkal has nearly 200 acres of wet and dry lands. The 
explanation of the first defendant-appellant’s learned Counsel is that according to 
the defendants, the Thaikkal owns only about 23 acres of which 21 acres are dry and 
i mt ee a 
1. (1912) 22 M.L.J. 212. 3: (1905) I.L.R.32 Cal. 741. 
2. I.L.R. (1887) 9 All. 366. 
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the rest of the properties are the private properties of the Makkamdhar though wholly 
subject to a charge (in favour of the Thaikkal and in favour of the Hindu sharers). 
The fact also remains that the last Mukkamdhar failed in the suit O.S. No.425 of 1963 ` 
on the file of the District Munsif of Kumbakonam which was filed by him for declara- 
tion that the properties mentioned in the plaint were not wakf properties. No doubt, 
the judgment is under appeal. But there is prima facie the finding of a Court against 
him. ‘The first defendant is adopting the same stand now. Under these circumstan- 
ces, itseems to me that it is not a case where the first defendant can urge that his 
possession should not be disturbed. Considering the facts and the circumstances of 
the case, it seems to me that it will be just and convenient to appoint more than one 
receiver on the following lines : 


An Advocate-Receiver will be appointed as receiver of the properties in the 
possession of the tenants (about 110 acres). With regard to the pannai lands of 23 
acres 55 cents which are now in the possession of the first defendant, the first defendant 
will be appointed as Receiver of the bulk of the lands of an extent of 16:97 acres 
and the plaintiff will be appointed as Receiver in respect of 6 acres and 58 cents. 
The details of the pannai lands have been furnished by Sri Sadagopan, learned 
Counsel for the appellants and they are not disputed before me. 6 acres and 58 cents 
of which the plaintiff will become Receiver are the following 


Vadakkuppatiam Village. 
(1) An extent of 3 acres 66 cents out of 3 acres 91 cents in S. No. 135 (plaint: 
item 107) 
| (2) An extent of 2 acres 45 cents out of 3 acres 45 cents in}S. No. 136/1 
` (plaint item 108). 
(3) An extent of 47 cents in S. No. 150/2 (plaint item 111). 
The following will be the lands of which the first defendant will,be the Receiver, 


Pazhayar 
S. No. Acres Cents 
291 2 3 
283-2 3 19 
, 282-1 0 67 
263-1 00 
263-5 0 09 
233-1 0 70 
263-4: 0 81 
264-1 0 79 
9 28 
Vadakkupattam 
110-2 0 06 
` 116-4 0 Ol 
131-1 “1 72 
- 131-3 0 78 
132-1 0 73 
133-2- ` -0 50 
134-1 2 a 
117-3 0 -92 « 
7 a 69. 


~ 
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Each of the parties, namely, the first defendant and the plaintiff will furnish 
security at the rate of Rs. 200 per acre in the Subordinate Judge’s Court before 
becoming Receivers. They should furnish securities within 15 days from now. 


Sri S. Kothandaraman was appointed Receiver. His name, however, has not 
been approved finally by the District Court for inclusion in the panel of Receivers, 
He does not, therefore, wart to continue as Receiver. The two Receivers who are 
in. the panel of Receivers are Sri Sambasiva Iyer and Sri Sundaresan, according to. 
the statement of the learned Counsel Sri Sadagopan. Sri Sambasiva Iyer will be 
appointed as Receiver for 110 acres, and to be in charge of the management of the 
Thaikkal, He can continue Abdul Razack for doing the religious work in the Thaik- 
kal. The Receiver need not take possession of the 46 acres which are in possession of 
the Hindu sharers. . 

Itis made clear once aga‘n that what I have sa‘d, should not in any way preju- 
d'ce the rights of e'ther party on the quest ons wh'ch they may ag'tate at the trial 
of the su't, and the observations have been made purely tentatively in regard to the 
present application. 

S.V.J. —— Order modified .. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice P. RAMAKRISHNAN. 
P.K. Ramaswamy -- Petitioner* 
v. 


Municipality of Coimbatore, represented by its Gommissioner, 
Coimbatore i .. Respondent. 


District Mun c'palities Act (V of 1920), sections 250 and 321 (11)—Application Jor permis-. 
sion to instal machineryp—Communicat‘on by Executive Officer that the application was 
receiving attention and that machinery not to be installed before obla‘ning permission— 
Not on order within the meaning of section 250—Application deemed to have heen granted 
under section 321 (11). 


The reference to the words ‘ l'cence or perm‘ss‘on in section 321 (11) shows that 

that sect'en was intended to deal w:th cases of application for licence as well as 

' appl’cat‘on for perm’ss’on and, therefore, section 250 is also included for the 
purpose of section 321 (11). 


The commun'cat'on by the Executive Officer of the Muni cipality to the petition- 

' er that h s appl'cat’on was receiv'ng attention and that the petitioner should not 

instal the machinery before obtaining the permission sought for will not be an order 

within the meaning of section 250 of the Act and that such an interim communi- 

. cation cannot amount to a refusalof permission asked for. The petitioner’s 

application must be deemed to have been granted by the Municipality under 
section 321 (11) of the Act. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will be 
pleased to issue a writ of certiorari calling for the records from the Municipal Com-. 
missioner, Coimbatore Municipality in No. 32606/61/C. 17 dated 10th December 
1964 and quash the order therein. 


K. Ramachandran, for Petitioner. 
K. Gopalaswami, for Respondent. 
The Court made the following : l 
` ORDER.—The petitioner is running a flour mill in No. 8/177, Dr. Rajendra Pra- 
sad Road, Coimbatore. He applied to the Municipality cn 27th April, 1961, under 


7 “9 W.P. No. 891 of 1965. 2 0: 28th September, 1967. 
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section 250 of the District Municipalities Act for permission to instal machinery for 
starting a flour mill in the abovesaid premises. No order was communicated by 
the Municipality within thirty days of the receipt of the application. Relymg upon 
the provision in section 321 (11) of the District Municipalities Act, the petitioner 
assumed that his application had been allowed and put up the machinery. From 
1961 onwards, he had been running his flour mill and applied for renewal of the 
licence in 1962, 1963 and 1964 paying the licence fee thereafter, but no orders were 
passed on those applications for renewal. But on 31st July, 1964, the Municipality 
passed orders rejecting his application relying on the circumstances that no instal- 
lationof m .chinery c uld be a‘!owed inthe premises because it is situated in an area 
covered by the Town Planning Scheme and unless the scheme was varied, such instal- 
jation could not be permitted. The petitioner states that by reason of section 321 
(11) of the District Municipalities Act above referred to, he was entitled to proceed 
on the basis that the permission applied for by him had been granted and, therefore, 
the Municipality’s orders issued to him subsequently in 1964 refusing his applica- 
tion would be invalid and without jurisdiction. Hence, he prays in this writ peti- 
tion for the issue of a writ of certiorari quashing the a oresaid proceedings and also for 
restraining the Municipality from taking any further proceedings in pursuance of the 

‘above order. 


In the counter-affidavit filed by the Municipality in this writ petition, it is alleged 
that on receipt of the application ofthe petitioner dated 27th April, 1961, a communi- 
cation was sent to the petitioner under date 6th May, 1961 and served on the peti- 
tioner on 13th May, 1961 stating that his application was receiving attention and 
that the petitioner should not instal the machinery before ob aining the permission 
sought for. Subsequently the matter was placed before the Council and the Council 
by its resolution dated 9th August, 1961 recommended the installation subject to the 
approval of the Director of Town Planning, Madras. ‘Thereafter, correspondence 
ensued between the Director of Town Planning. Madras and the Municipal Com- 
missioner and it was protracted for along time. On 6th May, 1964, the Director of 
Town Planning issued order stating that in view of the Town Planning Scheme in 
force, the required permission could not be granted. Again the matter was placed 
before the Council and it passed a resolution afresh refusing the application of the 
petitioner. Subsequently, a notice dated 20th January, 1965 was issued to the peti- 
tioner under section 250 of the Act directing the petitioner to remove the unauthoris- 
ed installation within 7 days under threat of prosecution. A charge sheet was also 
prepared for prosecuting the petitioner in the Special First Class Magistrate’s 
Court and it was at that stage, the present writ petition was filed. 


In my opinion, the petiticner is on firm ground when he relies upon section 312 
(11) of the District Municipalities Act which is in the following terms :— 


“ The acceptance by the Municipal Council of the pre-payment of the fee for 
a licence or permission or for registration shall not entitle the person making such 
pre-payment to the licence or permission or to registration, as the case may be, 
but only to refund of the fee in case of refusal of the licence or permission or of 
registration; but an application for the renewal of a licence or permission or regis- 
tration shall until communication of orders on his application be entitled to act 
as if the licence or permission or registration had been renewed; and save as other- 
` wise specially provided in this Act, if orders on an application for licence or per- 
mission or for registration are not communicated to the applicant within thirty days 
after the receipt of the application by the (executive authority) the application shall 
be deemed to have been allowed for the year or for such less period as is mentioned 
in the application, and subject to the law, rules, by-laws, regulations-and all 
conditions ordinarily imposed. ” 


This sub-section is in three parts. Each part is separated by a semi-colon, and 
each part deals with a distinct matter. . The first part deals with the consequences of. 
acceptance of the pre-payment of thefee for a licence or permission ; the second part 
deals with renewal of a licence’or a permission ; and the third-part-is quite inde- 


Ty. RAMASWAMY v. MUNICIPALITY OP COIMBATORE. (Ramakrishnan, J.). 204 


pendent aiid state that save as otherwise specially provided in.this Act, if orders on an 
application for licence or permission or for registration are not communicated to the 
applicant within thirty days after. the-receipt of the application by the executive 
authority, the application shall be deemed to have been allowed for the year or for ` 
such less period as is-mentioned in the application, and subject to the law, rules, by- 
laws, regulations and all conditions ordinarily imposed. 


In the first place, this provision will cover both the cases of application for a 
‘licence as well as application for grant of permission. One can visualise an applica- 
tion for a licence in cases fallmg under section 249 of the District Municipalities Act 
which enjoins the necessity for licence in the cases mentioned in thatsection. Section 
250 deals with the necessity to make an application for permission to undertake seve- 
ral items of work like construction or establishment of a factory etc., mentioned in . 
taat section. The reference to the words ‘licence or permission’ in section 321 (1 1) 
shows that that section was intended to deal with cases of application for licence as 
well as application for permission and, therefore, section 250 is also included for the 
purpose of section 321 (11). + i 


i In Public. Prosecutor v. Karuppiah Pillai?, dealing with a parallel provision under 
section 96 (3) of the Panchayat Act, Somasundaram, J., observed that the order with 
which section 321 (11) requires to be communicated within thirty days of the 
receipt of the application by the executive authority need not always be a 
final order either granting or refusing the licence applied for and that they may be 
in the nature of interim orders refusing to grant’the licence pending further enquiry 

‘or receipt of the report called for on the application for licence. The learned Counsel 
~ for the Municipality states that the interim communication dated 6th May, 1961, to 
the petitioner referred to in the counter-affidavit would fall within such a communica- 
tion mentioned in thé judgment just now cited. But as against this, there is another 
decision of Somastindaram, J., in The Public Prosecutor v. Krishna Rao®, It was a deci- 
sion dealing with a case under sections 250 and 321 (11) of the District Municipalities 
‘Act. The learned Judge observed that the communication of an interim order (of 
the kind mentioned above) must be by the Municipality that any such communica- 
tion by the Commissioner of the Municipality stating that his application is under 
consideration and that the work shou_d not be commenced till the permission is grant- 
‘ed'will not be an order within the mzaning of section 250 of the Act and that such an 
‘interim order. by the Commissioner cannot amount to a refusal of the permission 
asked for. The learned Judge held that in circumstances, section 321 (11) should be 
applied and the permission must be deemed to have been granted for the installation 
of the machinery. Ja Mone : 


It is contended by the petitioner that the interim communication in this case, 
dated 6th May, 1961, was only by the Executive Officer of the Municipality and this 
fact is not denied by the respondent-Municipality. In view of the above, I am of 
‘opinion that the' petitioner is justified in contending that his application must be 
deemed to have been granted -by the Municipality under section 321 (11) of the Act, 


The writ petition is, therefore, allowed and a weit of certiorari will issue as prayed 
for. The petitioner will get his costs froni the respondent. “Advocate’s fee Rs. 150. 
o S.V.J. a 7 - | Writ allowed. 


$ . 
~ ~ x Pia - 6 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
| (Special Original Jurisdiction.) 
Present :—Mr. Justice P. RAMAKRISHNAN. 


‘The Management of the Vaikundam Estate, Marthandam, Kanya- 
kumari District represented by Sri S. S. Sarma, M.A. B.L., 
(former Superintendent, now Director) - 

l v. 


Sri T. S. Ramaswami, Arbitrator, Ramavarmapuram, Nagercoil, 
and another "a Respondents. 


3 
- Industrial Disputes Act (XIV of 1947), section 10-A—Scope—Distinction between indus- 
trial arbitration on the one hand and commercial or statutory arbitration on the other— 
Powers of arbitrator under section \0-A—Reference under section 10-A as to whether the 
workers concerned were permanent labourers eligible to the benefits under the Plantations 


Labour Act, (LXIX of 1951)—Scope of. 


‘An Arbitrator under section 10-A of the Industrial Disputes Act is not in the 
same position as an Arbitrator in commercial disputes or in civil disputes. ‘The 
later type of Arbitrator has to be bound strictly by the terms of the law as applied 
to the rights of parties and in a sense takes the place of a Court of law for deciding 
a dispute between parties, but in industrial Arbitration, the Arbitrator’s powers 
‘are much wider ; his enquiries can be spread out on a larger field, so that he can 
decide for himself, the best way to find out a solution for bringing to an end the 
dispute referred to him. ee 


[Authorities bearing on the distinction between industrial arbitration on the 
one hand and commercial as well as statutory arbitration on the other, quoted.] 


Petitioner” 


Where the point referred to arbitration under section 10-A was ‘whether ariy or 
all of the workers concerned are to be treated as permanent labourers and whether 
they are eligible to get the benefits under the Plantations Labour Act, 1951’ and the 
Arbitrator held that the workers were permanent field workers, that consequently 
that they were entitled to the benefits of the Plantations Labour Act such as um- 
prella and protective cloth, leave with wages, sickness allowance, maternity allo- 
wance and provident fund, from the year 1958, and that they should.also be paid 
15 nP, increase in the wages per day in pursuance of an interim award by the 
Wage Board, on the question whether the Arbitrator went beyond the scope of 


the reference, 


_ Held, (i) It is not. possible to agree that the reference to arbitration did not 
include the period of permanent employmet and that the Arbitrator should have 
merely given a decision whether they were permanent workers or casual workers. 
‘Therefore the Arbitrator did not travel beyond the. scope of the reference when 
he decided that the workers were permanent workers even prior to 1958 and that 
the workers should therefore be given such benefits as are available to permanent 

~ workers from the year 1958: a j 


Gi) With regard to the benefits of umbrella and protective cloth, leave with 
wages, sickness allowance and maternity allowance, a reference to the Plantations 
Labour Act shows that these are benefits made available to the plantation 
Jabourers under the statute. The Arbitrator has made it clear that he was mention- 
ing these benefits as illustrations and that what he was really having in mind was 
that the workers were entitled to the statutory benefits under the Plantations 
Labour Act, which would necessarily include the above items. It cannot there- 
fore be held that because the Arbitrator has specified certain items of the benefits 
he travelled beyond the scope of the reference ș 


* W.P. No. 1070 of 1964. = F | 19th April-1967. 
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(ii) But the Arbitrator travelled beyond the terms of the reference in making 
provision for provident fund and the interim award granted by the Wage Board 
as these benefits are not directly traceable as benefits conferred under the Planta- 
tions Labour Act being benefits conferred by other enactments. The award 
should be quashed to that extent only (this part of the award is separable and 
so the rest of the award, which is proper, may stand) ; and 


(cv) In view of the wide powers of an industrial arbitrator, the Arbitrator can- 
not be said to have committed any impropriety in relying upon information, on a 
relevant matter, gathered by him behind the back of the management. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records from the first respondent 
of the proceedings relating to the arbitration between the workers of the Vaikun- 
dam Estate and the Management and quash the Award dated 18th April, 1964, and 
published in Fort St. George Gazette dated 6th May, 1964. 


M.R. Narayanaswamy, for Petitioner. 
S. Ramaswamy for S. Mahadevan and G. M. Ramachandran, for 1st Respondent. 


B. R. Dolia for $. Padmanabhan, for 2nd Respondent. 


The Court made the following 


ORDER : In this Writ Petition, filed under Article 226 of the Constitution of 
India, the scope of the powers of an Arbitrator, to whom the parties to an industrial 
dispute have made a voluntary reference under section 10-A of the Industrial 
Disputes Act (XIV of 1947) (hereinafter called the Act) comes in for considera- 
tion. ‘The employer is the management of the Vaikundam Estate, Marthandam, 
in the Kanyakumari District, who is the petitioner in this Writ Petition. The 
Arbitrator is Sri T. S. Ramaswami, the first respondent, and the workers of the 
Vaikundam Estate are represented by the Secretary, Kumari Estate Workers Union, 
Nagercoil, Kanyakumari District, the second respondent. A number of workers 
of the estate (42) filed claim petitions under section 33-C (2) of the Act, contending 
that they were permanent field workers in the estate which maintains a plantation, 
that they had been denied several benefits to which ihey were entitled under the 
provisions of the Plantations Labour Act, 1951, by the management, and that the 
right to these benefits should be determined and their quantum also determined. 
While these claim petitions were pending, the parties filed a joint memorandum 
agreeing to refer their disputes to arbitration, and the joint memorandum mentioned 
that the point referred to arbitration was whether any or all of the 42 workers referred 
to in the list attached are to be treated as permanent labourers and whether they 
are eligible io get the benefits under the Plantations Labour Act, 1951. 


Before the Arbitrator both the workers and the management elaborated their 
claims. A reference to the claim statement on behalf of the workers shows that 
they placed before the Arbitrator for decision (a) claim to bonus from 1958-59; 
(b) claim to provident fund from 1959-60 (c) claim to umbrella and protective cloth 
from 1958-59 ; (d) claim to leave with wages from 1958-59 and (e) a claim also to 
an additional benefit by way of 15 nP? increase in the wages per day in pursuance 
of an interim award by the Wage Board. The management in their statement 
before the Arbitrator urged that the claim to bonus and wage increase fell outside 
the terms of the reference to the Arbitrator and therefore could not be decided by 
him. The management next alleged that each of the workers should independently 
establish their claim to be a permanent worker for the period he was claimin g relief. 
' There was also a reference to the fact that the workers’ union had given notice of a 
strike on 21st July, 1958, and there was a reference for settlement of the dispute to 
adjudication under section 10 (2) of the Plantations Labour Act, 1951, and the 
award of the Labour Court in that connection was published in the Gazetle on 
20th April, 1960, The management urged that that award would show that the 
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workers were noi permanent. The management pressed thé claim that the workers 
were really casual workers and were not entitled to the benefits claimed. 


The Arbitrator, however, in his award found (1) that the 42 workers were 
permanent field workers of the Vaikuncam Estate ; (2) that consequently they 
were entitled to the benefits of the Plantations Labour Act such as umbrella and 
protective cloth, leave with wages, sickness allowance, maternity allowance from 
the year 1958 and provident fund from the year 1959 ; and (3) that they should 
. also be paid the increase of wage of 15 nP. as per interim wage award passed by 
the Wage Board from the date of the award. The Arbitrator also directed that the 
arrears due to the 42 workers under the award should be paid by the management 
within a period of three months from the date of the ward. 


Learned Ccunsel appearing fer thepetitioner-management, in this writ petition 
attacks the above award of the Arbitrator on the following grounds— 


(1) The Arbitrator in giving a decision about the benefits like umbrella and 
protective cloth, leave with wages, sicknessallowance and maternity allowance from 
the year 1958, went really beyond the terms of the reference to the arbitration, and 
the award, therefore, should be treated as vitiated. In any event, if certain general 
principles applicable to awards by Arbitrators are to be applied, it should be possible | 
to strike out the portions of the award which travel beyond the terms of the referer ce 
as outside the jurisdiction of th~ Arbitrator and maintain only that portion of 
the award which fell within the terms of reference. 


(2) The direction for the payment of provident fund from the year 1959 and 
the direction to pay the increase of wages of 15 nP., as per interim wage award passed. 
by the Wage Board are not strictly benefits under the Plantations Labour Act, but 
penefits under other enactments or awards and therefore, inclusion of these amounts 
in the claim by the workers must also be construed as beyond the jurisdiction of the 


Arbitrator. 


(3) The Arbitrator in passing his award has committed serious impropriety 
in relying upon information gathered by him behind the back of the petitioner. 
Reference was made to paragraph 13 of the awrard where the Arbitrator has stated 
that he had made enquiries of one M. M. George, the previous Superintendent of 
the Vaikundam Estate revealing that the 42 field workers were treated as permanent 
workers during his period of office. Reference was also made to the muster roll 
maintained by Mr. M. M. George for the field workers, and a perusal of that muster 
roll in the office of the management showed, that the names of the 42 workers were 
found therein. It was urged that the said Mr. George the previous Superintendent, 
was not examined asa witness on either side, and the Arbitrator violated the 
principles of natural justice in relying upon information supplied by George. In 
fact, Mr. George himself had maintained wage slips during his term of office and 
these wage slips would afford evidence contrary to the statement given by George 
to the Arbitrator. The Arbitrator has referred in paragraph 12 of his award. that 
he made enquiries, from which he learnt that other estates maintain permanent 
men in field section also. This was also attacked as information which the Arbitra- 
tor had gathered behind the back of the management. 


Learned Counsel Sri M. R. Narayanaswami, appearing for the management, 
referred to a certain important principle in the Law of Arbitration namely that an 
'. "Arbitrator would be acting without authority if he travelled beyond the terms of 
reference. At the same time, he also made reference to the observations of Russel 
on Arbitration (17th edition) at page 347. 


e 
Et, notwithstanding that some portion of the award is clearly void, the remain- 
ing part contains a final and certain determination of every question submitted, 
the valid portion may wel] be maintainable as the award, the void part being 
rejected, ” l 
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At the same page the learned commentator observed :— . 


«If the Arbitrator has executed his authority as to part of the award only, and 
the bad part is clearly separable from the rest of the award, and does not affect 
the good part, the good part may be allowed to stand ; the mere presence of 
superfluous matter does not invalidate an award.” l 

Observations of Halsbury’s Laws of England, Simonds’ Edition, Volume 2, at 
pages 43 and 44 to the same purport were also relied on, The decision of the 
Supreme Court in Jivatajbhai v. Chintamanrao1, dealt with a case of commercial 
arbitration wherein the Supreme Court observed thatin that caseit was imp ossible 
to separate from the award the portion which was within the jurisdiction of the 
Arbitrator and the portion which was outside, and therefore, the award must fail 
in its entirety. This decision was also quoted by the petitioner’s learned Counsel. 


Per contra, learned Counsel appearing for the workers has referred toan impor- 
tant distinction between arbitration in commercial matters or in case of civil disputes 
on the one hand and industrial arbitration or. the other. He urges that the approach 
to industrial arbitration must be different from the approach to arbitration in com- 
mercial disputes and civil disputes. In the latter types of arbitration, the Arbitrator 
is strictly bound by the legal requirements of relevant statutes including the provi- 
sions of the Indian Arbitration Act. For stressing this distinction, reference was 
made to section 10-A (5) of the Act, which states specifically that nothing in the 
Arbitration Act, 1940, shall apply to arbitration under that section. It was urged 
that industrial arbitration is primarily designed to bring about industrial peace and 
provide effective means to settle the dispute that brought about the intervention of 
the Arbitrator and for securing industrial peace. Reference was also made to the 
provisions in section 10 (4) of the Act, which says that when an industrial dispute 
is referred to a Labour Court or Tribunal or National Tribunal under section 10, 
the Tribunal shall confine its adjudication to the points referred and matters mci- 
dental thereto, but in the case of reference to arbitration, there is no such restriction 
found in the Act. In section 10-A what is mentioned is an industrial dispute which 
is referred to the Arbitrator and the Arbitrator in passing the award thereafter 
really brings about a settlement of the dispute. 


The essential distinction between industrial arbitration on the one hand and 
commercial as well as statutory arbitration on the other, is pointed out in an early 
decision of the Federal Court reported in W. J. Automobile Association v. Industrial 
Tribunal®, where at page 120 of the report it was observed : 


“ The award of the Tribunal may contain provisions for settlement of a dispute 
which no Court could order if it was bound by ordinary law, but the Tribunal is 
not fettered in any way by these limitations. In Volume I of ‘ Labour Disputes 
and Collective Bargaining ’ by Ludwig Teller, it is said at page 536 that industrial 
arbitration may involve the extension of an existing agreement or the making 
of new one, or in general the creation of new obligation or modification of old 
ones, while commercial arbitration generally concerns itself with interpretation 
of existing obligations and disputes relating to existing agreements. In our 
opinion, it is a true statement about the functions of an industrial tribunal in 
labour disputes. ” 


In a decision reported in Anglo American Tea Trading Co. v. Its Workmen’ (Srinivasan, J.) 
it has been observed that the Arbitrator appointed under section 10-A of the Act 
with a specific agreement that his decision shall be binding on the parties is not a 
statutory Arbitrator, that his authority does not depend on any statutory jurisdiction 
and that he is a private tribunal set up by an agreement. The jurisdiction of an 
Arbitrator under section 10-A is certainly different from that of an Industrial Tri- 
bunal under section 10. Against such an Arbitrator’g decision assuming that a 
writ of certiorari can issue, unless it is made apparent that the Arbitrator gives a find- 


—_—_— 
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ing unsupported by any material and that the finding is so perverse that it cannot 
be supported, the Court cannot possibly imterfere under Article 226 of the 
Constitution. 

It is in the background of the above principles that we have got to approach 
the circumstances of the present case. I have already referred to the fact that the 
specific points referred to the Arbitrator for decision arose in the background of 
claim petitions under section 33-C of the Act for determining the extent of the bene- 
fits available to the workers including the claim fer bonus based upon their being’ 
permanent workers and for determining the quantum of those benefits. Therefore, 
the first point referred to the Arbitrator for decision whether any or all of the 42 
workers referred to in the list attached are to be treated as permanent labourers, 
would also include the question of the period covered by the permanent employ- 
ment. I must stress once again the fact that the dispute arose in the context of 
determining the quantum of benefits payable to the workers depending upon whether 
their employment was permanent or not and this will again depend on the period 
of such permanent employment. Therefore, it is not possible to agree with the 
contention of the petitioner that the reference to arbitration did not include the 
_ period of permanent employment and the Arbitrator should have merely given a 
decision whether the workers were permanent workers or casual workers. A refer- 
ence was also made to the statement of claim by the workers before the Arbitrator 
which shows that they laid equal stress on their permanency of the employment 
as well as the period of such permanent employment which continued un-interrupted 
from the time of the previous management till 1958, when the present management 
took over the estate, and continued uninterruptedly thereafter. .I am of the 
opinion that the Arbitrator did not travel keyond the scope of the reference when 
he decided that the workers were permanent workers, that they were beirg treated 
as permanent workers even prior to 1958 and that in view of the above, they should 
be given such benefits as are available to permanent workers from the year 1958 
after which date admittedly the benefits were not given to them by the existing 
management. 

Taking up the second point about the nature of the benefits of umbrella, 
protective cloth, leave with wages, sickness allowance and maternity allowance, 
a reference to the Plantations Labour Act, 1951, shows that these are benefits made 
available to plantation labourers under the statute. The Arbitrator has made it 
clear that he was mentioning these benefits as illustrations and that what he was 
really having in mind was that the workers were entitled to the statutory benefits 
under the Plantations Labour Act, which would necessarily include the above items. 
It cannot, therefore, be held that because the Arbitrator has specified certain items 
of benefits he travelled beyond the scope of the reference, which called upon him 
to determine whether the workers were eligible to get the benefits under the Planta- 
tions Labour Act. 

In regard to bonus, the labourers put forward a claim to it. But the Arbitrator 
decided that bonus was outside the scope of the reference and therefore did not 
make an award in respect of it. But he appears to have given a decision about the 
workers being eligible to provident fund and also an interim wage award as per 
the award of the Wage Board. It is clear that these two items are not directly 
traceable as benefits conferred under the Plantations Labour Act, but benefits - 
which other enactments conferred upon the workers, like the Provident Fund Act 
and the award of the Wage Board. Therefore, it appears to me that the Arbitrator 
did travel beyond the terms of the reference in making provision for provident fund 
and the interim award granted by the Wage Board. It would have been better 
if he had left these two items to be claimed by the workers independently on the 
basis of the present award recognising their status as permanent workers from 
the year 1958. The award will be quashed to the extent it refers to the provident 
fund and the interim award awarded by the Wage Board. 


In view of my decision that the terms of reference include also the period of 
thé permanency, which has relation bath to the background of the dispute as well as 
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the computation of the benefits under the Plantations Labour Act, it is unnecessary 
to refer to the elaborate argument of the learned Counsel for the petitioner based 
upon the scope of section 17-A of the Industrial Disputes Act and the decisions 
thereunder relating to the date of commencement of an award. In effect, the 
Arbitrator has not said anything about the date of commencement of the award, 
but he has gone to the substance of the claim regarding the benefits under the Planta- 
tions Labour Act to permanent workers and held that in this case the workers were 
permanent workers even prior to 1958 and they would be entitled to the benefits 
under the Plantations Labour Act, which were not paid to them subsequent to 1958. 


Regarding the argument that the Arbitrator took into account the result of 
enquiries made by him in other estates and also his questioning one Mr. Geroge, the 
previous Superintendent of the Vaikundam Estate, it appears to me that such en- 
quiries cannot be considered to be beyond the scope of the Arbitrator’s investigation 
when a dispute like the present one is referred to him. As mentioned already, the 
Arbitrator in such a reference is not in the same position as an Arbitrator in com- 
mercial disputes or ir civil disputes. The latter type of Arbitrator has to be bound 
strictly by the terms of the law as applied to the rights of parties and in a sense takes 
the place of a Court of law for deciding a dispute between parties, but in industrial 
arbitration, the Arbitrator’s powers are much wider; his enquiries can be spread 
over a larger field, so that he can decide for himself, the best way to find out a 
solution for bringing to an end the dispute referred to here. One may refer to the 
following observations found in a publication of the I.L.O., viZ., “Conciliation and 
Arbitration in Industrial Disputes”, which are extracted in the decision in 
Baktavatsalu v. Chrome Leather Co.+ : 


“ In.disputes on collective interests, knowledge of the circumstances ‘ is needed 
to enable the conciliation or arbitration institution to form an opinion as to what 
regulation of the dispute will first be voluntarily adopted by the parties or what 
compulsory solution is likely to be the most just, if need be with due reference to 
public interests. ” . 

The Arbitrator in the present case was justified in finding out the practice in other 
estates regarding the question whether permanent workers were allowed to work in 
the field section especially in view of the fact that the management had contended 
that the workers were working in the field section, and that on that account they 
could not be deemed to be permanent. The enquiry of the Arbitrator was therefore 
made to make himself familiar with: the practice in the industry in regard to sech 
workmen. It cannot be held that the Arbitrator went out of his way in gathering 
such information. Secondly his questioning of Mr. George was also to obtain a 
relevant piece of information, because Mr. George was the Superintendent of the 
Vaikundam Estates before the present management took over and he had maintained 
a muster roll which was available in the office of the present management and which 
the Arbitrator had necessarily to peruse in the context of the settlement of the present 
dispute. This apart, even if one were to exclude the items of information above 
referred to, there were other data before the Arbitrator and which he has referred 
to in the award, for supporting his findings. For the aforesaid reasons, I am. of 
opinion that the award of the Arbitrator in the present case has not erred on any of 
the grounds urged by the petitioner, ahd that it has got to be upheld except in 
regard to the direction in respect of the provident fund and the interim award of 
additional wages awarded by the Wage Board. In respect of those latter claims, 
the workers will have to establish their rights independently as they do not directly 
fall within the benefits under the Plantations Labour Act, which was the subject- 
matter of the reference. 


- The writ petition is therefore, allowed in part, and the award of the Arbitrator 
is struck down so far as the direction in respect of provident fund and the increase of 
1. (1949) 1 M.L.J.119 : I.L.R. (1949) Mad. 924 : A.I.R. 1951 Mad. 856 at 859, 
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wages awarded by the Wage Board is concerned, but dismissed in other respects. 
‘There will be no order as to costs. : : 


V.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT : Mr. Justice T. VENKATADRI. 


H. D. V. Eustace .. Petitioner® 
J. 
The General Manager, Southern Railway, Madras and another .. Respondents. 


Disciplinary enquiry—Prineiples of res judicata or autrefois acquit—Applicabrhity—Diser- 
plinary proceedings against railway servant—Proceedings abandoned and railway servant 
dismissed under rule 149 of the Railway Establishment Code Volume I—Said rule struck 
down by the Supreme Court later on—Railway servant reinstatea and fresh deparimental 
‘proceedings started—Legality. 


The railway Administration suspended the petitioner, one of its servants, for 
misconduct and started disciplinary proceedings against him. Subsequently 
the Administration thought that the enquiry was unnecessary and that the services 
of the petitioner could be terminated under rule 149 of the Railway Establishment . 
Code, Volume I. Accordingly the services of the petitioner was terminated 
under the said rule. Subsequently the Supreme Court struck down rule 149 as 
unconstitutional. Thereupon the petitioner was reinstated but fresh depart- 
mental proceedings were initiated against him. On the question of the legality 
of the proceedings thus initiated, 


ae ' Petition allowed in part. 





Held, the proceedings started could not be struck down as illegal. 


The principle of res judicata cannot be applied to the facts of the case ; even assu- 
ming that such principle would apply also to domestic or departmental enquiries, 
as in this case it cannot be said that there was any prior decision in the matter. 


The proceedings are not also barred by the principle of autrefois acquit. Nor can 
it be said that there are mala fides or bad faith on the part of the Railway in resuming 
the enquiry proceedings. The petitioner is not therefore entitled to a writ of prohi- 
bition restraining the Railway from proceeding with the enquiry. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and ‘in the affidavit filed therewith the High Court will be 
pleased to issue a writ of prohibition and restrain the respondents from proceeding 
with the enquiry in pursuance of their notice after calling for the records of the first 
and second respondents herem M/Con. 090/A dated 19th September, 1964. 


K. N. Balasubramaniam and M. Srinivasan, for Petitioner. 
S.K.L. Ratan and B.T. Seshadri, for Respondents. 
The Court made the following 


Orper.—The petitioner herein is the Chief Inspector,, Communications, 
Southern Railway, Madras. He has filed the present petition for the issue of a writ 
of prohibition restraining the respondents, The General Manager, Southern Rail- 
way, and the Divisional Superintendect , Southern Railway, from proceeding with 
na sare rd in pursuance of their Memorandum M/Con. 090/A, dated 19th Septem- 

er, : 


On 26th August 1963 ‘at about 1 P.M., when accordingto the affidavit, the peti- 
tioner entered the office-room of one Gupta, Divisional Engineer, Signal and Tele- 
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communications, to ascertain the reasons for some directions given by the said 
Gupta to him, Gupta got excited and assaulted the petitioner. Immediately, the 
petitioner gave a complaint to the Divisional Superintendent of Railways, against 
the unprovoked assault by Gupta. It is stated that he was treated for the injuries and 
that he has obtained a medical certificate for the injuries sustained by him. 


Equally, Gupta gave a complaint, on the same day, that the petitioner came 
to his room and asked him whether he had instructed the Inspector of Communica- 
tions not to give him any position of control failure etc., on the phone and when 
Gupta replied in the affirmative, the petitioner assaulted him and slapped him on his 
face very hard causing injuries on the face. 


The whole incident happened in the office-room of Gupa. It was only on hear- 
ing the shouts, shrieks and screams from the office-room of Gupta, two persons 
rushed into it, and they heard the incident as narrated by Gupta. 


On the same day, the Administration suspended the petitioner and started disci- 
plinary proceedings against him. Subsequently, the Administration thought that 
enquiry was unnecessary and that the services of the petitioner could be terminated 
under Rule 149 of the Railway Establishment Code, Vol. 1. Accordingly, the Rail- 
way Administration did terminate the services of the petitioner, in accordance with 
Rule 149 of the Code, and also required him to vacate the Railway quarters. 


Subsequently, the Supreme Court held that Rule 149 of the Indian Railway 
Establishment Code, Vol. 1, was inoperative and unconstitutional. Thereupon, the 
petitioner wrote to the Administration to reinstate him in service. The Divisional 
Superintendent, by his order dated 26th May, 1964, reinstated the petitioner in ser- 
vice, treating the period of absence from the date of termination of services to the date 
of reinstatement ‘as ou duty’. Acting under instructions of the Railway Board, that, 
after reinstatement in such cases as the petitioner’s the Department should initiate 
departmental proceedings, wherever it was feasible to do so, the Divisional Superin- 
tendent framed a charge against the petitioner on 19th September, 1964 to the effect 
that the petitioner assaulted Gupta on 29th August, 1963 in his room causing 
injuries on his face, and called upon the petitioner to submit his explanation. It is 
this enquiry which is now attacked by the petitioner, who wants to restrain the res- 
pondents by the issue of a writ of prohibition. 


Learned counsel for the petitioner submits that once the authorities decided not 
to proceed with an enquiry against the petitioner but to terminate the services of the 
petitioner under Rule 149 of the Railway Establishment Code and when that Rule 
was subsequently held to be inoperative and unconstitutional, the same authorities 
cannot start the proceedings again after he was reinstated in service. According to 
learned counsel the principle of res judicata would apply to such a case. 


The principle of res judicata would apply only if there was a prior decision bet- 
ween the parties. In this case, it cannot be said that there was any such prior decision 
given in the case against the petitioner, when the authorities were taking steps to 
conduct an enquiry against the petitioner. The Railway Administration thought 
that it was unnecessary to conduct an enquiry and that they could proceed to termi- 
nate the service of the petitioner under‘Rule 149 of the Code. It was on the ground 
that the services of the petitioner were terminated. Subsequently, Rule 149 was 
held to be unconstitutional by the Supreme Court. In view of that, the Railway 
Board gave general instructions as to how the cases of those employees whose ser- 
vices were terminated under Rule 149 were to be dealt with. One such instruction 
was that after reinstatement action to initiate departmental proceedings should be 
taken where it was feasible to do so. It was how the Administration began to take 
departmental proceedings against the petitioner after his reinstatement, in service, 
The principle of res judicata cannot, therefore, be applied to the facts of this case, 
even assuming that such principle would apply also to domestic or departmental 
enquiries. 


21 
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Learned counsel for the petitioner next contends that the principle of autrefois 
acquit would apply to this case. In this connection, Emperor v. Chinna Kaliappa Goun- 
dant, has been cited before me. That case was heard and decided by a Full Bench 
of five Judges. That case arose on a reference by the Sessions Judge as to whether 
it was competent to a Magistrate, after dismissing a complaint under section 203 
of the Code of Criminal Procedure, to rehear the complaint, when such order of dis- 
missal had not been set aside by a higher Court. The majority judgment held that 
the dismissal of complaint under section 203 of the Criminal Procedure Code does 
not operate as a bar to the rehearing of the complaint by the same Magistrate, even 
when such order of dismissal has not been set aside by a competent authority. It 
was also held that the principle of autrefois acquit would not apply as there was no 
trial when the complaint was dismissed under section 203 of the Code. But learned 
counsel for the petitioner relies oa the observations of Subramania Ayyar, J., in his 
dissenting judgment at page 138: 


«even where the plea of autrefois acquit is not technically available, the 
principle of it is available for the accused when the interests of justice require its 
extension in his favour. Bishop, in his commentaries on the law of Criminal 
Procedure, after pointing out that according to the better doctrine a person is in 
legal jeopardy when the jury is empannelled and ready to try him on a valid indict- 
ment and there is no latent or patent obstacle in the judicial path to prevent the 
cause proceeding to the end, observes then, if, contrary to his rights and without 
his consent, the cause is suffered to break off before a verdict of acquittal or -convic- 
tion is reached, there cannot technically be a plea of autrefois acquit or autrefois con- 
vict by reason of this jeopardy, yet the prisoner is entitled in some way to rely 
upon it afterwards for his protection.” 


There may be some force in the contention of learned counsel for the petitioner. Still, 
in view of the majority decision in that case, I am of the opinion that there is nothing 
wrong in the avthorities starting the enquiry against the petitioner cn the facts and 
circumstances of this case. Further, the petitioner himself, as a matter of right, 
claimed to be reinstated as per the decision of the Supreme Court, and also received 
bis salary for the period. When such is the case, he should also participate in the 
enquiry which is intended to be started against him by the Railway Administration. 
In this connection, learned counsel appearing for the respondents cited Devendra 
Pratap v. State of Uttar Pradesh®, where their Lordships of the Supreme Court have 
observed that, after an order passed in an enquiry against a public servant imposing 
a penalty is quashed by a civil Court, afurther proceeding can be commenced against 
him, if, in the proceeding in which the order qauashing the enquiry was pass2d, the 
merits of the charge against the public servant concerned were never investigated. 
In this case, though the Railway Administration started the proceedings, they never 
continued them, and they decided to take action under Rule 149 of the Railway 
Code. Therefore, when Rule 149 was struck down by the Supreme Court as un- 
constitutional, the Administration would be at liberty to continue the proceedings 
left unfinished. 


It is next contended by learned counsel for the petitioner that the enquiry to be 
conducted by the Railway Administration would be a mockery, since the Adminis- 
tration has already made up their mind to terminate his services. It is submitted 
that the petitioner strongly suspects the bona fides and the motive of the authorities 
concerned in starting the enquiry against him. l 


Tt is an admitted case that on the date of the incident, two persons were involved 
in the incident, the petitioner and Gupta, the Divisional Engineer. Two complaints 
were preferred, one by the petitioner against Gupta, and the other by the said Gupta, 
against the petitioner. On éhe complaint preferred by the petitioner against Gupta, 
no orders appear to have been passed, and there is no indication available in the re- 
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cords to show that the Department took any action on it. “On the other hand, on the 
complaint preferred by the said Gupta, the Divisional Engineer, prompt action has 
been taken by the authorities to start the proceedings against the petitioner. The 
petitioner, therefore,apprehends that he may not get justice in the bands of the Rail- 
way Administration. ‘There is considerabe force in the contention so put by the 
petitioner. As I said, there is nothing on record to show that any action worth the 
name has been taken by the Department, on the complaint of the petitioner. In all 
fairness, the Railway Administration should have considered both the complaints 
or they should have at least given a decision on the complaint of the petitioner, be- 
fore starting the enquiry against the petitioner on the complaint given by Gupta. 
Learned Counsel for the petitioner cited the decision of the Supreme Court in Barum 
Chemicals Ltd. v. Company Law Board+, where it is observed : 


“ Though an order passed in exercise of power under a Statute cannot be chal- 
lenged on the ground of propriety or sufficiency, it is liable to be quashed on the 
ground of mala fides, dishonesty or corrupt purpose.” 

But, in this case, I am not prepared, at this stage, to say that there are mala fides or 
bad faith on the part of the Railway Administration or that they have any motive in 
resuming the enquiry proceedings against the petitioner. The retitioner is not, 
therefore, entitled to writ of prohibition restraining the Railway Administration from 
proceeidng with the enquiry or the charge framed against the petitioner. 

The writ petition is, accordingly, dismissed, but without costs. 


V.K. Petition dismissed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnkr. JUstice T. VENKATADRI. 
M. K. Mohamed Hussain and another .. Petitioners * 
v. 
The Central Board of Excise and Customs, New Delhi, and another .. Respondenist 
Sea Customs Act (VIII of 1878), sections 167 (8) and 167 (81)—Foreign Exchange Regu- 
lation Act (VII of 1947), section 23 (1)—Criminal Court acquitting accused of charge 
under section 167 (81) of Sea Customs Act and section 23 (1) of Foreign Exchange Regu- 

lation Act—If bars levy of penalty under section 167 (8). 

Merely because persons charged before a criminal Court with offences under 
section 23 (1) of the Foreign Exchange Regulation Act and section 167 (81) of the 
Sea Customs Act were either discharged or acquitted by the Criminal Court, it 
cannot be said that the customs authorities haveno jurisdiction to levy the penalty, 
on the same facts, on those persons under section 167 (8) of the Sea Customs Act. 

Case-law discussed. 


Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue writs of certiorari calling for the records relating to the order of the Central 
Board of Excise and Customs, New Delhi, Nos. 150 and 149 of 1964, respectively 
dated 13th October, 1964 confirming the order of the Collector of Central Excise. 
Madras, VIII/10/291/58 Cus.-Adj., dated 5th September, 1958 and quash the same, 


K. K. Venugopal and $S. Ramalingam, for Petitioners, 

M. Ramaswam, for Respondents. 

The Court made the following 

OrDER.— The writ petitioners are brothers and they have filed these petitions to 
quash the orders of the Central Board of Excise and Customs, New Delhi, confirming 
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the order of the Collector of Central Excise, Madras, in VIII/10/291/58 Cus. Adj. 
dated 5th September, 1958 imposing a penalty of Rs. 15,000 on the petitioner in 
W.P. No. 2437 of 1965 and Rs. 6,000 on the petitioner in W.P. No. 2121 of 1965. 
Penalty was imposed on the petitioners who were found to carry on smuggling 
activities, under section 167 (8) of the Sea Customs Act. 

The case of the department is that these petitioners had been indulging in the 
smuggling of Indian Currency to Ceylon. On 21st October, 1957, the-Postal Apprai- . 
ser, during the course of interception of letters at the Foreign Exchange Post Office, 
Madurai, came across seven envelopes all addressed to the business premises of the 
petitioners at Colombo. The customs authorities took up further investigation of 
the matter and traced the petitioners. The currency was confiscated, and the peti- 
tioners themselves were contacted on their arrival in India and statements were 
recorded from them. 


Separate criminal proceedings were launched against the petitioners under sec- 
tion 8 (2) read with section 23 of the Foreign Exchange Regulation Act and section 
19 read with section 167 (81) of the Sea Customs Act. The petitioner in W.P. No. 
9121 of 1965 was discharged. The petitioner in W.P. No. 2437 of 1965 was convict- 
ed by the Sub-Divisional Magistrate of Tuticorin both under section 23 (1) of the 
Foreign Exchange Regulation Act and section 167 (81) of the Sea Customs Act. 
But the Sessions Judge of Tirunelveli set aside the conviction of the petitioner in 
W.P. No. 2437 of 1965 under section 167 (81) of the Sea Customs Act and confirmed 
only the conviction of the petitioner under section 23 (1) of the Foreign Exchange Re- 
gulation Act. The petitioner filed a criminal revision case to the High Court, and 
the State also filed an appeal against the acquittal of the petitioner under section 
167 (81) of the Sea Customs Act. Holding that the act of the petitioner could at best 
amount to moral certainty which could not take the place of legal proof, this Court 
allowed the revision petition of the petitioner and dismissed the appeal of the State. 


In the meantime, the Collector of Central Excise, Madras, took proceedings 
under the Sea Customs Act and imposed penalty as aforesaid on the petitioners un- 
der section 167 (81) of the Sea Customs Act, which was confirmed by the Central 
Board of Revenue, New Delhi. 


Learned Counsel for the petitioners contends that in the case of the petitioner 
in W.P. No. 2121 of 1965 once the criminal Court has discharged the petitioner of an 
offence arising out of the same transaction on the ground that no prima facie case was 
made out, the Central Board of Revenue would be bound to set aside the penalty 
and that the failure to do so has rendered the order illegal and void. In the case of 
the petitioner in W.P. No. 2437 cf 1965,it is contended that the charge under section 
167 (8) of the Act the petitioner having been acquitted of the criminal charge, 
the order levying penalty is illegal and void. He also contends that no person should 
be prosecuted and punished for the same offence more than once under Article 20 
(2) of the Constitution. 


Discussing the question as to how far the finding of the criminal Court would 
be binding on Administrative Tribunals enquiring on identical charges upon identi- 
cal facts, Anantanarayanan, Officiating C.J. (as he then was) laid down the following 
broad principles in Shaik Kasim v. Superintendegi of Post Officest. An administrative 
authority, in initiating disciplinary proceedings, is not bound to wait for the verdict 
of a criminal Court. But where criminal Court has tried the concerned person 
and acquitted him, it would be improper and such a proceeding is liable to be quash- 
ed as not in accordance with the principles of natural justice if the administrative 
_ authority later initiates disciplinary proceedings on the identical facts, and identical 
charge and records a contrary conclusion. The learned Judge hastened to 
add that the acquittal should have been substantially on the merits ; technical 
acquittals on grounds like sanction may not inhibit departmental disciplinary 
proceedings or a contrary verdict therein. There could be no rigid or inflexible 
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rule that the findmg of a criminal Court is conclusive, in every sense, upon 
administrative authority. If the finding is purely a technical acquittal, the adminis- 
trative authority.may conceivably punish, on the same facts. Bearing these princi- 
ples, if we examine the facts of the present cass, we see that ‘he petitioner in W.P. 
No. 2121 of 1965 was discharged and the petitioner in W.P. No. 2437 of 1965 was 
acquitted as there was only a strong suspicion amounting to almost a moral certainty. 
Further in regard to section 167 (81) of the Sea Customs Act, it was set aside on 
the ground that, when the authorities decided on the particular facts to prosecute 
the offender, the conviction could only be under sectior 23 of the Foreign Exchange 
Regulation Act and could not be under the general provision of section 167 (81) of 
the Sea Customs Act. The conviction of the petitioner was, therefore, set aside 
under section 167 (81) on a technical ground. 


In regard to the contention of learned Counsel for the petitioners that there 
cannot be a second punishment for the same offence, learned Counsel for the depart- 
ment cited Rangarajan v. State of Madrast, where Kailasam, J. has observed that a 
departmental enquiry against a Government servant can be initiated oa the basis 
of certain facts, even though the Government servant has been acquitted in a criminal 
prosecution on the same facts. The learned Judge has also observed : 


“ No doubt it would be a strange predicament, if, in spite of a trial by a criminal 
Court on the same facts, the domestic tribunal were to come to a different con- 
clusion on the same facts. But there cannot be a complete prohibition against 
the tribunal coming to a different conclusion, for it is well known that the 
tribunal is not bound by several rules that are binding on appreciation of evid- 


ence by a criminal Gourt. ” 


Learned Counsel for the department contends that the proceedings before the 
Department and proceedings before the criminal Court are two independent pro- 
ceedings and that any decision rendered by the criminal Court cannot be taken into 
consideration in the departmental proceedings In that connection, he cites the 
decision of the Supreme Court in Thomas Dana v. State of Punjab®, where their Lord- 
ships have brought out the distinction between the proceeding before Revenue 
authorities by way of enforcing the preventive and penal provisions of the Schedule 
to section 167 and a criminal trial before a Magistrate with a view to punishing 
offenders under the provisions of the same section. It is observed in Leo Roy v. 
Superintendent, District Fail’, that under section 186, Sea Customs Act, the award of 
any confiscation, penalty or increased rate of duty under that Act by an officer of 
Customs does not prevent the infliction of any punishment to which the person 
affected thereby is liable under any other law. It is also observed in Magbocl Hussain 
v. State of Bomb«y*, that in order that the protection of Article 20 (2) of the Consti- 
tution may be invoked by a citizen there must have been prosecution and punish- 
ment in respect of the same offence before a Court of law or a tribunal required by 
Jaw to decide the matters in controversy judicially on evidence and not before a 
departmental tribunal which entertains a departmental or administrative enquiry. 
Thus the position herein seems to be clear that the proceedings before the customs 
authorities are independent of the proceedings before the criminal Court, and the 
adjudication of the one will not be binding on the other. 


In regard to the contention of learned Counsel for the petitioners that the charge 
under section 167 (81) would cover the same field as charge under section 167 (8) 
of the Sea Customs Act and that the petitioner in W.P. No. 2437 of 1965 having 
been acquitted of the criminal charge, the order levying penalty is illegal, learned 
Counsel for the respondents relied on the decision of Jagadisan, J. in (Krishna Chetty 
v. Lhe Collector of Madras® where it is observed : 


1. (1967) M.L.J. (Crl.) 136 : (1967) 1 M.L. 3. (1958) S.C.J. 301 : (1958) S.C.R. 822 : 
J. 146 at 148. (1958) M.L.J. (Crl.) 289: A.LR. ‘1958 S.C. 119. 
2. (1959) S.C.J. 699.: (1959) 1 S.C.R. (Supp-) 4. $1953) S.C.J. 456 : (1953) S.C.R. 730 ; 
274 : (1959) M.L.J, (Crl.) 474; ALR, 1959 (1953) 2 M.L.J. 113. 
5, 5. W.P. No. 461 of 1959. 
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“On a plain reading of the two provisions of the statute, it seems to me that 

the two provisions do cover the same field. It is enough to point out that while 

section 167 (81) prescribes in terms knowledge or intention as a necessary or 

essential ingredient for the establishment of the offence, section 167 (8) does not 

refer to any knowledge or intention or even mens rea atall .......+.+65-: there 1s 

. nothing inconsistent between the order of the learned Magistrate and the order 

of the Collector of Customs as the ingredients and requirements of section 167 
(8) are not the same as those of section 167 (81) of the Act.” 


It is lastly contended that, once the High Court has acquitted the petitioner 
giving him the benefit of doubt, the Central Board of Revenue ought to have set 
aside the order of the Collector of Central Excise levying penalty. The High Court 
set aside the conviction of the petitioner under section 23 of the Foreign Exchange 
Regulation Act. The department has proceeded against the petitioner under section 
167(8) of the Sea Customs Act. As pointed out in Sewpujanrai Indrasenara’ Ltd. v. Collec- 
tor of Customs}, there is a distinction between a proceeding under section 23 of the 
Foreign Exchange Regulation Act and a proceeding under section 167 (8) of the 
Sea Customs Act. ‘Their Lordships have observed, in that case, that section 23 of 
the Forcign Exchange Regulation Act is a proceeding against the offender, and is 
applicable to the person who contravenes any of the provisions of that Act, whereas 
section 167 (8) of the Sea Customs Act provides for two kinds of penalties when 
‘contraband goods are imported into or exported from India, one is a confiscation 
of the goods and the other is a penalty on the person concerned. ‘Therefore merely 
because the petitioners were either discharged or acquitted by the criminal Court, 
it cannot be said that the customs authorities have no jurisdiction to levy the penalty 
on the petitioners under section 167 (8) of the Sea Customs Act. Apart from that, 
even assuming that the petitioners have not committed any offence under the Foreign 
Exchange Regulation Act, because the contraband goods have not crossed the 
frontiers of India, still as observed by the Supreme Court in Narayandas Bhagwandas 
v. State of West Bengal”, even an attempt to take out the currency notes outside India 
is an offence punishable under the Sea Customs Act, as is clear from the provisions 
of section 167 (8). In the present case, the petitioners adopted a novel method of 
illegally exporting Indian currency in postal covers to their address in Ceylon and 
themselves going to Ceylon to receive the same. Upon the facts, I do not see any 
reason to interfere with the finding arrived at by the Customs authorities, in imposing 
penalty on them. There is no error of law or of jurisdiction. 


The writ petitions are dismissed but without costs. 
V.K. —— ~ Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice T. VENKATADRI. 


T. S. Sivasubramanyam and another .. Petitioners” 
v. 
The State of Madras,represented by the Deputy Secretary to Govern- 
ment, Department of Industries, Labour and Co-operation, Fort 
St. George, Madras and another j .. Respondents. 
Industrial Disputes Act (XIV of 1947), section 2 (k)—JIndustrial dispute—Conversion of 
individual dispute into industrial dispute—Test Dispute relating to conduct of indivi- 
dual workmen— Workers as a class not affected. 
The test of conversion of an individual dispute into an industrial dispute is that 
- it should affect the workers as a class, that it should be sponsored by a considerable 
number of workers of «he establishment, that there should be community of 
interest between the workers or the union representing them and the employee 
i EG 
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whose dispute is sponsored by them and that a majority or a large section of the 
` workmen employed in the particular industry should back the claim in dis- 
` ‘pute sponsored by a union of employees of different establ shments and that 
further such workmen should feel themselves concerned in the dispute. Only 
in such circumstances can an individual dispute be said to become an industrial 
dispute. 


D‘spute.concerning the conduct of an individual workman cannot be a matter 
which would affect the workers as a class, like bonus, conditions of services, etc. 


Held, on facts, though the first petitioner is a member of the second petitioner 
union, his cause has not been sponsored by a large section or a substantial number 
of workm°n of the establishment. Further it is a dispute concerning the conduct 
of an individual workman. It cannot be a matter which would affect the workers 
as a class, like bonus, conditions of service, etc. Only a handful of employees of 
the particular establishment have made common cause with the workman con- 

` cerned. He has not the backing or sympathy of a large number of workmen 
employed in the establishment. The present dismissal of the workman by the 
employer has not converted what is an individual dispute into an industrial 
dispute. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus directing the Government of Madras to refer 
the dispute raised on behalf of the petitioner by the Madras Kerosene O'1 Workers’ 
Union and covered by the conciliation report of the Conciliation Officer, Rt. No.220], 
dated 19th September, 1964 for adjudication under section 10 (1) of the Industrial 
Disputes Act, 1947. 


K. K. Venugopal and V. Manivannan, for Petitioners. 

The Assistant Government Pleader, for lst Respondent. 
P. V. Marthandam for King & Partridge, for 2nd Respondent. 
The Court made the following 


Orver.—The question that arises for consideration in this petition under 
Article 226 of the Constitution is whether the order of the Government, refusing to 
refer the dispute in this case for adjudication on the ground that it is not an ‘ indus- 
‘trial dispute ° as defined in section 2 (k) of the Industrial Disputes Act, is one passed 
without jurisdiction. l 


Briefly stated, the facts of the case are these. The first petitioner was employed 
as a fitter in the. Tondiarpet Installation of the Burmah-Shell Oil Storage and Distri- 
buting Company of India Limited, the second respondent herein. The first peti- 
tioner is a member of the second petitioner-Union. The Union is a registered one 
recognised by the management. That union is formed for the workers of the various 
companies dealing in keros ne oil storagé and distribution. It is seen from the 
counter-affidavit filed by the first respondent-Government that out of 310 workers 
in the second respondent-Establishment only 65 were members of the second peti- 
tioner-Union. In 1963, the first petitioner was charge-sheeted for theft of certain 
articles in the installation.: After a domestic enquiry, he was dismissed from service. 
Thereupon, the second petitioner-Union raised an industrial dispute in regard to 
the non-employment of the first petitioner. The Labour Officer held conciliation 
proceedings, and reported to Government that there was no possibility of a settle- 
ment through conciliation. The Government considered the report of the concilia- 
tion officer. It was also reported to Government that the Union did not have suffi- 
cient representative capacity to raise the demand. The Government were of the 
opinion that an industrial dispute did not exist, and therefore did not make a reference 
for adjudication. - This petition is for the issue of a writ of mandamus to direct the 
‘State Government to refer the dispute raised on behalf of the first petitioner by the 
second petitioner-Union for adjudication under section 10 (1) of the Act. 
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As to what constitutes ‘ industrial dispute’ , there has been acute controversy 
and conflict of opinion among the various High Courts. In 1953, in D.-N. Bannerjt 
v. P. R. Mukherjee, their Lordships of the Supreme Court had an occasion to discuss 
the meaning of the expression ‘ industrial dispute ’ and were of the opinion that a 
single employee’s case might develop into an industrial dispute when it was taken 
by a Trade Union of which he was a member and there was concerted demand by 
the employees for redress. In Central Provinces Transport Service v. Raghunath®, his 
Lordship Venkatarama Ayyar, J., observed : 


“ The question whether a dispute by an individual workman would be an 
industrial dispute as defined in section 2 (k) of the Act XIV of 1947 has evoked 
considerable conflict of opinion both in the High Courts and in Industrial Tribu- 
nals and three different views have been expressed thereon : (7) A dispute which 
concerns only the rights of an individual worker, cannot be held to be an industrial 

EE 4 lin aod Santen (ii) A dispute between an employer and a single 
employee can be an industrial dispute as defined in section 2 (k) .............. 
(iii) A dispute between an employer and a single employee cannot per se be an 
industrial dispute, but it may become one if it is taken up by the Union or a number 
of workmen. ” 


His Lordship further observed in his characteristic manner (at page 109): 


“« Notwithstanding that the language of section 2(k) is wide enough to cover 
a dispute between an employer and a single employee, the scheme of the Indus- 
trial Disputes Act does appear to contemplate that the machinery provided 
therein should be set in motion, to settle only dispu‘es which involve the rights 
of workmen as a class and that a dispute touching the individual rights of a 
workman was not intended to be the subject of an adjudication under the Act, 
when the same had not been taken up by the Union or a member of workmen.” 


Their Lordships of the Supreme Court observed in Indian Cable Co., Lid. v. Its W ork- 
men®, that a dispute in order to become an industrial dispute must be such as to lead 
to an inference that the dispute was one which affected workmen as a class. In 
the words of their Lordships (page 415) : Í 


“ What imparts to the dispute of a workman the character of industrial dispute 
is that it affects the rights of the workmen as a class ................ No hard 
and fast rule can be laid down as to the number of workmen whose association 
will convert an individual into an industrial dispute. That must depend on the 
facts of each case, and the nature of the dispute. The group might even be a 
WUNOLILY eira ss esau sees But 1t must be such as to lead to an inference 
that the dispute is one which affects workmen as a class. ” 


In the instant case, the second petitioner-Union, which is espousing the cause of 
rhe first petitioner-workman, is not a Union of all the workmen of the second respon- 
dent-Establishment. Even according to the affidavit of the first petitioner, there 
are about 400 workers employed in the company at its Tondiarpet Installation, 
that 80 of these workers belonged to the second petitioner-Union and that out of 
these 80 persons only 47 voted for the resolution authorising the Union to espouse 
the cause of the first petitioner. On these facts, can we say that a considerable 
section of the workmen has made commor cause with the individual worker to 
raise an industrial dispute and whether this would impart to the dispute of the 
workman the character of an industrial dispute as to affect the rights of the workmen 
as a class. More or less a similar situation arose in Bombay Union of Journalists v. 
‘ Hindu’ , Bombay*. In that case the services of a journalist of the Hindu, Bombay, 
were terminated by the management, and the journalist questioned the propriety 
of his termination. At the relevant time, the management of the Hindu, Bombay, 
oe en 


1. (1953) 1 M.L.J. 195 : (1953) S.C.J. 19 : 3. (1962) 1 L.L.J. 409. . 
(1953). S.C.R. 302: A.LR. 1953 S.C. 58. 4. (1961) 2 L,L.J.436 : (1962) 3 S.C.R.893 : 
2. (1957) S.C.J. 58 : (1956) S.C.R. 956 : (1962) 2 S.C:J. 107. ` cn 
A.LR. 1957 S.C. 104 at 108. 
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had ten employees at Bombay, seven on the administrative side and three on the 
- journalistic side. The dispute was- espoused by the Bombay Union of Journalists. 
' That union was a union not of employees of one employer but of all employees in 
the industry of journalism in Bombay. Only two journalists of the Hindu, Bombay, 
including the affected journalist were members of this union. ‘The State of Bombay 
referred the dispute for adjudication. The management of the Hindu challenged 
the validity of the reference on the ground that it was only an individual dispute 
which was not supported by an appreciable number of employees of the Hindu, 
Bombay. . The Industrial Tribunal upheld the contention of the management, 
and on appeal, their Lordships of the Supreme Court observed (at page 439) : 


“© The dispute, in the present case, being prima facie, an individual dispute, in 
order that it may become an industrial dispute it had to be established that it had 
been taken up by the union of employees of the Hindu, Bombay or by an 

_ appreciable number of employees of the Hindu, Bombay.......... 


By its constitution the Bombay Union of Journalists is a union not of employees 

of one employer, but of all employees in the industry of journalism in Bombay. 

. ‘Support of the cause, by the umion, will not in our Judgment convert the individual 

dispute of one of its members into an industrial “dispute .............. The 

principle, that the persons who seek to support the cause of a workman must 

themselves be directly and substantially interested in the dispute in our view 

applies to this class of cases also ; persons who are not employees of the same 

employer cannot be regarded as so interested, that by their support they may 
convert an individual dispute into an industrial dispute. ” 


_ This principle has been followed by the Andhra Pradesh High Court in Express 
Newspapers v. Labour Court?. There it is held that a union which is not a union of 
employees of the company but a “union of the employees of other employers cannot 
be said to be directly or substantially terested in the employment or non-employ- 
ment of an individual workman in the establishment. The Division Bench of that 
Court observed at page 204: ` 


“ There should be community of interest between the workers or the union 
representing them and the employee or employees whose dispute is sponsored 
by them. Ifsuch community of interest does notexist, the other workmen or 
their union cannot adopt the dispute. ” 


‘The learned Judges have observed at page 205 that mere promise of help by an 
outside agency in any attempt it may make to secure the redressal of the grievances 
of an individual worker is not tantamount to sponsoring the cause of an individual 
worker and as such an individual dispute cannot acquire the status of an industrial 
dispute. The Calcutta High Court has taken the same view in Gobordhandas Feeram- 
bhai w. Sixth Industrial Tribunal®. In this case, a partnership business carrying on 
business in the export of tea and gunny had about 25 workmen. At the relevant 
time, five workmen were employed in the tea department and two of them were 
‘members of a general union. When one of the two was retrenched from service 
and the union espoused his cause, it was held that when a union unconnected with 
the employer industry concerned took up the cause of a dissatisfied workman, the 
dispute did not automatically transferm itself from an individual dispute to an 
' Indústrial dispute. The learned Judge observed thus at page 165: 


“ The real test is whether the stranger union has the backing, sympathy or 
collaboration of the majority or a large section of the workmen employed in the 
particular industry and such workmen feel themselves concerned in the dispute. ” 


In Vazir Sultan Tobacco Co. v. State of Andhra Pradesh®, a workman was dismissed from 
service, The dispute in regard to his dismissal was tdéken up by 104 co-workemen 
out of 2,170 workmen in the establishment. It was held by the Andhra Pradesh 
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High Court that the support of 104 workmen was not sufficient to convert the indivi- 
dual dispute into an industrial dispute z.e., the number of workmen whosupportedsq 
the cause of the dismissed workmen could not be called appreciable or substantial «: 
and that the workmen in other establishments though engaged in the same line of: 
business: could not be said to have any direct or substantial interest in the-cause of 
such dismissed employee and hence their support couldjnot convert the individual 
dispute into an industrial‘ dispute. E 


It is clear from the above decisions that the test of conversion of an individual 
dispute into an industrial dispute is that it should affect the workers as‘ class, that it 
should be sponsored by a considerable number of workers of the establishment, that 
there should be community of interest between the workers or the union representing: 
them and the employee whose dispute is sponsored by them and that a majority or a 
large section of the workman employed in the particular industry should back the 
stranger union and that further such workmen should feel themselves concerned in 
the dispute. Only in such circumstances can an individual dispute be said to be~- 
come an industrial dispute. . a 


Let me analyse the facts pf this case with this background in view. '' The work- 
man was employed as a fitter in the Tondiarpet installation of the second respon- 
dent gompany. There are about 400 workers ‘in that establishment. Only 30: 
workers are members of the union, which is not of the employees of one employer 
but of employees of several companies dealing’in kerosene storage and distribution. 
It is stated that only 47 workers supported the cause of the worker who was dismissed. 
from service for theft of certain articles from the installation. The workman has. 
been dismissed after a properly conducted domestic enquiry.. It is a case of miscon- 
duct on the part of the first petitioner. ‘Though the first petitioner is a member of 
the second petitioner union, his cause has not been sponsored by a large section or a 
substantial number of workmen of the establishment. Further it is a dispute con- 
cerning the conduct of an individual workman. It cannot be a matter which would. 
affect the workers as a class, like bonus, conditions of service, etc. Only a handful 
of employees of the particular establishment have made common cause with the 
workman concerned. He has not the backmg or sympathy of a-large number of 
workmen employed in the establishment. For these reasons, I hold that the pre~- 
sent dismissal of the workman by the employer has not converted what isan -indivi- 
dual dispute into an industrial dispute. — 


During the course of the arguments, the question whether at all a writ of manda 
mus could lie on the facts and circumstances of the case came up for consideration. 
Learned Counsel for the petitioners contended that the order passed by the Govern- 
ment was very cryptic, that it had taken into consideration extraneous matters such: 
as the confidential report of the Labour Officer and that m such circumstances a. 
writ of. mandamus would lie against the Government. 


The Supreme Court had an occasion to consider under what circumstances a 
writ of mandamus would lie, in State of Bombay v. Krishnan (K.P.) and others!, They 
have held that a writ would lie when the Government does not record and communi» 
cate to the parties its reasons for refusing to make the reference, when the refusal: 
is not bona fide, and when the refusal is based on consideration of wholly irrelevant: 
facts and circumstances. It is also held that the Government is not bound to base 
its decision only on a consideration of the report of the conciliation officer and that it 
would be open to the Government to consider other relevant facts which may come- 
to its knowledge. It has been held in Bombay Union of Fonrnalists v. State of Bombay?, 
that it is not necessary for the Government to write an elaborate order indicating: 
exhaustively all the reasons that weighed in its mind in refusing to make a reference. 
It has been. held in Workmen%n Southern Textiles v.. State of Madras®, that the Govern- 
ment néed not confine its attention only to the failure report submitted by the con- 
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ciliation officer but could also take into account all relevant circumstances and the 
confidential report. . In the present case, the Government have considered the re- 
port of the officers and have come to the conclusion that the Union does not have 
sufficient representative capacity to raise the demand. Applying the principles 
stated aboye, I hold that the order of the Government is a proper order and that no 
writ can issue against the Government, on the facts and circumstances of this case. 
__ The petition is accordingly dismissed but without costs : «.. 
S.V.J. 
. a* Ly} 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice P. RAMAKRISHNAN. 


Petition dismissed. 





Rajkumar Bhagwatsaran .. Petitioner" 
D. 2 3 

Commissioner of Police, Madras `.. Respondent. 

Madras City Police Act (III of 1888), section 51-A—Scope—W hen can be invoked ? 


Prima facie, section 51-A is intended to deal with violent persons. The first limb 
of section 51-A (1) (a) refers to persons whose movements or acts arè causing or 
are calculated to cavse alarm, danger or harm to person or property. As alternative, 
the second limb of section 51-A (1) (a) refers to persons who on resonable groiinds. 
can be b. lieved to engage or about to be'engaged in the commission of any 
offence involving force or violonce or punishable under certain specifi-d chapters. 
of the Penal Code which includes Chapter XVII. Cheating which is the 
offence involved in the present case comes under Chapter XVII of the Penal Code 
and is therefore included within the second limb of this section. But section 51-A 
(1) proceeds to lay down a further requirement applicable to eithor of the 
above two limbs of section 51-A (1) (a) namely that witnesses are not willing to 
come forward to give evidence in public against such persons by reason of appre- 
hension on their part regarding the safety of their persen or property. Because of 
the use of the word ‘and’ between section 51-A (1) (a) and (b), it is reasonable to 
assume that this requirement is also essential, before proceedings are instituted 
against persons under the above section. But in the instant case there is no alle- 
gation that the petitioner is using force or threat to witnesses to prevent them from 
deposing against him. Hence the notice against the petitioner under section 51-A 
should be struck down as not being in accordance with the requirements of that 

. section. te 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will be 
to issue a-writ of certiorari to quash the proceedings dated 3rd August, 1964 in 
C. No. 55/Ext /64-on the file of the Commissioner of Police, Madras. 


Petitioner in person. oe 

The Assistant Government Pleader on behalf of the Respondent. 

The Court made the following 

Orper.—Petitioner Rajakumar Bhagwatsaran has filed this writ petition 
under Article 226 of the Constitution praying for the-issue of a writ of certiorari 
quashing the notice issued to him by the Deputy Commissioner of Police, Crimes, 


Madras City, dated 3rd August, 1964 under-section 51-A of the Madras City 
Police Act. The notice is in the followmg terms : 


“ Whereas information containing the allegations set out below for taking action 
under section 51-A, Madras City Police Act, has been laid before me by Sri Siva, 
sankaran, Detective Sub-Inspector of Police, Royapuram, P.S. Madras City, in 
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exercise of the powers conferred on me under section 51-A, City Police Act,1888, I 
Sri S. Palaniappan, Depùty Commissioner of Police (Crimes), Madras City, call 
upon you to show cause within seven days from the date of receipt of this notice, , 
as to why you should not be directed to remove yourself out of Madras City or why’ 
you should not be directed to conduct yourself in the manner as may be necessary 
- to prevent causing any alarm, danger, harm to persons or property or ‘tommis- 
‘sion of any offences, and that, in order to give an opportunity of tendering your 
explanation regarding the allegations, I have appointed 11 hours on the eighth 
«day following your receipt of this notice, at the office of the Commissioner of Police 
. Madras, to receive your.explanation and to hear you or your Adyocate and to 
peruse your written representation if any, and to hear your witnesses if any, in re- 
gard to the said allegations, failing which it will be construed that you have no 
-explanation to. offer and orders will be passed on the date specified for receiving 
your explanation. Take note. 


Allegations. —You were not born in Madras City or Chingleput District or North ` 
Arcot District. On 3rd July, 1963 you were arrested in X. Cr. No. 266 of 1963 under 
section 55 Criminal Procedure Code and investigation disclosed that 8 months ' 
prior to 18th October,1963 at Petty Munuswamy Chetty Street, you falsely repre- 
sented to Sri W. R. Kadirvelu Mudaliar, §.H.P.M., Madras that you were an ` 
Advocate running a journal called “Who is Who” and that you would publish 
about the City S.H.P.Ms. and induced the witness to part with his photo and a 
sum of Re. 1 and thus cheated him. : 


Similarly about 8 months prior to 29th October, 1963 you cheated one Sri 
“Ramachandra Mudaliar S.H.P.M. at No. 10, Flowers Road, Kilpauk by falsely 
representing to him that you were an Advocate running a journal called “Who is 

“Who” and that you would “ publish about the City S.H.P.Ms. and induced the 
-witness to part with his photo and a sum of Rs. 5 and thus cheated him. 


Similarly on 27th February, 1963 you cheated one Sri K. V. Ganapathy Iyer 
at No. 21, 2nd Cross Street, Kodambakkam by falsely representing to him that 
you were an Advocate holding B.A.B.L., Degree, journalist running a magazine 
-called “Who is Who ” and that you were the author of the film review in the 
‘Film Magazine. You also wanted to make a publication about the City S.H.P. 
Ms. and induced the witness to part with his photo and a sum of Rs. 5 and thus 

_ .cheated him. Hence you were charged and convicted in H-3, Tondiarpet P.S. 
Cr.No. 1293 of 1963 section 420 Indian Penal Code to one year R.I. by th > IT Presi- 
.dency Magistrate, George Town, Madras in C.C. No. 15606 of 1963, dated 31st 
March, 1964. Thus you have proved yourself addicted to commission of offence 
punishable under Chapter XVII of the Indian Penal Code. Your presence and 
stay in Madras City is a menance to the society.” > = > 


The Petitioner urges that the three allegations involving offences of cheating 
-mentioned in the above notice were the subject-matter of a Criminal Prosecution 
against him in C. C. No. 15606 of 1963 on the file of the Second Presidency Magis- 
trate, George Town, Madras, in which he was convicted. He filed an Appeal be- 
fore this Court, and the appeal was pending when. the aforesaid notice was issued. 
He has alleged that the notice dealt with a matter which was pending consideration 
‘by this Court, regarding his commission of the above offences, and that to that ex- 
tent it is illegal. The Petitioner has also contended that section 51-A of the Madras 
City Police Act, under which the above notice was issued, is unconstitutional, be- 
cause it discriminates between persons who are born in the City of Madras or in 
the District of Chingleput or North Arcot on the one hand and other persons on 
the other, and,that therefore, it should be struck down as unconstitutional.. 


It is not necessary to deal in this writ petition about the unconstitutionality of 
‘the provisions. That apart, prima facie, the section is intended to deal with violent 
persons. ‘The first limb of section 51-A (1) (a) refers to persons whose movements or - 
acts are causing or are calculated to.cause alarm, danger or harm to person or pro- 
perty. As alternative, the second lingb of section 51-A (1) (a) refers to person- who 
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` on reasonable grounds can be believed to engage or about to be engaged in the com- 
mission of any offence involving force or violence or punishable under certain speci- 
fied chapters of the Indian Penal Code which includes Chapter XVII. Cheating 
which is the offence involved in the three allegations mentioned in the notice comes 
under Chapter XVII of the Indian Penal Code, and is therefore included within the 
second limb of this section. But section 51-A (1) (8) proceeds to lay down a further re- 
quirement applicaple to either of the above two limbs of section 51-A (1) (a) namely 
that witnesses are not willing to come forward to give evidence in public against such 
persons by reason of apprehension on their part regarding the safety of their person 
or property. Because of the use of the word ‘and’ between section 51-A (1) (a) and 
(b), itis reasonable to assume that this requirement is also essential, before proceed- 
Ings are instituted against persons under the above section. But in the present notice, 
there is no allegation that the petitioner is using force or threat to witnesses to pre- 
vent them from deposing to the three allegations mentioned in the notice. In actual 
fact, the three allegations have been the subject-matter of a criminal prosecution, at 
which the witnesses have already deposed and the petitioner had been convicted on 
their evidence. Subsequent to the notice, in the appeal of the petitioner in this Court, 
his conviction was confirmed but the sentence was reduced. There can, therefore, 
be no question of witnesses to speak to the three allegations mentioned in the notice 
being prevented by the petitioner by force from Hara bsidence against him, when 
in actual fact they had given evidence and the petitioner had been convicted on their 
evidence. On this short ground, it appears to me that the present notice against’the 
petitioner should be struck down, as it is not in accordance with the requirement of 
section 51-A of the Madras City Police Act. te 


The petitioner appears before me in person and is not assisted by any Advocate. 
He is not able to produce necessary authorities as well as decisions of Courts for the 
purpose of examining the constitutionality of the provision under section 51-A of 
the City Police Act and giving a decision thereon. In view of that circumstance, I 
am uot entering into the constitutionality of the provision, in this petition. ’ 


For the reasons mentioned above, the writ petition is allowed and the notice 
dated 3rd August, 1964 of the Deputy Commissioner of Police, Crimes, Madras 
City is quashed. But nothing mentioned in this order will prevent the authorities 
from proceeding against the petitioner, if other grounds are made out to justify pro- 
ceeding under other appropriate provisions of the City Police Act. There will be 
no order as to costs. 


V.K.. i — 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction). 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 


Standard Motor Products of India Ltd. : .. Petitioner* 
D. 

The President, Panchayat, 167, Perungalattur, Chingelput District 

and others ae .. Respondents. 


Madras Panchayats Act (XXXV of 1958), sections 120 and 158 and rules 2 (a) and 
2 (b) (it) of Notification No. 40—Factory buildings—House-tax—Levy of—Appeal to 
Panchayat Board against assessment—Board referring the matter to Advocate for opinion 
and adopting automatically his opinion without exercising its independent judgment— 
Validity of—Revision to Government against assessment—Order of Government not in 
exercise of statutory power of reviston—Validity of. 


The Panchayat Board has not come to an independent conclusion on the merits 
of the rival contentions, but was content with adopting automatically the opinion. 


s 


Petition allowed. 








+*+ W.P. Nos. 30, 41 and 1127 of 1965 and ` ° 4th October, 1967.. 
2208 of 1967. 
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of the Advocate whom the Panchayat Board consulted. The Advocate can - 
give an opinion only about a point of law. But-the Panchayat Board ought to 
have given a finding on the facts, and then applied the law to those facts. Whe- 
ther it be a finding on the facts or whether it be.a finding on the law applicable to 
the facts found, the ultimate opinion must be that of the Panchayat in ifs indepen- 
dent judgment. The Panchayat Board appears to have mechanically accepted the 
opinion of the laWyer'whom it : consulted, and did not form its own opinion. 
Consequently neither the Panchayat Board nor the Government have given a 
conclusive decision on the matter after considering the facts of:the: case and failed 
to act in conformity with the statutory provision for appeal in the case of the 
Panchayat Board, and the statutory provision for revision in the case of the 
Government. Therefore, the orders of the Panchayat Board making a demand 
for property tax, and the order of the Government making more or less a directian 
ex gratia for reducing the demand are quashed. . 


Petitions under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated therein and in the affidavits filed therewith for W.P. No. 30 of 1965 
and W.P. No. 2208 of 1967 and the affidavits with W.P. No. 30 of 1965 on the file of 
the High Court for the other writ petitions, the High Court will be pleased to issue 
writs of certiorart calling for the records relating to the house tax demands in No. 
275605 in W.P. No. 30 of 1965, in F. No. 510377 in W.P. No. 41 of 1965 and in D..F. 
NotQ1527 in W.P. No. 1127 of 1965 issued by the respondents respectively relating 
to the factory buildings of the petitioner for half years ended 30th September, 1964, 
31st March, 1965 and 31st March, 1964 respectively in the above three writ peti- 
tions, and to direct the respondents therein to do their duty under the Madras Pan- 
chayat Act, 1958, and the rules framed thereunder, by assessing the buildings in ques- 
tion on the basis of the rental value and for calling for the records relating to the 
order dated 20th May, 1965 of the 3rd respondent in W.P. No. 2208 of 1967 and 
quash, the said order. l 


Ý. Thiagarajan, for King & Patridge, for Petitioner. 

V. Shanmugham, for Respondents 1 and 2. l 

J. Kanakaraj, for the Government Pleader, for 3rd Respondent. 
The Court made the following 


Orver.—These writ petitions are dealt with together as certain common ques- 
tions arise for decision. I will,;take up first the three writ petitions of the year 1965. 
They relate to the demand of property tax by the respondent, President, Panchayat, 
Perungalathur, Chingleput District, against the petitioner, Standard Motor Products 
of India Limited, for the half-years ending 3lst March, 1964, 30th September, 1964 
and 3lst March, 1965. ‘The petitioner, according to its affidavit , is a manufacturer 
of motor cars and their parts, and it has got its factory at Perungalathur, within the 
limits of the respondent- panchayat. The levy of property tax on factory buildings is. 
governed by the Madras Panchayats Act, 1958 (XXXV of 1958) (hereinafter called 
the Act). The factory building is a house as defined in section 2 (13) of the Act. 
That definition reads : eee g i l 


“‘house’ means a building fit for human occupation, whether as a residence 
or otherwise............ and includes any, shop, workshop or warehouse or any- 
building used for garaging or parking buses or as a þus-stand.” 


Rule 2 of the rules framed in Notification No. 40, by the Madras Government under 
the Act lays down the manner of ascertaining the annual or capital value of houses 
for the purposes of assessment to house tax Rule 2 (a) states : 


“The annual value of a house shall be deemed to be the gross annual rent at 
which the house may reasonably be expected to let from month to month, or 
from year to year, less a deduction of ten per centum of such annual rent and the 
said deduction shall be in lieu of all: allowances for repairs or on any other 
account whatever. ” l 


a 


at} 
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Rule 2 (b) (ii) states :— Dr 


“ Tn the case of any building falling within tne definition aforesaid, of a class 
not ordinarily let, the gross annual rent of which cannot, in the opinion of the exe- 
cutive authority, be estimated, the annual value shall be deemed to be six per 
cent. of its capital value.” 


Ie 
"These rules were framed under section 120 (4) of the Act which enables the Govern- 
ment to make rules providing for the manner of ascertaining the annual or capital 
value of houses or the categories into which they fall for the purpose of taxation. It 
is clear fromt rules 2 (a) and 2 (8),(ii) extracted above, that buildings, for ‘the purpose 
of levy of hoiise-tax, fall broadly into two categories (1) buildings which may reason- 
ably pe expected to let from month to month or from year to year, in which event 
the annual value of the building on which the property tax is assessed, will be the 
gross annual rent at which it may reasonably pe expected to let, less a deduction of 
ten per cent. of such annual rent, the deduction being in lieu of all allowances for re- 
pairs or on any other account whatever,; and (2) buildings of a class not ordinarily 
let, the gross annual rent of which cannot, in the opinion of the executive authority, 
be estimated, in which event the annual value shall be deemed to be six per cent. 
of its capital value. t 


In the case of the petitioner, the assessing authority reached the opinion that 
the building fell under the second category, that is, not‘capable of being ordinarily 
let, and levied property tax at six-per cent. on the capital value. Relying upon the 
provision in rule 19 in Notification No. 3 isued by the Government and published in 
the Fort Si. George Gazette dated 31st July, 1963, the petitioner filed an appeal to 
the Panchayat Board against the above order of assessment, urging that the! building 
in question was capable of being ordinarily let, though it was not actually let, and 
that therefore the proper rule for fixing the annual value should he rule 2 (a) men- 
tioned above and not rule 2 (b) (ii). The Panchayat Board appears to have referred 
the matter for the opinion of one Mr. M. R. Sundaramani, B.A.,B.L., Advocate, 
Tambaram. -This Advocate stated in his opinion, a copy of which was supplied to 
me, that in coming to a'‘conclusion regarding the point in controversy, namely, whe- 
ther a building is ordinarily capable of being let or not, it should be taken into ac- 
count that thé petitioner is one of the three:factories producing small cars in India 
with the Government of India licence and foreign collaboration, and that the plan 
of the factory showed- that the factory at Perungalathur was built to enable a con- 
tinuous process of production and assembly of cars. The Advocate stated in his opi- 
nion that the factory belonged to a class of buildings not ordinarily let and there- 
fore the’ annual value should be assessed’under rule 2 (b) (ii) of Notification No. 40 
above mentioned. -When 'this opinion of the Advocate was received, the Panchayat 
Board disposed of the appeal of the petitioner by observing thus: 


_ “ The said appeal was referred to the Advocate, who advised that the tax could 
‘not be.reduced. Based on this, it is resolved unanimously to reject the appeal, and 
to collect the tax based on the original notice.” 


swg 

This order was passed on 2lst'September, 1964. Thereafter the petitioner filed 
the three writ petitions mentioned above in ‘connection with the demands for pro- 
perty tax for the three half-years mentioned therein, questioning the propriety of the 
finding of the Panchayat Board in the appeal that the buildings of the petitioner fell 
under rule 2 (b) (ii) of Notification No. 40. It is ‘alleged in the affidavit filed in 
support of the petitions by one Ganesh Rao, the Secretary of the petitioner-compa ny 
that the structure of the building would indubitably establish that it can be let out 
for factory purposes. . It is also alleged that the respondent-Panchayat Board, in 
passing the impugned order, had surrendered its judgment to the opmion of the 
Advocate instead of discharging its duty of coming to its own independent conclusion. 
When notices of these petitions were served on the,respondent a counter-affidavit 
was filed by the President and Executive authority of the Panchayat Board, asserting 
the contrary position that the construction of these buildings had been planned only 
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with the sole idea of accommodating a particular type of the machinery in the 
manufacture of cars and spare parts of a particular design, and that the buildings 
cannot be let out to any other factory or business or for any other purposes. There 
was a further allegation in the countcr-affidavit of the respondent, that on 17th- 
December, 1963 the petitioner-company appealed to the Government under section 
158 of the Madras Village Panchayat Act, against the demand notices issued by the 
Panchayat, that the Government by its order, dated 20th May, 1965 directed that 
the assessment on the factory buildings of the petitioner should be revised taking the 
annual rental value at six per cent. of the capital value of Rs. 21,74,020, and allowing 
for a depreciation of not less than ten per cent. of the capital value. The respondent 
alleged that the order of the Panchayat had become merged in the above order of 
the Government and that therefore the petitioner ought to have sought for the 
quashing of the order of the Government and on this preliminary ground alone the 
writ petitions ought to be dismissed. 


In view of the above, stand taken by the respondent-~Panchayat, the petitioner 
filed W.P. No. 2208 of 1967 umpleading the State of Madras as the third respondent 
and seeking for the quashing of the order of the Government , dated 20th May, 1965. 
by a writ of certiorari. It may be mentioned that this order of the Government, 
dated 20th May, 1965 was passed subsequent to the filing of the three writ petitions 
in 1965 and not earlier. In their counter-affidavit filed in W.P. No. 2208 of 1967, 
the Government took a different stand altogether from that of the Panchayat Board. 
The petitioner had approached the Government in several communications for relief 
against the assessment fixed py the Panchayat Board and praying the Government 
to exercise their power under section 158 of the Act on a reasonable annual value 
basis under rule 2 (a). The Government studied the facts and circumstances of 
the case and thereafter gave the direction above mentioned im the counter-affidavit 
of the Panchayat Board. But the Government was careful to state m their counter- 
affidavit, that they did not issue that direction within the forum of a statutory revi- 
sion petition under section 158, bit it was a direction issued by the Government 
under section 158 to the Panchayat Board. ‘Theréfore, for issuing such a direction, 
the Government was not obliged to hear the petitioner or to communicate the 
decision to the petitioner. However, the Government mformed the petitioner that 
the Panchayat Board had been given necessary instructions in the matter. The 
Government also concluded their counter-affidavit by saying that on a question of 
fact the petitioner’s buildings fell under rule 2 (b) (1i) of Notification No. 40. 


“ At the time of the hearing of the writ petitions, learned Counsel for the peti- 
tioner submitted that in the circumstances of these cases, there has been no proper 
adjudication of the conflicting stands taken by the petitioner on the one hand and 
the Panchayat Board on the other regarding the factual nature of the building, 
whether it falls under rule 2 (a) or rule 2 (b) (ii) of Notification No. 40 for the purpose 
of assessment to property tax. In this connection reference was made to a decision 
of this Court reported in General Committee, Madras Club v. City Municipal Council, 
where it is observed that the buildings which are contemplated as belonging to that 
class (not ordinarily let) are buildings like temples, memorial buildings, etc. But 
a building which could be let out both for residential and business purposes would 
not fall under section 100 (2) (a) (ii) of the District Municipalities Act which corres- 
ponds to rule 2 (8) (ii), but would fall under section 100 (2) of the District Munici- 
palities Act which corresponds to rule 2 (a) of the rules under the Madras Panchayats 
Act. This decision was followed in a later decision reported in Addison Paints and 
Chemicals (Private) Ltd., Madras v. Commissioner, Corporation of Madras*, which also 
arose under the District Municipalities Act, where it was observed that the proviso 
to section 100 (2) of the District Municipalities Act has to be applied in lieu of 
section 100 (2), if the buildings are “ of a class not ordinarily let ” and that stress 
¢ is laid on the class or type of the buildings, as ordinarily not suitable for letting out. 
It is urged py the learned Counsel for the petitioner that there has been no deter- 


1. (1954) 1 M.L.J. 671. e 2. (1962) 2 M.L.J. 440. 
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mination in this case, by the Panchayat Board in the appeal before it, as to whether 
the petitioner’s factory squarely falls within the above requirements justifying the 
assessment either on the basis of the capital value or on the basis of the rental value, 

as the case may be, depending on the structure of the building and its capacity for 

being let or not let ordinarily. The order of the Government admittedly is not an 
order pass€d in the exercise of the statutory power of revision under section 158 of 
the Madras Panchayats Act. The Government themselves say that they did not 

give notice to the petitioner, affording an opportunity to make its representations 
before passing the order. They merely interfered on the request made by the peti- 
tioner for such ‘interference, and gfanted some relief and communicated their deci- 
sion to the Panchayat Board. In fact, it is pointed out by the learned Counsel for 

the petitioner that what the Government had done is to adopt in part the principle 
in rule 2 (b) (ii) by fixing the annual value at six per cent. of the capital value and 
in part the principle in rule 2 (a) to give a deduction of ten per cent. In other words, 

in adopting a via media between rules 2 (a) and 2 (4) (ii), the order of the Government 
must be viewed as an order passed more or less in its discretion, granting ex gratia 
some relief to reduce the impact of the burden of the property tax on the petitioner. 

But it is not claimed to be a statutory order. In fact, the petitioner is not satisfied 
with the Government’s orders in the abave circumstances, and would like to have a 
proper adjudication in the light of the relevant data available, as to whether the 
building is really capable of being let out as contended by it or cannot be so let out. 


_ The attack made by the petitioner against the stand of the Panchayat Board 
appears to be sustainable. I have extracted the terms of the appellate order as 
well as the opinion given by the Advocate whom the Panchayat Board consulted. 
It is clear from the terms of the order that the Panchayat Board has not cometo an 
independent conclusion on the merits of the rival contentions, but was content with 
adopting automatically the opinion of the Advocate whom the Panchayat Board 
consulted. The Advocate can give an opinion only about a point of law. But 
the Panchayat Board ought to have given.a finding on the facts, and then applied 
the law to those facts. Whether it be a finding on the facts or whether it be a finding 
on the law applicable to the facts found, the ultimate opinion must be that of the 
Panchayat in its independent judgment. The Panchayat Board appears to have 
mechanically accepted the opinion of the lawyer whom it consulted, and did not 
form its own opinion. Consequently it appears to me that neither the Panchayat 
Board nor the Government have given a conclusive decision on the matter after 
considering the facts of the case and failed to act in conformity with the statutory 
provision for appeal in the case of the Panchayat Board, and the statutory provision 
for revision in the case of the Government. ‘Therefore, the orders of the Panchayat 
Board making a demand for property tax, which is the subject-matter of the three 
writ petitions of the year 1965, and the order of the Government making more or 
less a direction ex gratia for reducing the demand the subject-matter in W.P. No. 2208 
of 1967 are quashed. The matter may be considered by the Panchayat Board 
afresh and dealt with in the light of the law and in the light of the foregoing observa- 
tions. There will be no order as to costs. 


S.V.J. . Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
ss Present iMr. Justice N. Krisnwaswamy REDDY. 
Lakshmiammal .. Appellani*® i 
D \ . . 
Samiappa Gouridar and other $ Respondents. 


Penal Code (XLV of 1860), sections 146 and 148—Ofence of rioting with deadly weapons— 
Ingredients". Force or. violence” in section 146—Meaning—Deadly weapons—Test of. 


fi. r 
It is clear under section 146 of the Penal Code that the gravaman of the offence 
of rioting is use of “force or violence ” by an unlawful assembly. ‘‘ Force ” as 
defined in section 350 of the Penal Code refers to force to a person used either 
directly or indirectly and not to property. But the word “‘ violence ” in section 
146 is not restricted to force used against person only, but extends also to force 
against inanimate objects. , 


Hence where five or more persons with the common object of causing mischief 

- to water pipes belonging to another causes violence to them by breaking them, 

- they will be guilty of rioting under section 146.. If in so doing they are also armed 

with weapons like knife; hammer, crowbar and spades they would undoubtedly 

‘be guilty of the offence of. rioting with deadly weapons under section 148. It 

_ cannot be urged that unless the weapons are carried for the purpose of using them 

as weapons of offence, they cannot be called deadly weapons. The test is not 

_ the purpose for which they were carried, but the nature of the weapons which is 
_ such that if used as weapons of offence they are likely to cause death. 


Cri. A. No. 39 of 1965.—Appeal under section 417. of the Code of Criminal 
Procedure, 1898,- against the acquittal of the aforesaid respondent Nos. 1 to 5 
(Accused Nos. -I to 5) of an offence under section 148, Indian Penal Code, by the 
Sessions Judge, Coimbatore, in C.A. No. 230 of 1964, dated 30th October, 1964, 
on his file (C.C. No. 213 of 1964 on the file of:-the Court of the Sub-Divisional Magis- 
trate, ' Erode). 


Crl. R. C. No. 345 of 1965.—Petition under sections 435 and 439 of the Code of 
Criminal Procedure, 1898, praying the High Court to revise the judgment of the 
Court of Session, Coimbatore Division at Coimbatore in C.A. No. 230 of 1964 (C.C. 
No: 213 of 1964 on the file of the Court of the Sub-Divisional Magistrate, Erode.) | 


C. K--Venkatanarasimhan, for Appellant in C.A. No. 39 of 1965. l 


C. Chinnaswamy for G. M. Ramachandran and R. Nadanasabapathy, for Respondents 
and for Petitionėrs in Grl.R.C. No. 345 of 1965. ; 


. The Assistant Publie Prosecutor, for State. 
The Court delivered the following 


UDGMENT.— The appeal and the revision arise out of the judgment in C.A. No. 
230 of 1964 by the Sessions Judge, Coimbatore Division. The appellant is the 
complainant. The revision petitioners are the accused. 


The complainant filed a private complaint against the accused before the Sub- 
Divisional Magistrate, Erode, alleging that the accused formed themselves into an 
unlawful assembly armed with deadly weapons and caused extensive damage and 
mischief to the water pipes laid by the complainant for taking water from a channel 
to his lands, punishable under sections 148 and 430, Indian Penal Code. The Sub- 
Divisional Magistrate convicted the accused under both the charges and sentenced 
each of the accused to pay a fine of Rs. 100 under section 148, Indian Penal Code, 
qe ae ee oe ee ee ee eS ee 

+ Cri. A. No. 39 of 1965. 


Crl. R. C. No. 345 of 1965. 18th September, 1967. 
Cri. R. P. No. 335 of 1965. á 


1) LAKSHMIAMMAL y. SAMIAPPA GOUNDAR (Krishnaswamy Reddy, J.). 227 


and a fine of Rs. 50 under section 430, Indian Penal Code., On appeal, the Sessions 
Judge confirmed the conviction and sentence under section 430, Indian Penal Code, 
but acquitted them under section 148, Indian Penal Code. Hence, the complainant 
preferred the appeal against the acquittal under section 148, Indian Penal Code, 
and the accused filed the revision petition against the order of the Sessions Judge 
confirming their conviction and sentence under section 430, Indian Penal Code. 
Mia. 
So far as the revision petition is concerned, the learned Counsel for the petitioners 
is unable to challenge the findings of the lower Court. Both the lower Courts 
accepted the evidence of the prosecution witnesses and found that the accused were 
armed with deadly weapons and they broke the cement water pipes belonging to 
the complainant. The accused have not claimed a right of private defence of pro- 
perty ; but they denied the offence and contended that the case was foisted on them 
‘because of enmity: There is no substance in the revision petition. It is, therefore, 
As regards the appeal, the learned Counsel for the appellant contended that 
‘the learned Sessions Judge who acquitted the accused under section 148, Indian Penal 
‘Code, had misconceived the definition of rioting. There appears to be substance 
in his contention. The learned Sessions Judge found that the accused were armed 
with deadly weapons like knife, hammer, crow-bar and spades ; but,. however, he 
-held that the common object of the unlawful assembly was to break open the pipes 
and cause damage to P.W. 1 and notto cause threat or bodily injury to P.W. 1 and 
‘further held that though the accused were armed with weapons of the nature men- 
tioned above, they cannot be said to be deadly weapons as they were not intended 
to be used as weapons of offence and so the accused have not committed the offence 
-of rioting, much less rioting with deadly weapons. There is obviously an error`in 
this finding. It is necessary to set out the relevant provisions in the Indian Penal 
Code, which deal with unlawful assembly and rioting. ‘ Unlawful assembly’ is 
defined under section 141, Indian Penal Code, which is as follows : 


. “Àn assembly of five or more persons is designated an “ unlawful assembly ” 
if the common object of the persons composing that assembly is— 


First—to overawe by criminal force, or show of criminal force, the Central or 
any State Government or.Parliament or the Legislature of any State, or any 
public servant in the exercise of the unlawful power of such public servant ; or 


Second—to resist the execution of any law, or of any legal.process ; or 
Third—to commit any-mischief or criminal trespass, or other offence ; or 


Fourth—By means of criminal force, or show of criminal force, to any person 
to take or obtain possession of any property, or to deprive any person. of the 
enjoyment of a right of way, or of the use of water or other incorporeal right of 
which he is in possession or enjoyment, or to enforce any right or supposed right ;. 


or : f - |” Jal l 


Fifth—By means of criminal forcè, or show of criminal force,'to compel any 
person to do what he is not legally bound to do, or to omit to do what he is legally 
entitled to do essiri nerea 4 l l 


In this case, the common object of the accused has been found by both the 
‘Courts to commit mischief to the water pipes which satisfies the third clause of 
section 141, Indian Penal Code. The conviction of the accused under-section 430, . 
Indian Penal Code (mischief) has been confirmed by the Sessions Judge. There- ` 
fore, there cannot be any doubt that the accused were the members of the unlawful 
assembly. -‘ Rioting’ is defined under section 146, Indian Penal Code. Section 
146, Indian Penal Code, says : : i 
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“Whenever force or yiolence is used by an unlawful assembly, or by. any 
member thereof, in prosecution of the common object of such assembly, every 
member of such assembly is guilty of the offence of rioting. ” D 


Punishment for rioting is provided under section 147, Indian Penal Code, extending 
to a period of two years’? rigorous imprisonment or with fine, or with both. If a 
member of the unlawful assembly is guilty of rioting armed with a deadly weapon 
or with anything which, used as a weapon of offence, is likely to cause death, shall 
be punished with imprisonment extending upto three years, or with fine, or with 
both under section 148, Indian Penal Code. ware 


It is clear under section 146, Indian Penal Code, that the gravaman of the offence 
of rioting is use of force or violence by an unlawful assembly. ‘ Violence’ is not 
defined in the Indian Penal Code. But ‘ criminal force’ is defined under section 
350, Indian Penal Code, which is as follows : 


“ Whoever intentionally uses force to any person, without that person’s consent, 
in order to the committing of any offence, or intending by the use of such force 
to cause, or knowing it to be likely that by the use of such force he will cause 
injury, fear or annoyance to the person to whom the force is used, is said to use 
criminal force to that other. ” 


‘Force’ refers to force to a person used either directly or indirectly causing 
injury, fear or annoyance to that person. This definition excludes force or violence 
to property. Admittedly, no force was used.to any person by the accused in this 
case. So, the next point to be considered is, to sustain the conviction for rioting, 
whether violence was used. 


In the Shorter Oxford English Dictionary, ‘ Violence ’ is defined as the exercise 
of physical force, so as to inflict injury on or damage to persons or property. When 
two words are used, ‘ force ’ or ‘ violence ’ in section 146, Indian Penal Code, each 
word, will connote a different and distinct concept. While ‘force’ is narrowed 
down by the definition under section 350, Indian Penal Code, to persons, the word 
* violence °’ is comprehensive and is used to include violence to property and other 
inanimate objects. 


It has been held in Samarudd: v. Emperor! that the word ‘ violence’ in section. 
146 of the Penal Code is not restricted to force used against persons only, but extends 
also to force against inanimate objects. Subsequently, Venkatasubbiah v. Crown? ; 
Sankarapandia Thevar v. Emperor? ; Bayyan Khan v. Emperor* ; and Kali Das v. Emperor® 
approved the decision in Samaruddi v. Emperor1. I respectfully agree with those 
decisions. It has been proved beyond reasonaple doubt that the petitioners with 
the common object of causing mischief to the water pipes, caused violence to the 
pipes by breaking them. The petitioners are, therefore, guilty of rioting within the 
meaning of section 146, Indian Penal Code. 


- They were also armed with weapons like knife, hammer, crow-bar and spades. 
They are undoubtedly deadly weapons. The learned Sessions Judge was under a 
misapprehension that unless the weapons are carried for the purpose of using them. 
as weapons of offence, they cannot be called deadly weapons. The test is not the 
purpose for which they were carried ; but the nature of the weapons are such that if 
used as weapons of offence are likely to cause death. As already stated, the weapons. 
carried by the petitioners were weapons if they were used were likely to cause death. 
The petitioners will be guilty under section 148, Indian Penal Code. 


For the foregoing reasons, the appeal is allowed and the conviction by the 
e trial Court under section 148, Indian Penal Code, is restored. However, taking 


1. LL.R. 40 Cal. 367. 4. A.LR. 1935 Pesh. 65 (2). 
2. AJR. 1923 Mad. 603. > 5. ALR. 1948 Cal. 16. 
3. (1933) M.W.N. (Crl.) 182. 
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into consideration the. circumstances of the case, I impost a sentence of fine of Rs. 10 
on each of the petitioners, in default, each of them to undergo rigorous imprison- 
ment for two weeks. If fine amount is realised, Rs. 50 will be paid as compensation 
to P.W. 1. Time for payment 10 days. 


"VERY ———— Appeal. allowed. 
ı IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


> 3 PRESENT :—Mnr. Justice N. KrisonaswamMy REDDY, 
' Daniel Hailey Walcott etc., © a. Appellant* 


Penal Code (XLV of 1860), sections 30, 419, 420, 463, 464, 467 read with 471 and 470— 
Offences under—Valuable security—False personation—Cheating—For gery— Using 
as genuine forged document—Forgery of valuable security—Passbort— Whether creates 
legal right—Passport Whether a valuable security. 


Defence of India Rules (1962\, rules 26 (2), 55 (2) (b) and 2 (c) read with rule 55 (3)— 
_,, Offences under—Proof of motive of accused not necessary for offcnce under rule 26 (2). 


a 


Passport Rules (1950), rule 3 read with rule 5 (v) and (6)—Offence under—Entcring into the 
country without valid passport. 


Foreigners Act (XXXI of 1946), section 5 (1) read with section 5 (3) and section 14— 

Offences under—Foreigner visiting this country under a known name—Revisiting this 

. Country subsequently under a lawfully changed name—-Whether commits offenc. under 
section 5 (3). T 


Criminal Procedure Code (V of 1898), sections 164 and 537— Judicial confession—Retraction 
of—Misjoinder of charges—Neither failure of justice occasioned nor prejudice caused— 
Conviction cannot be, quashed on ground of misjoinder of charges. 


The requirements to constitute the offence of forgery are (1) the document 
or the part of the do¢ument must be false in fact; (2) it must have been made 
dishonestly or fraudulently within the meaning of the words as used in section 
464, Indian Penal Code; and (3) it must have been made with one of the intents 
specified under section 463, Indian Penal Code. Ifa document is merely false, 
it is not enough to bring it under the cffence of forgery. The main element is, 
the false. document must have been made with a fraudulent intention. The 
word, ‘fraud ° or ‘fraudulently’ must be understood in the general and popular 
sense, It involves two elements viz., (1) deceit, and (2) injury caused or likely 
to be caused to the person deceived or someone else in consequence of the decep- 
tion. Ifa person by deceiving another derives any advantage from it, which 
he could not have had, if the truth had been known, and thereby causes injury 
to the body, mind or reputation of the deceived, he commits fraud. In all cases 
where an advantage hasbeen obtained by the deceiver, there will be invariably be 
an equivalent disadvantage, inloss or risk of loss, to the deceived or to someone 
else. A person who deceives another and derives benefit or advantage, possibly 
causing: injury to the deceived in body, mind or reputation and such others com- 
mits fraud, and even if no corresponding loss or disadvantage to the deceived is 
established, it could be inferred that if one gets benrfit or advantage, someone 
will incur loss or disadvantage to sonte extent. (Held on facts that a part of the 
‘passport was a forged document and that the appellant fraudulently used the 
passport as genuine which he knew was a forged document). 


Legal right in its strict sense is one which is an assertable claim, enforceable 
before Courts and administrative agencies; in its wider sense, a legal right has to 
be understood as any advantage or benefit conferred upon a person by rule of 
law, There are legal rights, which are not enforceable, though recognised by the 
law. There are legal rights recognised by the International] Court, granted by 


7 
* Crl. Appeals No. 810 and 815 of 1966. ° . 2nd August, 1967. 
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international law; but not enforceable; and a legal right is a capacity of asserting 

a secured interest rather than a claim that could be asserted in the Courts. The 
- test-of enforceability, though it-may be a normal.one, is not the only test for 

determining a legal right. A legal right is one which is either enforceable or 
. recognised. i - A 


The holder ofthe passport acquires substantial privileges and it gives him a 
capacity to assert a rule recognised—for the outward title of his rights. He can 
also demand from the officials of foreign Governments that he be treated as citizen 
of that country which issued the passport. This right has been recognised by 
the law of nations and has become a rule oflaw. The right ofa foreigner holding 
a valid passport to enter into this country, which is recognised under the provisions 

` of the Indian Passport Act, is a legal right. The possession of a.valid: passport 
creates a right, recognised and enforceanle, in any event, a right recognised by 
rule of law, If a foreigner has a legal right he can enforce, it. The passport 
__ereates a legal right as mentioned under section 30 of the Indian Penal Code and 
is, therefore, a valuable security. ve T 
-~ Held, -on facts that the appellant by representation and his conduct and by the 
` production ofa forged passport had committed the offence under sections 420 and 
419, Indian Penal Code. Ass pee, a 
_-». Where a person. by produeing before the authorities the passport, an. official 
document, represents himself to be one person when admittedly he is not that 
person, he falsely impersonates that’ person and thereby commits .an ‘offence 
under rule 55 (2) (c) read with rule 55 (3) of the Defence of India Rules. 


j n“ Poran offence under rule 26 (2) ofthe Defence of India Rules, jt is not necessary 

for the prosecution to prove the-motive of the accused in violating the provisions. 

~ Held, on facts, the appellant had committed ‘offence under this provision as 

well as rule 3 read with rules 5 (v) and 6 of Indian Passport Rules, by entering 
_ without a valid passport. | ' 


Ld 
` 


If a foreigner enters into. this country and rémains in this country, even-for a 
‘short period, with a known name and he subsequently assumes or uses another 
name for-any purpose ‘without the permission of the Central Government, he will 
come within section 5 (3). If a foreigner visits this country with a known name 
‘and returns to his country and changes hisname in his country according to the law 
and procedure of that country and uses that assumed name, it cannot be said that 
- he had assumed or used the name whilé he was in this country. What is contem- 
-plated urider section 5 is that a foreigner shall not change or use any other name 
~- (other than the name by which he was known previously while he was in this country 
without the permission of the Central Government. Ifa foreigner has 
lawfully changed his name and comes to this country,.it cannot be said that 
he is committing an offence under ‘section 5 (3). 


As neither material injury was caused to the appellant nor a failure of justice; 
occasioned - conviction cannot be quashed’ on the ground of misjoinder of 
charges. . : 


Held, on facts that the appelant must have known the consequence. of giving 

. a judicial confession even under threat and that sufficient warnings were giver by 
the Magistrate who recorded the confession, that if the appellant chose to give the 

_ confession, it would be used against him. It was held that the confession given 
by the appellant was voluntary and true. me 


’ Appeal against the Judgments of the Court of Session of the Madras Division at 
Madras and passed respectiyely cases. Nos. 10 ard ll ef the Calendar ‘for. 1966 
‘dated -7th September, 1966. . = 


K. Ramaswami, for Appellant in Crl. A.No. 810 of 1966. 
S. Krishnamurthi, for Appellant in Cri. A. No. 815 of 1966. 
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SNV Raman, Special Public Prosecutor on behalfofthe State in both the Appeals, 
` l The’ Court made the following _ a 
Oxper.—The appellants in both these appeals, Daniel Hailey Walcott and 


Jean Claude Donze were separately tried on- various charges by the Sessions Judge, 
Madras. I propose to deal with these appeals in this Judgment ; but separately, 
as the points raised in both the appeals are the same though the facts are slightly 
different. i - o 

©. C.A. No. 810 of 1966.—The appellant Daniel Hailey Walcott was charged under 
ten counts, of which he was convicted on counts No. 1 and 3 to 10 and was sentenced. 
to various terms ofimprisonment, the maximum being R.I. of five years, the sentences 
to run concurrently, bythe Sessions Judge, Madras. l 


` The facts of the case, which are almost admitted, are briefly as follows: The 
appellant is a national of the United States of America. He landed at 
Meenambakkam Aerodrome, Madras, at about 6-30 p.M. on 31st December, 1965, 
from Air Ceylon Flight A E-207 from Colombo with the British passport in the name 
of one B.P.C. Comyn, a British subject.” It appears that he had visited this country 
on prior occasions. A brief-history. of those visits may be necessary to be noted for 
appreciating one of the charges under which he had been convicted. 


On 15th January, 1962, the appellant landed at Santa Cruz Aerodrome, 
Bombay, with a passport describing himself as Daniel Hailey Walcott, a United 
States National. On 23rd January, 1962, he left for London. It appears, during 
that visit, before he left'the country, he represented to the officials of Air India,. 
New Delhi, that he was the President of the Trans Atlantic Airlines Ltd., and in 
that capacity negotiated with them in respect of charter flights for transport of goods 
between India and Afganisthan, and subsequently an‘ agreement was entered into 
between the Appellant describing himself as Daniel: Hailey Walcott and Air India 
in relation to charter flights, In pursuance of the agreement, the appellant employ- 
ed one Shri Nurcharan (P.W. 10) as an aircraft mechanic between February, and 
September, 1962." fe . 


_ The appellant came back ‘to India and landed at Palam Air port, New Delhi 
on 8th March, 1962, describing himself as Daniel Hailey Walcott; Jr., with a resi- 
dential permit valid till 25th April, 1962. - From 13th April, 1962 for about 5 or 6 
months, the appellant stayed with his wife in the Ashoka Hotel, New Delhi, regis- 
tering nimself as Daniel Hailey Walcott, a United ‘State national, While he was 
staying in Ashoka Hotel, the Delhi Police registered a case against him under the: 
‘Indian Arms Act and filed a charge-sheet before the Sub-Divisional Magistrate,New 
Delhi. In connection with that case, the appellant was detained in the Central 
‘Jail, New Delhi, from 25th September, 1962 to Ist December, 1962. He was subse- 
quently released, on bail and he left India, The Assistant Collector of Customs, 
New Delhi, filed a complaint on 22nd February, 1963, against the appellant under 
the Sea Customs Act and the Import and Export Control Act of 1947, On 24th 
February, 1963, the appellant landed at the Palam Air port and left India on 2nd 
March, 1963 and he returned in April to New Delhi. The appellant was convicted 
by the Sub-Divisional Magistrate, New Delhi, on the complaint given by the Assistant 
Collector of Customs and sentenced to R.I. for six months and to pay a ‘fine of 
Rs. 2,000." He was detainéd in the.Central Jail from ogrd August, 1963 till 11th 
September, 1963, when he was released by. the order of the appellate Court which 
reduced the sentence to the period already undergone and increased the fine amount. 
On 23rd September, 1963, he left New Delhi. After he left, it appears that the 
Delhi Police registered another complaint against him and obtained a non-bailable 
warrant.to arrest the appellant. As the appellant absconded from the country, a 
proclamation was issued on 20th October, 1964, declaring the appellant as a pro- 
claimed offender. Another case was subsequtntly registered under the provisions. 
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of the ‘ Foreigners’ Registration Act and the Defence of India Act suspecting the 
appellant as one of the aliens who entered this country by using a forged passport. 
A warrant was issued by the Additional Chief Presidency Magistrate, Bombay on 
19th March, 1965, to arrest the appellant in England and produce him before the 
Sub Divisional Magistrate, New Delhi. Of course, the appellant denied~knowledge 
of the two cases registered against him. 


i In this state of affairs, the appellant landed at Meenambakkam Air port on glst 
December,1965, with the British Passport in the name of Barry Philip Charles Comyn 
as already noted. After landing, the appellant produced at the Health Cpunter a 
declaration form oforigin and health standing inthe name ofone B.P.C.Gomyn, a 
British subject. At the Passport Security counter, the appellant produced before 
P.W. 23 the Sub-Inspector of Police. attached to the Port Registration Office, a 
British Passport, Exhibit P-40, and a disembarkation card, Exhibit P-56, both-stand- 
ing-in the name of B.P.C.Comyn. After passing the Passport Security Counter, 
the appellant proceeded to the Customs Counter and produced before the Customs 
Officer the passport and represented that he was a tourist. The officials passed him 
out as they believed that he was a tourist holding a British passport. `. 


The appellant went to Oceanic Hotel, Madras, with another foreigner at about 
$-45 p.m. the same day and obtained accommodation describing himself as B.P.G. 
Comyn, a British national, Engineer by profession, permanently residing at N. 14-A, 
Mrlborough Place, London, and haying a passport bearing No. 991143. This 
description was given in Exhibit P-77, the Arrival register, by the appellant in his 
own handwriting.. On the next day, the appellant and his companion left the hotel 
for Bombay.. While he was staying in the West End Hotel, Bombay, along with his 
companion, he was arrested by D. W. Crawford, Deputy Superintendent of Police, 
Central Bureau of Investigation on suspicion that he-might be Walcott, wanted in 
two cases. His finger prints were taken and they were compared with the finger 
‘printslip of Daniel Hailey Walcott which was taken-by the Delhi Police in connection 
‘with the earlier conviction and kept at the Police Office in Delhi. Ona comparison 
of the finger print slip and the finger prints taken from the appellant in Bombay by 
the Finger Print Expert, it was found that they tallied. The passport, Exhibit P-40 
‘was seized from the appellant at Bombay. As it was found that he was in possession 
of passport in the name of B.P.C. Comyn, the police suspected that he had come to 
this country with a forged passport in order to avoid the detection of his identity as 
Daniel Hailey Walcott. What happened subsequently, in the course of the investi- 
gation, is not material for the purpose of this case excepting that he made a. judicial 
confession in the course of the investigation before the Presidency Magistrate of 
Greater Bombay which would be adverted to later in dealing with his confession. 


The prosecution claimed that the British Passport, Exhibit P-40 produced by 
the appellant was a forged one, that the appellant was not a British subject and his 
name was not B.P.C. Comyn and that he used the forged passport fraudulently 
knowing that it was a forged document. 


I propose to deal with charge No. 10 first, which is the main charge, the other 
charges being either allied or subsidiary. This charge deals with the appellant 
having using forged document, a valuable security, fraudulently, knowing it to be 
false H gain entry to this country. In respect of this charge, the following facts are 
proved: 


On 19th November, 1965, an application dated 17th November, 1965, with a 
passport photograph of the appellant annexed thereto was received’ at the Passport 
Office, London, praying for the issue of a Passport to Barry Philip Charles Comyn 
an Engineer, born in England on 28th June, 1934. It was attested by Harry 
F. Johnson, 14, John Street, bondon, W.C. 1. In pursuance of that, a British Pass- 
port, Exhibit P-40 was issued to the said Comyn on 22nd Nov ember, 1965. It was 
found that a man bearing the name Barry Philip Charles Comyn, an Engineer, was 
not residing in the address given in the application but a man bearing that ee, awha 
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was born in London on 28th June, 1934 dated in 1940 when he was sin years old, 
during war operations. Itwas also found that no solicitor by name Harry F. Johnson 
lived- in the address given in the application. 


_ The appellant admitted that his name is Daniel Hailey Walcott and that he is a 
national of United States of America. He landed in India in January, 1962, as an 
American National under the name of Daniel Hailey Walcott and even during his 
subsequent visit to India, he came in the name Daniel Hailey Walcott. He also 
admitted that he landed at Meenambakkam Airport on 31st December, 1965 with 
the British Passport Exhibit P-40 and produced it before the officials and that he 
entered his name in the register maintained in the Oceanic Hotel as B.P.C. Gomyn, 
a British subject. He added that the passport was arranged through a professional 
expert forger in London. The appellant contacted the forger who suggested that a 
passport could be had in the name of Barry Philips Charles Comyn and. on his advice a 
paper containing the signature of Barry Philips Charles Comyn written by the 
appellant in his own handwriting was given and the forger subsequently obtained 
the passport and gave it to him. That the appellant obtained the British passport 
in the name of B.P.C. Comyn is not disputed and that he used the passport for enter- 
ing into this country is also not disputed. In this context, itis necessary to consider 
the judicial confession made by the appellant, the relevant portion of which is as 
follows : 


“I am Daniel Hailey Walcott American National aged 38. I was born at 
Dalhart, T xas, U.S.A., on 26th November, 1927. ` I was educated ir the Univer- 
sity of Virginia in U.S.A. from which I hold Bachelor of Science Degree. I 

- believe itis necessary for me to make a statement at this time of the events leading 
to the commission ‘of the following acts..............505- 


‘We flew to Colombo, Ceylon from Paris and took the Ceylon Airways to Madras 
Arriving on 31st December, 1965 evening. I was using a false British passport 
under the name of Barry Philips Charles Comyn and Mr. Donze was using false 
British passport under the name of Stephen Thomas Lamb. These passports were 
obtained from the Foreign Office, London by making an application with certifi- 
cates of a deceased. person, using our photographs. We flew immediately to 
Bombay after spending the night in Madras and........ i 


The appellant had retracted from the judicial corfession and stated that he 
gave the confession under threat, pressure and coercion. The learned Ccunsel 
appearing for the appellant contended that-he was kept for along time in the custady 
of the police and that in those circumstances, it should be presumed that the confes- 
sion must have been given only under pressure. I do not think there is substance 
in this contention. The appellant appears to be an intelligent and, experienced man. 
He must have known the consequence of giving a judicial confession even under 
threat. Sufficient warnings were given by the Magistrate who recorded the confes- 
sion that if the appellant chose to give the confession, it would be used against him, 
‘The appellant has given alengthy confessional statement in respect of matters not 
relevant to this case. A perusal of the confessional statement gives an impression 
that itis not only true but also voluntary. Besides this, itis very significant to note 
that in an affidavit filed by the appellant for a writ of kabeas corpus, he stated that he 
might be permitted to make a confessional statement in the presence of a Magistrate, 
In the committal Court, he admitted that he made the judicial confession. It-was 
only in the Sessions Court he retracted. For all the reasons mentioned abave, I 
am convinced that the Judicial confession made by the appellant ws voluntary 
and true. 


From the facts stated above, it is’ clear that the applicant landed at 
Meenambakkam Aerodrome on 31st December, 1965 with the British Passport in 
the name of B.P.C. Comyn, that he obtained ga passport in the name cf Comyn with 

30 
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the help of a forger, that the signature of Comyn in the application attached to the 
passport was in the handwriting of the appellant, that the passport used by him in 
gaining entry into this countryis a false document and that the appellant was known 
at all material times as Daniel Hailey Walcott. 


The learned Counsel appearing for the appellant ‘contended that even assum- 
ing the facts to be true, it is not proved by the prosecution that the passport is a 
forged document as defined in section 463 Indian Penal Code and that the appellant 
used the document fraudulently knowing it to be forged. To appreciate the 
contentions of the learned Counsel in respect of this charge, it may be necessary 
to note the relevant sections of the Indian Penal Code. ‘Forgery’ as defined, in 
section, 463 Indian Penal Code is as follows :— 


« Whoever makes any false document or part of adecument with intent to 
cause damage or injury.......-« or with intent to commit fraud or that fraud 


may be committed, commits forgery.’ 


Making a false document is defined in section 464, Indian Penal Code which runs 
as follows : 


“A person is said to make a false document— 


First—Who dishonestly or fraudulently makes signs, scales or executes a document 
or part of a document, or makes any mark denoting the execution of a document, 
with the intention of causing it to be believed that such document or part of a 
document was made, signed, scaled or executed by or by the authority of a person 
by whom or by whose authority he knows that it was not made, signed, sealed 
or executed, or at a time at which he knows that it was not made, signed, sealed 


or executed.’ 


The other two provisions of the section are omitted as they are not relevant for the 
purpose of the discussion in this case. 


` € Forged document ’ is defined under section 470, Indian Penal Code. A false 
document made wholly or in part by forgery is designated “a forged, document ”. 
The requirements to constitute the offence of forgery may be broadly stated as 
follows: (1) The document or the part of the document must, be false in fact ; (2} 
It must have been made dishonestly or fraudulently within the meaning of the 
words as used in section 464 Indian Penal Code and (3) It must have been made 
with one of the intents specified under section 463, Indian Penal Code. 


Tt is contended that the passport Exhibit P-40 was issued by the competent 
authority and the document cannot be said to be forged though the particulars 
contained in page 2 of the passport Exhibit P-40 (a) under the false signature of 
B.P.C. Comyn may be false and it is further contended that those particulars cannot 
be said tobe a partof the document. Hence, it becomes necessary to consider 
whether the particulars contained in page 2 of Exhibit P-40 constitute a part of the 
document. It appears that in the United Kingdom, to obtain a passport, the appli- 
cant must submit what is called a “ person description slip ” along with the applica- 
tion showing particulars relating to his profession, place and date of birth, country of 
residence, height, colour of hair and eyes and any other special mark and has to be 
signed by the applicant and this will be pasted to page 2 of the passport. This slip. 
after it is pasted to the passport, undoubtedly becomes a part of the document, 
without which the passport cannot be recognised, by the authorities concerned. 
Instead of the passport authorities writing the particulars themselves, the slip pre- 
pared by the applicant is placed in the passport as part and parcel thereof. The 
learned Counsel had to concede that Exhibit P-40 (a) namely, page 2 of the passport 
might be a part of the document, but contends it was not made with intent to commit 
fraud or that fraud might be committed. Itis true thatifa document is merely false, 
it is not enough to bring it under the offence of forgery. The, main element is, that 
false document must have been madewith a fraudulent intention. ‘There cannot be 
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any doubt that the part of the document viz., page 2 in the passport is false. But the 
question is whether it was made with fraudulent intention. “ Fraudulently’* is 
defined in section 25 of the Indian Penal Code. Itsays that a persar is said to do a 
thing fraudulently if he does that thing with intent to defraud but not otherwise. 
This definition does not give much help as it is used tautologically. ‘The word 
“fraud ’ or ‘ fraudulently ’ must be understood in the general and popular sense. 
It involves two elements, namely (1) deceit ; and (it) injury caused or likely to be 
caused, to the person deceived or someone else ini consequence of the deception. Ifa 
person by deceiving another derives ary advantage from it, which he could not have 
had, if the truth had been known, and thereby causes injury to the body, mird or 
reputation of the deceived, he commits fraud. In all cases where an advantage has 
been obtained by the deceiver, there will be invariably an equivalent disadvantage 
in loss or risk of loss-:to the deceived or to someone else. 


In Dr; Vimlav. Delhi Administration}, the case law on. this subject was fully discus- 
sed, and the principles has been laid down in the following terms : 


The expression ‘ defraud ° involves two elements, namely, deceit, and injury to 
the person deceived. Injury is ‘something other than, economic loss t.e., deprivation 
of property, whether movable or immovable, or of money, and it will include any 
harm whatever caused to any person in body, mind, reputation or such others, In. 
short, it is non-economic. or non-pecuniary loss. A benefit or advantage to the 
deceiver will almost always cause loss or detriment to the deceived. Even in those 
rare cases where there is any benefit or advantage to the deceiver, but no corres- 
ponding loss to the deceived, the second condition is satisfied. Non-economig 
advantages toe the deceiver or non-economic loss to the deceived need not co-exist. 


. Sir James Stephen, in his ‘zpistory of the Criminal Law of -England, vol. II, 
page 121, observes—which has been quoted in Kotamraju Venkatrayadu v. Emperor? 
the Full Bench decision of this Court, subsequently followed and approved by the 
Supreme Court in Dr. Vimla v. Delhi Administration". 


` 


Wie - 

“Whenever the words ‘fraud’ or ‘Intent to defraud,’ or ‘ fraudulently ” 
occur in the definition of a crime, two elements atleast are esser-tial to the com- 
mission of the crime ; namely, first, deceit or an intention to deceive, or in some 
‘cases, mere secrecy; and secondly; either actual injury, or possible injury, or an 
intent to expose some person either to actual injury or to a risk of possible injury 
by means of thai deceit or “secrecy >. “* This intent, ’’ he adds, “is very seldom. 
the only, or the principal, intention entertained by the fraudulent person, whose 


It is, therefore, clear that a person who deceives another ard derives benefit 
or advantage, possibly causing injury to the deceived in body, mind or reputation. 
and such others commitsfraud and that even if no corresponding loss or disadvantage 
to the deceived is established, it could be inferred that if one gets benefit or advantage, 
some one will incur loss or disadvantage ta some extent. Applying this principle 
in the present case, there cannot be any doubt that Ex. P-40 (a), page 2of the pass- 
port, a part of the passport is a false document made, in order.that fraud might be 
committed. The maker must have known that what was made was false and 
that he intended that the authorities concerned could be deceived by making such 
authorities believe the document to be true when it was false and allow the holder 
of the document to enter the country to which'‘he was bound by virtue of the pass- 
port. The appellant admitted in his statement under section 342, Criminal Pro- 

1. (1963) M.L.J. (Cri.) 560: (1963) 2 S.C.J. S.C. 1572. ae 
559: (1963) 2 S.C.R. (Supp) 585:A.1.R.1963. 2. DLR. (1905) 28 Mad. 90 at 968. 
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cedure Code, that it was he who put the signature of Gomyn in Ex. P-40 (a) a part 
of the passport. I, therefore, find that a part of the passport, namely, page 2 of 
Ex. P-40 is a forged document. 


It was contended, however, by the learned Counsel for the appellant that at the 
worst it could be said that the appellant furnished false particulars in the application 
and forged the signature of one Comynin that application but it cannot be said 
the appellant made the part of the passport. I do not think there is any substance 
in this contention. Itis not the applicatior that is the subject matter of this case , 
but the passport. To putit short, page 2 of the passport is made by the appellant 
and the signature of B.P.C. Comyn therein is admittedly forged. 


The appellant has been convicted for having used the forged document fraudu- 
lently. He admitted that he was in possession of the forged British passport Ex. 
P. 40 when he landed at Meenambakkam Airport. He produced the passport to 
authorities concerned. By producing the farged passport, he made the authorities 
believe that it was genuine and thereby deceived and obtained the advantage of 
gaining entry into this country. The appellant by deception had caused injury 
to mind and reputation of the officers concerned, in that if the officers had known 
that it was a forged document at the time he produced, they would not have allowed 
the appellant to enter and to that extent, a detriment was caused, There is no 
doubt that the appellant fraudulently used Ex. P. 40 the passport as genuine which 
he knew was a forged document. 


The next important question to be considered is whether Ex. P. 40 the passport 
is a valuable security, since the appellant was convicted under section 471 read with 
467 Indian Penal Code, section 467 Indian Penal Code is a penal section in respect 
of forgery of valuable security. Elaborate arguments were advanced by the learned 
Counsel appearing on both sides and, therefore, it may be necessary to deal with 
this point with the consideration. 


“ Valuable security ’’ is defined in section 30 of the Indian Penal Code. 


“The words ‘ valuable security °? denote a document which is, or purports to 
be, a document whereby any legal right is created, extended, transferred, res- 
tricted, extinguished or released, or whereby by any person acknowledges that 

_ he lies under legal liability, or has not a certain legal right .’’ 


In view of the definition, we are now concerned in this case whether the passport 
created alegalright. We have to first consider what a legal right is before dealing 
with the nature of the passport and whether it creates a legal right. 


Legal right is a difficult concept. Itis not defined. It is, therefore, necessary 
to note carefully what the eminent jurists have said about this concept of legal right. 
Roscoe Pound in his jurisprudence—Volume IV, Chapter 21, page 70, stated as 
follows: : 

EEEE EET by the erid'of the last century a legal right had come to be defined 

as a secured interest, or as a capacity of asserting a secured interest, or as a claim 
that could be asserted in the Courts. *’ 


Roscoe, Pound prefers to follow the English analytical jurists and thinks or legal 
right les in the capacity of assertion rather than of an assertable claim. In the 
same page, it is stated : 


“The capacities of asserting it (legal right) before Courts and administrative 
agencies by which the interest is given efficacy are some conferred and some 
recognized. ”” 


* 
~ete 


At pages 70 and 71, it is stated : 


“The capacities of cpeating, divesting or altering legal rights in the stricter. 

. sense or of creating liabilities, as means of securing recognized interests (legal 
powers) are some conferred and some recognised ........... ... The exemptions 
on certain occasions from liability for what would otherwise be infringements of 
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legal rights, are sometimes conferred, as in case of emergency privileges ....-- 
in all of these juristic conceptions through which recognised and delimited interests 
are secured, there is a capacity of asserting them before Courts and adminis- 
trative agencies. ” 


At pages 74 and 75 Roscoe Pound again says : 


“I should put the juristic conceptions by which legally recognised and delimit- 
ed interests are secured as legal rights (in the stricter sense) powers, liberties, 
privileges, duties, and liabilities.” 


Salmond.on Jurisprudence—Twelfth Edition—at page 224 states that a legal 
right in the generic sense may be defined as any advantage or benefit conferred 
upon a person by a rule of law. Again at page 233 under the head note “‘'The 
kinds of legal rights ’’, it is stated : 


“ A perfect right is one which corresponds to a perfect duty, and a perfect duty 
in one which is not merely recognised by the law, but enforced ...........4.4. 
In all ordinary cases, if the law will recognise a right at all it will enforce it. In 
all fully developed legal systems, however, there are rights and duties which, 
though undoubtedly recognised by the law, yet fall short of this typical and per- 


feet form essor tenw Examples of such-imperfect legal rights are ..........6. 
` claims against foreign states or sovereigns, as for interest due on foreign bonds 
ere *.3.......-.. No action will lie for their maintenance ; yet they are, for 


all that, legal rights and legal duties, for -they receive recognition from the low.” 


C. W. Paton in his Text Book of Jurisprudence—Third Edition—at page 250, 
states as follows : 


Mee igen eee the characteristic mark of a legal right is its fecognition by a legal 
system ....... . Enforceability by legal process has, therefore, sometimes been 
said to be the sine qua non of a legal right ................ there are certain rights, 


‘sometimes called imperfect rights, which the law recognizes but will not enforce directly.” 
At page 251, he again says : 
OTe aaa aaa in some systems Courts of justice do not control an adequate machi“ 
nery for enforcement. Thus in international Jaw there is no power in the Court 
to enforce its decree. Hence, ultimately, the answer to the question whether the 
essence of a legal right lies in its enforceability will depend on our definition of 
law. Dicey distinguished between constitutional conventions and laws, the 
test of the latter being that they will be enforced by the Courts, whereas the con- 
ventions will not. Many constitutional lawyers point out, however, that if we apply 
- rigorously the test of enforcement in a Court of law we are left with too narrow a view of 
constitutional law .......0000. Because of the d ficulties which sometimes arise in the 
enforcement of particular rights, it is better to define a legal right in terms of recognition 
and protection by the legal order. ‘This does not unduly narraw the meaning of legal 
right. Thus an international Court would recognise any rights granted by 
international law and would protect them sa far as it could, even although there 
was no machinery for direct enforcement. The element af enforceability is 
important in questions of jurisdiction and private internatianal lew. °? 


From the statements.made by the jurists noted above, the following principles 
can be deduced broadly to understand what a ‘legal right”? : (1) Legal right in 
its strict sense is one which is an assertable claim, enforceable befare Courts and 
administrative agencies; (2) In its wider sense, a legal right has to be understood 
asany advantage or benefit conferred upon a person by a rule of law ; (3) There. 
are legal rights, which are not enforceable, though recognised by the law; (4) 
There are rights recognised by the International Court, granted by international 
law ; but not enforceable ; and (5) A legal right is a capacity of asserting a secured 
interest rather than a claim that could be asserted in the Courts. 


It is, therefore, clear that the test of enforceability, though it may be a normal 
one, is not the only test for determining a legal right. A legal right may be one 
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recognised by rule of law, either by Municipal Law or International Law, without 
the capacity af being enforced. A legal right may be asserted, even before adminis- 
trative agencies. It includes the liberty af freedom from penalty. In short, it 
can be said that a legal right is one which is either enforceable or recognised. 


Bearing these principles in mind, we have ta consider whether the British pass- 
port Ex. P-40 obtained by the appellant created any legal right ta bring it within 
the definition of ‘valuable security’ under section 30 Indian Penal Code. Itis 
necessary to know the implication of a passport, 


4 


A British passport is described as fallows by Lord Alverstore, C.J., ir Rex v. 
Brailsford! which is aft quoted : 


“ It is a document issued inthe name of the Sovereign on the responsibility of 
Minister of the Grown to a named individual, intended to be presented to the 
Governments of foreign nations and to be used for that individual’s protection as 
a British subject in foreign countries. ”’ 


“A British passport as Indian passport by its terms requests and requires all those 
whom it may concern to allow the bearer ta pass freely without let or hindrance 
and to afford him every assistance and protection of which he may stand in need. 


_ Lard Jawitt, L.C. in Joyce v. Director of Public Prosecutions, in hisillustrious speech 
in respect of the characteristics of a British passport observed as follaws : 


ee the possession of a passport by one who is not a British subject gives 
him rights and imposes upon the sovereign abligations which would otherwise 
not be given or imposed.’’ 


At page 370, he says: 


“ To me, my Lords, it appears that the Crown in issuing a passport is assuming 
an onerous burden, and the holder of the passport is acquiring substantial pre- 
vileges. A well-known writer or international law has said (See Oppenheimr, 
International Law,-5th Ed., Vol. I, page 546) that by a universally recognized 
-customary rule of the law of nationals every state holdsthe right of protection over 
its citizens abroad. This rule thus recognized may be asserted by the halder of 
a passport which is for him the outward title of his rights. It is true that the 
measure in which the state will exercise its right lies in its discretion, But wiih 
the issue of the passport the first step is taken. Armed with that document the 
holder may demand from the State’s representatives abroad ard from the officials 
of foreign Governments that he be treated as a British subject, ard ever in the 
territory of a hostile state may claim the intervention of the protecting power,” 


It is, therefore, clear from this speech with which I respectifully agree that the 
‘holder of the passport acquiressubstantial privileges ard that it giveshim a capacity 
to assert—-a rule recognised—for the outward title ofhis rights. He can also demand 
from the officials of foreign, governments that he be treated as citizen of that 
country which issued the passport. This right has been recognized by the law of 
nations and has become a rule of law. 


ye 

Apart from this, in this country a law has,been made, taking power to require 
passports of persons entering India. Indian Passport Act (KX XIVol. 1920)was pass- 
ed-in 1920. Section 3 of the said Act provides to make rules prohibiting entry into 
India of any person who is not in his possession a. passport issued. to him. In exercise 
of the powers conferred under section 3 of the said Act, the Central Government 
made rules, Under rule’3, therfore, no person proceeding from ‘any place outside 
India shall enter, ar attempt to enter, India by water, land or air unless he is in 
posséssion of a valid passport conforming to the canditians prescribed in rule 5 
thereof, Under section 4 of the said Act, any person who contravenes the rules made 
in section 3 can be arrested and under rule 6 of the rules, such a person can be punish- 


1. (1905) 2 K.B. 730 at 745. 2. LAR. (1946) A.C. 347 at 369. 
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ed with imprisonment for a term which may extend to three months or with fine or 
‘with both. : Under section 5 of the Act, the Central Government is authorised, by 
general or special order to direct the removal or any such person from India. 


‘These provisions make it abundantly clear that passession of a passport is 
a necessary requisite for a. person leaving India. 


, But, however, the main question involved in this case is as to the nature and the 
‘ characteristic ofa passport issued by a foreign country to its national ta enter this 

country. It is, therefore, necessary to note the relevant provisions of the Irdian 
» Passport Act and the rules framed thereunder. ; 


‘ Passport’ is defined under section 2 of the Act as one for the time being in 
force issued or renewed by the prescribed authority and satisfying the conditions 
prescribed relating to the class of passports to which it belongs. The conditions of a 
. valid passport are mentioned in rule 5 of the Rules of which the main condition is 
that it shall have been issued or renewed by or on behalf of the Government of the 
country of which the person to whom it relates is a national and shall be within the 
_ period of the validity. Rule 3 of the Rules which is very important for the discus ion 
herein is as follows: i e 


“ Save as provided in rule 4, no person proceeding from any place outside 
India shall enter, or attempt to enter, India by water, land or air :— 


(a) unless he is in possession of a valid passport conforming to the conditions 
7 39 


` prescribed in rule 5, and.. bed rere Read 


Under rule 4, certain classes of persons are exempted from the provisions of 
rule 3. - PW ie : 

_ The Indian Passport Act with the rules framed thereunder, therefore, recognizes 
the right of a foreigner holding a valid passport to enter into this country. When 
such right is recognised there is correspondingly the duty of the authorities exercis- 
ing the powers under this Act to allow a person holding a valid, passport to enter this 
country unless otherwise such person is disqualified in the view of the authorities. 
Thus, in my opinion, this right which is recognized under the provisions of the Indian 
Passport Act, is a legal right. | 


The learned Counsel for the appellant strenuonsly argued that 4 passport does 
not create an enforceable legal right as only a request is made to the foreign countries 
by’ the country which issues the passport to its national to permit him to travel 
without let or hindrance and to give hiñ necessary protection. This, the Counsel 
says is by virtue of international convention and ‘does not WAVE the force of rule of 
law. ‘The learned Counsel in support of his contention relied upon a-passage in the 
British Digest of International Law published by Stevens & Sons Phase 1, Volume 6 


at page 9 which is as follows: 


** An alien, it has been judicially stated by thé, Privy Council in Musgrove v. 
Chun Teeong Toy; has in English law no enforceable right to enter British territory. 
This principle is quite independent of any general legislation in force whereby 
the entry of aliens is rėġgulated.? £! as 


Z El abe 

This passage is not at all helpful; in my opinion, to support the contention ofthe 
learned Counsel. The second sertence in the passage makes it clear that the prin- 
ciple mentioned in the first sentence does not apply in cases where a law is made 
regulating the entry.of aliens. We have in this country a Jaw made (Indian Pass- 

' port Act, 1920) regulating the entry of persons into India and also the Foreigners 
Act (XXXI of 1946) which, I will advert to presently, which provides for the 
exercise of powers by the Central Government in respect of the entry of foreigners 
into India, their presence therein and their departure therefrom. Thus, we have 
legislation in force in this country in respect of the entry of foreigners into India 
a a 


d 
. 


le L.R.(1891) A.C. 272. 
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The principle quoted in the above passage is based upon the decision in Musgrove 
v. Chun Teeong Toy. To appreciate this principle, it is necessary to know under. 
what circumstances the principle was laid down and whether this principle 15 
absolute and unconditional. 


The facts in that case are these: 


The plaintiff Chun Tecong Toy, a Chinese national was refused entry-on his 
arrival in the port of Melbourne by a British ship. The plaintiff contended that he 
and the master of the vessel offered to pay ro to the Collector of Customs as provid~' 
ed by section 3 of the Chinese Act of 1881. But the Collector of Customs refused to 
receive the said 10 and to allow the plaintiff to land in Victoria. It appears, by 
section 2 of the Chinese Act, 1881, if any vessel which had on board a’ greater 
number of immigrants than in the proportion of one such immigrant to every 
hundred tons of the tonnage of such vessel, the owner, master, or charterer of such 
vessel should be liable to a penalty of £ 100 or each immigrant so carried in excess 
of.the foregoing limitation. By section 3 of the same Act it was provided that any 
immigrant arriving from parts beyond Victoria shall be permitted to land from any 
vessel at any port or place in Victoria, provided the master of the vessel shall pay to 
the Collector the sum of {10 for every such immigrant. When the vessel arrived 
at Melbourne, she carried more than the number limited by section 2 of the. Chinese 
Act which was unlawful. The question, therefore, arose for decision whether the 
Colonial Government had the power to prevent the plaintiff, a Chinese immigrant 
from landing on the shores of the colony under the circumstances of ‘the case and 
whether an action is maintainable by him in British Courts. In answering this 
question, it is observed at page 282 thus: m 


a pice ners their Lordships would observe that the fact appearing on the record 


an action ”. 

_ To my mind, a careful reading of this passage does not fully support the view 
that an alien cannot under no circumstance maintain an action in respect of refusal 
ofentry. What their Lordships have said was that an action of the nature involving 
delicate questions of the constitutional rights could not be brought in an action by an. 
alien and such right of action is not absolute and unqualified. From the obsérva- 
1 








I. L.R; (1891) A.C. 272. 
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tions made by their Lordships, it is clear that an action by an alien is not completely 
excluded. i 


Under our Constitution, the fundamental rights provided under Articles 14, 21 
25 and 31 are open to any person irrespective of the fact whether he is a citizen of 
India or not. All civilized countries recognise and protect these basic human 
freedoms. The infringment of the rights mentioned above will undoubtedly give a 
cause of action even to foreigners who are not citizens of India, but the question 
here is whether an alien can move these Courts ifentry is refused in spite of his possess- 
ing a valid passport. Under the provisions of the Foreigners Act, the Common- 
wealth citizen in entitled to certain civic rights and protection. Section 3 (A) of the 
Foreigners Act provides power to exempt the citizens of Commonwealth countries 
and other persons from the application of the Foreigners Act in certain cases. 


By virtue of the powers conferred under section 3 (A) of the Foreigners Act, 
Foreigners (Exemption) Order, 1957, was passed by the Central Government exempt- 
ing the United Kingdom and other countries mentioned in para. 2 of the-said order 
from the operation of the provisions of the Foreigners Act excepting to the extent 
mentioned in paragraph 3 of the order. It is true that a discretion is left with the 
Central Government to allow or refuse entry of a foreigner into this country; but so 
far as a British subject is concerned, it can refuse entry under the circumstances 
mentioned in paragraph 3 of the order. Otherwise, it is clear to my mind that if 
a British subject holds a valid passport, he has got a right to demand entry into this 
country. He has a freedom from penalty and can claim immunity from the 
penalty. It confers on him a right of immunity from punishment. If a British 
subject knowing the Municipal law of this country, attracted by the exemptions 
and concessions under the provisions of the Foreigners Exemption Order, obtains a 
valid passport and comes to this country as a tourist without any disqualification 
liable for the refusal of entry, can the authorities refuse permission to such a person 
to enter, without valid reasons? Ifentry is refused by an officer arbitrarily abusing 
his power, cannot the British subject get redress by moving the civil Courts or 
at least through the administrative agencies ? In my opinion, he has certainly got 
a remedy by asserting his claim to enter into this country by virtue of a valid pass- 
port given to him if he has no other disqualification. Otherwise, it would be unfair 
and unjust to refuse entry to the British subject who has been assured under the 
Municipal law of this country that he will be allowed to enter if he has a valid pass- 
port issued by that country of which he is the national and fulfils the conditions 
as required under the law. I am therefore, of the opinion, the possession of a valid 
passport creates a right, recognised and enforceable, in any event, a right recognised 
by rule of law. 


In Md. Soleman v. State, in considering the rights of a foreigner to move civil 
Courts under the Constitution, it was observed by the Division Bench consisting 
of Mukharji and Laik, JJ., as follows : 


eee er ee even if a foreigner has no locus standi to claim a fundamental 


right under Article 19 he can still have a locus standi, to claim a legal right, if he 
has any, and attempt to enforce it by a writ or order or direction under Article 


` 


226.” h, 


I respectfully agree with the view expressed, in the above decision. Ifa foreigner 
has a legal right, he can enforce it. 


In a recent decision of the Supreme Court in Satwant Singh Sawhney v. D. 
Ramarathnam?, Subba Rao, C.J., in the majority Judgment, in considering whether 
an Indian citizen has got a fundamental right to travel abroad and whether a pass- 
port is a condition requisite for such travel emphasized the importance of passport 
in the following terms : > 


1. A.LR.1965 Cal. 312. 2. (1968) M.L.J. (Cr.) 30: (1968) 1 S.C.J. 178. 
e 
31 
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lan..neo nnna passport, whether in England or in the United States of 
America serve diverse purposes; it is a request for protection, it is a document of ` 
identity, it is a prima facie evidence of nationality—in modern times, it not only 
controls exit from the State to which one belongs, but without it, with a few 
exceptions, it is not possible to enter another State. It has become a condition 
for free travel.” ` 


Of course, in this decision the legal effect of a passport was not considered and 
it was left open. It is clear from the observations made by the Supreme Court ` 
that the passport is a very valuable document, in that it establishes the identity of 
the person who holds it. It is a valuable piece of evidence to protect himself from 
any prosecution. It is a prima facie evidence that he is the national] of the country 
which issued the passport in his favour. 


The passport Exhibit P-40 in this case creates legal right as mentioned under 
section 30 of the Indian Penal Code and it is, therefore, a valuable security. The 
conviction of the appellant under this charge by the lower Court is, therefore, correct 
and is confirmed. 


Charge No.3: The appellant has been convicted under rule 55 (2) (6) read 
with Rule 55 (3) of the Defence of India Rules and sentenced to rigorous imprison- 
ment for three years. Rule 55 (2) (6) is as follows: 


“ No person shall use or have in his possession any forged or altered official 
_ document or any document so nearly resembling an official document as to be 
calculated to deceive.” as 


Rule 55 (3) provides punishment extending upto five years or with fine or with 
both for contravention of any of the provisions of the rule. This rule is substantially 
the reproduction of section 471, Indian Penal Code. I have already found that the 
appellant used Exhibit P-40 passport, a forged document, under Charge No. Io. 
‘The conviction under this charge is a correct and confirmed. 


Charge No. 4.—It is under rule 55 (2) (¢) read with rule 55 (3) of the Défence 
of India Rules. Rule 55 (2) (e) is as follows : = 


‘No person shall personate or falsely represent himself to be, or not tosbe a 
person to whom an official document relates or to whom an official document 
or any secret official code word or password has been duly issued or communi- 
cated.” a 


It is clear from the facts of this case that the appellant by producing before the 
authorities the passport, an official document represented himself to be one Comyn 
when admittedly he was not Comyn but Daniel Hailey Walcott. The appellant 
thereby falsely impersonated one Comyn. The appellant has also admitted in 
his judicial confession and his statement under section 342, Criminal Procedure 
Code, that he was in possession of the passport issued in the name of Comyn and he 
was passed out as Comyn on the production of the passport. ‘The conviction by 
the lower Court under this charge is also correct and is hereby confirmed. . 

Charge No.'+.—It is a similar charge as that of charge No. 4; but this was in 
respect of the appellant’ having'personated and falsely represented before the recep- 
tionist of the Oceanic ‘Hotel, Madras. The appellant not only produced the pass- 
port before the receptionist of the. Oceanic Hotel but he described himself as 
Comyn, British subject in the register maintained in respect of foreigners in the 
Hotel Oceanic. It is, therefore, clear that he falsely represented himself to the 
receptionist that he was Comyn when really he was not so. The learned Counsel 
for the appellant, in respect of this charge has contended that the alleged false 
representation to the receptionist of Oceanic Hotel is anindependent and different 
transaction from the false representation alleged to have been made by the appellant 
at the Air port and that, thetefore, the conviction has to be quashed on the ground 
of misjoinder of charges. I do not think there is substance in this argument. 
From section 537, Criminal Procedure Code, it is clear that no finding, sentence or 
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order passed by a Court of competent jurisdiction shall be reversed on appeal or 
revision. on account of misjoinder of charges. I do not think, by the inclusion of 
this charge any material prejudice was caused to the appellant or it has occasioned 
a failure of justice. The conviction under this charge is confirmed. 


Charge No. 6.—The appellant has been corvicted under rule 26 (2) of the 

, Defence of India, Rules and sentenced to under go rigorous imprisonment for five 

years. Rule 26 (2) of the Defence of India Rules provides as follows : 

i “If any person enters India in contravention of any order made under sub- 
rule (1), or of the provisions of, or of any rule or order made under, the Indian 
Passport Act, 1920 (XXXIV of 1920) he shall without prejudice to any other 
proceedings which may be taken against him, be punishable with imprisonment 

` for a term which may extend to five years, or with fine, or with both.” 


have already found under charge No. 10 that appellant entered into this 
country with a forged passport (without a valid passport). Rule 3 of the Indian 
Passport Rules, 1950, prohibits any person entering into India without a valid 
passport. The appellant has clearly contravened rule 3 of the Indian Passport 
Act, 1920 which is made punishable under rule 26 (2) of the Defence of India 
Rules. The learned Counsel for the appellant argued that the prosecution has 
not established mens rea on the part of the appellant which, according to him, 
is ‘an essential ingredient, especially when the sentence provided under rule 26 (2) 
is deterrent. I am unable to accept this contention. The appellant has come with 
a forged passport into this country. He knew he was not in possessicn of a valid 
passport. He deliberately and consciously contravened the provisions of the Indian 
Passport Act. It is not necessary for the prosecution to prove the motive of the 
appellant in violating the provisions. The Defence of India Rules were framed 
during emergency when there was external danger to our country. The Rules 
have,been framed providing deterrent sentence to avoid any person coming to this 
country without a valid passport as it would not be possible to go into the motive 
of persons individually as to why they come to this country during the period of 
emergency. The conviction and sentence to five years rigorous imprisonment 
under Rule 26 (2) are confirmed. 


Charge No. 7.—The appellant has been convicted under rule 3 read with rule 
5 (v) and rule 6 of the Indian Passport Rules, 1950 for having entered this country 
without a valid passport. In view of the finding given under Charge No. ro and 
under Charge No. 6, I find the conviction under. this Rule by the lower Court is 
correct and it is, therefore, confirmed. 


Charge No. 8.—The appellant has been convicted under section 420, Indian 
Penal Code, and sentenced to rigorous imprisonment for five years. The charge 
against the appellant is that he deceived P.W. 23 Sri V. Kuppuswami, Sub-Inspector 
of Police, Port Registration Office, Meenambakkam Air port by suppressing his 
rea] name and falsely representing himself to be a British subject and by using a 
false passport Exhibit P-40 and thereby fraudulently induced P\W. 23 to permit 
him to land at Madras by affixing a seal on the said passport and returned the said 
passport to him which P.W. 23 would not have done if he had not been. so deceived 
and which act was likely to cause damage and harm to the said officer in mind and 
reputation. P.W. 23 stated.that on 31st December, 1965, when he was on duty at 
the Airport, the appellant arrived. from Colombo by Air Celyon flight at 6-15 p.m. 
and produced the passport Exhibit P-40 and the disembarkation card Exhibit P-56 
before him. On a comparison of the passport photo with the appellant, he found 
that the person was the same. He questioned the appellant about his name and 
intended address in India and the appellant replied that his name was Barry 
Philips Charles Comyn and that he intended to go to Taj Hotel, Bombay. P.W. 23 

believed the represeritation of thé appellant to be true and had initialled in Exhibi 
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P-40 and-had signed in Exhibit P-56 in token of his check with his seal and permitted 
him to enter. He further stated that if he had known that the appellant was a 
different person and that he had used the forged passport, he would not have per- 
mitted him to land and would not have returned the passport after affixing his seal. 
He further stated that subsequently he had been asked by his superior officers to 
offer an explanation when it was found that the person permitted by him was not 
Comyn but the appellant and as a result thereof he had been mentally upset. The 
evidence in this case is clear that the appellant by representation and his conduct 
and by the production of a forged passport had committed the offence under section 
420 Indian Penal Code. The conviction.and sentence under .this charge are also 
confirmed. 


Charge No. 9.—The appellant has been convicted ‘under section 419, Indian 
Penal Code, for having falsely impersonated Comyn and represented that he was 
Comyn when he was not that person both by the production of the passport and 
oral representation to PW. 23. It is clear from the evidence of P:W. 93, as dis- 
cussed in the previous paragraph, that the appellant has committed this offence 
also. The conviction and sentence under this charge are also confirmed. 


Charge No. 1.—The appellant has been convicted under section 5 (1) read with 
section 5 (3) and section 14 of the Foreigners Act, 1946 (XXXI of 1946). 
It is alleged that the appellant having entered India during January, 1962 calling 
himself as Daniel Bailey Walcott and having been ordinarily known as such, he 
entered India again through the Meenambakkam Air port on 31st December, 1965, 
under an assumed name ‘‘ Barry Philips Charles Comyn ” and used that name with- 
out any licence and permission of the Government of India. In respect of this 
charge,the learned Counsel appearing for the appellant contended that the appellant 
has not committed the offence under this charge as the prosecution has not proved 
the ingredients and the requirements of the provisions of the Foreigners Act with 
which the appellant was charged. To appreciate this contention, it is necessary 
to set out the relevant provisions of the Foreigners Act, 1946. . 


e ob 


Section 5 (1) of the Foreigners Act says: Í 


~“ No foreigner who was in India on the date on which this Act came»into 
force shall, while in India after that date, assume or use or purport ta . assume 
or use for any purpose any name other than that by which he was ordinarily 
known immediately before the said date.” i ‘ 


Clause (2) is omitted as unnecessary. Clause (3) is as follows : 


` Tn relation to any foreigner who, not having been in India on the date on. 
which this Act came into force, thereafter enters India, sub-sections (1) and (2) 
shall have effect as if for any reference in those sub-sections.to the date on which 
this Act came into force there were substituted a reference to the date on which he 
first enters India. thereafter.’’ 


Section 14 of the Foreigners Act is a penal provision which provides punishment. 
for contravention of any of the provisions of this Act with imprisonment for a term. 
which may exténd to five years and fine. This Act came into force on 23rd Novem- 
ber, 1946. The appellant was not admittedly residing in this country on the date the 
Act came into force. ppénce, section. 5 (3) will apply to the appellant in that he 
entered India after the Act came into force, namely, 15th January,1962, section 5 (3) 
says that the words ‘to the date on which he first entered India thereafter °’ be 
substituted in Clause (1) of the same sub-section in the place of the words referred. 
to therein “‘ to the date on which this Act came into force.’’ IPfsection 5 (1) is read. 
with the substitution of the words as referred to in clause (3) will read as follows : 


‘No foreigner who first enters India after this Act came into force shall, while: 

in India after that date, assume or use or purport to assume or use for any purpose: 

.any name other.than that by which he was ordinarily known immediately before. 
the said date.’’ | : 
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The learned Special Public Prosecutor Sri V. P. Raman contends that the 
appellant had entered into this country in 1962 as Daniel Hailey Walcott and he 
made subsequent visits in the same name and that his having come on 31st December, 
1965, with another name without the permission of the Central Government as 
required under clause (5) of section 5 would bring him within the mischief of section 
5, clauses (1) and (3). I am unable to agree with this contention. The emphasis 
under section 5 (1) in my opinion, is that a foreigner while in Indiashall not assume or 
use any other name other than that by which he was ordinarily known. Ifa foreigner 
enters into this country and remains in this country, even for a short period, with a 
known name and he subsequently assumes or uses another name for any purpose 
without the permission of the Central Government, he will come within section 5 (3). 
Ifa foreigner visits this country with aknown name and returns to his country and 
changes his name in his country according to the law and procedure of that country 
and if he comes again with that assumed name to this country and uses that assumed 
name, it cannot be said that he had assumed or used the name while, he was in this 
country. Whatis contemplated under section 5 is that a foreigner shall not change 
or use any other name other than the name by which he was known previously 
while he was in this country without the permission of the Central Government, 
Itis not the case of the prosecution that the appellant has changed his name after 
he came to this country, but he came ta this country with an assumed name. To 
my mind, the object of introducing this section appears to be that the Government 
should have control over all the foreigners, while in India and if the names are 
changed, the identity of the foreigners may become difficult. The Government in 
India cannot have any control over any foreigner who has visited this country once 
to have his name changed-in his country according to the law of that country. If 
a foreigner has lawfully changed his name and comes to this country, it cannot be 
said he is committing as offence under section 5 (3). It will cause hardship and 
inconvenience to any foreigner who come with his name lawfully changed to expect 
him to get permission from the Central Government even before landing. How 
can any foreigner get permission from the Central Government before landing ? 
And the permission will again depend upon the discretion of the Government which 
may take in some cases considerable time. Ifthe contention of the Special Public 
Prosecutior is accepted, the very moment a foreigner steps into this country in an 
assumed name, he will be committing the offence. Ido not think that that is the 
intention of the Legislature. I am, therefore, of opinion that the prosecution has 
not proved the offence under this charge. The conviction and sentence are set 
aside and the appellant is acquired of Charge No. 1. 


In the result, the conviction of the appellant under Charges Nos. 3 to 10 is 
confirmed. 


So far as the sentence is concerned, the learned Counsel for the appellant 
strenuously pleaded for a lenient sentence. He urged that the appellant hails from 
a respectable family, that he had lost all his fortunes and that the prosecution has 
not shown that the appellant had come to this country with a hostile attitude or for 
a nefarious purpose. I am unable to accede to the request of the learned Counsel. 
The appellant wanted to gain entry into this country with a forged passport while 
the country was at war and the state of emergency prevailed. The appellant 
had come on prior occasions to this country and got into trouble during those visits. 
Even during prior visits, it appears he committed offences and non-bailable warrants 
were pending against him. The appellant should have known that if he were to 
go again to this country while non-bailable warrants were pending and that he was 
wanted in those offences, he would be apprehended. To avoid detection, he has 
come with a British passport as a British subject under an assumed name. The 
facts that the appellant had come to this country in spite of the difficulties and risks 
that he might have to face,indicates that he had not gome for any legitimate purpose. 
In view of these circumstances, I do not think that it will be proper to reduce the 
sentences imposed on him. The sentences passed under Charges Nos. 3 to 10 are 
also confirmed. ° 
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The appeal is dismissed with the above modifications. 


C. A. No. 815 of 1966.—The appellant Jean Claude Donze was charged under’ 
10 counts of which he was convicted on counts Nos. 1 and 3 to 10 and was sentenced 
to various terms of imprisonment, the maximum being rigorous imprisonment for 
five years, the sentences to run concurrently by the Sessions Judge, Madras. The 
facts of the prosecution case are briefly these: 


The appellant Jean Claude Dorze has an altas name Pierre Carraud. He is 
a French National. On 10th November, 1961, he landed at Santa Cruz Aero- 
drome, Bombay, from Rome under the name of Pierre Carraud with a French pass- 
port. He left Bombay for Tokyo on 13th November, 1961. In the middle of the 
year 1962. he came back to India under the same name and stayed in Asokha Hotel, 
New Delhi, for a day and left the hotel abruptly with the key of the room occupied, 


by him and did not return to the hotel subsequently. 


. -On 21st June, 1962, the appellant was found again near Mandapam Camp 
attempting to leave for Ceylon by a country-craft. He was arrested on suspicion, 
The appellant had a British passport in the name of E. V. Conway, a British 
National. He was also found to be in possession of a key of room No. 207, Asokha 
Hotel, New Delhi. On being questioned by the officer who arrested him, it appears’ 
that the appellant first tald him that he was E. V. Conway and subsequently stated 
that he was Pierre Carraud and finally said that he was Jean Claude Donze. 


Latér, the appellant was prosecuted along with another in a case of smuggling 
and convicted and his finger print impressions were taken. He was detained in 
the Bombay District Prisons from 15th February, 1963 to 28th February, 1963. 
He had left the country again. On 29th June, 1963, the appellant returned to 
Delhi from Tel Aviv under the name of Donze Jean. On 15th September, 1963, 
the appellant left Delhi for Beirut under the name of Donze Jean Claude, a French 
National. He returned to New Delhi on 29th November, 1963, under name Donze 
Jean. He left Bombay for Beirut again on 21st December, 1963, under the name 
Jean Claude Donze. He arrived at Palam Air port from Beirut on 29th March, 
1964, under the name Jean Donze and left for Beirut on 3rd April, 1964. These 


facts are admitted. se 
It appears, subsequently he obtained a British passport in the name of Stephen 
Thomas Lamb, a British National, and came to India. A case was registered against 
the appellant for having used a forged passport and impersonated a British National 
and it was pending. The appellant was wanted in that case. 
= While matters stoad thus the appellant arrived at Meenambakkam Air 
port, Madras on 31st December, 1965, by an Air Q: ylon flight and produced 
the passport Exhibit P-18 and the disembarkation card Exhibit P-19 to the Security 
Officer (P.W. 22) at Meenambakkam Air port. The passport and the disembarkation 
card stood in the name of S. T. Lamb, 2 British National. P.W.22 SriSankaran, 
the Security Officer,'on being satisfied that the photograph attached tothe passport 
was that of the appellant who produced Exhibits P-18 and P-19,; he was allowed 


to go. l 

The appellant then went to Hotel Oceanic along with another foreigner, the 
appellantin C.A. No. 810 of 1966 and registered his name in the arrival register as 
.S. T. Lamb, British National, Ovington Gardens, Londan. The appellant left the 
Oceanic Hotel on the next day. He stayed in West End Hotel, Bombay. On 
22nd January, 1966, he was arrested on suspicion, He produced a British passport 
Exhibit P-18. His finger prints were taken and compared with, the finger print 
slip of Pierre Carraud. taken on conviction earlier in 1962. The finger prints were 
found to be identical. The prosecution has let in ample evidence to show that 
the appellant is Jean Claude Donze alias Pierre Carraud and with that name, he 
had come to India on prior occasions. The appellant does not dispute that he is 
Jean Claude Donze. l i 

The case for the prosecution is that the used a forged British passport fraudulently 
and impersonated Stephen Thomas Lamb and committed various offences , as 
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charged. The subject-matter of all these offences is mainly the passport Exhibit 
P-18. 


Thus, there cannot be any doubt that Exhibit P-18 is a forged passport and 
equally there is no doubt that the appellant used the forged passport fraudulently 
in order to gain entry into this country. P.W. 13, Mr. Charles Edward O’Hanlon, 
a British Constable attached to the New Scotland Yard stated that he verified 
the name and address given in Exhibit P-18 the passport namely, Stephen Thomas 
Lamb born in Finchley, London, on 29th October, 1925 at 42-A, Grove End Garden, 
N.W. 8, London, and found -that there was no No. 42-A, in the. Grove End 
Garden. He further stated that none of the inmates of the flats in No. 42 could 
recognise-the photo in Exhibit P-18 and that no person py name Lamb lived there 
at any time. He found in the birth and death registers the entry relating to one 
Stephen Thomas Lamb that he was born on 29th October, 1925, and died when he 
was aged about r5 years in the year 1940 as a result of enemy bombing. It is, 
therefore, clear from the evidence of P.W. 13 that the name of a dead man has 
been obviously used for the purpose of getting the passport Exhibit P-18. 


The appellant when questioned under section 342, Criminal Procedure Code, 
admitted that he was known as Jean Claude Donze and Pierre Carraud. He 
stated that he arrived at Meenambakkam Air port and gave the passport to the air 
hostess which according to him must have been given by her to P.W. 22. There is 
no reason to disbelieve the evidence of P.W. 22 who stated that the appellant pro- 
duced the passport Exhibit P-18 and represented that he was Stephen Thomas Lamb 
and believed that the appellant was Stephen Thomas Lamb as borne by Exhibit 
P-18 and passed out the appellant. It is now, therefore, necessary to consider 
with the proved facts whether the convictions under the various charges could be 
sustained against the appellant. 


= Charge No. 1.—The appellant has been convicted for having assumed or used 
a different name, namely Stephen Thomas Lamb other them the known name under 
which he had come to this country or prior occasions, namely Jean Claude Donze 
or Pierre Carraud. I have discussed in detail under Charge No. 1 in C.A. No. 810 
of 1966 in regard to the implication of section 5 (1) read with section 5 (3) of the 
‘Foreigners Act: I have held that a foreigner who changes his name other than the 
name known and recognised while he is in India, commits the offence contemplated 
under section 5. It does not apply to a foreigner who changes his name in his 
country and obtains a passport in that name lawfully and comes to this country 
with a valid passport. It is not the case of the prosecution that the appellant‘has 
changed his name after he came to this country or while he stayed here. . The con- 
viction under this charge cannot, therefore, he sustained. The conviction and 
sentence are set aside under this charge. 


I propose to deal with Charge No. 10 which is the main charge in respect of 
using forged passport fraudulently (a valuable security). I have discussed under 
Charge No. 10 in detail in C.A. No. 810 of 1966 and found that a passport creates a 
legal right and, therefore, a valuable security within the meaning of section go, 
Indian Penal Code. Page 2 of Exhibit P-18 which is 2 part of the passport is undoub- 
tedly false and, therefore, it is a false document. The appellant does not say that 
it was not false. The signature of Stephen Thomas Lamb found in page 2 is forged 
by some one though not the appellant as the said Stephen was dead at the time of 
the issue of the passport. The evidence of P.W. 22 is very clear that the appellant 
lands at Meenambakkam Air port and produced Exhibit P-18 which is a forged 
document. P.W. 22 believed that it was genuine on the representation made by 
the appellant and allowed him to go. This charge has been clearly proved against 
the appellant. The conviction under this charge is confirmed. 


The conviction under Charges Nos. 3, 6 and 7 are similar to those of Charges 
Nos. 6 and 7 in C.A. No. 810 of 1966. Charge No. 3 in under rule 55 (2) (b) read 
with rule 55 (3) of the Defence of India Rules, The possession or use ofa forged 
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document is prohibited under the said rule. Charge No. 6 is in respect of rule 26 
(2) of the Defence of India Rules which provides that if any person contravenes 
any rule or order made under the Indian Passport Act shall be punished. Charge 
No. 7 is respect of rule 3 read with rule 5 (v) and rule 6 of the Indian Passport 
Rules, 1950, which provides punishment for any person entering this country 
without a valid passport. As I have found under charge No. 10, the appellant used. 
a forged passport and charges 3, 6 and 7 deal substantially with what is dealt with 
under Charge No. 10. I find the convictions under these charges are correct and 
they are confirmed. 


Charges Nos. 4, 5, 8 and g are similar to those charges Nos. 4, 5, 8 and 9 in 
C.A. No. 810 of 1966. Charge No. 4 is in respect of rule 55 (2) (c) read with rule 
55 (3) of the Defence of India Rules. It provides that no person shall personate 
or falsely represent himself to be a person to whom an official document relates. 
In this case, the passport related 10 Stephen Thomas Lamb. The appellant Jean 
Claude Donze has falsely impersonated the said Stephen Thomas Lamb 
mentioned in the passport and gained entry. Charge No. 5 is in respect of the same 
offence; but it relates to impersonation by false representation made to the recep- 
tionist of the Oceanic Hotel, Madras. The case of the prosecution is that the 
appellant represented to the receptionist of the Oceanic Hotel describing himself 
as Stephen Thomas Lamb and entered as such in the arrival register. ‘These two 
charges are clearly made out and the convictions are confirmed. Charge No. 8 
is that the appellant has deceived P.W. 22 Sankaran, the Security Officer, Meenam- 
= bakkam Air port, by suppressing his real name and falsely representing himself 

to be a British subject by using a false passport Exhibit P-18 and thereby fraudulently 
induced P.W. 22 to permit him to land at Madras by affixing a seal on the said. 
passport which P.W. 22 would not have done if he had not been so deceived. It 
is clear from the evidence of P.W. 22 that the appellant made a false representation 
by not only producing the passport but also making oral representation to him that 
he was Stephen Thomas Lamb and thereby induced him to permit him to land at 
Madras by affixing his seal. This representation was made fraudulently with a 
view to gain entry. The conviction under section 420, Indian Penal Code, is correct 
and is, therefore, confirmed. Charge No. g is under section 419, Indian Penal Code. 
In view of the finding given by me under charge No. 8. I confirm the conviction 
under charge No. 9 also. l 


In the result, the convictions of the appellant under Charges Nos. 3 to 10 are 
confirmed. He was acquitted under charge No. 1. 

So far as the sentence is concerned, I am not impressed with the request made 
by the learned Counsel for the appellant for taking a lenient view. I have given 
reasons in C.A. No. 810 of 1966 as to why I am unable to reduce the sentence. The 
sentences passed under Charges Nos. 3 to 10 are also confirmed. 


The appeal is dismissed, with above modifications. 
S.V.]J. Appeals dismissed except for modification. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice K. S. RAMAMURTIAND Mr. Justice A. ALAGIRISWAMY,. 


Yasodammal and another _ .. Appellants* 
v. 
- Janaki Ammal Respondent. 


Stamp Act (II of 1899), section 35—Scope—Unstamped document—No relief can be given 
on the basis of ii—Position same even if contesting party admits the execution of it and 
is in wrongful possession thereof. 


Transfer of Property Act (IV of 1882), section 53-A—When can be invoked—Written 
agreement of sale—Material term varied subsequenily by oral agreement—Section 53-A 
cannot be invoked. 
In the case of an unstamped document, 4s the prohibition contained in section 
‘ 95 of the Stamp Act is wide and absolute, even. though in the pleadings the contest- 
ing party may admit the execution of the unstamped document, no relief could 
` be grantéd to the aggrieved party, on the basis of such admission, as it would 
 amount.to acting upon the unstamped document. 


- . Alimane Sahiba v. Subbarayudu, (1932) 63 M.L.J. 303 and Ponnuswami Cheitiar v. 
- Kailasam Chettiar, (1947) 2 M.L.J. 116, overruled. Case-law discussed. e 
The prohibition contained in section 35 of the Stamp Act being absolute, an 
unstamped document cannot be acted upon for any purpose whatsoever and the 
fact that the document was being wrongly detained by the other side would not 
-make any difference: The contention that in such a case the party who prevents 
‘the aggrieved: party from validating the transaction by payment of the requisite 
- stamp duty and penalty cannot take advantage of the fact that the document is 
 amstamped; is not tenable. o. a. a 
Karthikeya v. Singaram, (1956) 2 M.L.J. 515: ALR. 1956 Mad. 693, overruled. 
‘Case-law discussed. _ - 
The strict conditions and the requirements of section 53-A of the Transfer of 
Property Act-should be satisfied before relief could be granted on the basis of the 
‘equitable doctrine. of part performance enshrined therein. In other words, 
even while granting relief-to the party concerned on principles of the equitable 
doctrine, there cannot be any equity apart from the limits prescribed by section 
“-59-A of the Act. ae 8 
Under section 53-A the party who invokes the doctrine of part performance, 
` -must have the document reduced to writing containing all the terms and condi- 
tions.. Once itis found that a material portion, particularly the time for payment 
"of the price, in an agreement of sale reduced to writing, has been orally varied 
or modified, it is clear that there is no written agreement of sale containing all 
the terms of the agreement satisfying the requirements of section 53-A. To such 


-a case the section cannot apply. . a 

Appeal against the .Decree of the City Civil Court, (Fifth Assistant Judge), 
‘Madras, dated 30th March, 1961 in Original Suit No. 1710 of 1957. 

M. S. Venkatarama ‘Appar, R. Deenddayalu, V. Krishnan and P. Veeraraghavan, for 
Appellants. ; ; . í 

A. Dorairaj, for Respondent. l 

The Judgment of the Court was delivered by 

Ramamurti, 7—VYhe plaintiffs in the lower Court are the appellants in this 
appeal. The suit has been filed by them to establish their title to the suit pro- 
perty, house and ground No, 12, New Street, Nungambakkam,against the first 
defendant who claims rights over the same in pursuanct of an agreement alleged 
to -have been entered. into between the plaintiffs and the first defendant to 


+} 


p E E a a a N 
.* Appeal No. 4.of 1962, . . à D 16th January, 1967. 
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sell the suit property to the-latter." The brief facts which led up to the appeal may 
be stated. 


The property was purchased under Exhibit A-1 on 29th August, -1948 by the 
first plaintiff from one Pachai Pillai and Purshotham for a sum of Rs. 6,500. 
The parties are near relatives and their relationship can be stated with reference 
to Kullammal to whom frequent reference will have to be made in the course of 
this Judgment. Kullammal’s daughter is-the first plaintiff and her husband is the 
end plaintiff. Pachai Pillai and Purushotham from whom the first plaintiff 
purchased the suit property under Exhibit A-1 are the sons of Kullammal’s sister. 
Janaki, the 1st defendant, is Kullammal’s sister’s daughter. One Kanna Pillai 
to whom again refererice will have to be made is the brother of the first defendant 
Janaki. Janaki’s sister’s husband is one Damodar. Kullammal being a near 
relative. was living with the plaintiffs till about.1953-55. There is controversy 
between the parties as to when exactly Kullammal separated from the plaintiffs 
but it is unnecessary to find out when exactly Kullammal left. the family of the 
plaintifs. Under Exhibit A-g0 dated 25th April, 1949, the first plaintiff purchased 
a house No. 3, Abbu Naicken Street, from one Gopalakrishnan for a sum of Rs.10,000. 
The case of the first defendant is that at that time the plaintiffs required 
money for paying the price for the house in Abbu Naicken Street, that in connection 
therewith the first plaintiff entered into an agreement sometime in April, 1949 to 
sell the suit property to the first defendant for a sum of Rs. 6,500, that at the time 
of the agreement she paid a sum of Rs. 3,500 to the plaintiff, and that the arrange- 
ment between the parties was that within two or three months thereafter the balance 
of Rs. 3,000 would be paid to the first plaintiff, and the sale transaction completed. 
It is the further case of the first defendant that as the first plaintiff was anxious to 
complete the transaction under Exhibit A-20 even earlier the first plaintiff desired 
the first defendant to pay the balance of Rs. 3,000 much earlier than the time 
stipulated under the previous agreement. and that for that purpose it was agreed 
between. the parties that the first plaintiff should be enabled to raise money, namely, 
Rs. 3,000 by mortgaging the suit property to the 2nd defendant. The further case 
of the first -defendant is that in, pursuance of that arrangement the first plaintiff 
executed a mortgage Exhibit A-2 dated 2nd May, 1949 in favour of the end defen- 
dant and raised the sum of Rs. 3,000 which was utilised for completing the transac- 
tion under Exhibit A-20. In 1953 a house bearing door No. 42, Village Road, 
was purchased by Kullammal and between 1953-55 open hostility and misunder- 
standings arose between the plaintiffs and Kullammal in respect of properties 
purchased by the plaintiffs in which Kullammal claimed certain rights: As a 
result of these misunderstandings between the plaintiffs and Kullammal, the latter 
filed a suit in November, 1955 O.P. No. 9 of 1956 which ultimately was numbered 
‘as O.S. No. 645 of 1957 in which Kullammal claimed certain rights as against the 
present plaintiffs. The suit was hotly contested. I am referring to this even at 
the threshold to-indicate whether it was in 1953 or 1956 pronounced hostility 
existed between the plaintiffs on the one hand and Kullammal on the other. | 


Meanwhile notices passed between the plaintiffs and defendants through their 
lawyers. In 1956 on behalf of the plaintiffs notices were issued to the tenants as 
well as to the defendants in which it was claimed that the defendants were relying 
on some agreement, alleged to have been signed by the plaintiffs. It was also. 
alleged in those notices that in the alleged agreement their (plaintiffs?) signatures 
were obtained by Kullammal by fraudulent misrepresentation and that it would 
not bind their interests. The final reply notice which. was sent on behalf of the 
first defendant is Exhibit A-17 dated 4th April, 1957 and the present suit has. 
been filed in July, 1957. 


The points which arise*for decision in this case are (1) whether factually. there 
was an agreement of sale entered into between the plaintiffs. and the first defendant, - 
(2) whether that agreement was in writing and whether the first defendant who 
rélies upon the agreement has satfsfactorily accounted for the non-production of 
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the same, (3) as the agreement was admittedly unstamped. whether any relief can 
be granted to the first defendant on the basis of such'an agreement and (4) whether 
the alleged. agreement of sale satisfies the requirements of the stringent conditions of 
section 53-A of the ‘Transfer of Property Act, and (5) is it open to the first defendant 
to invoke the doctrine of part performance when all the conditions and terms of 
the agreement of sale are not embodied in writing i.¢., some terms are in writing 
while some essential terms are oral. 


The points for decision arise in a short compass and both the learned Judge and 
the parties in the lower Court have digressed and have not focussed their attention 
on certain clinching and decisive features in this case evidenced by documents which 
clearly go to show that the alleged agreement of sale is not true and at any rate it 
was not reduced to writing and that the first defendant has totally failed to explain 
the non-production of the same. 


We shall first take up for consideration the question about the truth of the 
agreement and whether it was in writing. As both the points overlap and cannot 
be separately dealt with they may be conveniently dealt with together. 


[After discussing the evidence their Lordships proceeded.] 


It is unnecessary to refer to the oral evidence on the side.of the plaintiffs, as: 
we are satisfied that the documentary evidence. and the oral evidence adduced on. 
the side of the defendants totally fail to establish (a) that there was an agreement of 
sale, (b) that the agreement of sale was evidenced by writing, and (c) that the same: 
had. been handed over to the 1st plaintiff. . 


In view of our findings it may not be necessary to express our opinion as to 
whether the 1st defendant could be awarded any relief on the basis of the secondary 
evidence consisting of the admissions alleged to have been made by the plaintiffs 
in the notice issued on their behalf or on the basis of the oral evidence adduced by 
D.W. 1 and D.W. 2 in the case. In the first place it has to be mentioned that in 
the notices, which were issued on behalf of the 1st plaintiff, there.is no clear and 
unqualified admission about the agreement of sale. . The averment in the relevant 
notices had to be taken as a whole and it is clear that the 1st plaintiff has not admit- 
ted that she had executed an agreement of sale. Her case is that the alleged agree- 
ment of sale-was a fraudulent transaction and that her signature was obtained as a 
result of fraud and misrepresentation by Kullammal. There is no unqualified or 
unequivocal admission of the execution of an agreement of sale. Secondly, the 
terms and conditions of the agreement of sale are not.referred to in those notices.. 
Those notices cannot be regarded as containing any secondary evidence of the 
admission of the contents-and terms of the alleged agreement of sale. 


g “So far as the oral evidence is concerned, the evidence is not precise. The time 
for performance is stated as two or thrée months, and all the terms are not spoken 
to in the evidence. l 


Mr. M. S. Venkatarama Ayyar, learned Counsel for the appellants, urged. 
that even assuming that the secondary evidence relied upon by the 1st defendant 
covered the terms and conditions of the sale, no relief could be granted to the 1st 
defendant on the basis of the same in view of the mandatory provisions of section 35 
of the Stamp Act. Learned Counsel urged that as the alleged agreement of sale 
is admittedly unstamped section 35 prohibits that the document shall not be acted 
upon by the Court in any manner. He.urges that awarding relief to the 1st defen- 
dant on the basis of the.secondary evidence would be acting upon the unstamed 
instrument coming. within the prohibition of section 35 of the Stamp Act. We see 
considerable substance in this argument, which is supported by ample authorities. 
This is clear from the express. terms of the section. The importance of the signifi- 
cant words `‘ No instrument chargeable with duty shall be admitted in evidence 
for any purpose by any person, etc. or shall be acted upon, registered or authenticated 
by any such person or by any public officer, unless such instrument is duly stamped ” 
in section 35 of the Indian Stamp Act has come up for consideration in striking 
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. contrast to the provisions in section 49 of the Indian.Registration Act, particularly 
in the context.of the contesting party admitting the execution of an unstamped or 
unregistered agréement as the case may be. In the case of an unregistered document 
_ it has been held that if the contesting party admits the document in the pleadings, 
thereafter there.is no necessity for further proof of the facts admitted, and therefore 
there is no occasion for the parties to adduce evidence so as to attract the applica- 
bility of section 49 of the Registration Act. But in the case of an unstamped docu- 
ment it has been held that as the prohibition contained in section 35 of the 
Stamp Act is wide and absolute, even though in the pleadings. the contesting party 
may admit the execution of the unstamped document, no relief could be granted 
on the basis of the admission, as it would amount to acting upon the unstampéd 
document. Reference may be made ‘to the observations of the Full Bench in 
Mallappa v. Matum Nagu Chztiy! where a subsequent oral agreement movlifying 
the terms of a registered mortgage bond was relied upon and the same was 
admitted in the written statement. In that case it was held that section 49 of the 
Registration Act was not a bar inasmuch as the subsequent oral agreement had been 
admitted in the pleadings under section 58 of the Evidence Act. The learned 
Chief Justice, Wallis, C. J., put the matter thus at page 48: 


‘¢ [Inder section 58 of this Chapter, among the facts which need not be proved, 
. are facts admitted in the pleadings, such as the subsequent agreement now in 
question. Evidence is tendered in proof of facts in issue; and no question of the 
admissibility of evidence, oral or documentary, arises when proof is dispensed 
with in consequence of an admission in the pleadings either under section 58 
or under the provision of the Code of Civil Procedure. Whereas in Chenbasappe v. 
Lakshman Ramachandar®, the legislature had enacted, not only that an unstamped 
promissory note should riot be receivable in evidence, but also that it should not 
be ‘acted on,’ it was held that the Court was precluded fromacting on the note 
by giving a decree on it, even though execution was admitted.” 


' "The leading decision referred to is the decision in Chenbasappa v. Lakshman Rama- 
chandra*®, where Sargent, O.J., delivering the judgment of the Bench held that even 
though the execution of the hundis in question was admitted in the pleadings, no 
decree could be passed upon such an admission, which would amount to acting upon 
an unstamped document within the meaning of section 35 of the Indian Stamp Act. 
The principle of this decision was followed and applied in Achutaramannea v. 
Fagannatham*, in which it was held that despite an admission in the pleading under 
section 58 of the Indian Evidence Act the bar under section 35 would apply. The 
attention of the learned Judge was drawn to the decision in Alimane Sahiba x. Subba- 
rayudu*, in which a contrary view was taken. But it was held that the decision in 
Alimane Sahiba v. Subbarayudu’, did not consider the true effect of the language of 
section 35 of the Stamp Act,’ The attention of the learned Judge was also drawn to 
the leading decision in Chenbasappa v. Lakshman Ramachandra*, The significant differ- 
ence in the language of the Stamp Act and the Registration Act came up for dis- 
cussion before the Privy Council in Ram Rattan v. Parma Nand”. Indeed the Privy 
Council held that having regard to the use of the language of the words ‘for any 
purpose’ in section 35 of the Stamp Act an unstamped partition deed cannot be 
` Tooked at even for the collateral purpose of proving a formal division in status. 
At page 68 the Privy Council has adverted to the significance of the languge and of 
the wider prohibition contained in the Stamp Act in contrast to the language in 
sections 49 and 17 of the Registration Act. It is necessary to refer to the decision 
in Ponnuswami Chettiar v. Kailasam Cheitiar*®, where Rajamannar, J., (as he then was) 
has followed the earlier decision in Alimane Sahiba v. Subbarayudu*, and passed a 
decree in favour of the plaintiff based upon the admission of the execution of the 
unstamped promissory note contained in the written statement of the defendant. 


> — 
1i (i 5 M.L.J. 555 : I.L.R. (1919)42 4. (1932) 63 M.L.J. 303.. 
Mad. ao i 5. L-R. 73 LA. 28: (1946) 1 M.L.J. 295: L.L.R. 
2. (1894) LL.R. 18 Bom. 369. 27 Lah. 63. ee 
"3. (1933) 64 M.L.J.79. os © 6. (1947) 2 M.L:J. 116. 
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The attention of the learned Judge does not appear to have been drawn to the several 
decisions referred to earlier and in particular to the observations ofthe Privy Council 
about the significant language of section 35 of the Stamp Act, The attention of 
the learned Judge was also not drawn tothe fact that inthe latter decision in 
Achutaramanna v. Jagannadham+t, the earlier decision in Alimane Sahiba v. Subbarayudu?, 
was not followed. With great respect to the learned Judges, the view taken in Alimane 
Sahiba v. Subbarayudu?, and Ponnuswami Chettiar v. Railasam Chetizar®, is not correct 
and is opposed to the plain language of section 35 ofthe Stamp Act (vide also Mulla’s 
criticism in Mulla’s Stamp Act at page 126), On this portion of the argument it 
was urged on behalf of the respondent by Mr. Dorairaj, that this plea would not 
be open to the plaintiffs, who are in possession ofthe unstamped agreement. Learned 
Counsel urged that the plaintiffs are wrongdoers and if the plaintiffs had produced 
the agreement of sale, even though unstamped, his client would have got the docu- 
ment admitted in evidence on payment of the requisite stamp duty and penalty, 
and, a party who prevents the aggrieved party from validating the transaction by 
payment of stamp duty and levy of penalty cannot take advantage of the fact that 
the document is unstamped. In support of this contention learned Counsel relied 
upon the judgment of Krishnaswami Nayudu, J., in Karthikeya v. Singaram’. It is 
true that the decision supports the contention urged on behalfofthe respondent. 
There the defendant relied upon the written agreement of lease while invoking the 
doctrine of part-performance under section 53-A of the ‘Transfer of Property Act. 
On the factsit was found that the alleged agreement of lease was unstamped, and the 
plaintiff who was resisting the claim wasin possession ofthe same. The defendants’ 
claim was upheld on the basis of the admission by the plaintiff, of the terms of the 
written agreement of lease though unstamped, and by reason of the fact that plain- 
tiff was responsible for the suppression of the unstamped documents, A perusal 
of the judgment shows that when a party is placed in such a predicament of not being 
able to validate adocument by payment of penalty, he could nevertheless be awarded 

relief if the unstamped document was in the possession of the other side. With res- 
pect, we are unable to agree with this view. In the first place, as observed earlier, 
section 35 of the Indian Stamp Act operates as a clear bar and even the admission 

of the defendant cannot be relied upon by the plaintiff to award any relief to him. 

The attention of the learned Judge does not appear to have been drawn to an earlier 
decision in Subbiah Pillai v. Muthathal Achi®,in which it was held that even if the con- 
testing party was in wrongful possession of an unstamped document, relief could not 
be given to the other side. ‘Chandrasekhara Aiyar, J., who delivered the judgment 
took the view. that the prohibition contained in section 35 of the Stamp Act was 

absolute 7.¢., the document could not be acted upon for any purpose whatever and 

the fact that the document was being wrongfully retained by the other side would 
not make any difference. The learned Judge observed that once it was conceded 

that the document in question was unstamped, the suppression by the defendant of 
the document would not render the position for the plaintiff any the better, as the 
prohibition in section 35 would be attracted and would come into play. 


Our attention was also drawn ta some relevant decisions in England in which 
the view has uniformly been taken that, ifthe document is unstamped no relief could 
be granted, even though the document is in the hands of the contesting party, who 
is a wrongdoer. In Rippiner against Wright" the agreement was unstamped 
andthe contesting party took the document from the other side and destroyed 
it. Stillit was held that no relief could be granted, as_the document was 
unstamped. It was held that considerations of equity would not come into play in 
the face of the express provisions of the statute and that the statute required the 
parties to take care that when adocument was executed it should be properly 
stamped and that one of the risks attendant upon an omission to do this would be 
that if an accident happened and the agreement was not produced, there would be. 
RL E E 
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no remedy upon it whatsoever. In Smith v. Henleyt, the same view was taken that a 
Court of Equity could not any more than aCourtof law receive parole evidence of the 
contents of a written agreement, which appeared never to have been stamped, even 
where it was proved to have been fraudulently destroyed by the party against whom 
it was sought to be enforced. ‘The argument, that just as in the case of Statute of 
Frauds, which was founded on public policy, relief could be awarded though against 
the express words of the revenue laws in the case of fraud was not accepted. The 
Lord Chancellor held that the Stamp Act was passed for the protection of the revenue 
and it expressly provided that the instrument should not be proved in evidence unless 
properly stamped and that in the face of the statute the Court had no power under 

-any circumstances to dispense with that condition. It is not necessary to.refer to 
the other decisions on the point. The Ist defendant cannot be awarded any relief 
even assuming that the agreement is in writing and it is wrongfully withheld by the 
Ist plaintiff. 


Lastly, learned Counsel for the appellants urged that as the further case of the 
Ist defendant is that subsequent to the alleged written agreement of sale, there was an 
alteration of a material condition of the contract, namely that the Ist defendant need 
not pay the balance of Rs. 3,000 within two or three months after the agreement of 
sale but can take his own time to discharge the mortgage in favour of the 2nd defen- 
dant, which in this case took place in 1956, the first defendant is nat entitled to 
invoke the doctrine of part-performance. In a recent decision of the Supremt Court 
in Ramachandrapya v.Satyanarayana*,it has been pointed out that the doctrine of equity 
of part-performance has been introduced in the Transfer of Property Act only in a 
limited form and that the strict conditions and the requirements of section 53-A of 
ihe Transfer of Property Act should be satisfied before granting relief to the parties 
concerned on the basis of the doctrine. In other words, even while granting relief 
to the party concerned on principles of the equitable doctrine of part-performance, 
there cannot be any equity apart from the limits prescribed by section 53-A of the 
Act. Learned Counsel Sri, Venkatarama Ayyar drew our attention to the statement 
of law in 8 Halsbury’s Laws of England,Third edition, Volume 8, at page 154, para- 
graph 264, where it is stated that if the contract is one which is required by law to 
be made in writing it cannot be varied by a new oral agreement, even if the variation 
relates only to apart of the contract, which ifit stood by itself, would not be required 
to bein writing. Learned Counsel also invited our attention to some of the decisions 
dealing with this aspect including the decision in Vezey v. Rashleigh’, 
in which it was held that parole evidence was not admissible to prove a 
subsequent agreement to vary the terms of a contractin writing and by law required 
to be in writing, although it would be admitted to prove rescission of such a contract. 
It is unnecessary to refer to the several other decisions on the point, as the principle 
is clear namely after the agreed \ariation or modification of some of the terms of the 
contract the original written contract is not contract which binds the parties and 
the only contract which binds is the written contract along with the subsequent terms 
modified orally and therefore there is no written contract governing completely the 
rights and obligations of the parties as required by law. Under section 53-A the 
party, who invokes the doctrine of part-performance, must have the document 
reduced to writing containing all the terms and conditions. Once it is found that 
the material portion, particularly the time for payment of the price, has been orally 
varied or modified, it is clear that there is no written agreement of sale containing 
all the terms of the agreement satisfying the requirements of section 53-A of the 
Transfer of Property Act. It has therefore to be held that the Ist defendant on her 
own showing is not entitled to invoke section 53-A of the Transfer of Property Act. 


In the view we have taken about the agreement of sale it is unnecessary to refer 
to the other aspects of the matter. We are not satisfied that on the evidence the Ist 
defendant obtained possessior of the property in pursuance of the agreement of sale. 

ae a e e O e a 
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There is great discrepancy in the evidence about the payments made to the mort- 
gagee, When and py whom they were made and in what instalments. The account 
books of the mortgagee and the entries of receipt of payments do not tally with the 
evidence adduced in the case. We are also not satisfied with the evidence adduced 
on the side of the defendants as to the collection of rents made by either Kanna Pillai 
or the ist defendant. The result therefore is that the 1st defendant has totally 
failed to make out the agreement of sale set up by her. 


In the result the judgment of the learned City Civil Judge is set aside and the 
plaintiff's suit is decreed as prayed for, with costs both here and in the trial Court. 
It'is needless to observe that the rst defendant shall be entitled to pursue her own 
remedies against the plaintiffs if she is entitled to any in respect of moneys alleged 
to have been paid either by her or on her behalf to the mortgagee, the and defendant 
in the suit. Nothing ‘said in this judgment should be understood as our expressing 
any final opinion as to who collected and received the rents and as to who exactly 
paid the moneys to the mortgagee whether it was the plaintiffs or the ist defendant, 
and whether as between them there is any claim for reimbursement. ‘These are all 
matters which have to be agitated and considered in appropriate proceedings. The 
EN profits due to the plaintiffs shall be enquired into and determined by the 
trial Court. 


V.K. ae . ) Appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice N. KrisHNASWAMY REDDI. 


Paramasivam Chettiar .. Petitioner*® 
J. , 
State .. Respondents. 


Criminal Procedure Code (V of 1398), sections 10, 117 (1) and 337 (1)— Tender of pardon 
by First Class Magistrate on the sanction given by Additional District Magistrate— 
Whether valid —-Power of Additional District Magistrate appointed under section 10 
(1) to give sanction.. . 


Section 337 (1), Criminal Procedure Code, with its Proviso requires two condi- 
tions to be complied with in respect of tendering pardon by a First Class Magistrate 
during the investigation of an offence (1) he must be a Magistrate having juris- 
diction in a place where the offence might be enquired into or tried ; and (2) 
he must have obtained the sanction of the District Magistrate for tendering pardon. 


Under section. 337 (1), Proviso, the sanction can be obtained only from the 
District Magistrate. Under section 10 (1), the State Government can appoint a 
Magistrate of the First Class, who will be called the District Magistrate. It is 
clear under section 10 (2) that the State Government may confer all or any of the 
powers under the Code, exercisable. by the District Magistrate of the district by virtue 
of his appointment under section 10 (1). All the powers under the Code will 
undoubtedly mean the powers conferred on the District Magistrate under any 
provision in the Criminal Procedure Code. The powers are not limited only to 
those enumerated in the Schedule. The Code gives power to the District Magis- 
trate to give sanction. No limitation can be placed on the language of section 
10 (2) “all or any of the powers under this Code ” to the powers enumerated 
under the Schedule. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Order of the Court of the Special Additional 
First Class. Magistrate, Kumbakonam, dated 27th April, 1967 and made in C.M.P. 
No. 6 of 1967 in P.R.C. No. 1 of 1967. : 


'# Cr.R.C. No. 594 of 1967. | 6th July, 1967. 
(Cr.R.P. No. 586 of 1967). ` 
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R. Balasubramanian, for Petitioner.. 
The Assistant Public Prosecutor, for State. . | 
The Court made the following i 


OrDER.—Though several points were raised by the learned Counsel appearing 
for the petitioner, only one point was pressed before me, viz., that First Class Magis- 
trate (Executive), Pattukottai, had no jurisdiction to tender pardon to the two 
approvers, as the sanction obtained by him from the Additional District Magistrate 
Thanjavur, was invalid. 


What happened in this case was the First Class Magistrate, Pattukottai, during, 
the investigation of the case, tendered pardon under section 117 (1), Criminal 
Procedure Code, to two approvers on the sanction given by the Additional District 
Magistrate. It is contended by the learned Counsel: that the Additional District 
Magistrate had no powers to accord sanction to the First Class Magistrate for tender- 
ing pardon under section 337 (i), Criminal Procedure Code. To appreciate the 
contention of the learned Counsel, it is necessary to sét out-the relevant provision of 

the Criminal Procedure Code. 


Section 337, Clause (1), Criminal Procedure Code, is as follows :— 


“In the case of any offence triable exclusively by the High Court, or Court of 
Sessions, or any offence punishable with imprisonment which may extend to 
seven years, or any offence under any of the following sections of thé Indian Penal 
Code, viz., sections 161, etc., etc., the District Magistrate, a Presidency Magistrate, 
a Sub-Divisional Magistrate, or any Magistrate of the First Class, may, at any 
stage of the investigation or enquiry into, or the trial of the offence, with a view to 
obtaining the evidence of any person supposed to have been directly or indirectly 
concerned in or privy to the offence, tender pardon to such person on condition of 
his making a full and true disclosure of the whole of the circumstances within his 
knowledge relating to the offence and to every‘other person concerned, whether 
as principal or abettor, in the commission thereof : 


Provided, that, where the offence is under enquiry or trial, no Magistrate of 
the First Class other than the District Magistrate, shall exercise the power hereby 
conferred, unless he is the Magistrate making the enquiry or holding the ‘trial, 
and, where the offence is under investigation, no such Magistrate shall exercise 
the said power unless he is the Magistrate having jurisdiction in a place where the 
offence might be enquired into or tried and the sanction of the District Magistrate 
has been obtained to the exercise thereof.” | 


This section with its proviso requires the following two conditions to be complied 
with in respect of tendering a pardon by a First Class Magistrate during the investiga- 
tion of an offence: 
“(1) he must be a Magistrate having jurisdiction in a place where the 
offence might be enquired into or tried ; and 
(2) he must have obtained the sanction of the District Magistrate for tender~ 
ing pardon.” 
It is not disputed in this case by the learned Counsel that the First Class Magistrate,, 
Pattukottai, had jurisdiction over the place where the offence might be enquired into 
or tried and that sanction was given to him by the Additional District Magistrate to. 
tender pardon. | 


The next question tobe considered is whether the Additional District Magistrate,. 
Thanjavur, had powers to accord sanction to the First Class Magistrate, Pattukottai. 


Under the Proviso to section 337 (1), the sanction can be obtained only from 
the District Magistrate. Under section 10 (1) of the Criminal Procedure Code, 
the State Government can appoint a Magistrate of the First Class,who will be called 
the District Magistrate. Section 10, clause (2) of the Code provides as follows :— 


I} PARAMASIVAM CHETTIAR y. STATE (Krishnaswcmy Reddy, J). 257 


“The State Government may appoint any Magistrate of the first class to be 
an Additional District Magistrate and such Additional District Magistrate 
shail have all or any of the powers of a District Magistrate under this Code, or 
under any other law for the time being in force, as the State Government 
may direct.” _ 


In this case, it is not disputed that the State Government appointed the 
Collector of Thanjavur as the Additional District Magistrate under section Io (2) 
of the Criminal Procedure Code and conferred all the powers exercisable by the 
District Magistrate under the Code. The ordinary powers of the District Magistrate 
are enumerated in Schedule III Part V of the.Criminal Procedure Code in which 
the power to give sanction to the Fir;t Class Magistrate for tendering pardon is not 
included. From this, the learned Counsel for the petitioner points out that though 
the Additional District Magistrate was clothed with all the powers of the ‘District 
Magistrate by the State Government, as the power to grant sanction is not includde 
in the schedule and that such power to sanction being a special power it cannot be 
said that such special power was conferred on him. I am unable to agree with the 
contention of the learned Counsel. It is clear under section 10 (2) that the State 
Government may confer all or any of the powers under the code namely Criminal 
Procedure Code, exercisaple by the District Magi:trate of the District Ly virtue 
of his appointment under section 10 (1) of the Criminal Procedure Code. All the 
powers under the Code will undountedly mean the powers conferred on the District 
Magistrate under any provision in the Criminal Procedure Code. The powers 
are not limited only to those enumerated in the schedule. The Code gives power 
to the District Magistrate to give sanction. This power is not conferred by the 
‘State Government on him as is done in the case of Additional District Magistrate. 
If the District Magistrate is specially empowered by the State Government to do a 
thng by virtue of a power conferred on the State Government, such power may not 
be said to be a power under the Code but that will be a special power. It is not 
the case here. As already noted, the power to give sanction to a First Class 
Magistrate is provided under the Code itself. No limitation can be placed on the 
Janguage of section 10 (2) “ all or any of the powers under this Code ” to the powers 
enumerated under the Schedule. 


' Sadasivam, J., in Manicka Pandurar vV. State! while considering this point held 
that the powers under the Code of Criminal Procedure cannot be confined to the 
powers mentioned in Schedule III to the Code. I” respectfully agree with 
Sadasivam, J. l 


The learned Counsel for the petitioner drew my attention to a decision of the 
Supreme Court in Ajaib Singh v. Gurbachan Singh?. The Supreme Court was cons 
cerned in that decision with the point whether an Additional District Magistrate 
appointed under section 10 (2) though clothed with all the powers of a District 
Magistrate was of the same rank of a District Magistrate or below the rank. It was 
held that an Additional District Magistrate appointed under section 10 (2) is un- 
doubtedly below the rank of a District Magistrate appointed under section 10 (1) 
even though all the powers of a District Magistrate are conferred under section 10 
(2) on the Additional District Magistrate. We are not concerned with that point 
in this case. I do not think the decision reported in the above case has got any 
bearing on the point to be decided in this case. 


I, therefore, find that the First Class Magistrate, Pattukottai, who tendered 
pardon to two approvers had valid sanction as required under section 337 of the 
` Criminal Procedure Code, and that he had jurisdiction to do so. 

This petition is dismissed. . 

S. Ve J. - —— m Petition dismissed. 
a 
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IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
(Special Original Jurisdiction.) _ 


Present :-—Mnr. Justice P. S. KAILASAM. A, Sees 
P. S. Surulichamy .» ` Petitioner” 
v. A 
S. Hari Jeggiappan and others we Respondents. 


Madras Go-operative Societies Act (LII of 1961), sections 65 and 115—Power of enquiry 
officer to call for a meeting under section 65—If can convene a meeting for removal of 
existing members of a committee and for electing new members—Scope of section 115. 


Madras Co-operative Societies Rules (1963), rule 30—Scope—Requirement as to notice 
under, mandatory. 


Constitution of India (1950), Article 226—Prayer for quo warranto or such other appro- 
priate writ—Power of Court to grant appropriate relief when it finds that writ of quo 
warranto could not be granted—Removal of members of committee of a registered co- 
operative sociely—Wriet Petition by one of them—Maintainability—Enxistence of alter- 
native remedy—Ef fect. 


The powers conferred on the Registrar or on the enquiry officer to call for 4 
general body meeting under sub-section (2) (d) (ii) of section 65 of the Madras 
Co-operative Societies Act, 1961, are after the failure of the officer or officers of the 
society to call such a meeting required to be convened under sub-section (2) (d) 
(i). The power of the enquiry officer flows from the refusal of the officers of the 
society to callsuch a meeting and when the enquiry officer had failed to require 
the officer or the officers of the society to call such a general meeting, the enquiry 
officer will have no power to act under section 65 (2) (d) (ii). The contention 
that the provision is only directory cannot be accepted. Such a defect is not 
cured by section 115. 


Further, the powers conferred on the Registrar and the person authorised to 
conduct an enquiry under section 65 are only for the purpose of holding an 
enquiry into the constitution, working and the financial conditions of the regis- 
tered society and the provisions relating to the calling of a general body meeting 
can, only be for any one of the aforesaid purposes. The calling of a meeting for 
the purpose of removal of the existing members of the committee and for election 
of new members would be outside the scope of section 65. 


Rule 30 of the Madras Co-operative Societies Rules, 1963, prescribes the pro“ 

cedure for the election of members of the committee of a society nct falling under 

` rule 29. The rule requires that the election shall be held at a general meeting 

of the society specially convened for the purpose, for which not less than seven 

days’ clear notice shall be given to the members. Election of the members to 

the committee without the requisite notice under rule 30 would be invalid. 
Section 115 ol the Madras Co-operative Societies Act will not cures such a defect. 


_ Where the relief asked for in a writ petition is for the issue of a writ of quo 

warrento or a writ of mandamus or such other writ which the Court may deem fit 

- and proper, the Court is entitled to grant relief which is appropriate taking into 

consideration the facts of the case, when it finds that a writ of quo warranto or 
mandamus would not lie. 


Where in an election purported to have been held by the general body, the 
existing members of the society had been removed and new members had been 
elected, any member of the society who had been removed, if aggrieved, is entitled — 
to the correction of his removal by filing a writ petition. The contention that 
such a member cannot himself maintain a writ, as the co-operative society is a 
- ~ registered society and that the petition should be filed by the society or the entire 
body of directors, is untenable. 
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It is tru‘ that the petitioner has-an alternative remedy. But that remedy 
could not be had without great inconvenience and prejudice to the petitioner. 
The fact that an alternative remedy is available would not deprive the High 

. Court of its power to issue a writ. i g 


Petitions under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavits filed therewith the High Court will be pleased 
to (1) call for the records concerned with the case in the possession of the 
Sillamarathupatti Co-operative Agricultural Bank Ltd., Sillamarathurpatti, the 
eighth respondent herein and in the possession of the other respondents and issue 
a writ.of quo warranto or other appropriate writ, order or direction in the nature 
of writ against the respondents Nos. 1 to 7, calling upon them to show cause on what 
authority they hold office as members of the committee of the eighth respondent 
herein (W. P. No. 2732 of 1966), (2) call for the records from the respondents per- 
taining to the first respondent in connection with the proceeding dated 3rd October, 
1966, and issue a writ of mandamus or such other writ, order or direction in the nature 
of a writ against the respondents directing them to admit the committee as on 2nd 
October,1966, with the petitioner as President and Raghupathy Kothanda Vijaya- 
raman, S. Doddichakku, S. V. Mani, T. K. Surulivel Gounder, Jaggiappan and 
S. Manichamy as members to the office of the Committee of the first respondent 
(W:P. No. 2908 of 1966). 


S. Balathandapani, for Petitioner. 


.  #. K. Venugopal, S. Ramalingam, M. Krishnappa, and T. Selvaraj, for the Govern- 
ment Pleader, for Respondents, 


The Court made the. following — 


OrDER.—Writ Petition No. 2732 of 1966 is filed for the issue of a writ of quo 
~\__ warranto to respondents | to 7 calling upon them to show cause on what authority 
“they hold office as members of the committee in the Sillamarathupatti Co-operative 
Agricultural Bank, Ltd., Sillamarathupatti. Writ Petition No. 2908 of 1966 is 
filed for the issue of a writ of mandamus against the Sillamarathupatti Co-operative 
Agricultural Bank Ltd., directing the bank to admit the committee as on 2nd 
October, 1966, with the petitioner as the President and six others mentioned in the 
petition as members of the committee of the Bank; As the two writ petitions arise 

out of the same matter, they can be dealt with together. 


_ The petitioner in the two writ petitions, and six others were elected to 
the committee of the Sillamarathupatti Co-operative Agricultural Bank, Ltd., in 
1965 for a term of three years, As one-thord of the members of the committee 
had to retire on the Ist of July, 1966, lots were cast to determine the names under 
the provisions of section 27 (3) (a) of the Madras Co-operative Societies Act, 
LIII of 1961 (hereinafter called the Act). According to the lots cast, the then 
President of the Co-operative Society, Sri T. C. V. Muthiah Goundar and one 
Sri S. Palanichamy were to retire on the Ist of July, 1966. According to the peti- 
tioner, the out-going President did not take any step for convening a special meeting 
ofthe general body to elect two new members to the Committee, in the places of 
the twa persons who had gone out on casting of lots. There were disputes between 
the petitioner and his supporters on the one side, and the third respondent on the 
other which resulted in the appointment of the tenth respondent as the enquiry 
officer under section 65 of the Act by the Deputy Registrar of Co-operative Societies, 
Periakulam Taluk, the ninth respondent. 


The tenth respondent issued a notice on 30th September, 1966, calling fot 
special meeting of the general body to consider the question of re-electing new com” 
mittee for the society. The notice was pasted at the registered office of the Society; 
and’no individual notice was served on the niembers. The meeting tock place on 
3rd October, 1966. As to what took place in the meeting is a matter of controversy. 
Suffice it to say, that there was a rècord in the minutes book stating that there was 
a-no-confidence resolution passed. against the existing committee and that a new 
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committee consisting of respondents 1 to 7 was elected to function as the committee. 
The petitioner approached the Deputy Registrar and complained that the meeting 
was never held and that the recording in the minutes book was false. The ninth 
respondent declined to interfere stating that the petitioner may file an arbitration. 
plaint under section 73 ofthe Act. In this Writ Petition it is contended on behalf 
of the petitioner that the tenth respondent had no powers to call for a special meet- 
ing of the general body to elect a new committee and consequently the meeting 
held is illegal and void. He also submitted that no meeting in fact was conducted 
on 3rd October, 1966. It was further contended that there was no notice for the 
holding of the general body meeting for the election of the committee members. 
While in Writ Petition No. 2732 of 1966, the petitioner has prayed for the issue of 
writ of quo warranto against respondents 1 to 7 directing them to show cause on 
what authority they hold office as members of the committee and to restrain them 
from taking. charge of office as members of the committee, in Writ Petition No. 
2908 of 1966, the petitioner has prayed for the issue of a writ of mandamus against 
the respondents directing them to admit the committee as on 2nd October, 1966: 
with the petitioners as the President and the other six persons mentioned in the 
petition as members of the committee. : 


Before dealing with the powers of an enquiry officer appointed under section 65- 

of the Act, it is necessary to refer to some of the provisions of the Act (LIII of 1961) 
relating to the administration of co-operative ocieties. Chapter II deals with the 
Tegistration of co-operative -socielies. Section g provides that if the Registrar is. 
satisfied that the application for the registration of a society is in accordance with. 
the provisions of this Act and the rules, and that the proposed bye-laws are not 
contrary to this Act or the rules or to co-operative principles and that the society 
will, in his opinion, work successfully, he may register the society and its bye-laws. 
Section 114 of the Act provides that every society which had been registered before 
the coming into force of Act LITT of 1961 shall be deemed to be registered under 
this Act, and its bye-laws so far as the same are not inconsistent with the express 
provisions of this Act, shall continue in force until altered or rescinded. The pro- 
visions of the bye-laws of the societies registered before the coming into force of 
this Act are preserved, unless they are inconsistent with the express provisions of the 
Act. Section 26 provides that subject to the provisions of this Act, the rules and 
the bye-laws, the ultimate authority of a registered society shall vest in the general 
body of its members. The proviso to the section enacts that this clause shall not 
affect the exercise by the committee or any officer of a registered society of any power 
conferred on such committee or such officer by this Act or the rules or the bye-laws. 
Section 26. (2) provides that a general body meeting shall be held once in a year for: 
the purposes mentioned in clauses (a) to (e) of section 26 (2). Section 26 (3) pro- 
vides that the committee may, at any time, call a special general meeting of the 
registered society on requisition from the authorities specified in clause (a) to sub- 
section (3) of section 26. The general body of a registered society is required to 
constitute a committee in accordance with the bye-laws and entrust the manage- 
ment of the society ot such a committee. The term of office of the elected member 
of any committee constituted under the Act shall be three years. It is provided 
that one-third of the members elected to the committee will retire every year and 
-an election will be conducted to fill up the places of the retiring members. Section. 
28 (1) enumerates the disqualifications for being’a member of the committee. 
Section 28 (2) provides that a memper of the committee shall cease to hold office 
subject to the disqualifications mentioned in the sub-section. The committee 
of the registered society can be superseded by the Registrar under section 72 of the 
Act, when the society is not functioning properly or wilfully disobeys or wilfully 
fails to comply with any lawful order or direction issued by the Registrar under this 
Act or ‘the Rules. Provisiom is made for winding up of the society by section 85 
-of the Act. It will thus be seen that under the scheme of the Act, the general body 
is to elect the members for the committee and the term of office of an elected. 
‘member of the committee shall pe three years, subject to the provision of one-third. 
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of its members to retire annually. Power is given to the Registrar to supersede 
co-operative societies and for taking up winding up proceedings. ‘There is no pro- 
vision in the Act for passing any no-confidence motion against any of the members 
of the- co-operative society. .The powers of the general body is enumerated in 
section 26 (2) of the Act. But, it does not include power to remove the members 
of the committee. 


- Societies which were registered before the coming into force of Act LIII of 
1961 are governed by the provisions of its bye-laws, so far as the same are not in- 
consistent with the express provisions of this Act. Sillumarathupatti Co-operative 
Agricultural Bank, Ltd. was registered before this Act came into force and therefore 
the bye-laws of the society in so far as they are not inconsistent with the express 
provisions of the Act continue to be in force. The bye-laws of this society provide 
for: removal of the Board of Directors. Bye-law 20 (1) provides that all the 
members of the Board of Directors shall be elected at one and the same time for a 
specified period of three years and that it shall be competent to the general body to 
remove at any time any elected member of the Board of Directors and elect another 
in his place, and the member so elected shall hold- office only for the unexpired 
portion: of the original period. Bye-law 31 provides that the general body shall 
meet from time to time at least once a year to conduct the work of the bank, and 
that the general body shall not interfere with the actions of the Board of Directors 
done in the exercise of powers conferred on them by the bye-laws. Amongst other 
matters, the general body may conduct the election and removal of the Board of 
Directors. Bye-law 35 prescribes the procedure for giving notice regarding a 
general body meeting. It is also provided that any irregularity in the service of 
the notice shall not invalidate the proceedings. The general body shall be con- 
vened by a resolution ofthe Board of Directors. While under section 26 (2) of the 
Act, a general body meeting is to be held once in a year and special general body 
meeting is to be requisitioned in the manner provided in section 26 (3) (a), the bye- 
laws of the society provide for the general body to remove any elected member of the 
Board of Directors and to elect another in his place. The Board of Directors can be 
removed under bye-law 31. The power to remove a member of the committee 
or Board of Directors is provided in the bye-laws of the society, though it is not 
found in the provisions of the Act. As the bye-laws of the society were registered 
before 1961, they continue to be in force, unless they are shown, to be inconsistent 
with the express provisions of the Act. The provisions relating to the removal of 
the members cannot be said to be invalid, as they can only be said to be additional 
provisions and cannot be said to be inconsistent with the provisions of the Act. 
Therefore, the bye-laws which empowers the general body of this society to remove 
any elected member or Board of Director or any 1 ember of the committee cannot 
be said to be invalid. 


- The question that remains to be considered is whether the general body meeting 
was properly convened and if so, whether the election of the new members could be 
conducted without observing the provisions of rule 30 of the Madras Co-operative 
Societies Rules, 1963. Section 65 of the Act empowers the Registrar to hold an 
enquiry by himself or to direct some person authorised by him in writing in this 
behalf to hold an enquiry into the constitution, working and financial condition of 
a registered society. The scope of the enquiry by the officer so directed is to enquire 
into the constitution, working and financial condition of the registered society. 
The’ Registrar or the person authorised by him is given powers which are enume- 
rated in sub-section (2) clauses (4) to (d) of section 65. After an enquiry, the 
Registrar is enjoined to communicate the result of the enquiry to the persons con- 
cerned. The Registrar is also empowered to direct any officer of the society to 


. 


take such action.as may be specified in the. order to remedy the defects, if any, dis- 
closed as a result of the enquiry. The powers that are,conferred on the Registrar 
and the person authorised for the purpose of enquiry are to have free access to the 
books,, accounts, documents, securities, cash and other properties belonging to, 


or in the custody of, the society and to summoneany, person in possession of, or 
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responsible for the custody of any such books, accounts, documents, securities, 
cash or other properties to produce.the same... They are also authorised to seize 
the books accounts and documents of the society for the purpose of the enquiry. 
They may summon any person and examine him on oath and direct him to produce 
books, accounts and documents in relation to the transactions of the society.. The 
sub-section on which reliance is placed by the respondents as empowering . the 
enquiring officer to call for a general body meeting is sub-section (2), clause (d) 


of section 65 of the Act. 'Sub-section (2) (d) (i) reads as under — 


oft 

“He may, notwithstanding any rule or bye-law prescribing the period of notice 
for a general meeting of the society or for a meeting of the committee, require any 
officer or officers of the society to call a general meeting or a meeting of the com- 
mittee at such time and place at the headquarters of the society or any branch. 
thereof to consider such matters as may be specified by him and the provisions 
of sub-cleuses (i) and (11) of clause (6) of sub-section (4) of section 26 shall apply to 
any meeting called under this sub-clause as if itwere a meeting called in 
pursuance of a requisition under clause (a) of sub-section (3) of that section ;” 


Sub-section (2) (d) (11) of section 65 may be extracted as under :— 


** If the officer or officers of the society refuses or refuse or fails or fail to call such. 

meeting or if in the opinion of the Registrar, there is no committee or officer or 

_ officers competent under this Act, the rules or the bye-laws to call such meeting, 

or if there be a dispute regarding the competence of the committee, officer or 

officers to call such meeting the Registrar or the person authorised by him under 

sub-section (1) shall have power to call the meeting himself and the provisions of 

clause (b) of sub-section (4) of section 26 and sub-section (5) of that section shall 

- apply to such meeting as if it were a meeting called under clause (2) of the said 
sub-section (4) ”. : 


Sub-section (2) (d) (i) empowers the enquiring officer to call a general meeting or a. 
meeting of the committee at such time and place at the headquarters of the society 
or any branch thereof to consider such matters as may be specified by him. The 
power is conferred on the enquiring officer notwithstandng any rule or bye-law 
prescribing the period for a general meeting of the society. Clause (d) (i)-of- sub- 
section{2)of section 65 therefore dispenses with the requisite notice for a general body 
meeting which the enquiring-officer requires an officer or the society to call for. In 
the event of the officer of the society refusing or failing to call such a meeting, or if 
there is a dispute regarding the competence of the committee, the officer is empowered 
to call a general body meeting. The Registrar is also empowered to call a general 
body meeting, if there is no committee or officer or officers competent under this 
Act, the Rules or the bye-laws to call such a meeting. 


The powers conferred on the Registrar or on the enquiring officer to call for a 
general body meeting under sub-sec ion (2) (d) (ii) are after the failure of the officer: 
or officers of the scoiety to call such a meeting required to be convened under sub- 
section (2) (d) (i). Itis admitted that in this case the enquiry officer did not require 
any officer or officers of the society to call for a general body meeting as required in 
section 65 (2) (d} (i). The power of the enquiry officer flows from the refusal of 
the officers of the society to call such 2 meeting and when the enquiry officer had 
failed to require the officer or the officers of the society to call such a general meeting,. 
the enquiry officer will have no power to act under sub-section (2) (d) (ii).. The 
contention of the learned Counsel for the respondents that the provision is only direc- 
tive in nature cannot be accepted. o i i 


It is submitted that the powers ‘conferred on the Registrar and the person. is 
authorised to conduct an enquiry are-onlv for the purpose of holding an enquiry 
into the constitution, working and the financial conditions of the registered society 
and the provisions relating to the calling of a general body meeting can only,be for 
any one of the purposes mentioned jn the-section, viz., for holding an enquiry into» 
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the constitution, working and financial condition of the registered society. The 
submission is that the calling of the meeting for the purpose of removal of the existing 
directors or for election of fresh directors is not for the purpose of holding an 
enqtiury into the constitutiou, working .and financial condition of the registered 
society. Section 65 read as a whole supports the contention of the petitioner. The 
scopezof the enquiry is regarding the constitution, working and financial condition 
of the registered society. The power conferred in sub-section (2), clauses (a), (b) 
and (c) are intended to enable the officer to discharge his duty. Sub-section 2 (d) 
can only be construed as the officer being conferred with a power to.convene a 
general body meeting to enable him to conduct the enqniry into the constitution, 
working and the financial condition of the registered society. After the enquiry is 
completed, the Registrar is required to communicate the result of the enquiry to 
the concerned authorities and he is also empowered to-require the society to rectify 
the defects. The convening of a general body meeting for the purpose of removing or 
electing new membets appears to be outside the scope of the enquiry contemplated 
under section 65 of the Act. The powers of the general body include the approval of 
the budget for the ensuing years, the consideration of the audit report and the annual 
report and for submission of returns that may be prescribed by the State Government. 
These may be some of the purposes for which a general body meeting could be 
convened by the officer under section 65 of the Act. 


The election of the respondents is also questioned on the ground that rule 30 of 
the: Madras Co-operative Societies Rules, 1963, which specify the procedure regard- 
ing the election of the members of the committee had not been complied with. 
Rule 30 prescribes the procedure for the election of members of the committee of a 
society not falling under rule.29. It is admitted that rule 29 is not applicable to the 
facts of this case and that the rule applicable is only rule 30. Rule 30 requires that 
the election shall be held at a general meeting of the society specially convened for 
the purpose, for. which not less than seven days’ clear notice shall be given to the 
members. ‘The rule makes detailed provisions regarding the form of notice, the 
provision for nomination, scrutiny, countirg of votes and declaration of result. 
Rule 30 (6) requires that in the case ofa contest, there shall bea poll. Rule 30 (16) 
provides for the anpointment of an election officer by the Registrar of Co-operative 
Societies: Section 27 (4) of Act LIII of 1961 provides that the election of members 
of the committee shall be by ballot in such manner as may be prescribed, provided 
that a casual vacancy shall be filled in the manner specified in the rules or the bye- 
laws. While rule 30 prescribes the procedure, the bye-law is silent aboutit. While 
bye-law 20 (1) empowers to general body to remove any elected member of the 
Board of Directors and elect another in his place, the procedure for such an election 
is not given in the said bye-laws. So also bye-law 31 (1) empowers the general 
body to elect the Board of Directors ; but the procedure for such an election and 
removal is not provided in it. Bye-law.35 prescribes that ordinarily three days’ 
notice shall be given to members before a meeting of the general body is convened. 
As already pointed out, section 27 (4) provides that election of the members of the 
committee shall be by ballot, except in the cae of filling up of casual vacancy which 
could be filled in the manner as may be specified in the rules or the pye-laws. As 
the bye-laws have not prescribed the procedure and as the rules have laid down the 
procedure, the election should be conducted in the manner prescribed in the rules. 
The mere fact.that the bye-laws are continued under section 114 of the Act, will not 
make rule 30 inapplicable for such elections, Further, the bve-law only provides 
that ordinarily three days notice shall be given to members before a meeting of the 
general body is convened. But rule 30 specifically provides that seven days’ clear 
notice should be given for an election meeting. The requirements under the rules 
will have to be complied with. There being no confiict between the bye-laws and 
the rules, the bye-laws being'silent about the procedure, the procedure prescribed by 
the ‘Rules will have to pe followed. As admittedly seven- days’ clear notice as 
required by the Rules, and the procedure laid down, have not been followed, even 
if the meeting had been validly convened, the election of the new members of the 


264 THE MADRAS LAW JOURNAL REPORTS. [1968 


co-operative society would be invalid and opposed to law. In this view ofthe matter, 
it is not necessary to consider the submission made by the learned Counsel for the 
petitioner that in fact no election was held on that day and that the respondents 


were declared elected on improper grounds. 


, Relying on section 115 ofthe Act, learned Counsel for the respondents submitted 
that no act of the registered society shall be deemed to þe invalid due to any defect or 
he election. The submission is that even though it might be held 
officer was not empowered to convene a general body meeting and 
even though the rules relating to the elections had not been followed, as the election 
of the respondents was an act by the registered society, it shall be deemed to be valid 
as the defect and the irregularity in the election complained of cannot invalidate 
the election. This contention cannot be accepted as the meeting was convened by 
a person who had no auhority to convene and without giving proper notice as 
required in the rules. The general body meeting convered will not be a properly 
convened general body meeting and the acts and omissions complained of will 
vitiate the entire proceedings, as they are not mere defects or irregularities in the 


election. 
Mr. Venugopal, the learned Counsel for the respondents, submitted that even 
if all the points are found againts him on merits, the Writ Petition will have to be 
-dismissed on the ground that a writ of quo warranio against the members of a co- 
operative society is not available, as the members of the committe cannot be said 
to be holding a public office. He further submitted that as the co-operative society 
is a registered society, the petitioner cannot mainatain a writ unless the writ was, 
filed by the society or by the entire body of directors. The last contention was that 
the petitioner has a remedy by way of an appeal as provided for under the Act 
‘and this Court should not interfere in writ proceedings. 


The objection to the issue of a writ of quo warranto on the ground that the office 
of a member of a committee under the Madras Co-operative Societies Act, 1961 is 
not 2 public office, need not be gone into, for, the relief asked for in Writ Petition 
No. 2908/66 is for the issue of writ of mandamus or such other writ as the Court may 
deem fit and proper against the respondents directing them to admit the petitioner 
and others mentioned in the petition as members to the office of the committee. 
"Though in Writ Petition No. 2732 of 1966 the relief asked for is for the issue of a writ 
quo warranio, the prayer is also for the issue of an appropriate writ or order. Though 
the prayer might have been for the issue of a writ of'quo warranto or a writ of mandamus 
the Court is entitled to grant relief which is appropriate taking into consideration 
the facts-of the case. On the facts, itis clear thatthe enquiry officer was not 
empowered to call for the general body meeting and that the general body meeting 
was not properly constituted and the proceedings of the general body is therefore 
liable to be quashed. The appropriate order will, therefore, be to quash the entire 
proceedings of the general body meeting. In this view of the matter, it is unneces- 
„sary to go into the question whether a writ of quo warranto should issue. 


irregularity in t 
that the enquiry 


The next contention of the-learned Counsel for the respondents is that the peti- 
+ioner cannot himself maintain a writ, and the co-operative society is a registered 
society and the petition should have been filed by the entire body of directors. In 
support of this contention, the learned Counsel relied on the decision in Durayappah v. 
Fernando and others!. In the case cited the Minister of Local Government directed 
the Commissioner of Local Government to inquire into the allegations against the 
Jaffna Municipality. The Commissioner did not ask the Mayor of the Municipality 
any questions or give any opportunity to any of its members to express their views. 
‘He made his report, and the Minister directed the Municipal Council to be dissolved’ 
and superseded. The Mayor, took up proceedings for quashing the order of the 
«Government superseding the Municipal Council. It was held that though the order 





we 
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of the Minister could have been held void ab initio in an action by the Council, yet 
it-was so voidable only at the election of the Council, and it was not a nullity. The 
Privy Council held that though the Mayor was not representing the Council in the 
proceedings and it was not shown that the Council could not have been the petitioner, 
he was not entitled to complain of the order and could not maintain the proceedings. 
The order that was complained was for the swpersession of the Municipal Council. 
But the Council had not complained. Though the appellant was the Mayor at the 
time of the dissolution of the Council, it was held that he did not have any right to 
complain independently of the Council. The reason given was that the appellant 
must show that he is representing the Council or that by reasor of circumstances, 
the Council could not have been the plaintiff. The Jaffna Municipal Council in 
that case was a corporate body having its own seal, and was capable of taking action. 
In this case, the society is registered under the Co-operative Societies Act. The 
society is governed by the provisions of the Madras Co-operative Societies Act. 
Further the Co-operative Society has not been as a body dissolved or superseded. 
But in an election purported to have been held by the general body, the members of 
the society had been removed 2nd new members had been elected. Any member of 
the society who had been removed, if aggrieved, is er.titled to qu estion the correctness 
of his removal in the election. The decision cited which related to the supersession 
of a Municipal Council, which is a corporate body, will have no application to the 
present case.. 


Lastly it was submitted that as the general body had passed a resolution remov- 
ing the petitioner and others and electing the respondents, the petitioner should have 
pursued his remedies under the Madras Co-operative Societies Act by preferrirg an 
appeal, and not approach this Court by way of writ proceedings. Itis true that the 
petitioner has an alternative remedy. But that alternative remeéy could not be 
had without great inconvenience and prejudice to the petitioner. The fact that an 
alternative remedy is available would not deprive this Court of its power to issue a 
writ. In this case, prima facie, the act of the enquiry officer in convening the general 
body meeting and the proceedings of the general body meeting are without jurisdic- 
tion and therefore the proceedings are invalid. Taking all these circumstances into 
consideration, I am satisfied that the relief by way of writ proceedings should not 
be denied to the petitioner. 


In the result, the contentions of the learned Counsel for the respondents are 
rejected. The appropriate directions that should issue in the two writ petitions is 
that the enquiry officer had acted without jurisdiction in convening the general body 
meeting and that the proceedings of the meeting are not valid. In the result the 
proceedings are quashed. The writ petitions are accordingly allowed with costs 
against respondents 1 to 8. Counsel’s fee Rs. 250 (consolidated). 


V.K. ——— Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. Justice M. NATESAN. 
S. Kuppuswami Chettiar, Proprietor, Krishnananda Rice 


Mill, South Arcot .. Petitioner*® 
v. 
Smt. Kamalammal and another .. Respondents. 


Rice Milling Industry (Regulation) Act (XXI of 1958), section 5—Grant of permit under, 
overruling objections by an existing rice mill-owner—Order granting permit ex facie 
not giving reasons for the grani—Grant of permit if becomes vitiated. l 


The object of the Rice Milling Industry (Regulation) Act is not to give 
moropoly in rice mil] trade to a few but to regulate the rice milling industry in 
ee 
} ry = 
* W.P. No. 1833 of 1964. goth March, 1567. 
34 
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the interests of the general public and the grant of a permit is made when in the 
opinion ofthe Central Government it is necessary to grant the permit for ensuring 
adequate supply of rice. That being the true position one can say that it will þe 
incumbent on the authority to give reasons when a permit is refused. But when a 
‘permit is granted, it follows that the objections to the grant of permit, if any, had 

_ been overruled and the necessary requisites for the grant are present. There is 
no ground for the contention that in such circumstances also ex facie the order, for 
the benefit of an existing mill-owner-objector, to whom the statute does not even 

_ provide notice in the matter, must give reasons and that in the absence of reasons 


on the face of the order it is vitiated. 


‘ In the instant case it may be that the actual grant of a permit for establishing a 
` rice mill does not specify the reasons. But the record of the case amply bears out 
that every requirement for the grant of a permit as contemplated and provided 
for under the Act and the rules has been observed. The order on the merits 


cannot therefore be challenged. ° 


Nor has the objection any force that the licensing authority had allowed itself 
to be directed by a communication from the Board of Revenue. ‘The instructions 
are for securing to the ultimate administrative adjudicator the relevant materials 
from: the locality and contain expertise and technical guidance for gathering of 
statistics. ‘There is nothing in it which can be regarded as a fetter. A tribunal 

. may use the technical and local knowledge and the accumulated expertise to draw 
an inference, It is not like a Court bound by strict rules of evidence. 


uaere : Whether proceedings relating to the grant of a permit under the Rice 
Milling Industry (Regulation) Act are administrative in character not amenable 
to a writ of esriierari and whether an existing rice mill-owner has locus standi to 

‘ maintain an application for certiorari against the grant of a permit. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to the order of the Commis- 
sioner for Land Revenue, Food Production and Civil Supplies, Board of Revenue, 
Madras, the 2rd respondent herein, B.P. Rt. No. 464 of 1964 (C.S.) and quash ‘the 


order dated 26th August, 1964 and made therein. 
LK. É. Venugopal, for Petitioner. 
K. Parasaran, for 1st Respondent. 
The Agsistant Government Pleader, for 2nd Respondent. 


The Court made the following 
 Orper.—The petitioner herein seeks to get quashed by a writ in the nature of 
certiorari the grant of a permit for the establishment of a rice mill to the first respon- 
. dent by the second respondent, the Commissioner of Civil Supplies, under section 5 
of the Rice Milling Industry (Regulation) Act, 1958. 

The petitioner is running a rice mill in Semmedu village, Gingee Taluk, South 
Arcot district, since 1962. The first respondent, wife of the erstwhile partner of the 
petitioner, applied for permit under the Act for establishing a new rice mill in R.S. 
No. 208/3 of the said Semmedu village. The application was made on 13th Novem- 
ber, 1963. ‘The petitioner herein preferred objections, in the main asserting that 
location of a new mill would affect his business, that there was not enough paddy 
available in the area to feed the new rice mill besides providing for the existing rice 
mills inthe area, that in the locality hand pounding was widely prevalent, and that 
rarely large quantities of paddy were brought to the mills for hulling. The peti- 
tionér’s rice mill was about 1}4-miles off the site of the proposed rice mill of the first 
respondent. and notwithstanding the objections of the petitioner, permit for a rice 
mill was granted. The petitioner qu¢stions the validity of the grant urging that 
the proceedings are quasi-judicial in character, and that the order in question has 
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not given any reasons for the grant of the permit. The failure to set out any reason 
in the order, according to the petitioner, by itself vitiates the order. The order does 
not show that the authority granting the permit had taken into consideration the 
relevant matters under the provisions of the Act before granting it. It is pleaded 
that if the second respondent had applied his mind to the various objections raised 
by the petitioner, he would have been forced to come to the conclusion that there was 
no necessity for another rice mill in the area. The affidavit in support of the peti- 
tion sets out location of two other existing rice mills in the area—one at about a mile 
from the suit village and another rice mill, Venkateswara Rice Mill, about 6 furlongs 
from the petitioner’s rice mill. 


In the counter-affidavit of the first respondent, besides meeting the objections 
of the petitioner to the grant of permit, on the merits it is pleaded that the grant of a 
permit to the first respondent does not affect the personal or individual rights of the 
petitioner for him to invoke the jurisdiction of this Court under Article 226 of the 
Constitution, and that the petitioner has no legal right to prevent another person 
from carrying on business by establishing a rice mill. It is emphasised that the 
first respondent has a fundamental right to carry on business subject to reasonable 
restrictions and the provisions of the Act in question are intended only to regulate 
the running of mi'ls in the interests of the public and not for creating a vested 
Interest or monopoly in favour of the petitioner. The first respondent would state 
that the Venkateswara Rice Mill was at a distance of more than two miles from 
the proposed mill and the mill at Satyamangalam at a distance of more than 
three miles, 


On behalf of the second respondent, the Additional Assistant Secretary to the 
Commissioner of Civil Supplies has filed counter-affidavit. A perusal of the counter. 
affidavit makes out that all the requirements of the Rice Milling Industry (Regula- 
tion) Act and the Rules thereunder have been borne in mind when ordering the grant. 
The requisite investigation provided for under section 5 is stated to have been 
carried out. Section 5 (4) of the Act requires a full and complete Investigation to 
be made in the manner prescribed before the grant of a permit. The investigation 
should have due regard to the number of rice mills operating in the locality, the availa- 
bility of paddy in the locality, the availability of power and water supply for the 
rice mill in respect of which permit is applied for, types of the rice mill—the huller 
type, sheller type or combined sheller-huller type-whether the furctioning of the 
rice mill would cause substantial unemployment in the locality and similar relevant 
particulars. The authority has to be satisfied that it is necessary to grant the permit 
for ensuring adequate supply of rice. The rules made under the Act bring out more 
clearly the object of the regulation. Information has to be gathered as to the pattern 
of trade and commerce in rice in the locality, the necessity or otherwise for an 
addition to the productive capacity of the existing rice mills in the locality, whether 
hand pounding industry in the locality is already well organised and whether the 
establishment of a new rice mill is likely to affect adversely that industry. The 
counter-affidavit filed on behalf of the second respondent states that the site in ques~ 
tion was approved by the District Health Officer, and that the Special Deputy Regis- 
trar of Co-operative Societies, Cuddalore, the Deputy Registrar of Co-operative 
Societies, Tirvkoilur, and the Village Industries Officer, Cuddalore, reported that 
they had no objection to the grant of a permit to the first respondent. It is stated that 
a report was called for from the District Revenue Officer, South Arcot, on the objec- 
tions of the petitioner herein, and that after a careful consideration of the contentions 
of the petitioner herein and the report of theDistrict Revenue Officer the Objections 
of the petitioner were overruled and the permit issued to the first respondent. The 
counter-affidavit sets out in extenso the particulars which the investigation provided 
for under section 5 (4) of the Act has brought out. It is*stated that sufficient surplus 
of paddy would be available for establishment of additional rice mill in the locality. 
The Village Industries Officer, Cuddalore, had reported that there was no hand 
pounding industry in the locality and that there was no possibility of starting a new 
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one in the near future. The objections of the petitioner were found on the merits 
untenable and were not borne out by the facts and figures gathered. 


The main endeavour of Mr. K. K. Venugopal, learned Counsel appearing 
before me, was to persuade me to refer the matter to a Bench, as there were conflicting 
views on two of the questions raised for the respondents. Learned Counsel contended 
that apart from the merits, two objections were raised by the respondents (1) that 
the proceedings relating to the grant of a permit were administrative in character 
and therefore a writ of certiorari did not lie; and (2) that the petitioner being only 
an existing rice mill-owner had no legal interest to maintain an application for 
certiorari and he should not be considered to be a person aggrieved by the grant. 
Learned Counsel urged that on both these points differing views have been expressed 
by learned Judges of this Court. My attention was drawn to the decision of Kailasam, 
J. in Kuppuswami Pillaiv. The State of Madras, etc.1, where the learned Judge posing for 
consideration the question whether an existing rice mill-holder is entitled to be 
heard by the authority in granting a new permit to another person in the locality 
and whether the order was quasi-judicial in nature, on a consideration of the autho- 
rities, has held that an existing rice mill-holder would not be an aggrieved person 
entitled to maintain a writ petition challenging the grant of a new permit in the area. 
The learned Judge is also of the view that as there was no provision in the Act for 
énabling an existing rice mill-holder to make representations or to be heard and as 
his rights are not affected, the function of the licensing authority cannot be described 
as quasi-judicial one. The learned Judge has referred in this connection to Lakshmi 
Ammal v. Vaithilingam®, where the Division Bench observed : 


c Further we are by no means satisfied that by granting the licence to the first 
respondent any right of the appellant had been affected so as to entitle him to 
approach this Court by way of a writ of certiorari.” 


In Lakshmi Ammal v. The Commissioner for Land Revenu; ?, Veeraswami, J., has followed 
the above Division Bench decision and observed that an existing rice mill-owner has 
no interest to sustain an application for certiorari to quash an order granting permit. 
Veeraswami, J., in rejecting the application for certiorari did not go into the merits of 
the case. This judgment of Veeraswami, J., went up in appeal and in the appeal 
Lakshmi Ammal v. The Commissioner for Land Revenue and Civil Supplies*, the question 
of maintainability of the writ by the petitioner was not discussed, the Bench going 
into the merits of the case and finding against the petitioner on the merits. The 
learned Judges observed : 


‘The learned Judge declined to entertain the writ petition on the short ground 
thatthe appellant could not be deemed to be a person aggrieved so as to entitle he, 
to approach this Court for the issue of a writ. The conclusion reached by the 
learned Judge can, in our opinion, be supported on the merits of the case as well.” 


But in Abdul Mazid v. The State of Madras®, Rajagopalan, J. has taken the view that 
the petitioner who had lodged his objections which had been considered by the 
Government before overruling them and making the grant would be a person 
agerieved by the decision of the Government and could invoke the jurisdiction of 
this Court under Article 226 of the Constitution for the issue of a writ of certiorari. The 
learned Judge also held that the order in such a case was not solely administrative in 
character, Rajagopalan, J., in taking that view referred to the observations of the 


Supreme Court in Raman & Raman Lid. v. Government of Madras? , under the Motor 
Vehicles Act where it was observed: 


ts elec nae it may besaid that a person has the fundamental right to carry 
on his business of plying buses and therefore has the right to have the statutory | 


1. W.P. Nos. 2332, 2854 etc. of 1966. 5. (1957) 2 M.L.J.1 at 4: (1957) M.L.J. 
2. W.A. No. 195 of 1962. (Crl.) 263 : I.L.R. (1957) Mad. 845. 

3. W.P. No. 1091 of 1962. 6. (1956) 1 M.L.J. (S.C.) 169 : (1956) S.C.J. 
4 (1965) 1 M.L.J. 119 at 120; LLR. (1964) 368. oe ; 
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functions of those authorities properly exercised in which case they would be 
quasi-judicial functions,” 


Learned Counsel referred to the decision of a Division Bench in Thangavelu v. The 
Commissioner of Land Revenue,* to which I was 2 party, where when considering a 
similar contention under the Madras Cinemas (Regulation) Act we held that the 
function of the licensing authority is quasi-judicial in character. We had there 
referred to the passage in Raman and Raman Lid. v. Government of Madras*, already 
extracted and the decision of this Court in C. S. S. Motor Service v. Madras State?, 
We took the view that where a fundamental right is involved as in the case of a 
trade, business or vocation, the proceeding of a Tribunal regulating the same under 
the statutory powers would be quasi-judicial in character. The party affected 
would have the right to see that the statutory functions of the Tribunal are properly 
exercised. In Ramanathan Chettiar v. Board of Revenue*, a case under the Rice Milling 
Industry (Regulation) Act, Veeraswami, J., held that the mere fact that sub- 
section (4) of section 5 directs the licensing authority to take into accourt certain 
specified matters does not mean that for that reasop its juriscliction 1s duasi-judicial 
in character. The Jearned Judge has purported to follow the decision in Lakshmi 
Ammal v. Vaithilingam®, in preference to the one in Abdul Mazid v. The State of Madrass. 
In this context Mr. K. K. Venugopal referred to the Full Bench decision of this 
Court in S. M. Transport v. Raman and Raman’, where this Court had to consider 
when a person could be said to be aggrieved for the purpose of certiorari under the 
Motor Vehicles Act. It is true that as contended for the petitioner differing views 
have been expressed, on the two objections put forward to the maintainability of 
the writ petition. But I do not think that on the facts of the present case there is 
need to refer the matter to a Division Bench. 


Taking it for granted that the petitioner Is a person aggrieved who could 
maintain his application for certiorari, and proceeding also on the assumption that 
the function of the second respondent in the grant of the permit is quasi-judicial 
in nature, to what this would lead to so far as the petitioner 1s concerned on the 
facts of this case? On the second premise it is conter.ded for the petitioner first 
that the absence of any reason on the face of the order without more, would vitiate 
the order. Secondly an additional ground is sought to be raised that the second 
respondent has, in arriving at his conclusion, allowed his quasi-judicial determina- 
tion to be guided ard fettered by executive directions issued by the Board of 
Revenue for determination of availability of paddy and adequacy of the existing 
rice mills. The basis for this ground is admittedly the averment in the counter- 
affidavit filed on behalf of the second respondent of the yardstick prescribed by the 
Board of Revenue for evaluating the proctuction of paddy in the locality. 


Tn support of his first contention learned Counsel for the petitioner cites Harinagar 
Sugar Mills v. Shyam Sundar®, where the Supreme Court in a case arising under the 
Companies Act, 1956, with reference to the determination by the Central Govern- 
ment exercising appellate powers, observed that as the Central Government acts 
as a Tribunal exercising judicial powers and the exercise of that power is subject 
to the jurisdiction of the Supreme Court, the power of the Supreme Court cannot 
be effectively exercised if reasons are not given by the Central Government in support 
ofits order. But it should be noticed that the Supreme Court also observed: 


“All the documents which were produced before the Deputy Secretary are 
not printed in the record before us and we were told at the bar that there were 
several other documents which the Deputy Secretary took into consideration. 








I. W.A. No. 135 of 1g¢66. ` 5. W.A. No. 195 of g162. 

2. (1956) 1 M.L.J. (S.C.) 169 : (1956) 1 An. = Gs (3957) 2 M.LJ. 1 at4: LLR. (1957) 
W.R. (S.C.) 169 : (1956) S.C.J. 368. Mad. 845 : (1957) M-L.J. (Crl.) 263. 

g. (1952) 2 M.L.J. 894 : LLR. (1953) Mad. 7. (1961) 2 M.L.J. 127: I.L.R. (1961) Mad. 
304 : À.I.R. 1959 Mad. 279. 110: AIR. 1961 Mad. 180. 

4. (1963)2M.L.J.920 :I.L.R. (1964) 1 Mad. 8.9 (1963) 18.C.J. 471 : (1962) 2 S.C.R. 487 : 
15r : (1963) 76 L.W. 426. ALR. 1961 S.C. 1669 at 1678. 
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In the absence of anything to show that the Central Government exercised its 
restricted power in hearing an appeal under section 111 (3) and passed the orders 
under appeal in the light of the restrictions imposed by Article 47-B of the articles 
of association and in the interest of the company, we are unable to decide whether 
the Central Government did not transgress the limits of their power.” 


An inference may properly be made that if the records disclosed that the Central 
Government had acted within the restrictions and was alive to the materials it had 
to consider, the Supreme Court would not have interfered in the matter on the mere 
ground that the order itself did not contain reasons. Learned Counsel also cited 
Govinda Rao v. State of M.P.+, for the position that reasons should appear on the deter- 
mination whenever a Tribunal performs quasi-judicial] functions. The Supreme Court 
in that case quashed an order which gave no reasons when rejecting an application 
for the grant of money or pension as maintenance under the G. P. and Berar 
Revocation of Land Revenue Exemption Act. These decisions are certainly author- 
rities for the view that reasons must be found where a Tribunal functions in a quasi- 
judicial capacity. When the rights of a party are denied,. he must know why he 
has been denied those rights or why his claim has been rejected. Can this require- 
ment be postulated in favour of a person like the present petitioner with reference 
to a determination in which he is not entitled to any notice under the statute which 
governs that determination? No fundamental right of the petitioner is involved 
in this case except that the opening of rice mills is regulated in the interests of general 
economy and he would benefit by the absence of free competition. But for the 
Regulation the petitioner cannot contend even, that no other rice mill could be 
opened in the neighbourhood of his own rice mill to the detriment of his interest. 
Referring to the contention that natural justice would require notice to the 
existing rice mill owners in the locality having regard to commercial expediency 
and that profits of persons already running rice mills may not be upset, Jagadisan, 
J., in Ramasundara Nadar v. State of Madras*, observed: 


‘‘ Neither the express provisions ofthe statute and the rules, nor the legal 
implications flowing therefrom, nor even the scheme and pettern of the statute 
can afford any room for such contentions. The question of granting a permit 
for installation of a rice mill may be considered in the background of some policy 
relating to village economy, but individual rights can hardly have any place in 
such a consideration. There can be no question of violation of principles of 
natural justice because of lack of notice to the petitioner as the question is not 
whether petitioner’s rights will or will not be affected but whether the neces- 
sary permits can be granted to the second respondent in accordance with the 
statutory provisions.” 


The object of the Act is not to give monopoly in rice mill trade to a few but to regulate 
the rice milling industry in the interests of the general public and the grant of a 
permit is made when in the opinion of the Central Government it is necessary to 
grant the permit for ensuring adequate supply of rice. That being the true position 
one can say that it will be incumbent on the authority to give reasons when a permit 
is refused. But when a permit is granted, it follows that the objections to the grant 
of a permit, if any, had been overruled and the necessary requisites for the grant 
are present. I see no ground for the contention that in such circumstances also 
ex facie the order, for the benefit of the objector to whom the statute does not even 
provide notice in the matter, must give reasons, and that in.the absence of reasons 
on the face of the order it is vitiated. For the State, my attention was drawn to 
M. P. Industrials Ltd. v. Union of India®, where the majority of the Court did not 
accept the broad contention thet every order appealable under Article 136 of the 
Constitution must be a speaking order and omission to give reasons for the decision 
is by itself a sufficient ground for quashing it. Therein it was pointed out that an 
> 


1. (1966) 1 S.C.J. 480 : (1965) 1S.C.R.678: 3. (1966) 1 S.C.J. 204 : (1966) 1 $.G.R, 
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order of an administrative Tribunal rejecting a revision application cannot be pro- 
nounced to be invalid on the sole ground that it does not give reasons for its rejection. 
The decision in Harinagar Sugar Mills v. Shyam Sundar, was explained as a case 
where apart from the fact that the Central Government reversed the decision 
appealed from without giving any reasons, the record produced before the Court 
did not disclose any apparent ground for the reversal. In Ramanathan Chettiar v. 
Board of Revenue?, the learned Judge Veeraswami, J., after observing that it is not 
necessary in the case to express a final opinion as to the character of the jurisdiction 
of the authority functioning under section 5 of the Madras Rice Milling Industries 
(Regulation) Act, while observing that it is desirable that the authority should state 
reasons for its order where objections to grant of permit are made, has said that, that 
it is not to say that failure to give such reasons will necessarily affect the validity 
of the order. The learned Judge observed: 


“ Where no reasons are given in an order, prima facie it is liable to be considered 
to be arbitrary. For that reason it may be necessary to issue rule nisi end call 
for the records so that this Court may be satisfied that the power under section 5 
has been justly and reasonably, and not arbitrarily exercised........ j 


The learned Judge èxamining the records, found that investigation was made into 
the specified matters that the authority was satisfied that there was enough surplus 
paddy in the neighbourhood to justify the issue of the permits in question, and that 
the objections of the petitioners in that case were duly taken into consideration 
before they were overruled. ; 

As stated at the outset, the record in the present case amply bears out that every 
vequirement for the grant of a permit as contemplated and provided for under the 
, Act and Rules has been observed. The necessary data and statistics have been 
examined and the objections put forward by the petitioner have been taken into 
consideration and examined before they were overruled. It may be that the actual 
grant does not specify the reasons. But the record shows that the total production 
of paddy in the locality has been taken into consideration, milling capacity of the 
existing mills noticed and it was also ‘found that there was a surplus necessitating 
location of a new rice mill in the locality. There was no hand-pounding industry 
in the locality which would be affected by the introduction of the rice mill. The 
order on the merits cannot therefore be challenged. 


The second objection that the second respondent as a quasi-judicial tribunal 
has allowed itself to be directed by a communication from the Board of Revenue is 
again devoid of substance. The instructions in question issued by the Board of 
Revenue for the District Officers for future guidance are not issued under any 
statute or rule. The communication has no statutory basis and is merely a work- 
sheet. It does not purport to fetter the discretion of the officers in their functions 
under the Act. It is not addressed to the authority that has to order the grant. 
These instructions to the District Officers give guidance in the matter of gathering 
the necessary data and figures which have to be considered before making the grant. 
The instructions are for securing to the ultimate administrative adjudicator the 
relevant materials from the locality and contain expertise and technical guidance 
for gathering of statistics. For instance the average paddy yield that may be expected 
with reference to the acreage in respect of the single crop wet land, dry 
Jand, etc. is shown there. The instructions themselves point out that the figures 
may be adopted normally but the actual yield should be adopted if conditions vary 
widely. I find nothing in these instructions which can be regarded as fetters on 
the exercise of quasi-judicial functions. A tribunal may use the technical and 
local knowledge and accumulated expertise to draw an inference. It is not'like a 
Court bound by strict rules of evidence. “Learned Counsel could not point out 
any’particular instruction which would affect a squasi-judicial determination 
in accordance with the provisions of the Act and Rules in an unwarranted or 
Ne ° 

1. (1963) 1 S.C.J. 471 : (1962) 2 S.C.R. 487 : 3. (1963) 2 M.L.J. 320: T.L.R. (1964) 1 
ALR. 1961 S.Q. 1669. ' Mad. 151 : (1963) 76 L.W. 426 at 427. 
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illegal: manner so as to vitiate it. If follows that the writ petition is devoid of 
merits and it is dismissed with costs to be shared by the two respondents. 
Counsel’s fee Re. 100. 


V.K. —— Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—Mnr. Justice K. VEERASWAMI AND MR. Justice T. RAMAPRASADA 
RAO. 
Amaravathi Ammal .. Petitioner” 
v. 
Periyanayagammal .. Respondent. 


Oaths Act (X of 1873), section 11 dnd Civil Procedure Code (V of 1908), section 11— 
Witness on challenge, taking oath in a suit—Effect of, in subsequent proceeding— Whether 
conclusive and would be res judicata in subsequent proceeding. 


No question of res judicata as such arises in the present proceedings. The 
respondent figured in the earlier suit only as a witness. 


Section 11 of the Oaths Act read by itself may appear to be wider in its effect: 
but its scope has got to be limited by its context. Sections 8 and g clearly refer 
to particular proceedings and there is no reason why section 11 should be read 
as having reference to proceedings other than those contemplated by sections 8 and 


9. 3 

Following the view expressed in Keshava v. Rudran,(1882) I.L.R.5 Mad. 259, 
Ranganatha Iyer v. Fayavelu Mudaliar, (1940) 1 M.L.J. 685; Sanyasi Baritya v. 
Arteswaro, (1906) I.L.R. 33 Cal. 386, it was held that the conclusiveness contem- 
plated by section 11 is confined only to the particular proceeding in which the 
oath taking took place. It may be that the oath taken in the earlier litigation, 
which should ‘be conclusive against the challenging party, may be evidence in 
the subsequent proceeding; only it will not be conclusive evidence. That means, 
the Court in subsequent proceedings will be at liberty to weigh the effect of the 
fact of the earlier evidence on oath. 


Petition under section 25 of Act IX of 1887 praying the High Court to revise 
the order of the District Munsif of Vridhachalam in S.C. No. 1730 of 1962. 


R. Sundaralingam, for Petitioner. 
T. V. Balakrishnan and N. Vanchinathan, for Respondent. 
The Judgment of the Court was delivered by 


Veeraswami, F:—This Civil Revision Petition comes before us, as Venkatadri, J., 
thought there was divergence of authority on a certain point relevant to the case. 


The petitioner had executed a promissory note in favour of the respondent 
who assigned it to a third party. In the suit instituted by the assignee of the pro- 
missory note, the petitioner challenged the respondent who figured as a witness to 
take oath and deny that the debt under the promissory note had been discharged. 
The respondent took oath to that effect which the Court naturally accepted, with 
the result the suit was decreed. The present suit, out of which the Civil Revision 
Petition arises, has been instituted by the petitioner against the respondent to recover 
from him the amount covered by the earlier decree. The suit was resisted on the 
ground that it was barred by res judicata, in view of the oath taken in the previous 
proceeding. This ground was accepted and the suit was dismissed. When the 
Civil Revision Petition came before Venkatadri, J., in the first instance, his attention 
was invited to Keshava v. Rudran1, Sanyasi Baritya v. Arteswaro®, and Ranganatha Iyer v. 
Fayavelu Mudaliar®, and in view of the conflict of decision on the question of 





* C. R. P. No. 1184 of 1963. 24th August, 1967. 
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res judicata, he thought it desirable that the question should be decided by a 
Division Bench. 


We are of opinion that no question of res judicata as such arises-in the present 
proceedings. The respondent figured in the earlier suit only as a witness. The 
difference of opinion between Keshava v. ‘Rudrant, and Ranganatha Iver v. Fapavelu 
Mudaliar®, on the one hand and Sanyasi‘ Baritya v. Arteswaro®, on the other was on 
the effect of the decision in the earlier suit based on evidence on oath given by a 
party to the litigation from the standpoint of the applicability of the rule of res judi- 
cata. In Keshava v. Rudran1, Turner, ©. J. and Kindersley, J., were of opinion that a 
decision based upon the oath of a party was not an adjudication by the Court on 
an issue, which would operate as an estoppel in future proceedings. The learned 
Judges observed: 


“ The oath having been taken, the Court is constrained to accept the statements 
of the deponent as true and cannot exercise its judgment in this matter. It would 
be highly dangerous to regard the decision of an issue so arrived at as an adjudi- 
cation, operating as an estoppel in any future proceedings. The terms of the 
Act indicate that the party consents to be bound only in respect of the subject- 
matter of the pending proceedings.” 


Benson, J., and Sundara Aiyar, J., in Sanyasi Barityav. Arteswaro®, however took 
a different view: l 


“ The decision of any matter directly and substantially in issue in a former 
suit between the same parties „would nonethelses be res judicata because the 
decision was based on the oath of one of the parties or a witness in the former 
suit.” 


The learned Judges thought that even in such a case, the result was an adjudi- 
cation by a Court of the contest and that the effect of taking oath was merely to 
furnish conclusive evidence on the matter to which it related. On that view, they 
found it difficult to see why the principle of res judicata should not be applicable to 
the decision given by the Court, simply because the evidence or part of the evidence 
on which it was based was furnished by the oath taken. They also considered that 
there was nothing in any of the sections of the Oaths Act limiting the effect of 
the evidence given on oath to the subject-matter of the pending proceedings. King, J., 
in Ranganatha Iyer v. Fayavelu Mudaliar®, preferred to follow Keshava v. Rudran?. 
As we mentioned, in all these cases the contest was between the same parties as in 
the earlier suit. 


On the question asto what precisely is the effect of the conclusiveness of the 
evidence under section 11 of the Oaths Act in subsequent proceedings between the 
parties one of whom was not a party to the earlier litigation we are of opinion that 
the conclusiveness is confined to the proceedings in which the oath-taking took 
place. Section 11 of the Oaths Act read by itself may appear to be wider in its 
effect, but we consider that its scope has got to be limited by its context. Sections 8 
and g clearly refer to particular proceedings and there is no reason why we should 
read section 11 as having reference to proceedings other than those contemplated 
by sections 8 and 9. Our understanding the three sections, particularly of section 11 
in the context accords with the preponderating judicial view in Keshava v. Rudran}, 
Ranganatha Iyer v. Fayavelu. Mudaliar? and Badiaddin Ahmed v. Nizamuddin Naider*. 
Though these cases were not concerned directly with the effect of oath-taking in 
subsequent proceedings between persons of whom only one was a party and the 
other was a witness in the earlier litigation in deciding the question of the appli- 
cability of the rule of rss judicata they had to consider the scope of section 11 in the 
context of the preceding sections in the Oaths Act. We respectfully follow the 
view expressed in those cases and hold that the conclusiveness contemplated by 
Se E E 


r. (1882) LL.R. 5 Mad. 259. Mad. 287. : 
2. eas 1 M.L.J. 685. 4. (1906) I.L.R. 33 Cal. 386. 
3- (1913) 24 M.L.J. 321; (1913) LL.R. 36 r . — 
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t . 
‘section 11 is confined only to the particular proceeding in which the oath-taking 
took place. It may be that the oath taken in the earlier litigation which should be 
conclusive against the challenging party there may be evidence in the subsequent 
proceeding ; only it will not be conclusive evidence. That means, the Court in the 
subsequent proceedings will be at liberty to weigh the effect of the fact of the earlier 
evidence on oath. 


On that view, the petition is allowed. The trial Court will proceed with the 
suit. There will be r.o order as to costs. 


S.V.J. m Petition allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. | 


PRESENT :—Mnr. Justice A. ALAGIRISWAMI. 


Public Prosecutor .. Petitioner* 
v. 
P.C. Raju and others .. Respondents. 


Imports and Exports (Control) Act (XX XIII of 1947), section 5 and Export (Control) Order 
(1962), clause 3—Export of the goods specified only in accordance with the licence granted 
by the Central Government or by any off.cer specified in Schedule II—Registrar of Co-opera- 
tive Societies issuing instructions restricting the export to the produce of the grower members 
of tae Co-operatin Sosietiss— The accused contravening the restrictions imposed by the 
Registrar—If an offence under the Act —Act concerned with permitting or prohibiting the 
export of certain goods—Imposition of restrictions by the Registrar outside the scope of the 
Act—Even the licensing authority not entitled to impose such restrictions—Condition 7 
of the licence also not authorising the issue of such instructions—Jnstructions have no legal 
Sdnation—Conviction under the Act not sustainable. 


Penal Code (XLV of 1860), sections 100, 177-A, 199, 467, 471 and 477-A—Falsifie 
cation of accounts—Claim made only for chillies actually supplied—No contraventicn of 
the Imports and Exports (Control) Act, 194.7 or any order made thereunder—No contraven- 
tion of any of the conditions of licence—Accused not guilty of falsification of accounts— 
Declarations of the accused under section 199 of the Indian Penal Code. 


f Forgery—Charge of—Absence of satisfactory evidence—Accused not to be convicted. 


The evidence in the case clearly bears out the conclusion that the major part of 
the chillies which were exported to Ceylon, were not the produce of the grower 
members of the various sales societies in Coimbatore district, but were purchased 
in Dindigul and Rajapalayam by P.W. 1 (approver) and accused 3 and exported 
to Ceylon, as though they were the produce of the grower members of the various 
sales societies in Coimbatore district. This act on the part of the accused was in 
contravention of the restrictions imposed by the Registrar of Co-operative Socie- 
ties that those goods should be the product of the Co-operative Societies or the 
produce of the grower members of the Co-operative Societies. 


“Clause 3 of the Export (Control) Order, 1962, inter alia provided that save as 
otherwise provided in this Order, no person shall export any goods of the descrip- 
tion specified..... ee ree except under and in accordance with a licence 
granted by the Central Government or by any officer specified in Schedule IT. 
In this case the export is under a licence granted by an officer specified in Schedule 
II. Section 5 of the Imports and Exports (Control) Act provided for penalty 
for contravention of any order made under the Act or any condition of a licence 
granted under such order. At the time of the commission of the act by the accused 

e 
a pe 
* Orl. R.C. No. 1711 of 1963. Crl. R.P. No. 1661 
of 1963 and Crl. A. Nos. 451, 452, 453, 
454, 464, 465, and 467 of 1963. ° 30th August, 1967. 
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the words “ or any condition of a licence granted under any such order ” was not 
in force. If the accused were otherwise punishable, the fact that these words 
were not part of section 5 at the time of the commission of the Act, would not make 
any difference and they would still be punishable. 


The purpose of the Imports and Exports (Control) Act, so far as export is 
concerned, would only be either to permit or prohibit the export of certain goods. 
That those goods should be the product of the Co-operative Societies or the 
produce of the grower members is outside the scope of the Import and Export 
(Control) Act. Therefore, the restrictions of the kind, which the Registrar of 
Co-operative Societies sought to impose, cannot be imposed even by the licensing 
authority under the Export (Control) Order ; much less can it be done by the 
Registrar of Co-operative Societies. It is also obvious that condition 7 of the 
licence to the effect it does not exempt the exporter from any restrictions imposed 
by State Government or any of the officers under their control, does not enable 
either the State Government or the Registrar of Co-operative Societies to impose 
any conditions purported to be imposed by the latter. Therefore, the convictions 
of the appellants (accused) under Imports and Exports (Control) Act, 1947, 
cannot be sustained. 


Regarding the charge of falsification of accounts, it ig obvious from the evidence 
of the case that the claim was made only for chillies which were actually supplied 
though they may not be chillies which the various primary societies procured 
from their members and despatched from their respective places. Once it is heid 
that there has been no contravention of the provisions of either Imports and 
Exports (Control) Act, 194.7, or the Exports (Control) Order or any of the condi- 
tions of licence, the accused could not be held tobe guilty of offences under sections 
177~A and 477-A read with section 100 of the Indian Penal Code. 


In spite of the fact that the two declarations made by the accused (7 and 9) 
respecting the supply of the chillies are false, the accused could not be held guilty 
of offence under section 199 of the Indian Penal Code, because the declarations 
made by them were not declarations which any Court of Justice or any public 
servant or other person is bound or authorised by law to receive as evidence of any 
fact. Not only that. The instructions issued by the Registrar of Co-operative 
Societies having no legal force, there is no question of any public servant or other 
person being authorised by Jaw to receive these declarations as evidence of fact. 


Regarding the charges of forgery of a valuable security under sections 467 and 
471 of the Indian Penal Code, in the absence of any satisfactory evidence 
whether accused 1 or 7 was responsible for making fictitious stamped acquittance, 
both of them could not be convicted. 


All the appellants are entitled to be acquitted of all the charges on which they 
have been convicted. 


Cr. R.C. No. 1711 of 1963:—Petition under sections 435 and 439 of the Code of 
Criminal Procedure,18g8, praying the High Court to revise the Judgment of the 
Additional Sessions Judge of the Court of Szssion, Coimbatore Division 
at Coimbatore, dated 4th June, 1963 and passed in §.C. No. 83 of 1962. 


C.A.Nos. 4.51 to 454, 464, 465 and 467 of 1963.—Appeals against the Judgment of 
the Additional Sessions Judge of the Court of Session of the Coimbatore Division at 
Coimbatore in the said Case No. 83 of the Calender for 1962. 


T. Vanamamalai for R. Kallappan and K. Sengottian, V. T. Rangaswami Ayyangar 
for R. G. Rajan and E. Ethirajulu, G. Ramaswamy, G. Gopalaswami for S. Sethuratnam 
and R. Kallappan, K.U. Ramaseshan, S. Govind Swaminathan for I. Subramaniam, 
K. Ramaswami of M/s. K.R. Ramaswam & V.C. Palaniswami and V. T, Rangaswami 
Ayyangar for G. Ramaswami and P. S. Narasimhan, for Petitioner. 


The Adyocate-General and A. Venugopal, "for Public Prosecptor, for State, 
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The Court delivered the following 

Jupement.—The Coimbatore Central Co-operative Stores was issued a permit 
in 1957 by the Joint Chief Controller of Imports and Exports, Madras, for the export 
of 520 tons of chillies to Ceylon. The purchaser in Ceylon was the Co-operative 
Wholesale Establishment. The Board of Directors of the Coimbatore Central 
Co-operative Stores allotted this quantity of 520 tons as follows: 





Pollachi Co-operative Sales Society 200 tons 
Udamalpet Co-operative Sales Society 200 tons 
Dharapuram Co-operative Sales Society 50 tons 
Coimbatore Co-operative Marketing Society 20 tons 
Gobi Co-operative Sales Society 50 tons 

520 tons 





As against the 400 tons allotted to the Pollachi Co-operative Sales Society and 
Udamalpet Co-operative Saies Society, it is found that they exported only 3,581 
bags (40 bags are equal to a ton). The Dharapuram Co-operative Sales Society 
is said to have exported 3,628 bags. The Coimbatore Co-operative Marketing 
Society 5,200 bags, the Gobi Co-operative Sales Society 3,210 bags, and the 
Karamadai Sales Society, to which no allotment was made at all, is said to have 
supplied 5,702 bags. The contract with the Ceylon Co-operative Wholesale Esta- 
blishment was for supply at the rate of Rs. 115 per cwt. The various affiliated 
sales societies were to supply to the Coimbatore Central Co-operative Stores at 
Rs. 98 per cwt. The Coimbatore Centra] Co-operative Stores was to purchase these 
chillies only from the various affiliated Ca-operative Sales Societies. These societies 
were themselves to purchase only the chillies produced by their members, who were 
actually growing the chillies. This is the effect of two circulars issued by the Regis- 
trar of Co-operative Societies, Madras, marked as Exhibits P-450 and P-451. 
Clauses 3, 4, 5, 6 and 7 (wrongly numbered as 5 and 6) and clause 13 at pages 408 
and 409 of the printed papers are as follows: 
“2, The entire quartity for export shall be obtained by the District Market- 
ing Society or the Central Stores from the primary marketing societies and not 
from individuals or from other co-operative organisations. 


4. The District Supply and Marketing Society or the Central Stores should 

` obtain an undertaking from the primary Marketing Societies agreeing to supply 

only the produce actually grown by the members or the members of affiliated 
societies. 

5. In case the quantity so procured falls short of the quota allotted to them, 
only such quantity should be supplied for export ard the balance be surrendered 
to the District Marketing Societies or Central Stores. On no account the primary 
societies should resort to purchase from merchants or non-members or even 
producers living outside the area of operations of the societies. 

If any portion of the allotment is surrendered the District Marketing Society or 
Central Stores may reallot it to some other primary marketing societies that may 
require additional allotment. 

6. For the purpose of verification of the fact that the produce for export has 
been procured from the members each primary Marketing Society should maintain 
a register for each commodity, containing full particulars of the names of mem- 
bers, extent of land cultivated, whether the lands are their own or taken on lease, 
and the estimated yield. When the produce is actually procured from or 
delivered by a member, an entry should also be made in the register showing 
the quantity actually receiwed in the society and the date of receipt......... 

7. Inthis business the District Supply and Marketing Societies and Ccn‘ral 
Stores will act only as agents of the primary Marketing Societies and is eligible for 
a commission of 5 percent. on the tletsale proceeds. The entire sale proceeds iess ail 
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“e incidental charges and thé commission will be passed on to the primary market- 

_ing societies which: supplied the produce and.the primary marketing societies wiil 
in their turn, pass on the profits in the export trade to the producers after 
appropriating a commission of 10 per cent. on the net profits.......... 


13. Any infringement of the conditions indicated above and any misuse of 
the quota or permits for export by the primary and District Marketing Societies 
will lead to the cancellation of the allotment of quota or permits issued. Such 
societies will not-be allotted any quota thereafter. 


Each Society (both primary marketing and District Marketing Societies) while 
applying for allotment to quota of export permit should give an undertaking that 
it will abide by the conditions now stipulated by the Registrar and those that may 
be imposed from time to time.” 


The prosecution case was that the market price at about this time was Rs. 80 per bag 
and that the accused as a result of conspiracy between them madeit very difficult 
for the Pollachi Co-operative Sales Society and Udamalpet Co-operative Sales Society 
to supply their allotted quotas and this was done by P.W. 1, the approver, who had 
been eppointed as what was called the Selecting Agent or his men by rejecting the 
produce offered by the Udamalpet Co-operative Sales Society and the Pollachi 
Co-operative Sales Society. The prosecution case also was that P.W. 1 and his 
men purchased chillies in the open market at Dindigul and accused 3 and his men 
purchased chillies at Rajapalayam, that in the beginning they used to send it to 
the various places in Coimbatore district and had it sent from those places to 
Tuticorin in order to make it appear that the chillies came from the respective 
societies in Coimbatore district, that later finding this rather inconvenient, sent 
their purchases directly to Tuticorin, that the difference between the market price 
of Rs. 80 per cwt. and Rs. 98 per cwt. which had to be paid to the societies, was 
to be divided among the various conspirators and that this arrangement was in 
contravention of the circular of the Registrar of Co-operative Societies and condition 
No. 7 of the Export Permit issued to the Central Co-operative Stores, P.W. 1 and 
accused 3 are said tohave purchased 6,710 bags and 12,030 bags respectively 
and these open market purchases by P.W. 1 and accused 3 were sent to Tuticorin and 
it was made to appear in the account of the respective sales societies and the 
Co-operative Central Stores as though they had been procured by the respective 
societies from their grower members and had been exported by them. 


On these facts 12 persons were tried by the learned Additional Sessions Judge 
of Coimbatore. The first accused was the Manager of the Coimbatore Central 
Co-operative Stores ; Accused 2 was the Secretary of the Coimbatore Central 
Co-operative Stores;, Accused 3 was a merchant dealing in onions and chillies at 
Mathurai ; Accused 4 was the Secretary of the Dharapuram Primary Sales Society ; 
Accused 5 was the Secretary of the Coimbatore Primary Marketing Society at 
Sulur ; Accused 6 was the clerk of the Sulur Society ; Accused 7 was the President 
and Accused 8 was the clerk of the Karamadai Primary Sales Society ; Accused 9, 
10 and 11 were respectively the Vice-President, Secretary and Clerk of the 
Gobichettipalayam Primary Co-operative Sales Society. Accused 12 was the power- 
of-attorney agent of K.M. Mohideen & Co., Shipping and Forwarding Agents at 
Tuticorin. Ofthe alleged conspirators, P.W. 1 and P.W. 2, who was a clerk of the 
Central Stores, turned approvers. One Venkatadasari who was the clerk of the 
Dharapuram Primary Sales Society died before the trial. 61 charges were framed 
in the case. It is unnecessary to set out at length the various charges against the 
various accused. Accused 6, 8 and 11 were acquitted by the learned Additional 
Sessions Judge. The rest were convicted under various charges and they have all 
preferred appeals to this Court. During the pendency of the appeal, the fourth 
accused, who is one of the appellants in Criminal Appeal No. 452 of 1963 died. 
Accused 1 to 5, accused 7, 9, 10 and 12 were found guilty on charge 2 under section 
5 of Import and Export (Control) Act of 1947 ; accused 1 and 2 were found guilty 
under charge 5 of offences. under section 4.77-A, Indian Penal Code. Accused 4, 5, 
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7, 9, 10 and 12 were found guilty under charge 6 of offences under sections 467 and 
471, Indian Penal Code. Accused 1 and 7 were also found guilty on charges, 
12, 14, 16, 18, 20, 22, 24 and 26, under sections 467 and 471, Indian Penal Code. 
The seventh accused was found guilty on charge 59 of an offence under section 199 
read with section 193, Indian Penal Code. Accused 9 was similarly found guilty 
on charge 61. ‘There are eight appeals before this Court. The State has also filed 
revision petition for enhancement of sentences on the varicus accused. 


The most important matter that should be mentioned at the outset is the fact 
.that all the accused have been acquitted of the charge of conspiracy. In view of that 
fact, it would not be necessary to refer to the evidence regarding conspiracy in this 
case, though in the discussion relating to the other charges, it would be necessary to 
refer to some of the evidence, which would be relevant in respect of those charges 
‘as well as the charge of conspiracy. It is not even necessary to discuss elaborately 
the evidence with regard to many of the other charges as I will indicate later. 


The main charge for consideration would now be charge 2. That charge 
reads as follows : 


“That you accused 1 to 12 between goth March, 1957 and gth April, 1958, ` 
at Coimbatore, Dharapuram, Sulur, Karamadai, Gobichettipalayam, Dindigul, 
Madurai, Rajapalayam and Tuticorin in pursuance of the aforesaid conspiracy 

contravened. clause 3 of the Exports (Control) Order, 1954, by exporting 520 tons 
of dried chillies from Tuticorin to Ceylon, contrary to restrictions imposed by the 
Madras State Government and the officers under their control and in violation of 
the condition 7 of the Export Trade licence, dated 22nd April, 1957, granted by 
' the Joint Chief Controller of Exports and Imports, Madras, in favour of the 
Central ‘Co-operative Stores, Coimbatore and thereby committed anjoffence punish- 
able under section 5 of Imports and Exports Control Act, 1947, and within my 


cognizance.” — 


There is little doubt, as I shall show presently that a large part of the chillies-exported 
to Ceylon was not the produce of the grower members of tbe various sales societies 
in Coimbatore district, but were purchased in Dindigul and Rajapalayam by P.W. 1 
and accused 3. This part of the case is amply supported by evidence. Though the 
learned Additional Sessions Judge has discussed this matter elaborately with refer- 
ence to the oral and documentary evidence in this point, I shall refer to the evidence 
in brief. In addition to the evidence of P.W. 1 on this point, there is the fact that 
the Pollachi Co-operative Sales Society and Udamalpet Co-operative Sales Society 
which had been allotted 200 tons each found it very difficult to supply any chillies 
because of the action of P.W.1 or his men in rejecting the chillies sought to be supplied 
by these societies. The matter went to such length that Mr. Mahalingam, M.L.A. 
had to write a letter Exhibit P-878, dated 12th June, 1957 to the President of the 

' Coimbatore Central Co-operative Stores. P.W. 105 enclosing a copy of the petition 
from S. K. P. Kaliappa Gounder P.W. 138 and another T. Venkatakrishna Naicken 
in, which personal allegations had been made against accused 1, that accused 1 and 
the selection agent P.W. 1 were putting pressure upon the grower members of their 
society to accept their terms, that is, to pay them at Rs. 3-12-0 per maund if the goods 
supplied by the members, were to be selected and accepted. It is in evidence that 
in the first instance only about 24 tons were accepted from the Pollachi Co-operative 

Sales Society and after complaints were received from the said society about 61 
tons were exported from this Sales Society. ‘That was because the office bearers of 
those two societies were not willing to go along with P.W. 1 and accused 1 in the 

arrangement which they proposed. The Udamalpet Co-operative Sales Socoity 

got so much frustrated by P.W. 1 and his men rejecting the goods available with 
them that they refused to have anything to do with the export of chillies. Exhibit 

P-868 is the letter from the Udamalpet Co-operative Sales Society stating that out 

of 50 samples of chillies only six were selected by the representative of the forwarding 
agent as fit for export.. In a letter addressed to the Deputy Registrar of Co-opera- 

tive Societies a copy of which is Exhibit P-867, that society had given as the reason 
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that the representative who selects the stuff is himself a merchant and so his 
selection has been unfair. 


Then there is the fact that Karamadai Salės Society, though no allotment had 
been made at all to it, supplied 142 tons. There was not even a letter from that 
society accepting to supply any chillies, even though a copy of the circular Exhibit 
P-492 was sent to them. Dharapuram Co-operative Sales Society offered to supply 
only 5 tons (see Exhibit P-496, dated 2gth March, 1957). They presented a bill 
Exhibit P-783 for the value of 61 and a quarter tons and it ultimately came to supply 
92 tons. The Sulur Society was allotted only 20 tons. But the second accused sent 
a letter Exhibit P-810 allotting an additional quota of 65 tons. Gobi Co-operative 
‘Sales Society exported 80 tons as aga‘nst the 50 tons which were allotted to it, Tn 
the report submitted by G.W. 1 Exhibit P-2403 as early as 29th August, 1957, he 
had pointed out that many irregularities had been committed, that the Coimbatore 
Central Co-operative Stores had employed P.W. I and in conspiracy with the 
various societies 17,700 bags of chillies belonging to P.W. I, had been managed to be. 
exported to Ceylon, passing them as collected from the societies. The third accused 
when examined before Sessions Court practically admitted the truth of the prosecu- 
tion evidence in respect of the purchases and despatches. The Karamadai Sales 
Society which as already mentioned had not been officially allotted eny quota and 
which did not offer to supply suddenly supplied 4,720 bags in three days in 23 
separate despatches. The evidence on record shows that Karamadaj Society 
could not have really despatched so many bags. P.W. I gave evidence about his 
` purchases in Dindigul and their despatch to Tuticorin. There are the bills Exhibit 
P-207 to 304. His evidence is supported by P.W. 55, who was attached to the 
tharegu mandy of A. Soudappa Goundar and 8. P. Kallappa Goundar, and by the 
evidence of P.W. 56 who was attached to A.R.S.M. Somasundaram Pillai, Tharagu 
Mundy, Dindigul, P.Ws. 62, 64, 65, 70 and 71 speak to the sale transactions covered 
by bills Exhibits P-247, 248, 256, 262 and 268. P.W. 63, a clerk in the Mundy of 
Perumal Goundan speaks to the sale of 30 bags under Exhibit P-299 to P.W. 1. 
P.W. 68 speaks to the transactions covered by the printed bill Exhibits F-291 and 
292. The purchases in Rajapalayam by accused 3 are spoken to by P.W. 67 who 
runs a commission mundy at Rajapalayam, about the sale transaction under Exhibit 
P-2212 which is the entry found in the name of accused 3 at page 37 of Exhibit 
P-2213. P.W. 69 who is running a commission mundy at Rajapalayam also gave 
evidence in regard to this purchase. P.W. 75 a broker at Rajapalayam who was 
assisting P.W. 118 an employee of accused 3, deposed that P.W. 93 brought P.W. 
118 and requested him to introduce him to the mundies dealing in chillies at 
Rajapalayam and that accordingly, he introduced P.W. 118 to some of the mundies. 
He also proved the sale transactions as per Exhibit 2245 to 2248 in the mundy of 
Ramaswamy Raja whose partner was Sankararaja. P.W. 74 another commission 
mundy merchant of Rajapalayam spoke to the sale covered by the original of Exhibits 
P-2244 to P.W. 118 for accused 3. In addition, the purchases at Rajapalayam 
are admitted by accused 3 himself as also his employee P.W. 118 and his son-in-law 
P.W. 119. In regard to purchases in Dindigul there was also the evidence of PWs. 
76, 77, 102 and 103, the employees of P.W. 11. There was ample evidence in the 
form of Exhibits P-191 to 165, 166 and 167, which showed the despatch of these 
purchases to Tuticorin. ‘There was the tact that Dharapuram Co-operative Sales 
Society despatched 12 lorry loads or 26th April, 1957 and 27th April, 1957 even 
before that society had received the circular letter Exhibit P-20. These 12 lorries 
carried 2,450 bags. According to P.W. 80 out of these 12 lorries, three came from 
Rajapalayam. ‘Then there was the evidence that as far as Karamadai Sales Society 
is concerned, that no chillies of the requisite quality is grown there. It is on that 
basis that no allotment seems to have beer made to that society. As already men- 
tioned the circular Exhibit P-498 was not even commumicated to the Karamadai 
Sales Society. P.W. 66, Revenue Inspector gave evidence that registered grower 
like accused 7 and his brother could not have grown and supplied the chillies indi- 
cated against their names in Exhibit P-1313, here was evidence that no chillies 
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were grown in Survey field 137, 151 and 152 thus showing that the entries relating 
to accused 7 in Exhibit P-1319 are fictitious entries. We have other documents, 
which are more or less admissions by one or other of the accused. There is Exhibit 
P-389.to which accused 3 is a party., The statements made by accused 3 support 
much of the prosecution case. The letters and notices issued by P.W. 1, also 
broadly support the evidence of P:W. 1.- Then there is the note submittec by accused 
2 Exhibit P-883, whether it was submitted on 24th June, 1957 as claimed by 
accused 2 or in 1958 as mentioned by the President of the Coimbatore Central 
Co-operative Stores, P.W. 105. The statement found in this note considerably supports 
the prosecution case with regard to the purchase and despatch of these chillies from 
Dindigul and Rajapalayam. Thus, the evidence in support of the prosecution case 
about the purchase and despatch of chillies from Dindigul and Rejapalayam 
consists of evidence of the purchases at those places and their despatch to 
Tuticorin, the evidence about the fact that these chillies could not have 
been grown within the area ofthe. societies, which are supposed to have despat- 
ched them, that in some cases, the despatches were made even before societies 
themselves got the circular letter asking them to supply, that two societies 
which had been allotted the major part of 520 tons were effectively prevented from 
exporting large quantities because their office-bearers were not prepared to go 
along with the accused and the quantity. thus saved was purported to have been 
allotted to the other societies, the office-bearers of which were prepared to go along 
with the accused and that the society, which has not even been made any allotment 
and which had not offered to make any export that is, Karamadai Sales Society, 
is supposcd to have exported the largest quantity. I have referred only to some 
pieces of evidence and not exhaustively on this point. These amply bear out the 
conclusion of the learned Additional Sessions Judge that the major part of the chillies 
which were exported to Ceylon, were not the produce of the grower members of the 
various Sales Societies in Coimbatore district, but were purchased ın Dindigul and 
Rajapalayam by PW. 1 and accused 3 and exported to Ceylon, as though they were 
the produce of the grower members of the various Sales Societies in Goimbatore 
district. I am completely satisfied with the conclusions arrived at by the lezrned 
Additional Sessions Judge, on this point. There seems to be little doubt that the 
various accused, taking advantage of their positions; have used P.W. 1 and accused 3 
for purchases of chillies in Dindigul and Rajapalayam and they have made it appear 
as though they were the produce of the grower members of the various Sales Societies 
in Coimbatore district.. That they should have made considerable sums of money 
by this process is also opvious. ‘Their profits would probably have been conside- 
rably higher and the fraud perpetrated by them might not have been come to light, 
but for the fact that the Ceylon Co-operative Wholesale Establishment made a 
cut in the amount to be paid for the chillies exported to Ceylon and this resulted 
in diminishing the amount available for distribution among the various persons 
concerned; P.W. 1 being particularly hit hard. But even so, the question remains 
whether any offence has been committed by the accused which is punishable under 
law. 


Section 5 of the Imports and Exports (Control) Act, 1947, reads as follows :— 


“5. Penaliy.—If any person contravenes, or attempts to contravene, or abets a 
contravention of, any order made or deemed to have been made under this Act 
-or any condition of a licence granted under any such order, he shall, without 
prejudice to any confiscation or penalty to which he may be liable under the 
provisions of the Sea Customs Act, 1878 (VIII of 1878) as applied by sub-section 
(3) be punishable with imprisonment for a term which may extend to one year, 
or with fine, or with both. Frovided that in the absence of special and 
adequate reasons to the contrary to be recorded in the judgment of the Court, such 
imprisonment shall not be for less than six months.” 


The words “‘ or any condition of a licence granted under any such order” were 
inserted in the section by an amendfient, which was not in force when the offences 
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under consideration in this case are said to have been committed. Ifthe accused 
were otherwise punishable, the fact that the words above mentioned were not part 
of section 5, at the time the offences under consideration are said to have been com 
mitted, would not.make any diffrence and the accused would still be punishable. 
That is the effect of the decision in Banarsi Das v. Cane Commissioner, U.P.1, which 
approved of the view of the Bombay High Court in the decision ir, State v. Abdul 
Aziz?,.in preference to the view of the Calcutta High Court in G. T, A. Pillai v. 
H. P. Lohia®, Section 3 of the Act is the section, which gave power to the Central 
Government to prohibit, restrict or otherwise control the import and the export of 
goods of any specified description into or from India. In pursuance of the powers 
under conferred by section 3 of the Act, the Export (Control) Order has been 
ae niles Clause 5 of the Exports (Controi) Order reads thus : 


“5 (1). A licence granted under this Order may contain such conditions 
not inconsistent with the Act or this Order, as the licensing authority may deem 
fit. 


(2) It shall be deemed to be a condition of every licence— 


(a) that the licensee shall not, except with the permission in writing of the 
fea authority or any ‘person ‘authcrised by it in this behalf, transfer the 
cence; 


(6) that the goods for the export of which the licence is granted shall be the 
property of the licensee at the time of the export. 


(3) The licensee shall comply with all conditions imposed of deemon to be 
imposed under this clause.” 


The licence granted in this case marked as Exhibit ee as contains among other 
clauses; the following two clauses; 


‘4 This licence does not exempt the exporter from any restrictions imposed 
by State Government or any of the officers under their control. 


8. (Any special conditions.).”’ 
Clause 3 of the Export (Control) Order, 1962 reads as follows : 


“o, Restriction on export of certain gacds—Save as otherwise provided in this 
Order, no person ‘shall export’ any goods of the description specified........ ‘Se 
except under and in accordance with a licence granted by the Central Governa 
ment or by any officer specified in Schedule II.” > 


In this case the export is under a licence granted by an officer- specified in Schedule 
II. So, the further question is, whether the export is in accordance with the licence 
s0 granted. The prosecution case is that the conditions in the Circular of- the 
Registrar of Co-operative Societies already referred to and marked as Exhibits 
P.-g50 and P.-451 are restrictions imposed by an officer under the control of the 
State Government under clause 7, or clause 8 of the conditions of the licence. 
Clause 8 is really intended to cover special conditions, which may be inserted in 
the licence itself and as no special condition has been inserted in the licence itself, 
clause 8 may be left out of account. Nor does the licence contain any conditions 
of the kind the Registrar sought to impose. So, the question is whether the condi- 
tion No. 7 enables the Registrar of Co-operative Societies to issue instructions of 
the kind contained in Exhibits P.-450 and P.-;51 and those instructions have the 
force of law and can be deemed to be conditions -imposed by the licence itself, so 
that it could be said that the accused in this case, by contravening the instructions 
issued by the Registrar of Co-operative Societies, woukd be deemed to have contra. 





1. (1963) 2S.C.R. (Supp.) 760: A.I.R. 1963  -2. A.I.R. 1962 Bom..2431, 
S.C. 1417. l À . , 39 A.I.R.°1957 Cal. 83. 
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vened clause 3 of the E.ports (Control) Order, 1962. Now clause 7 of the licence 
does not say that the licence will also be subject to such conditions as may be imposed 
by the State Governments or any of the officers under their control. Neither the 
Imports and Exports (Control) Act, 1947, nor the Exports (Control) Order, 1962, 
enables the State Governments or any of the officers under their control to impose 
any restrictions. Restrictions of the kind which the Registrar of Co-operative 
Societies has purported to impose cannot be brought in by means of a condition 
contained in the licence even, if the licence contained a specific provision enabling 
the State Governments or any of the officers under their control to impose such 
restrictions. If it is intended to confer on the Registrar of Co-operative Societies, 
powers to issue the instructions which he had issued, and to make such 
instructions have the force of law, it would be recessary that the Act itself 
or at least the Export (Control, Order should confer such power. On the 
other hand, even if the Imports and Exports (Control) Act or the Export 
(Control) Order were to confer such power, it should confer the power 
either on the State Government or eny officers specified by the State Government. 
it should also specify the powers which the State Government or the officers under 
their control might exercise. Tf the contention on behalf of the prosecution is to 
be accepted, it means that the State Government can impose any restrictions they 
please. The power cannot be conferred on an unspecified class of officers of the 
State Government, nor could it be conferred in respect of matters not specified so 
as to make them of the widest amplitude. That would be akin to conferring an 
unrestricted legislative power, on the State Governments or the officers under their 
control. Even powers of delegated legislation under statutes should be restricted 
to specified matters or enable rules to be made only to carry out the purposes of 
the Act. Under condition 7 of the licence, as contended for by the prosecution, 
the State Governments or any of the officers under their control can exercise any 
power and impose any restrictions they choose. The officers of the State Govern- 
ments so exercising the powers need not necessarily be officers specified by the 
State Government or authorised by them nor need the powers be confined to the 
purposes of the Imports and Exports (Control) Act. The purpose of the Imports 
and Exports (Control) Act, as far as export is concerned, would only be either to 
permit or prohibit the export of certain specified goods. That those goods should 
‘be the product of the Co-operative Societies or the produce of the grower members 
of the Co-operative Societies is outside the scope of the Import and Export (Control) 
Act. Therefore, ihe restrictions of the kind, which the Registrar of Co-operative 
Societies sought to impose, cannot be imposed even by the licensing authority under 
the Export (Control) Order; much less can it be done by the Registrar of Co- 
operative Societies. The intention behind the policy of the Government of India 
to make the profits arising out of export available only to actual producers may be 
a good one. It might probably be effected by giving export permit to ihe producers 
themselves. But if it is sought to achieve that object, by conferring powers on all 
and sundry officers or in respect of ali conceivable matters, that would be a dele- 
gation of naked arbitrary powers, which would not be valid in law. A power of 
delegation to be valid, should be to the State Government or any of the officers 
authorised by them either by an order in writing or by a notification in the Gazette 
to exercise powers specifically mentioned in the delegation. This would be neces- 
sary to prevent any public servant, who so chooses from arrogating to himself any 
power he pleases. It would, thus, Le obvious trat condition 7 of the licence does 
not enable either the State Governmert or the Registrar of Co-operative Societies 
to impose any conditions purported to be imposed under Exhibits P-450 and P-451. 
The prosecution was not able to show me any other law under which the Registrar - 
of Co-operative Societies, could exercise the powers which he has purported to 
exercise under Exhibit P-450 or Exhibit P-451. 


In fact, the condition 7 of the licence seems to contemplate not the conferment 
of any power either on the State Gdvernment or the officers under their control; 
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_ it seems to contemplate a power, which the State Government or the officers under 
their control might exercise under any other law. For instance, it may be possible 
for the State Government or the officers under their control in exercise of the relevant 
powers under the Essential Commodities Act to prohibit the export of chillies from 
Coimbatore district. Condition 7 of the licence means that if such a restriction is 
imposed, the fact that the licence has been granted does not mean that the licenced 
holder can contravene those restrictions. It means that if he does so, he would be 
liable to be punished under the Essential Commodities Act and that he will not be 
exempted from the provisions of that Act. It follows that the restrictions imposed 
by the Registrar of Co-operative Societies had no legal sanction behind it and tbere- 
fore any contravention of those restrictions would not be an offence punishable 
under either the Imports and Exports (Control) Act, 1947 or any other law. It 
may be that as the Registrar himself pointed out in his circular such a contraven- 
tion might entail cancellation of the licence and the licensee society may also not be 
allowed any quota thereafter. It may be that the Registrar may have power to 
take departmental action against the Co-operative Societies or the office bearers 
‘thereof under the Co-operative Societies Act or any other Act. Suffice it for the 
purpose of this case to say that the contravention of the instructions issued in 
Exhibits P-450 and P-451 would not be a contravention of any law which would 
make the person so contravening liable to be punished either under Imports and 
Exports (Control) Act, 1947 or any other law. It follows, therefore, that the con- 
yiction of the appellants on charge 2 under the Imports and Exports (Control) 
Act, 1947 cannot be sustained and their appeal will have to be allowed in respect 
‘of that charge. 


We shall now deal with charges 5 and 6. Charge 5 is against accused 1 and 2 
under section 177-A, Indian Penal Code, for falsification of accounts. Charge 6 
is against accused 3 to 12 under section 477-A read with 100, Indian Penal Code, 
for abetment of falsification of accounts, charge 5 reflects to the falsification of 
accounts of the Coimbatore Central Co-operative Stores. Charge 7 is against 
accused 4 for falsification of accounts of Dharapuram Co-operative Sales Society. 
Charge 8 is against accused 5 for the falsification of accounts of the Coimbatore 
Marketing Society at Sulur. Charge g is against accused 7 and g for falsification 
‘of accounts of the Karamadai Sales Society and charge 10 is against accused g, 10 
and 11 for falsification of accounts of the Gobi. Co-operative Sales Society. All 
the accused were acquitted of the charges 7, 8,9 and 10. So we are left only with 
the charge 5 which relates to the falsification of accounts of the Coimbatore Central 
Co-operative Stores and charge 6 against the various office bearers of the four 
primary societies mentioned above for abetment of the falsification of the accounts 
of the Coimbatore Central Co-operative Stores. The main evidence is that of 
P.W. 2, who himself is an approver. He says that he falsified the accounts at the 
instance and on the insistence of accused 1 after his return from Tuticorin on the 
20th May, 1957. He also gives evidence that he told accused 1 that since the goods 
had been supplied from Dindigul and Rajapalayam also, he could not write in the 
accounts, as though they were supplied from the different primary societies, that he 
told the same thing to accused 2 and that accused 2 informed him, that since he 
had passed the vouchers of the receipts and expenditure. P.W. 2 had simply to enter 
them in the accounts and there was nothing wrong about that and that he, P.W. 2, 
wrote falsified accounts in order to safeguard his post in that Coimbatore Central 
Co-operative Stores, though he was aware that he was writing false accounts. 
The falsification of accounts consisted of various entries. To take a concrete 
instance, Exhibit P. 826 contains the entries relating to gth May, 1957, at page 13 
of the day book. Exhibit P-827 is the bill from the Karamadai Sales Society 
claiming a sum of Rs. 9,137.25 towards the valve of 186 bags of chillies and other 
‘incidental charges signed by accused 7. A credit entre has been made to the account 
of Karamadai Sales Society for this sum of Rs. 9,137.25 as claimed in Exhibit P-827. 
There are number of similar credit entries in respect of supplies made by this society 
as well as to the various other societies and there are also debit entries as against 
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these societies for payments made to them towards the bills presented by them and 
the credit entries madein their favour. It is these entries that are said to be false. 
I have already held that in respect of some of the chillies sent to Tuticorin, they 
could not have been the produce of the grower members of the primary societies 
and that they should have been purchased by P.W. 1 and accused 3 fiom Dindigul 
. and Rajapalayam and sent to- Tuticorin. The learned Additional Sessions Judge 
has come to the conclusion that these entries are false entries because accused 1 and 2 
knew that in the case of most of these bills presented bv the primary societies, they 
-do not represent the claim for chillies supplied by the societies themselves ; but 
only for the chillies which had been sent to Tuticorin by P.W. 1 and accused 3 and 
that this amounts to falsification of accounts. Now, at least.as regards the pay- 
ments made to the various societies, there can be no question of false entries because 
payments have actually been made. - As regards the credit entries in their favour, 
it is.not, as though credit entries were made in their favour while no chillies were 
supplied at all. - Chillies were exported to Ceylon, as though they were exported 
-by the Coimbatore Central Co-operative Stores. .Of course, the various primary 
societies were to have sent the chillies to Tuticorin on behalf of and on account of 
.the. Coimbatore Central Co-operative Stores. But by the arrangement between 
.the various office bearers of the societies and accused 1 ard 2; as well as P.W. I and 
„accused 3 chillies had been sent to Tuticorin to the-account of the various primary 
societies. The bills presented by the various primary societies to the Coimbatore 
Central, Co-operative Stoers and the credit entries in their favour in the account 
‘of the Coimbatore Central Co-operative Stores cannot be said to be false in the sense 
that no chillies were sent to Tuticorin, but claims were made as though chillies had 
been supplied. It is true, of course, that those societies did not, in a number of 
cases send chillies from their respective places; nor were they the produce of their 
‘grower members. .But chillies were as a matter of fact sent to Tuticorin on their 
behalf by accused 3 and P.W..1. It has already been held that there was, nothing 
illegal in this. Therefore though the various documents might have been got up 
to show that the chillies were sent by the primary societies from their respective 
places and also to show that they were the produce of.their members that seems 
to have been due to. the feeling on the part of the accused that they were doirg 
something illegai. .In this case even if the Coimbatore Central Co-operative Stores 
had, purchased .520 tons of chillies from the open market and exported, it would 
not-have been contravening any law, nor would it have been contravening any. of 
the conditions of the licence. .Similarly, even if the various primary societies had 
purchased chillies in the open market in order to supply the quotas, which were 
allotted to them, those societies would not have been guilty of any breach of any 
law. Therefore, the fact that under the wrong impression that in doing what they 
did, that is arranging for puchase of chillies in the open market through P.W. 1 and 
accused 3 and despatching them to Tuticorin, they were guilty of the breach of 
some law they were trying to create evidence to show that they were despatching 
the chillies which were produced by the grower members, from their respective 
places, they were not guilty of any offence. Therefore, wnen the.respective societies 
presented bills to the Coimbatore Central Co-operative Stores for payment to them 
for chillies, which in fact had been purchased by P.W. 1 and accused 3 in the open 
market at Dindigul and Rajapalayam and despatched to Tuticorin on behalf of 
the various primarv societies, the ciaims of the various primary societies could not 
be said to be false claims.and the entries with regard to them in. the accounts of 
the Coimbatore Central Co-operative Stores could’ not be said to be false entries. 
The bills presented by the various societies would be false claims, only if in fact, 
no chillies had been supplied on their behalf, but payment had been claimed, But 
in this case,.the claim was made only for chillies which were actually supplied though | 
they thay not be the chillies which the various primary societies procured from 
their members and despatched from their respective places. , I do not think; there- 
fore, that there, is any question of falsification of accounts of the Coimbatore Central 
Co-operative Stores. It follows, therefore, that accused 1 and 2 are not guilty of 
the offences with which they are charged under charge 5 and consequently, the 
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other accused .are not guilty of abetting those offences. . The whole of the prosecu- 
tion case rests upon the basis that there has been a contravention of the Imports 
and Exports (Control) Act, 1947, and the Exports (Control) Order as well as the 
conditions of the licence. That the various accused have brought into existence 
various documents, in order to show that the chillies which were exported, were 
‘the produce of the members of the primary societies and that they were exported 
from the respective headquarters of the primary societies is, the whole of the charge 
in respect of falsification of accounts as well as the preparation of the other documents. 
‘Once it is held that there has been no contravention of the provisions of either 
Imports and Exports (Control) Act, 1947, or the Exports (Control) Order or any 
‘of the conditions of the licence, the accused could not be held to be guilty of charges 
of falsification of acccunts. i 


_ What 1 have said immediately above applies also to charges 59 and 61. I am 
dealing, with them even at this stage because the observations which J have made, 
apply to these charges also. Charge 59 is against accused 7 under section 199 read 
with 193, Indian Penal Code, and charge 61 is against accused 9 under the same 
sections of the Indian Penal Code. Sections 199 reads as follows :— 


“199. Whoever, in anv declaration made or subscribed by him, which 
declaration any Court of Justice, or any public servant or other person, is bound 
- or authorised ‘by law to receive as evidence of any fact, makes any statement 
' which 1s false, and which he either knows or believes to be false or does rot 
believe to be true; touching any point material to the object for which the 
declaration is made or used, shall be punished .in the same manner as if he gave 
' false evidence.” 
And section 193 reads as follows :— 


“tog. Whoever intentionally gives false evidence ın any stage of a judicial 
proceeding, or fabricates false evidence for the purpose of being used in any 
stage of a judicial proceeding, shall be punished with imprisonment of either 
description for a term which may extend to seven years, and shall also be liable 

. to fine.” l l 

Section 193 cannot obviously apply because there is no case of fabrication of false 
evidence for the purpose of being used in any stage of a judicial proceeding. 
Section 199 cannot also apply here because these are not declarations which any 
Court of Justice or any public servant or other person is bound or authorised by 
law to receive as evidence of any fact. Charge 59 is in respect of Exhibit P-87. 
-This is signed by accused 7 in his capacity as President of Karamadai Sales Society. 
It reads as follows — 


“We hereby declare that the quantity of 62 tons and 6 cwts. of dried red 
chillies supplied to Coimbatore Central Co-operative Stores, Limited; by us 
for export is the produce of our members grown in their fields as detailed below.” 


The details of supply by eight members includes supply by accused 7 and his two 
brothers. The evidence in this case, which, in the view that I take of the law it is 
not necessary elaborately to go into, establishes that the alleged procurement from 
eight members as detailed in Exhibit P-87, could not be true. But specifically 
P.W. 66’s evidence establishes that survey numbers 137, 151 and 152 could not have 
been cultivated with chillies in Faslis 1365 and 1366, as shown. by the adangals. 
Therefore, at least in respect of the alleged supply by accused 7 of g60 bags, the 
entry in the export book Exhibit P-1313 could not be true. Therefore, we can 
take it as established that accused 7 made the declaration knowing it to be false 
declaration. 


Tne declaration involved in charge 61 is Exhibit P-1234 signed by accused 9 
in respect of supply of 418 mounds of chillies from the self-cultivation in survey 
field g1-A and 92-B in the village of Veerapandi. P.W. 73 has given evidence with 
reference to the entries in the adangals that these survey fields had been acquired 
in 1950 for extension of town and during the period under consideration houses 
.were in existence on those fields, ‘The corresponding entry in the export hooks 
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Exhibit F-2047 had been marked as Exhibit P1312. The only explanation 
accused g could give was that he had given those survey numbers from memory, 
but that in fact he had supplied chillies grown by him in his own lands. Even so, 
his declaration that the chillies were raised in survey fields gi1-A and 92-B is false. 


Now in spite of the fact that these two declarations are false, I do not think 
that accused 7 and g could be held to be guilty of offence under section 199, Indian 
Penal Code, because the declarations made by them were not declarations which 
any Court of Justice, or any public servant or other person is bound or authorised 
by law to revise as evidence of any fact. It is true that P.W. 2 had given evidence 
that on a particular date, he had been told by the Customs Officer that he had 
received complaints that the chillies that were exported under the licence Exhibit 
P-14 were not the produce of the grower members of the’ various primary societies; 
but had been brought elsewhere and that he had explained the matter to him and 
that therefore, subsequently the various declaration forms were got up in respect 
of the arrivals in Tuticorin on 7th, 8th and gth Mey, 1957. But his evidence also 
is that none of these declaration forms were actually produced before any officer. 
That apart the Customs Authorities are not concerned with the question, whether the 
chillies that were exported were chillies grown by the grower members of the various 
primary societies. They are only concerned with the question, whether there was an 
export licence permitting the export of chillies. They are not concerned as to who 
produces those chillies. It cannot be said even that they were interested in finding 
out that the chillies that were exported were actually the property of the licencee 
as provided for under clause 5 (4) of the Export (Controi) Order. That is really a 
matter for the authorities, who had issued the licence and even for deciding whether 
the chillies were the property of the Coimbatore Central Co-operative Stores which 
was the licensee and which was exporting the chillies, it was not necessary to have 
declaration forms like Exhibit P-87 and P-1234; nor was any public servant or 
other person bound or authorised by law to receive these declaration forms as evi- 
dence of any fact. As I have already held that the instructions issued by the Regis- 
trar of Co-operative Societies under Exhibits P-450 and P-451 had no legal sanc- 
tion, there is no question of any public servant or other person, being authorised by 
law to receive these declarations as evidence of any fact. It follows, therefore, that 
the charges 59 and 61 cannot be sustained and accused 7 and g are entitled to be 
acquitted under these charges. 


The next set of charges are charges I1, 13, 15, 17, 19, 21, 23 and 25 against 
accused 1, 7 and 12 for forgery of a valuable security under section 467, Indian 
Penal Code and charges 12, 14, 16, 18, 20, 22, 24, and 26 under sections 467 and 
4.71, Indian Penal Code, against accused 1, 2, 7 and 12 for using forged documents 
as genuine. In respect of these charges accused 1 and 7 alone have been found guilty 
and accused 2 as well as accused 12 have been acquitted. All these charges are related 
in the despatches from the Karamadai Sales Society. Charge 11, is in respect of 
P-59. Charge 13 is in respect of Exhibit P-83, Charge 15 is in respect of 
Exhibit P-81. Charge 17 is in respect of Exhibit P-61. Charge 19 is in respect of 
Exhibit P-63. Charge 21 is in respect of Exhibit P-79. Charge 29 is in respect of 
Exhibit P-67. Charge 25 is in respect of Exhibit P-45. With regard to the charge 
17, it is established that MDY. 966, by-which 217 bags of chillies are supposed to 
_ have peen sent on 7th May, 1957 is a Fiat Car and not a lorry. In respect of the 
charge 11, which is in respect of Exhibit P-59, it has been found that MDF 1397 by 
which 250 bags of chillies are alleged to have been sent on 7th May, 1957 is really a 
Fargo passenger bus. There is in addition the fact that the white katchat Exhibit 
- P-140 in relation to this charge mentions the number as MDU 1394. -The substi- 
tuted voucher Exhibit P-186 shows the number as MDU 1394 and only the voucher 
which is said to have been forged shows the number as MDF 1397. In view of this 
confusion charge 11 may be left out of account as also charge 17. ‘Though there is 
a confusion about the charges 11 and 17 on the ground that they refer to a Fargo 
passenger bus and a Fiat.Car respectively, there is no doubt that the bags of chillies 
- which were alleged to have been sent by these motor vehicles did reach Tuticorin, 
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Tt is not now possible to say how exactly this confusion arose. We may, therefore, 
confine ourselves to the other 6 charges, namely, charges 13, 15, 19, 21, 23 and 25. 
Charge 13 is in respect of Exhibit P-83. The white katchat in respect of it is Exhibit 
P-68 and the substituted vouchers is Exhibit P-197. I shall explain what the white 
katchat and the substituted vouchers are a little later. Charge 15 is in respect of 
Exhibit P-81 and the white katchat and the substituted vouchers in relation thereto 
are Exhibits P-135 and P-190 respectively charge 19 is in respect of Exhibit P-63 and 
the white katchat and the substituted vouchers are Exhibit P-192 and P-136. 
Charge 21 is in respect of Exhtbit P-79 and the white katchat and substituted voucher 
are Exhibits P-169 and P-18g respectively. The white katchat and the substituted 
vouchers in respect of charge 23, are Exhibits P-174 and P-194 respectively. The 
white katchat and the substituted vouchers in respect of charge 25, are Exhibits 
P-172 and P-199 respectively. How these documents came into existence are spoken 
to by P.W. 2, P.W. 4 and P.W. 7. The chillies that arrived in Tuticorin on 7th, 
8th and gth May, 1957, were accompanied by mere white katchat which were 
brought by the various lorry drivers mentioning the number of bags sent by that 
lorry and the amount of lorry hire that had to be paid. As already mentioned, 
P.W. 2 had to give explanation to the Customs Authorities for the rumours which 
they had heard that the chillies that were expo: ted were not the produce of the grower 
members of the various primary societies in Coimbatore district, but had been pur- 
chased elsewhere. He, therefore, felt the need for some lorry advice letters. There- 
fore, he made use of the letter paper with the heading of the Coimbatore Central 
Co-opeative Stores which were with him and brought into existence what are called 
the substituted vouchers. These are the substituted vouchers which I have already 
referred to. The white katchats brought by the lorry drivers. I have already referred 
to as white katchat and they are so referred to in the judgment of the learned Addi- 
tional Sessions Judge. The charge of forgery is in respect of the acquittance found 
on the reverse of Exhibits P-59, P-83, P-81, P-61, P-63, P-79, P-67 and P-45 respec- 
tively under charges 11, 13, 15, 17, 19, 21, 23 and 25. The charge of foregery in 
which necessarily the element of payment of moncy is involved, is sought to be made 
out by reference to the amounts mentioned in these documents. Whereas the white 
katchats and substituted vouchers referred to a smaller amount, the documents 
which were prepared in Coimbatore on the roth May, 1957 refer to a higher figure. 
Under charge 11 both the white katchat as well as the substituted vouchers mention a 
sum of Rs. 100 whereas the documents prepared in Coimbatore on 10th May, 1957 
shows a sum of Rs. 156-25. Under charge 13 the figures are Rs. 81-04, Rs. 81-04 
and Rs. 140 respectively ; under charge 15 Rs. 80, Rs. 80 and Bs. 125 respectively; 
under charge 1g they are Rs. 80, Rs. 80 and Rs. 136 1espectively. Under charge 29 
Rs. 81-04, Rs. 81-04 and Rs. 125 respectively ; under charge 25 Rs. 81-04, Rs. 81-04 
and Rs. 130 respectively. The evidence in regard to the preparation of the docu- 
ments at Coimbatore is that of P.W. 1, P.W. 7 and of course, P.W. 1 himself. The 
prosecution case is that the lorry hire that was actually paid to the various lorry 
drivers are mentioned in the white katchat and the substituted vouchers, but that in 
the documents prepared at Coimbatore on 10th May, 1957, the higher figure was 
mentioned that it was intended that K.M. Mohideen Company was to pay the 
amounts mentioned in the white katchat, but to claim a higher figure from the 
Coimbatore Co-operative Central Stores and that the difference was to go to accused 
1. Exhibit P-775 which has been prepared by P.W. 2 shows the difference between 
the amount actually paid to the various lorry drivers as lorry hire by the K.M. 
Mohideen & Co., and what was actually claimed from the Coimbatore Central 
Co-operative Stores as about Rs. 800. This Exhibit P-775 also contains the lorry 
numbers 10 which reference has been made already. Though these letters which 
were prepared in Coimbatore on roth May, 1957 contained the signatures of accused 
7, and on the reverse acquittances by various persons, who are supposed to have 
received the amounts mentioned therein, evidence has been let in of witnesses who 
were connected with those lorries to the effect that the persons who have signed on 
the reverse of these documents are either persons not known to them, or the signatures 
are not those of their lorry drivers or cleaners? It is on this basis that the charge of 
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forgery ‘rests. But apart from the other discrepanciés, as to whether these docu- 
ments could have been prepared in Coimbatore on 10th May, 1957 as for instance 
as to. how the substitued vouchers and the katchats sent by P.W. 2 through P.W. 5 
would have found their way into the hands of P.W. 1 and the discrepancy. in the 
evidence of P.W. 4 which the learned Additional Sessions Judge has referred to, 
there is no direct evidence as to who exactly forged the signatures in the acquittances 
on the reverse of these documents. Nobody has given evidence as to who signed 
them. It has not’been sent to the handwriting expert to show that accused 7 could 
have signed them. Indeed the learned Additional Sessions Judge only proceeds on 
the basis that either accused 1 or accused 7 should have signed them. (See, para- 
graph 165, page 105 of the learned Additional Judge’s Judgment). All that he says 
is that though there is no direct evidence implicating either accused 1 or accused 7: 
as.the persons who made the fictitious stamped acquittance the circumstantial 
evidence is so clinching and so pointing that the only and irresistible conclusion 
possible is that it was accused 1 and accused 7, who were responsiblJe for this false 
document. In the absence. of any satisfactory evidence whether accused 1 or 7 
was responsible for making the fictitious stamped acquittance, both of them could 
not certainly be convicted. I fail to understand how the learned Sessions Judge 
having rightly referred to the decision in re Risasat Ali}, that ‘ making’ means sign- 
ing found both accused 1 and 7 guilty without deciding who among them signed the 
acquittance on the. reverse of these documents. 


_ © This apart, there is no evidence to show that this enhanced sum mentioned in 
these documents was actually paid by the Coimbatore Central Co-operative Stores. 
In the bill submitted by the K.M. Mohideen & Co., Exhibit-P-1470, there is a 
reference to the lorry hire paid by K.M. Mohideen & Co., for the various arrivals, 
from Karamadai Co-operative Marketing Society. The debit entries relating to 
the arrivals of 7th and 8th May, 1957 mentioned the higher figures which are found 
in the documents which are said to have been prepared in Coimbatore on the roth 
May, 1957. ‘This, of course, shows that K.M. Mohideen & Co., have claimed the 
higher figure whereas they should have paid as shown by the white katchat and the 
substituted vouchers only the lower figures. But there is no evidence to show that 
this higher figure was actually paid. Exhibit P-1474 contains a sum of Rs. 3,71 7-25P. 
which includes the higher figures found in the documents said to have been prepared 
in Coimbatore on 10th May, 1957. But including this sum of Rs. 5771-85 the 
total comes to Rs. 70,429.65, a sum of Rs. 35,000 has been paid and the balance due 
is shown as Rs. 35,427.65. There is no evidence that the whole of this sum of 
Rs. 35,427 65 was actually paid to K.M. Mohideen & Co. If there is such evidence, it 
could be said that it has been proved that Exhibits P-83, P-81, P-63, P-79, P-67 and 
P-45 which are said to have been prepared at Coimbatore on 1oth May, 1957 were 
used for the purpose of getting a higher amount than what was actually paid. But 
there is no clinching evidence on this point. The accused concerned with these 
charges, that is accused 1 and 7 are therefore, entitled to the benefit of doubt on the 
question of the making of the documents being the valuable securities. The result 
is all the appellants are entitled to be acquitted of all the charges on which they have 
been convicted. It follows therefore, that the revision filed by the State has to be 
dismissed. 


These appeals are therefore allowed, the convictions of the appellants are set 
aslde and they are acquitted. Their ponds will be cancelled. 


The evidence in this case is very voluminous. As many as 158 persons were 
examined by the prosecution. Two witnesses were examined as Court witnesses. | 
9515 exhibits. were marked on the side of the Prosecution and 231 exhibits on 
behalf of the accused and two exhibits by the Court. This voluminous evidence 
has been very carefully analysed by the learned Additional Sessions Judge. His 
conclusions on the facts have been sound. Where he has gone wrong is only as 


eee,” 
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regards the legal consequences that flow from the proved facts. In view of my 
conclusions on the questions of law that arise in this case, I have not considered it 
necessary to go in greater detail into the evidence both oral and documentary in 
this case, except in so far as they are necessary to illustrate the conclusions. But 
otherwise, I generally agree with the conclusions on the facts arrived at by the 
learned Additional Sessions Judge. I have refrained from referring to the evidence 
oral and documetary in greater detail orily because, I do not want to load the judg- 
ment with unnecessary material. On the proved facts themselves, the accused 
cannot be said to be guilty of any of the offences with which they are charged. 


Before parting with these cases, I would like to mention that much time, labour 
and money would have peen saved, if only someone had applied his mind seriously 
to the legal consequences that flow from the facts of these cases. As I have held, even 
on the facts proved, no offence has been committed. If this had been considered 
even at the beginning, much of the time, expenses and labour could have been saved. 
I have only to say that nobody need waste any sympathy on the accused. 

as Revisons dismissed. 
V.M.K. . Appeals allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Original Matrimonial Jurisdiction.) 
PRESENT :—Mr. Jusricze A. ALAGIRISWAMI. 
(In the mnatter of the Indian Divorce Act, 1869). 


Solomon Devasahayam Selvaraj. . `.. Petitioner 
? E . 


Chandirah Mary 


Divorce Act (IV of 1869), section 32—Husband and wife setting up a separate house 

and living there as a result af petition for maintenance by wife—Wiaife leaving the 
husband shortly—Subsequent maintenance order against husband by consent—Later 
enhancement ‘also by consent ord2r—Husband’s petition for restitution of conjugal 
rights— Sustainability —‘Desertion’ —Test. a 


Respondent. 


From the facts of the case, it is clear that the respondent (wife) was insisting 
upon a separate establishment being set up, that the petitioner (husband) Was 
_ not willing to, leave his brother and sister-in-law and that the petitioner: also 
apparently had ‘his. grievance about the: respondent going away to her parents? 
‘house off and on and taking her own timefor.coming back. These things natural] 
Jed to the feelings becoming embittered, which ultimately resulted in the wif, 
filing a petition for maintenance. As a result of what happened in the Court 
the husband set up a separate home to which both the parties moved in November. 
1959. ‘After. about three weeks, the wife was taken away by her father to his 
house and thereafter, the parties had not been cohabiting: together. Subsequent] 
‘in 1960 on the petition .of the wife an order for maintenance (by consent) se 
made against the husband and m 1965 it was enhanced by a consent order 
The.husband then applied for restitution of conjugal: rights. ; 


Held : From the evidence adduced in this case, it is clear that the respon- 
dent. (wife) had been insisting upon a separate establishment and having got 
one, would not have left it without sufficient reason; the petitioner- (husbaed 
had ‘compelled the wife to leave the matrimonial home; she could not þe 

. deemed to have deserted. i m 


The sole object of the petit‘oner, filed after a long lapse of time, is to get rid 
of the maintenance order passed against the petitioner. f 





i 


*O.M.S. No. 14 of 1965: > 2 21st September, 1967. 
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=- Obiter: It is high time that the Indian Divorce Act is brought into line with 
`` the Hindu Marriage Act, the Parsi Marriage Act and the Special Marriage Act, 

1954. e 


It is unnecessary and wholly incongruous that the cases under the Indian 
Divorce Act should be heard by a High Court Judge in the city and decrees. 
passed by District Judges should be confirmed by a Bench of three Judges of the 

- High Court It is necessary and it would be advisable to bring the provisions 
of the Indian Divorce Act in regard to divorce and judicial separation, in line 
with the provisions of the other three Acts. l 


O. K. Nambiyar, for Petitioner. 
F. Samuel, for Respondent. 
The Court made the following 


ORDER :—This is a petition under section 32 of the Indian ‘Divorce Act by a 
huspana for restitution of conjugal rights against his wife. The parties are Indian 
Christians. They were married on 26th May, 1955. The husband was then living 
with his brother and his family and the wife was taken to that house. Soon after 
about the middle of July, 1955, the wife was taken to her parents’ house for the month 
of ‘ Adi’ as is usual in the south in the case of newly married brides. She came 
back to the husband’s house not at the end of Adi but much later. It appears that 
the wife used to go to her parents’ house off and on and once the husband’s brother’s 
father-in-law had to go and persuade the wife’s parents to send her to her husband’s. 
house and another time one Rev. Chinniah had to be approached. Ultimately 
in 1959, the wife filed a petition before the Chief Presidency Magistrate under 
section 488, Criminal Procedure Code, for maintenance. As a result of what 
happened in the Court, the husband set up a separate home to which both the parties. 
moved on 19th November, 1959. After about three weeks, the wife was taken 
away by her father to his house and thereafter, the parties had not been cohabiting 
together. Immediately after the wife went to her parents’ house, she filed another 
petition for maintenance and without much contest, she was awarded a sum of 
Rs. 25 per mensem as maintenance on 18th January, 1960. In 1965, she filed 
another petition for enhancement of maintenance and it was enhanced to Rs. 35, 
‘per month with the consent of both the parties. ‘Thereafter, the husband sert a 
notice demanding that his wife come and live with him and followed it up with the 
present petition. 


The wife’s contention is that she was treated with cruelty by her husband and 
his sister-in-law and that therefore, she was forced to leave. She also alleged that 
her husband had illicit intimacy with his sister-in-law and that because she found 
it out her husband and his sister-in-law began to ill-treat her. She further alleged 
that after they set up a separate establishment soon after the first petitiop for main- 
tenance, the husband never lived in the house and was always taunting her saying 
that as she wanted a separate house and he had provided it, she should be satisfied. 
with it and that she could not expect any other husbandly actions or attitudes from 
him, and that was why, she had to leave on the 14th December, 1959. 
On the other hand, the petitioner’s case was that the respondent had already, even. 
before her marriage, given her heart to another young man and that she was, there- 
fore, unwilling to have normal sexual relations with the petitioner, and that the 
respondent’s father was trying to geta divorce for her and also a lump sum from 
the petitioner so as to enable the respondent to be married to another young man. 


I am satisfied that the allegation of the respondent that she found her husband. 
and his sister-in-law in compromising circumstances is wholly untrue. This could 
not have happened in the ease of a newly married husband within 10 days of the 
marriage, nor is it likely that the husband was sleeping separately and that this 


enabled him to have illicit intimacy with his sister-in-law. The particulars, as to 
e 
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the happenings on the night on which the respondent says she found her husband and 
his sister-in-law in bed together, are too artificial to be believed. The husband 
could not have come into the 100m in which the respondent was lying down and 
immediately gone out to lie with his sister-in-law. He should certainly have 
expected that his wife would be awakened and might even notice what he was 
doing. Nor am I able to accept the respondent’s evidence that she and her husband 
had sexual relations only on the first two days and not thereafter. The story of the 
respondent about her husband having taken away her chain, necklace, €ar-rings 
and ring also sounds too artificial. They covld not have needed repairs so soon 
after the marriage, having only recently been made; nor can I accept her evidence 
that her husband gave the necklace, which was presented to her by her father, to 
her husband’s sister-in-law and that she was wearing it. Indeed, the respondent 
had to change her version and say that it was converted into a chain and given to 
his sister-in-law.. The petitioner and his sister-in-iaw could certainly not have 
shown their relationship so openly; nor can I believe the respondent when she says 
that when she found fault with her husband the next morning, he and sister-in-law 
beat her and fisted her and her hrsband’s brother kept quiet even though he came 
to learn of his wife’s illicit relationship with his brother. The whole story is 
thoroughly artificial and the incident is unlikely. 


What has happened about the necklace given to the respondent by her father 
is that. because of his needs and because he had to incur some debts in connection, 
- with the respondent’s marriage, her father séems to have pledged it. This is clear 
from the letter Exhibit P-d written by the respondent herself to Her father. T cannot 
accept her evidence that that letter was not written by her and that she cannot 
read well. This is only a pretence; nor can I accept her father’s evidence that he 
is not. able to say whether it is a letter written by his daughter.. I accept the 
petitioner’s evidence with reference to this letter. _ Respondent’s father also accepts. 
that he pledged it. In fact, it is this fact of having pledged the necklace and also. 
probably respondent’s father’s inability to provide the things necessary to set up 
a household, that seems. to have been. responsible for the delay in the respondent 
being sent back. to her husband’s house. 


Equally, I must say, I am not convinced of the petitioner’s case that from the 
beginning the respondent was showing añ unwillingness and disinclination to have 
sexual relations with him and that she said that she had already given her heart 
to another young man and that she had been forced to marry him and that, therefore, 
she was not willing to have sexual intercourse and that sbe was giving various excuses 
like pain in the chest etc. Indeed, it is obvious from the evidence of petitioner that 
he had sexual relations quite frequently with the respondent. I am not able to. 
accept his evidence that he had sexual relations with. respondent either while she 
was sleeping or by forcing her. His story about the respondent having told him. 
about her having given her heart to another young man, cannot be true. The 
betrothal took place three months before the marriage and if the ‘respondent was 
unwilling to marry the petitioner and had already given her heart to another young 
man, she could have refused to marry him. I accept the evidence of the respondent 
and her father on this point that the respondent never expressed her unwillingness 
to marry the petitioner. This is only an excuse thought of by the petitioner to 
buttress his case. It is unfortunate that both sides have freely lied about the facts 
of this case, and it is therefore rather difficult to arrive at the truth. Even the 
respondent had said that she had sexual relations with the petitioner only for two. 
days-and that thereafter, the petitioner refused to have sexual relations with her. 


We probably get a picture fairly near the truth from the evidence of the 
petitioner’s sister-in-law. She said that the petitioner and the respondent had to. 
‘go to the open terrace in order to speak to one another and that she thoughta separate 
establishment should be set up for them. I cannot accept the evidence of Srinivasa, 
Mudaliar in regard to what the petitioner is said to have told him about the sexual 
relations between the husband and the wife. He and the petitioner’s ‘brother ‘are 
very old friends, having started their. life together in school and later as labourers 
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in the Buckingham and Carnatic Mills, though he is now in prosperous cirćums- 
tances. It is obvious that all his sympathies are with the petitioner and his brother. 
The truth seems to be that the petitioner having been brought up by his brother and 
sister-in-law from his childhood and got married by them, was very much attached 
to them and did not -want to leave.them.and set up a separate establishment. That 
the should have been very much attached to his brother and his sister-in-law. is 
obvious, and that he should have. shown respect to his sister-in-law is also:obvious. 
This would also-prove that the story of the respondent about the illicit intimacy 
‘between her husband and his sister-in-law cannot be true. What seems to have 
really happened is that the respondent wanted a separate establishment to be set 
up. In addition, she also does not seem to have been ofvery robust health and 
on that account.and.on account of her. mother’s illness, she used to go to her parents’ 
house now and then - This is clear from the evidence .of the petitioner’s sister-in- 
law herse:f She only says. that whenever the respondent went to her parents’ 
house that was for a justifiable reason and they. only found that the respondent found 
it difficult to come back She also says that both the husband-and wife were happy, 
and even the petitioner had to admit that except in the matter of sexual relationship, 
_to all outward appearances during day time, the respondent was behaving normally. 
So, the inference, which we can draw. from the circumstances, is that the respondent 
was insisting upon a separate establishment being set up, that the petitioner was not | 
willing to leave his brother and’sister-in-law and that the petitioner also apparently 
-had his grievance about the respondent going away to her parents’ house off ‘and on 
and taking her own time for coming back. These things naturally led to the feelings 
becoming embittered, which ultimately resulted in the wife filing a petition for 
Maintenance. ` = l o oo i 
As happens in most. cases, when the wife files a petition for. maintenanée, the 
"husband comes forward. with an offer to set up a separate establishment.. It -was 
aiso aided in this case by the advice of the Magistrate that young people should live 
together and a separate establishment should be set up. In fact much of the trouble 
in this case could haye been avoided, if only the husband had set up a Séparate 
establishment soon after the marriage, especially when the respondent was wanting 
a separate establishment and even the sister-in-law says that she thought that is 
-was better to have a separate establishmént. After all, when a man marries, he is 
” bound to provide a matrimonial home for the wife and he cannot go on living with 
his brother and his sister-in-law. The very. suggestion put to. the’ respondent on 
behalf of the petitioner that his brother had put up a big house seems to irbply that 
the respondent and the petitioner should live with the petitioner’s brother and that 
_.the respondent was being unreasonable in insisting upon a separate establishment. 


_. According to.the respondent after a separate establishment was set up, the peti- 
tioner did not stay.in that house at all. He did not even provide her with the things 
necessary for cooking. -He used to go in the evenings, stay in the verandah and 
-go away .and when asked, he said that the respondent had insistéd upon having 

“a separate establishment, that he had given it to her and that she should þe satis- 
fied with it. He also said that because the Court asked her to go and live with him, 
she should: not have agreed and she should suffer for that and he would not be- a 
husband to her. I cannot accept the evidence of the petitioner that he was a 
dutiful husband during this period, that he had provided all the necessities for the 
living, that he used to sleep there-and that he does not know why: his wife went 
_away.. I accept the evidence of the respondent’s father on this point as.also that 
of the respondent.. A woman, who-has been- insisting upon a separate establish- 
-ment.and has got one, would not leave it without sufficient reason. In fact, we get 
an indication of the truth of this from the evidence of Srinivasa Mudaliar_ himself 
‘though Srinivasa Mudaliar wanted to make it appear that the respondent’s father 
merely anxious to get a lump sum from the petitioner, so as to enable him to, get 
his-daughter miarried again.” He had to sav that the respondent’s father came ad 
told-him. that his daughter was not properly ‘treated, but like.a dog;-and_that “he 
should arrange for payment of a lump sum. , He, also had.to admit that the: respon- 
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dent’s father had told him that he was not anxious in getting maintenance because 
his daughter would always be weeping and therefore, he should arrange as he had 
‘asked for. Thus, even from the mouth of a witness-favourable to the petitioner, 
‘it is established that it was not the respondent that was anxious to live separately 
from the husband, that it was not she who wanted maintenance and that she was 
. feeling unhappy over having to Jive away from her husband. It was because the 
respondent and her father realised that-the petitioner did not want her and that 
he was more particular. about living with his brother and sister-in-law rather than 
living in a separate house with his wife, they thought that it would be better to put 
an end to the misery of both parties by getting a divorce and getting the respondent 
‘married off to another person. There is nothing unreasonable about this. 


* =" Itis unfortunate- that the law being what it is, nothing could be done about 
such a situation. The facts of-this case clearly show that the respondent had to 
leave the matrimonial home not because she did not want-to live with the petitioner, 
‘but she realised that it was not possible to live with the petitioner and because the 
petitioner had compelled her to do so. In law that 1s sufficient reason to resist the 
Petition for restitution of conjugal rights. 
~ In Rayden on Divorce, Ninth Edition, at page 175, the following passage 
-,OCCUTS: ey l 
© = “ Desertion .is not.to be tested .by. merely ascertaining which party left the 
:* matrimonial home first. If one spouse is forced by the conduct of the other to 
. leave home it-may be that spouse responsible for the driving out is guilty of 
w desertion. - There is-no substantial difference between the case of a man who 
intends to cease cohabitation and leaves his wife; and the case of a man who com- 
_2, pels his wife by his conduct, with. the same intention to leave him; and the case 
_.. OF oné who persists in treating his wife in a way which he knows she will pro- 
.’ bably not tolerate and which.no ordinary woman would tolerate and she leaves 
.\-bim.”’ See also the decision in Bipinchzndra Fuisingbai Shah v. Probhavati.» 
At page 179 of the same work it is mentioned as follows: 


_ “Where conduct ofthe required nature 1s established, the necessary intention 
is readily inferred for frima faciz a person is presumed to inténd the natural and 
_ probable consequences of his acts and it is not necessary to show in a case’ of 
` constructivé desertion some definite evidence of a clear intention on the ‘part of 
’,one spouse to drive the other away’. ` 
At page 195 it is mentioned as follows : E i 
“The Court has-power to refuse a decree for restitution of conjugal right 
herever the result of such decree would be to compel the Court to treat one of 


the spouses as deserting the other without reasonable cause contrary to the real 
truth of the case.” l 
, At page 200 it is mentioned as follows: 
_ “It is a-husband’s. duty to provide his wife with a home according to his 
. circumstances. There is no absolute rule whereby either party is entitled to 
dictate .to the other where the matrimonial home shall be; the matter is to be 
- „Settled by agreement between the parties, by a process of ‘give and take’ and 
., by reasonable accommodation.” 
‘+ That, the husband-has not done in this case. . | 
~” [must make it clear that ‘the sole object of the petitioner in instituting these 
proceedings is to gét rid of the maintenance order against him. Otherwise, he 
‘need not have waited from 1960 to 1965 having practically ‘consented to an order 
‘for maintenarice both in 1960 as well as in 1965. It is obvious that his action in. 
instituting these proceedings is because the maintenance tate had been increased 
‘by the 1965 order and he wants to get rid of it, In,view of the fact that his case 
ig that the respondent was unwilling to ‘offer him sexual satisfaction, one cannot: 
ga 2 FNN Se j 
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believe’ that he is still hoping that when she comes back, she would do so. The 
wife’s attitude in refusing to go back to her husband is clear when she says that if 
the offer had come much earlier she would have accepted and that it is now too . 
late. He had never made an offer after 1959 to get back his wife. The wife’s 
evidence on this point has a ring of truth about it. At page 266 of Rayden’s the 
following passage occurs: 


“The motives for seeking relief must be bona fide and direct; the sense of injury 
must not be wanting and a decree may be refused, after a long delay during which 
the remedy was known, when the true motive of the petitioner (this particularly 

` applies to a wife) appears to be a collateral nature.” l 


Though at page 26g it is mentioned that the delay occasioned, for instance, by 
poverty, does not affect a suit for restitution of conjugal rights, it is also mentioned 
that unexplained delay in bringing the suit might influence the mind of the Court 
in a subsequent suit for dissolution and that the Court must be satisfied of the 
petitioner’s sincerity. I am satisfied that in this case, the sincerity is lacking in the 
petitioner’s action and his sole object is to get rid of the maintenance order against 
him. ‘To make an order in his favour would be contrary to the facts of this case and 
the petitioner being allowed to take advantage of his own wrong. 


The petition must therefore stand dismissed. The result is unfortunate. ‘The 
respondent continues to get maintenance, which is very poor satisfaction for a young 
woman in her thirties. The husband has no wife and that again is unfortunate for 
a young man in his thirties. But the law being what it is, there is nothing which 
this Court can do to help the parties. 


The petition is dismissed, but in the circumstances both parties will bear their 
Own, costs. 


Before parting’ with this case, I want to make a few general observations. The 
Indian Divorce Act, 1869 is wholly out of date. Its provisions were exact copies 
of the English Matrimonial Causes Act of 1857. Under that Act, it was enough if 
the husband proved adultery in order to enable him to get a divorce from his wife. 
On the other hand that was not enough for a wife to get a divorce against her 
-husband. Something more mustbe proved. The law had -beén amended in 
England as early as 1923 by the Matrimonial Causes Act, 1923, putting the husband 
and the wife on equal footing. The Matrimonial Causes Act of 1937 added some 
more grounds for divorce. The law in India under the Hindu Marriage Act is 
practically the same as in England at present. The Parsi Marriage Act was amend- 
ed in 1936 to put it more or less on the same basis as the English law of 1937. Only 
the Divorce Act which applies to Christians is at least 50 years behind the times. 
No one will consider that the Christians are a backward community compared to the ` 
other communities in the country. It is high time that the Indian Divorce Act is 
brought into line with the Hindu Marriage Act, the Parsi Marriage Act and the 
Special Marriage Act, 1954. Indeed, the Special Marriage Act even provides for 
divorce by consent of parties. 


Another important matter is.that under the Indian Divorce Act for cases arising 
inside the city of Madras, the High Court is the Court.competent to try such cases 
-whereas in the case of other communities, the City Civil Court; Madras, can deal 
‘with the cases. What is more a decree for dissolution of marriage of nullity of mar- 
riage passed by a District Judge has to be confirmed by a Bench of three Judges of 
the High Court. In the case of the other ‘communities the Subordinate Courts 
are cémpetent to deal with these matters and the ordinary provisions of appeal in 
‘civil cases apply. It is unnecessary and wholly incongruous that the causes under the 
Indian Divorce Act, should bé heard by a High Court Judge, in the city and decrées 
passed by District Judges shuld pe confirmed by a Bench of three Judges of the 
High Court.” Itis necessary and it would be advisable, ta bring the provisions of the 
Indian Divorce Act, in regard to diyorce and judicial separation, in line with the 
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provisions of the other three Acts already mentioned. While that is a matter for 
‘the Legislature to consider in its own good time the question relating to the forum of 
trial as well as of appeal under the Indian Divorce Act is an urgent matter. There 
is no need to waste the time of the Judges of the High Court over matters which relate 
to the Christian community which are no more impoitant than similar matters 
Telating to the other communities. 


V.M.K. — Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' [Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice K. VEERASWAMI AND Mr. Justice F. RAmMAPRASsADA 


0. 
Bata Shoe Company Private Limited .. Petitioner” 
U. 
The Joint Commercial Tax Officer, Harbour Division II, 
Madras and another .. Respondents. 


-Madros General Sales Tax Act (I of 1959), section 12 (2)—Assessee filing return belatedly 
but before order of assessment—Assessment by best judgment without considering ihe return 
filed—Validity of —Assessing Officer in making the dssessment bound to consider the 
return filed belatedly. 

There is no provision in the Madras General Sales Tax Act, 1959, which fobids 
filing of a return after a prescribed time or which forbids a return filed belatedly 
being considered by the assessing officer in the assessmert proceedings. The 
scheme of section 12 (2) is not that once a return has not been filed within the 
prescribed time, but filed thereafter, it 1s to be treated as a waste paper not deserv- 
ing any consideration at the hands of the assessing officer. ‘The whole object of 
sub-section (2) is to provide for two contingencies (1) where a return has not been 
filed within the prescribed time, and (2) where one is filed and it is in the opinion 
of the assessing officer incorrect or incomplete. In either of these cases the juris- 
diction of the officer to assess by best judgment does certainly arise. But this does 
not mean that where before an assessment order is made a return is filed, though 
belatedly, the assessing officer is at liberty to ignore it and still apply his best judg- 
ment. Such a procedure will be wholly unrealistic and unrelated to the task of 
finding out the true net chargeable turnover which is the object of section 12. 
Though the jurisdiction to assess by best judgment may arise in the event of an 
assessee failing to file his return within the prescribed time, nevertheless, the return 
filed belatedly is bound to be considered by the assessing officer in making the 
assessment. It necessarily follows from this proposition that he has to look into the 
return and if he feels that it is incomplete or incorrect, he has to follow the procedure 
prescribed by the proviso to sub-section (2) and give an opportunity to the assessee 
to prove the completeness or correctness of the return. Where a true and com- 
plete return is filed, though out of time, the Actdoes not compel the assessing officer 
to ignore it, indulge in imagination and arrive at something which is not related 
to the facts as shown by the return. The very concept of best judgment presupposes 
the absence of a return, or a return which is incorrect or incomplete. 

Petition, under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of certiorari calling for the records in M.G.S.T. No. 1086/ 
65-66 dated 4th January, 1967 on the file of the first respondent herein and quash the 
said order made therein. l 


V. K. Thiruvenkatachari for King and Partridge, for Petitioner. 
The Special Government Pleader, fcr Respondents. 
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. © The Order ,of the Court was. made by.. 


Veeraswami, 7 —The petitioner is à private limited company and seeks to have 
an order of the Joint Commercial Tax Officer, Harbour Division II, quashed. ‘The 
assessment to sales tax relates to the assessment year 1965-66. The return for the 
year-was due to be filed on or before st May, 1965, but it-was actually filed only on. 
gist December, 1966. In the meantime, the Joint Commercial Tax Officer started 
proceedings proposing by his notice dated 28th December, 1966 to determine the 
taxable turnover by best judgment at a certain figure and to levy tax at different rates 
on different items of turnover specified in the notice. It appears that by then the 
assessing officer had called upon the petitioner to produce accounts and for that 
purpose granted at its request several adjournments, but finally, he-declined to give 
time beyond 15th December, 1966.- The explanation for filing the return’ belatedly 
was that the’ petitioner “had to receive figures from various places of business and: 
compile the same to fillin the return. The Joint Commercial Tax Officer made an 
assessment by an order dated 4th January, 1967 by applying his best judgment. He 
thought that the rrturn filed before then need not be taken into account and that he 
was entitled to proceed on the basis that there was no return and applied his best 
judgment to determine the taxable turnover. He has also levied penalty uncer 
section 12 (3) in a sum of Rs. 3,22,391, that being, according to him, one and a halt 
times the tax assessed. | E 

The contention for the petitioner is that the order ofassessment by best jugdment 
is vitiated on account of the fact that it ignored the return filed before the assessment 
order was made. We thirk the ground is well-founded. -There is no provision in the 
Madras General Sales Tax Act,:1959, which forbids filing of a-return after a- pres- 
cribed time or which forbids a return filed belatedly being. considered by -the 
assessing officer in the assessment proceedings. We do not understand the scheme 
of sub-section, (2) of section 12 to be that once a return has not been filed within, the 
prescribed time, but filed thereafter, it is to be treated as a waste paper-not deserving 
any considération at the-harids of the assessing officer. - We take it that the whole 
‘object of sub-section, (2) is to provide for two contingencies (1) where a return has 
not been filed within the prescribed tme and (2) where one 1s filed and it is in the 
opinion of the assessing: officer incorrect or incomplete. In either of these cases the 
jurisdiction of the officer to assess by best judgment does certainly arise., But this 
does not mean, that where before an assessment order is made a return is filed, though 
belatedly; the assessing officer is at liberty to ignore it and still apply his best-judg- 
ment. Such a procedure will be wholly unrealistic and unrelated to the task of 
finding -out the true net -chargeable turnover which is the object of ‘section, 12. 
Though the jurisdiction to assess by best judgment may arise in the event ofan asses- 
see failing to file his return within the prescribed time, nevertheless, the return filed 
belatedly-is bound to be considered by the assessing officer in making the assessment. 
It necessarily follows from this proposition that he has to look into the return and if 
he feels that it is incomplete or incorrect, he has to follow'the procedure prescribed 
- by the proviso to sub-section (2) and give an-opportunity to the assessee to. prove the’ 
completeness or correctness of the return. Where a true and: complete teturn is 
filed, though out of time, we do not think that the Act compels the assessing officer to 
ignore it, indulge in. imagination and arrive at something which is not related to 
facts as shown by the-return. We are; therefore, of-opinion that the order of .the 
assessing officer is.vitiated by reason of the fact that he thought that the return, filed 
belatedly was not at all to be taken into .consideration .and that -he was in. duty 
bound to proceed and assess the petitioner by best judgment. . oat 


= Our ‘attentior has “been invited to an order of this Court, ///s. Deckar. 
Trading Co. v. The Joint Commercial ‘Tax Officer ond” another? an which ‘a 
contrary view has. been taken to thé effect. that a return’ filed: belatedly is 
not bound to be considered. With respect, for the reasons already mentioned by us 
we aré unable to share this view. “As a matter of fact, a Division Bench of this Court 


a eT 
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in the State of Madras v. M. S. K. Shahul Hameed}, has held that, though an assesse 
submitted erroneous provisional, monthly returns, nevertheless, they could not be 
made the basis of an assessment under sectinon 12 (2) if before an assessment order 
is made, the assessee informs the assessing officer of the correct return of the turnover. 
- We observed that in such a case the officer was bound to make the-assessment only 
on the basis of such correct return -and not on the basis of the provisional returns. 
No doubt this is not a case.of provisional returns, but all the same, the principle of 
this judgment applies. The very concept of best judgment presupposes the absence 
of a return, or a return which is incorrect or incomplete. The return submitted 
cannot, as we mentioned, be ignored if it is filed before the assessment order is made, 
only on the ground that it has been belatedly filed. 


On that view of the matter, the propriety of the levv of penalty does not arise 
for-it should fall-with the main order of assessment. The order of assessment is 
quashed and-the petition is allowed. The assessing officer will, however, be at- 
liberty to proceed with the assessment having due regard to the return filed. No 
costs. ; 


_ S.VJ. —— Petition allowzd. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice T. VENKATADRI. 


M. Anandan, Proprietor, Vega Motors, Aruppukottai  Petitioner* 
: v. 

M.M. Palániswami Nadar & Sons (Firm), Çhandra Transports, 

= Aruppukottai and another .. Respondents. 


Motor Vehicles Act (IV of 1939)—Application by A for extension of his route—Extension. 
.. Sought for falling on route covered by an existing operator B—Later on-B applying for 
grant of additional trips in his route—Both applications if should be consolidated and-heard 
together—-Doctrine of ‘‘ mutually exclusive ’’—Applicability. 
Where a transport operator applies to the Regional Transport Anthority for 
extension, of his route, the extension sought for falling on the route already covered 
by an existing operator, and later on the latter operator applies to the Regional 
. Transport Authority for the grant of additional trips in his route, the two applica- 
tions need not be consolidated and heard together. The application for grant 
additional trips is neither inter-connected nor intertwined nor interlaced ‘with. 
` the application for extension of the route. To such a case the doctrine of ‘‘ mutu-. 
ally exclusive ? which lays down that where there is a common, question of fact 
. or law all the applications should be consolidated and jointly heard and disposed 
_ of, would not apply. It cannot theréfore be insisted that the Regional Transport 
, Authority should take up both the applications together for consideration and 
disposal. a 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated therein, and in the affidavit filed therewith, the High Court will 
be:pleased to issue a writ.of mandamus directing the Regional Transport Authority,, 
Ramanathapuram, not to consider or grant any additional trips to the first 
respcndent on the sectors Virudhunagar to Kamudi via Mandapasalai and in any 
event defer the consideration of applications in the above till the pettitioner’s applica- 
tion for extending his route Mandapasalai to Virudhunagar via Aruppukottai as 
Karnudhi to Virudhunagar via Neeravi Mandapasalai and Aruppukottai in respect 
of his bus MDB.. 4040 since .replaced by MDR. 4998 is also taken up for 
corisideration. P e . ; 

eee _1. (1967) 2 M.L.J. 78: . (1967) 19 S.T.C.-288. - 
*W.P. No, 1946 of 1967. yd a ae 
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V. C. Palaniswami, for Petitioner. 
V. K. T. Chari for G. S. Prakasa Rao, for ist Respondent. 


The Government Pleader, for 2nd Respondent. 


The Court made the following 


OrpEer.—The short and simple question that arises for consideration in this writ 
petition is whether the Regional Transport Authority, Ramanathapuram, should 
consider the application filed by the petitioner for extension of route and the applica- 
tion for additional trips filed by the first respondent together or preference should be 
given to the petitioner’s application for extension of route in the matter of hearing 
and final disposal. 


The petitioner is a fleet-owner and is running one of his buses from Vrudhunagar 
to Mandapasalai, a distance of 23, miles. ‘The first respondent is another fleet-owner 
who is running one of his buses on the route Virndhunagar to Mudukalathur, a 
distance of 50 miles; and another bus from: Aruppukottai to Mudukalathur, a 


. distance of 47 miles. On these routes, there are two important places, Neeravi 


and Kamudhi, where there is a long felt need for transport facilitles to the villagers 
of the two places. In order to satisfy the need of these villagers, the Regional 
‘Transport Authority, by his memo. No. 12070-B2/65 dated agth April, 1965, 
requested the operators who were running their buses on the route to apply for 
variation of the route before roth May, 1965. It is in pursuance of this memo, 
the petitioner applied for extension of his route namely from Virudhunagar to 
Kamudhi touching Neeravi. 


Immediately, the first respondent filed a writ petition (W.P. No. 2954 of.1965) 
to restrain the Rcgional Transport Authority from considering the application of 
the petitioner for extension of route, on the ground that a portion of the sector sought 
to be extended overlapped the routes operated by the buses of the Madras State 
‘Transport Department. Though that writ petition was dismissed by this Court, 
the first respondent has carried the matter to the Supreme Court. In the meantime, 
the Regional Transport Authority, by his letter dated 16th September, 1965 (C. 
No. 33575/B2/65), requested the first respondent to apply for additional trips or 

or variation, in respect of particular buses of his. ‘The purpose mentioned was that 

the grant of additional trips or variation would not only be advantageous to the 

permit-holder but would also provide additional transport facilities to the public 
who complained about lack of adequate facilities in those areas. ‘Therefore, in 
pursuance of that memo. the first respondent applied for additional singles for buses 
MDR 3146 (since replaced by MDR 4106) and MDR. 3836 (since replaced by 

MDR. 3146). The grant of additional trips was considered, because it was noticed 

by the Regional Transport Authority that the first respondent was then running a 

low mileage of 140 and 170 miles per day in respect of these two buses ; and further 
first respondent was finding it difficult to run them efficiently, in view of the rising 

cost of operation and high taxation. The petitioner, in his turn, is now adopting. 
obstructive tactics for consideration of that application of the first respondent by the 

Regional Transport Authority. The petitioner has complained that, if the applica- 

tion of the first respondent for grant of additional trips is allowed, not only his busi- 

ness would be affected but also the consideration of his application would be pre- 
judiced. Thus, these two rival fleet-owners are vying with each other and are resorting 

not only to obstructive tactics to restrain the Regional Transport Authority from con- 

sidering each other’s application but are also thwarting the attempt ofthe Regional 

Transport Authority to give adequate transport facilities to the public of the 
locality wherein the route lies. The Regional Transport Authority fixed 15th July, 

1967 for consideration of the first respondent’s application for grant of additional 
trips. Itis at this stage the petitioner has rushed to this Court and filed the 
present writ petition, for the ¢ssue ofa writ of mandamus, directing the Regional 
Transport Authority, Ramanathapuram, not to consider or grant additional trips to 
the first respondent and in any event defer the consideration of that application till 
the petitioner’s application for extension of route is also taken up for consideration. 


a M. ANANDAN v. M. M. PALANISWAMI NADAR & SONS (Venkatadri, J.). 299 


The question for consideration, therefore, is, as I said, whether the petitioner 
can insist on the Regional Transport Authority taking up both the applications for 
joint consideration and disposal. 


There are now two applications for consideration before the Regional Transport 
Authority; Ramenathapuram. The petitioner’s application is for extension of 
route. The first respondent’s application is for additional trips on the existing route. 
The contention of learned Counsel for the petitioner is that these two applications 
should þe corsıdered together or at least his application for extension of route should 
be taken up first for consideration. He, however, contends that it is just and neces- 
sary to decide these two applications together, because if one application is taken up 
for disposal without taking into consideration the other application, there would 
not be any hearing of his right and there will be denial of hearing of his case. He 
wants me to apply the doctrine of ‘ mutually exclusive’ as stated by Parker in his 
book on administrative Law at page 329: 


ee 


Soana actions involving common questions of fact or law may be consolidated 
in the discretior, of the Court........ At times a consolidation will be essertial 
in the interest of justice........” 


He states that the grant of permit on one application would be denial of natural 
justice and the other application would become an empty thing. 


No doubt the theory advanced by learned Counsel for the petitioner seems to be 
an attractive one. But on hearing the arguments of learned Counsel for the 
first respondent, Sri V.K.T. Chari, I am afraid that the doctrine of ‘ mutually 
exclusive’ could not be applied to the proceedings before me. It is common case 
that the petitioner’s application is for extension, of route and the first respondent’s 
application is for grant of additional trips. There is, therefore, nothing in common 
between them. ‘The petitioner is a permit-holder for the route Virudhunagar to 
Mandapasalai. He filed an application for extension of route upto Kamudhi. It 
has now been held that, if the Regional Transport Authority decides to grant exten- 
sion of route, it should be deemed in law to be a new route. Other operators can 
also apply for this route, when, the Regional Transport Authority decides to extend 
the route from Virudhunagar to Kamudhi. Thus, if and when the Regional 
Transport Authority decides to take up for consideration the application of the peti- 
tioner for extension of route, he should also take into consideration the applications of 
other operators who seek permits for this new route. Dealing with this doctrine, 
a Division Bench of this Court has observed in, W.A. Nos. 265 and 266 of 1965: 


ce 


TT this Court took the view that both the application for an extension 
simpliciter by a pre-existing operator on. a particular route, and an application 
-by another party for the entire extended route, should, in fairness and propriety, 
be considered together by the Regional Transport Authority, so that all relevant 
objections and claims and counter-claims could be heard and determined 
together.” 


‘This principle has also been laid down in the case of Ashbacker Radio Corporalion v. 
Federal Communications Commission’, where the Supreme Court of the United States 
observed: 


“We do not think it is enough to say that the power of the Commission to 
issue a license on a finding of public interest, convenience or necessity supports 
its grant of one of two mutually exclusive applications without a hearing of the 
other. For if the grant of one effectively precludes the other, the statutory right 
of a hearing which Congress has accorded applicants before denial of their appli- 
cations become an empty thing.” 


This theory was also adopted by another Courtin the, United States in Norih West 
Airlines v. Cab?.- The principle therefore seems to be that, where there is a common 


—r 
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question of. fact: and law, all the eae geag be EN and. jointly 
heard and disposed of. 


But we have to consider whether that ion sould be applicable. to the facts 
of this case. , I am of opinion that when considering an application for extension 
of route and an application for grant of additional trips on a route granted to the 
operator, this theory would not. apply. In this case, .the Regional Transport 
Authority invited the first respondent to apply for additional trips to provide for 
adequate transport facilities to the public, who were complaining about lack of 
the same. From the operator’s point of view, the grant of additional trips on the 
existing route would erable him to run, the bus efficiently in view of the rising costs 
of operation and high taxation. ‘Such an-application for grant of additional trips 
is neither inter-connected nor intertwined nor interlaced with ‘an application 
for extension of route. The petitioner cannot, therefore, insist on the Regional 
Transport Authority taking up both the: -appli¢ations together for: consideration and 
disposal. Nor.can he insist on the Authority taking up his application first for 
disposal. The Regional Transport Authority is directed to dispose of the appli- 
cation of the first respondent for grant of additional trips and the application of the 
petitioner for extension of route :separately and independently, and. unconnected 
with each other. Of course, it is left to the: Regional Transport Authority’s dis- 
cretion, as to which application he should take up first for consideration. 


- In the result, the writ petog ts dismissed. . ae there will be no order as to 
costs. ` l l 
ats V.K. TE i gases Petition dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) ` 
PRESENT :—Mnr. Justice T. VENKATADRI. 
The Salem ‘Fairlands S House paling Society Ltd. ga 


its Secretary -` Petitioner” 
a. ‘ E | a> Teta 
R. , Sugunaleclavathi Ammal and others’ «© © .. Respondents, 


Interpretation of Statutes—-Bye-law made by a Co-operative soctely—Bensvolent construction— 
‘When can be treated as ultra vires. 
A bye-law made by a co-operative society ought to be benevolently interpreted, | 
i. “inless it.is manifestly unjust or’ disclosed bad faith.. Only when the bye-laws 
_ ‘are uncertain and unreasonable, they should be treated as ultra vires. A bye-law 
is liable. to be declared void if it is not certain and positive in its terms, i., if it 
: does not contain adequate information as to what it requires or forbids to be done, 
so that persons affected may be in no doubt as to what they are required to do 
„or abstain from, doing, and as to the pénalty for non-compliance. ‘Generally, 
Courts are averse to declaring bye-laws of this kind bad, on the ground of their 
‘being unreasonable. 


In the instant'case the impugned bye-law of the building society has E 
“stated that if the member does not commence construction of the house within 
six months from the date of allotment of the site, it.shall be competent to the 

. "Board of Directors to cancel the allotment and re-allot the plot to another member. 
It certainly means that the construction should be started within the time stipu- 
-lated and. completed within a reasonable time. .Such a Dean cannot be said 
‘to-be not specific and wanting in, some respects. 

Pétition under Article 226 of the: Constitution of ee praying that in the 
circumstances stated in the affidavit filed therewith, the High ‘Court will be pleased 
to issue a writ of certiorari calling for the records of the order in G. M. A. No. (C.S:) 
r of 1963, dated goth November, 1964, on the file of the grd Beponden and hei 
tar said order and’ made therein. 


. _* x ` e `Y 
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S. T. Ramalingam for G. Rananujam and S. Fagad:san, for Petitioner. 
S. V. Venugopalachari, for Respondent No: 1. 

` F. Kanakaraj, for Respondent No. 2. . 

' The Court made the following : 


OrpEer.—The Salem Fairlands Co-operative House Building Society Limited 
has, by its Secretary, filed ‘this writ petitior to call for the records in C. M. A. 
No. (C.8.) 1 of 1963 on the file of the Co-operative. Tribunal, Salem (District 
Judge, Salem) and quash the order dated 20th November,,. 1964. 


The Salem Fairlands Co-operative House Building Societv Limited is a Society 
registered under Act VI of 1932. ‘The object of the Society is to carry on for the 
enefit of its members the trade of building and of buying, selling, hiring, letting 
and developing. land in accordance with. co-operative principles and to give loans 
to members for construction of new dwelling houses. In respect of it, the Society 
has framed by-laws, and By-law 37 (b), with which we are concerned in this petition, 
provides : . 2 : 


_* A member who has under by-law 37 (@) exercised the option of constructing 
‘the house himself or herself shall apply for a Government loan through the Societv 
within the period: of six months from this date. (Date of registration of this 
_ amendment or date of allotment of site whichever is later). However if the 
‘member does not choose to apply for a Government loan, he or she shall commence 
the construction of the house accord‘ng to the des'gns approved by the Board of 
Directors within six months from this date. Ifthe member neither applies for 
the loan nor commences construction of the house within six months from this 
date (date of registration of this amendment or date of allotment of the site 
whichever is later)-it-shall be competent to the Board of Directors to cancel the 
allotment and re-allot the plot to another merber.”’, 


c ‘+ 


The first respondent in this petition was admitted as a member of the petitioner- 
Society on 2gth March, 1959 and was allotted plot B-1 for the construction of a 
house. Eversince the allotment of the plot to the first respondent; there was 
continuous correspondence between. the. Society and the allottee for nearly three 
years. It is unnecessary to state in detail the nature of the correspondence that 
passed between them; suffice it to say that the crux of the correspondence seems to 
be that, while the Society was ins‘sting upon the allottee constructing the building 
as ‘expeditiously as possible, the first respondert has been evadirg, dodging and 
deliberately neglecting the construction of the house, as per bye-law relating to 
construction, on some pretext or othér. When the Society started questioning. the 
conduct of the first respondent in postponing construction of the house, she pretended 
to'start construction by digging the ground.and excavating some earth for the pro- 
posed, foundation and also partly digging a well. -After waiting for sufficient time, 
the Board of Diréctors of the Society got exasperated at the conduct of the first 
respondent. They convened a meeting on 8th January, 1962, and resolved to 
issue notices to 18 defaulters including. the first respondent herein to show cause 
why the a'lotment should not be cancelled: for non-compliance in spite of repeated 
reminders. This notice.was served on the first respondent on 15th January, 1962. 
The first respondent -replied on 26th January, 1962 to the Board’s previous letter 
‘dated 25th December, 1961, but did not refer at all to the-communication dated 
8th January, 1962. Finally the Board of Directors of the Society met on 15th 
February, 1962 and cancelled the allotment made to the first respondent and-also 
resolved to re-allot the:same. The plot in question was allotted thereafter to the 
second respondent ón 19th July, 1962. , . 


...  Therèupon, the first respondent filed an arbitration claim before the Deputy 
Registrar of Co-operative. Societies, Salem, under settion 51 of the Madras Co- 
operative Societies Act, 1932. He found that the ‘first respondent violated bye-law 
37 (b) of the Sociéty, in the Matter of the construction Of the house, that the resolu- 
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tion of the Board of Directors was passed without any bias or ulterior motive and 
was therefore fully justified. In the end, he dismissed the claim of the first respondent. 
On appeal to the Co-operative Tribunal, Salem (District Judge, Salem), the learned 
Tribunal allowed the Appeal and set aside the order of the.Deputy Registrar. The 
Tribunal has observed that if the bye-law is not specific, if the bye-law is wanting 
in some respects, ifthe bye-law does not specify the time within which the building 
should be completed, it is not for the Registrar or fo. the Court to interpret the 
bye-law in a way advantageous to the Societies or disadvantageous to the members. 
He held that the first respondent did not come within the mischief of bye-law 37 (b) 
and that therefore the allotment in favour of the second respondent by the Society 
was incompetent. It is to quash this order of the Tribunal, the Society has filed 
this petition under Article 226 of the Constitution. 


Dealing with bye-laws, Edward Beal in his book on Cardinal Rules of Legal 
Interpretation (1908 Edition) says at pages 405-406: i ane 


““ By-law or bye-law is the Scandinavian byr (hamlet) a Jaw made by a hamlet 
or township for the regulation of its own affairs. In Scotland those laws are 
called laws of birlaw or burlaw, which are made by neighbours elected hy common 
consent in. the birlaw Courts. Every by-law must be legi, fidei ratieni consona. 
If it be Jawful and reasonable, it wil] be good........ A by-law, not reasonable 
in apy respect, will be void.’ i l 


Lord Russel of Killowen, C. J. in the classical case on the subjectı—Kruse v. Johnsont 
observed: 


A by-law........6. l take to be ar ordinance affecting the public, or some 
portion of the public, imposed by some authority clothed with statutory powers. 
ordering something to be done or not to be done, and accompanied ` by some 
sanction or penalty for its non-observance. It necessarily involved restriction 
of liberty of action by persons who come under its operation as to acts which 
but for the by-law, they would be free to do or not do as they pleased. Further, 
it involves this consequerce—that, if validly made, it has the force of law within 
the sphere of its legitimate operation........ i 


In De Morgan v. Metropolitan Board of Werks®, Lush, J., said: 
“ By-laws are a code of restrictions,” 


Commenting on this observation, it is stated in Craies on Statute Law at page 297 
(foot-note) that such restrictions are restrictions on the liberty of residents in the 
_ locality to which they apply. These bye-laws are regulations made by public 
bodies, municipal corporations and registered societies. Only- when the bye-laws 
of buildirg societies are uncertain and unreasonable, they should be treated as: 
ulira vires. A bye-law is liable to be declared void if it is not certain and positive 
In its terms, i,¢., if ir does not contain adequate information as to what it requires 
or forbids to be dane, so that persons affected may be in no doubt as to what they 
are required to do or abstain from doing, and as to the penalty for non-compliance. 
Generally, Courts are averse to declaring bye-laws of this kind bad, on the ground 
of their being unreasonable. Lord Hobhouse said in Slattery v. Nuylor?: 


“ But in determining whether or no.a bye-law is reasonable, it is material to 
cons‘der the relat*on, of its framers to the locality affected by it, and the authority 
by wh ch it is sanctioned.” 

In this connection, it is also worthwhile to remember the passage of Lord Russel’ 
of Killowen in Kruse v. Johnsont: 


ee when the Court is called upon to consider the bye-laws of 
public representative bodies clothed with the ample authority wh'ch i have 
—_—_— a ee GG 


1. L.R. (1898) 2 Q.B. 91 at 99. "3. L.R. (1838) 13 A.C. 446 at 452. 
2. L.R. (1880) 5 Q.B.D. 155 at 158g - . 
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described, and exercising that authority accompanied by the checks and safe- 
guards which have been mentioned, I think the consideration of such bye-laws 
ought to be approached from a different standpoint. They ought to be sup- 
ported if possible. They ought to be, as has been said, ‘benevolently’ inter- 
preted, and credit ought to be given to those who have to administer them that 
they will be reasonably administered. This involves the introduction of no new 
cannon of construction. But, further, looking to the character of the body 
legislating under the delegated authority of parliament, to the subject-matter 
of such legislation, and to the nature and extent of the authority given to deal 
with matters which concern them, and in the manner which to them shall seem 
meet, I thinkCourts of justice ought to pe slow to condemn as invalid any bye-law, 
so made under such conditions, on the ground of supposed unreasonableness. .. . 
But unreasonable in what sense? If, for instance, they were found to be partial 
and unequal in their operation as between different classes; if they were 
manifestly unjust; if they disclosed bad faith; if they involved such oppressive 
or gratuitous interference with the rights of those subject to them as could find 
no justification in the minds of reasonable men, the Court might well say, parlia- 
ment never intended to give authority to make such rules; they are unreasonaple 
and ultra vires. But it is in this sense, and in this sense only,as I conceive, that the 
question of unreasonableness can properly be regarded. A bye-law is not unreason- 
able merely because particular Judges may think that it goes further than is 
prudent or necessary or convenient, or because it is not accompan‘ed by a quali-- 
fication or an exception which some Judges may think ovght to be there.” 


On a review of the case-law above mentioned, I am of opinion that a bye-law 
made by a Society ought to be benevolently interpreted, unless it is manifestly 
unjust or disclosed bad faith. The particular by.-law has specifically stated that 
if the member does not commence construction of the house within six months from 
the date of allotment of the site, it shall be competent to the Board of D'rectors to 
cancel the allotment and re-allot the plot to another member. It certainly means 
that the construction should be started within the time stipulated and completed 
within a reasonable time. Such a bye-law cannot be said to be not specific and 
wanting in some respects. In the instant case, the Directors have waited for more 
than 24 months thereby giving the first respondent ample time and opportunity 
to make the construction. But she deliberately postponed the construction of the 
building. In such circumstances, the Board of Directors have acted within their 
rights in canncelling the allotment made to her and re-allotting the plot to the second 
respordent herein. 


For the foregoing reasons, the writ petition is allowed, the order of the Co- 
operative Tribunal set aside and that of the Deputy Registrar restored. There 
will be no order as to costs. 

V.K. Petition allowed - 
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ee IN THE HIGH COURT OF JUDICATURE AT MADRAS.’ 
oe PRESENT :—MR. Justicz N..Kristnaswamy REDDY. 
Natesan - | a 0.0 a. Petitioner.” 


Evidence Act (E of 1872), sections 21 and 24—First information to police by accused— 
l Admissions contained in—Admissibility against accused. | .- en 
If the first information given to a police officer amounts to a conféssion any 
. incriminating fact mentioned therein, if it has got a bearing either directly or 
` indirectly. with the confession, such ‘fact, even though it may be an admission, 
will be inadmissible. If, on the other hand, the first information does not amount 
‘to a confession, any admission made therein can be’ proved against the maker 
: ‘thereof under séction 21 of the Evidence Acts > `) 
~ -In the instant case the first information by the driver of the lorry, later charged 
. with rash’ and negligent driving under section 304-A of the Penal Code, does not 
- amount to a confession. He has only given an explanation as to how the accident 
occurred. ‘Therefore the admission therein that he was driving the vehicle at 
the time of the accident is admissible against him. 


Petition under sections 435 and 439 of the Code of Criminal Procedure, 1898, 
praying the High Court to revise the Judgment of the Court of Sessions, South 
Arcot Division, Cuddalore, in C.A. No. 7 of 1966 (C.C. No. 268 of 1965 on the file 
cf the Court of the Sub-Divisional Magistrate, Ulundurpet). 


S. Mohan Kumaramangalam for G..M. Ramachandran, V. Gopinath, R. Kulandaivelu 
-and R. Ganesan, for Petitioner. . 
Calvin Jacob, for the Public Prosecutor, for State. 


‘The Court made the following. eis 

Orper.—The petitioner was convicted under sections 304——A and 337, Indian 
Penal Code, and sentenced to rigorous imprisonment for one year under the former 
section, by the Sub-Divisional Magistrate of Ulundurpet. No, separate sentence 
was awarded under section 337,’ ‘Indian Penal Code.. On.appeal the. Sessions 
Judge, . South Arcot, confirmed the conviction and sentence. 


' ‘The prosccution case is briefly this : On. the night of 17th September, 1965 at 
about 3 a.M., P.Ws. 1, 2 and 3 were travelling’ in two carts laden.with manure leaves 
from Sathanur towards Ulundurpet through the G.S.T. Road proceeding from south 
to north. P.W. 1 was driving the first cart and the deceased Samikannu and another 
person were sitting on the top of the leaves in that cart which was followed by the 
cart driven by P.W. 2 in which P.W. 3 and another person were seated on. the top of 
the leaves. ' The lorry MDS. 6721 driven. by the petitioner was coming behind the 
‘two carts and suddenly.dashed against the cart driven by P.W. 2 and then against 
-the other cart. Dhe;occupants of both the carts were thrown out. Samikannu and 
three bulls died. The other occupants were injured. The lorry stopped after 
-proteeding some distance northwards and after hitting against .a tree on the left 

cside'of the road. The petitioner appeared at the Ulundurpet Police Station at 
5 A.M. and reported the occurrence to P.W. 6, the Head Constable who recorded 
Exhibit P-6 statement from him. 

. The learned Counsel appearing for the petitioner Sri Mohan Kumaramangalam 
.does not dispute the.finding of the lower appellate Court that due to the negligent 
driving of the driver of the lorry, Samikannu’ and the three bulls were killed and 
~P.Ws. 1 to 3 were injured, Buthis contention is that there is no acceptable evidence 
that the petitioner drove the lorry at the time of the accident. , The prosecution 
„witnesses were unable to say as to who drove the lorry at the time of the. accident 
‘as it was datk. The prosecution relied upon Exhibit P-6, the statement given by 
‘the petitioner in which he stated as follows : 


` 
1 
+ 


*Crl. R.C. No. 443 of 1966 l l 
(Grl. R.P. No. 437 of 1966). i , i 15th November, 1967. 
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“I am a resident of Namakkal. On the night of 16th September, 1965, at 
about 9 p.m. I was driving the lorry M.D.S. 6721 on hire from Namakkal, loaded 
with paper rolls and was transporting it to Hindu Company. On the way to 
Madras in G.S.T. Road, at about 4 A.M. while I was coming at a distance of about 
3 miles, south of Ulundurpet, two double bullock carts were going jn front of me. 
I sounded horn. They turned the aforesaid carts towards the right side. When 
I also turned right side, to overtake them, the aforesaid lorry dashed against the 
aforesaid cart that was going behind and the said cart got crushed and one of the 
bullocks, tied to it, died. The person who was in the front cart, also died. 
hi alsa received injury, I got frightened and went straight away to the Police 

tation.’ 


He has admitted in this statement that he was taking the lorry and at about 
4 A.M. he saw two carts going ahead, that he blew the horn and that the cartmen 
turned their carts towards right and the lorry dashed against the carts going behind, 
with the result that the man in the cart and one bull died. 


It is clear from this statement that the petitioner was driving the lorry at the 
time of the accident. The learned Counsel for the petitioner contended that this 
statement would amount to a confession and that as such, any admission contained 
in such a confessional statement is inadmissible. In other words, he submitted that 
if the statement given before a Police Officer amounts to a confession, no admission 
of a fact will be admissible though such admission of a fact taken by itself may be 
innocuous ; since every fact contained therein will have a bearing on the confcssion 
itself. Reliance has been placed by the learned Counsel on the following passage 
in A. Nagesia v. Bihar State! (at p. 124): 


“ Now, a confession may consist of several parts ard may reveal not only the 
actual commission of the crime but also the motive, the preparation, the oppor- 
tunity, the provocation, the weapons used, the intention, the concealment of the 
weapon and the subsequent conduct of the accused. Ifthe confession is tainted, 
the taint attaches to each part of it. Itis not permissible in law to separate one 
part and to admit it in evidence as a non-confessional statement. Each part dis« 
closes some incriminating fact, i.e., some fact which by itself or along with other 
admitted, or proved facts suggests the inference that the accused committcd the 
crime, and though each part taken singly may not amount to a confession, eech 
of them being part of a confessional statement partakes of the character of a 
confession. Ifa statement contains an admission of an offence, not only that 
admission but also, every other admission of an incriminating fact contained in 
the statement is part of the confession.’’ 


The position appears to be this : Ifthe first information given to a Police Officer 
amounts to a confession, any incriminating fact mentioned therein, if it has got a 
bearing either directly orindirectly with the confession, such fact, even though it may 
be an admission, will be inadmissibie. If the first information does not amount to a 
confession, any admission made therein can be proved against the maker under seca 
tion 21 of the Evidence Act. The Supreme Court in Faddi v. State of Madhya 
Pradesh?, in dealing with the admissibility of first information report given by an 
accused, before a Police Officer observed as follows : 


** Admissions are admissible in evidence under section 21 of the Indian Evi- 
dence Act. Section 17 defines an admission to be a statement, oral or docu- 
mentary, which suggests any inference as to any fact in issue or relevant fact, and 
which is made by any of the persons, and under the circumstances, thereafter 
mentioned in the Act. Section 2l provides that admissions are relevant and may 
be proved, as against a person who makes them. Illustrations (c), (d) and (e) to 
section 21 are of the circumstances in which an accused could prove his own admis- 
sions which go in his favour in view of the exceptions mertiored in section 21 to 





1. (1966) 1 S.C.J. 193: (1966) M.L.J. (Cri.)124; 2 (1965)18.C.J.203: (1965) M.L.J. (Crl.) 
(1966) 1 S.C.R. 134 : A.LR. 1966 S.C. 119. 93: (1964) 58.C.R. 312: A.I.R. 1964 S.C. 1850, 
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the provision that admissions could not be proved by the person who makes them. 
It is therefore clear that admissions of an accused can be proved against him.” 


It, therefore, becomes necessary to consider whether Exhibit P-6 the first infor- 
mation given by the petitioner to P.W. 6 the Police Officer amounts to a confession. 
Both the Courts below found that Exhibit P-6 does not amount to confession. I 
have gone through the statement whichisin Tamil carefully, the translation of which 
is extracted above, and I am of the view that it does not amount to confession. On 
the other hand, he has giver an explanation as to how the accident had occurred. 
He stated that he sounded horn and the bullock carts turned towards the right side 
and that, therefore, the lorry dashed against the carts. ‘There is nothing to show 
in that statement to indicate that he confessed to an offence. He has not stated 
that he drove the vehicle rashly or negligently or that he was responsible for the 
accident, I, therefore, find that the report Exhibit P-6 made to P.W. 6 by the peti- 
tioner is not a confession. Therefore, the admission by the petitioner in Exhibit 
P-6 that he sounded horn and that the bullock carts turned towards the right side 
and he also turned right side andthe lorry dashed against the carts, indicating 
thereby that he was driving the vehicle is admissible. The finding by the lower 
Courts that the petitioner was drivirg the vehicle negligently, asa result of which 
one person was killed, three bulls died and the witnesses were injured, was not 
seriously challenged. The conviction of the petitioner under sections 304-A ard 
337, Indian Penal Code, is, therefore, confirmed. 


So far as the sentence is concerned, I am inclined to take a lenient view. The 
occurrence took place at about 3 a.m. on 17th September, 1965, which was more 
than two years from now. It appears, the petitioner has a good record of service. 
It is of course unfortunate that one person was killed. He has been in jail for 
abouta week. Taking all the circumstances into consideration, I reduce his sentence 
of imprisonment to the period already undergone ; but instead, I sentence him to 
pay a fine of Rs. 300 in default to undergo rigorous imprisonment for one month 
riae section 304-A, Indian Penal Code. Time for payment one month from 
this date. 


The revision case is dismissed with the modification in sentence. 
V.K. Revision case dismissed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—MR. Justice P. S. KAILASAM. 


The. Public Prosecutor .. Appellant” 
v. 
Abdul Wahab and others .» Respondents. 


Electricity Act (IX of 1910), sections 39 and 50—Interpretation—Prosecution of a 
person for an offence under the Act to be instituted by the Government or by a “ person 
aggrieved °’ —Chief Enginzer of the Electric Supply Corporation, if an aggrieved person— 
Chief Engineer authorised to act on behalf of the Corporation by the managing agenis— 
Power-of-attorney in accordance with the Memorandum and Articles of Association—No 
break in the managing agency Prosecution at the instance of the person aggrieved 
eee officer) —Dishonest consumption of electrical energy—O ffence under the Act, 
section 39. 


Section 50 of the Indian Electricity Act 1910, izter alia provides that no prasecu- 
tion shal] be instituted against any person for ary offence against this Act or an 
rule, licer.ce or order, thereunder, except at the instance of the Government or an 
Electric Inspector, or of a person aggrieved by the same. 


4 
2 Crl. Appeal No. 432 of 1961. a 9th August, 1967. 
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Is the Chief Engineer, Kumbakonam Electric Supply Corporation, who permit- 
ted a temporary connection to the accused's house and who made the camplaint 
against the appellant (accused) was the “ person aggrieved ”’ within the meanrirg 
of section 50? 

A power-of-attorney was executed by the Managing Agents (India Gompany 
(Private) Ltd.) empowering the Chief Engineer to act an behalf of Kumebakonam 
Electric Supply Corporation. The power-of-attorney is in accordance with the 
powers conferred on the Managing Agents under Article 85 of the Articles of 
of Association. After the execution of the power-ofattarrey or. 25th April, 1960, 
the managing agency agreement was rerewed, as the agency was terminated by 
virtue of section 330 of the Companies Act, 1956. This re-appointment will not 
in any way affect the validity of the power-ofattarney. In view of the fact that 
there has been no break in the managing agency of the company and that the 
powers-of-attorney executed by the managing agency in 1955 would continue ta be 
in. operation tillit is revoked, it has to be held that the appointment of the Chief 
Engineer as the power-of-attorney agent of the managing agents would empower 
him to act on behalf of the company also. From the Memorandum and Articles 
of Association and from the instrument appointirg the Chief Engineer of the 
power-ofattorney, it is clear that the Chief Engineer was acting as the power-of- 
attorney agent of the Kumbakonem Electric Supply Corporatior, and the prose- 
cution is at the instance of the person aggrieved. 


Further where the prosecution is instituted by a responsible officer the Chief 
Engineer of the Corporation, the requirements of section 50 of the Indian 
Electricity Act, 1910, that the institution of. the prosecution should be ‘at the 
instance of > the aggrieved person, issatisfied. 

It was held already béfore remand that there has been dishonest consump- 
tion of electrical energy (an offence under section 39 ‘of the Electricity Act), 
therefore a finding of guilty under the said section 39 is recorded. 

Appeal under section 417 of the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent No. 1 (accused Na. 1) of an offence under 
section 379, Indian Penal Code read with section 39 of the Indian Electricity Act 
and also under section 44 (c) and (d) of the Indian Electricity Act and of the 
aforesaid Respondents Nas. 2 to 6 (accused Nos. 2 to 6) of an offence of abetment of 
those offences punishable under the said sections read with secticn, 109, Indian Penal 
Code, by the Sub-Magistrate (Judicial), Papanaszm in C.C. No. 1528 of 1960. 


The Assistant Public Prosecutor, for the Public Prosecutor, for Appellant. 
V. T. Rangaswamy Iyengar for K. Hariharan, for. lst Respondent (accused No. 1). 
> The Court made the following 
_ Orver.—This appeal is remanded by the Supreme Court for determination of 
the question whether the appellant (before the Supreme Court) is guilty of-an 
offence under section 39 of the Indian Electricity Act, 1910, as the question 
whether the Chief Engineer, Kumbakonam Electric Supply Corporation was the 
€ person aggrieved’? had not been determined by this Court. 

Six persons were tried by the Sub-Magistrate of Papanaszm for an offence, 
under section 379, Indian Penal Code read with section 39 of the Indian Electricity 
Act, 1910 and section 44 (e) and (d) of the said Act. All the accused were acquitted 
by the Sub-Magistrate ard the State filed an zppeal against the orcer of acquittal. 
During the hearing of the appeal in this Court, it was submitted that the prosecution 
of an offence alleged to have been committed by the accused under section 39 of 
the Indian Electricity Act ‘could not be institued’ except at the instance of an 
“ aggrieved person”. The question whether dishonest abstraction, corsumption. or 
use af electrical energy which wes deemed to be theft by virtue of sectian 39 of the 
Indian Electricity Act, 1910, will amount to an offtr.ce against that Act, or ane under 
section 379 of the Indian Penal Code, was referred to 2 Full Bench. The FullBerch * 
answered the reference as follows : 





-a 
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1. The decision of the Full Bench is reported in (1965) M.L.J. (Cr.) 51: 1.L-R. (1964) 1 Mad. 653. 
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“ The offence of dishonest abstraction, consumption or user of electricity will 
not be one coming within the mischief of section 50 of the Indian Electricity 
Act, but one under section 379 of the Indian Penal Code read with section 39 of 
that Act.” 


After the expression of this opinion by the Full Bench, viz., the offence was ane under 

‘the Indian Penal Code and hence section 50 of the Indian Electricity Act, 1910, 
had no application, the preliminary objection that “‘ the person aggrieved’’ had not 
launched the prosecution did not arise. On the facts, this Court allowed the appeal 
against the first accused alone holding him guilty under section 379, Indian Penal 
Code, read with section 39 of the Indian Electricity Act, 1910. On appeal, the 
Supreme Court, in view ofits decision in Avatar Singh v. State of Punjab, holding that 
“ dishonest abstraction of the electricity mentioned, in section 39 of the Act cannot 
be an offence under the Indian Penal Code’’, set aside the conviction of the appel- 
lant under section 379, Indian Penal Code. But as the petitioner was also charged 
under section 39 of-the Indian Electricity Act and as the questions whether the 
accused, was guilty or not under section 39 of the Indian Electricity Act, 1910 and 
whether the ChiefEngineer, onthe facts of the case,may be regarded as the 
“ person aggrieved’? to enable him to institute the proceeding, were not considered 
by this Court, the Supreme Court remanded the case with a direction that the 
question whether the appellant was guilty ofan offer.ce under section 39 of the 
Indian Electricity Act, 1910 may be determined. In pursuance of this remand, 
the matter comes up before this Court for disposal. 


The learned, Public Prosecutor at the time of the hearing of the appeal, request- 
ed that he may be permitted to adduce additional evidence and mark certain docu- 
ments, That petition was ordered, as it was felt that inthe circumstances of the case, 
the material documentsshould be permitted to be marked inevidence and thatthe ' 
Chief Engineer, Kumbakonam Electric Supply Corporation should be examined. 
The Chief Engineer was accordingly examined by this Court, and Exhibits P-16 
and P-17 were filed. 


Section 50 of the Indian Electricity Act, 1910, provides as follows : 


“ No prosecution shall be institued against any person for any offence against 
this Act or any rule, license or order, thereunder, except at the instance of the 
Government or an Electrical Inspector, or of a person aggrieved by the same,”’ 


In this case, the licensee is the Kumbakonam Electric Supply Corporation and 
the question is whether the prosecution is instituted by “‘ a person aggrieved ’’, 


The accused applied for a temporary connection by Exhibit P-2 to the Kumba- 
konam Electric Supply Corporation for the purpose of illuminating a marriage pandal. 
Under Exhibit P-3, dated Ist September, 1960, the Kumbakonam Electric Supply 
Corporation permitted a temporary connection to the accused’s house. In this 
communication, P.W. 1, the Chief Engineer had signed “for the Kumbakonam 
Electric Supply Corporation’’, In the complaint, Exhibit P-4, P3W. 1 did not 
state that he was signing on behalf of the Kumbakonam Electric Supply Corpora- 
tion, though he has signed the complaint. Exhibit P-4; however, states that the 
complainant is the Chief Engineer of the Kumbakonam Electric Supply Corpora- 
tion, 


The agreement for the temporary service connection was signed by the first 
accused and P.W. 1, K.S. Seshadri, Chief Engineer, for Kumabakonam Electric 
Supply Corporation . The Memorandum and’ Articles of Association of the 
Kumbakonam Electric Supply Corporation, Ltd., is marked as Exhibt P-16. Provi- 
sion is made for the appointment of Managing Agents by Articles 83 to 88. Art*cle 
84 provides that the India Company (Private) Ltd. the first Managing Agents of 
the Company and who have been re-appainted Managing Agents of the Company for 
a further period of ten years on ard from lst January, 1950, shall continue and 
be the Managing Agentsof the Company. Under Article 85, the Managing Agents 








1. (1965) 2 S,C.J. 137 : (1965) M.L.J. (Crl.) 449 : (1965) 1 S C.R, 103, 
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have been given full power and authority ta appoint all or any attorneys and 
managers, engineers, officers, fitters, servants, or agents for the seiy.ccs of, ard on 
behalf of the company. Under Exhibit P-1, P.W. 1, was appointed as the general 
power-of-attorney agent. On 25th April, 1960, Kumbzkonam Electric Supply 
Corporation Ltd., and the India Gampany (Private) Ltd. entered into an agree- 
ment by which India Company (P.) Ltd. was appointed as Manzging Agents. Itis 
recited that notwithstanding the appointment of India Company (P.) Ltd., 2s the 
Managing Agents till 14th April, 1961, the said eppointment became terminated by 
virtue of section 330 of the Companies Act, 1956, on the 15th af August, 1960. 
Kumbakonam Electric Supply Corporation and India Company (P.) Ltd. 
mutually agreed that India Company (P.) Ltd., be appointed as Managing Agents 
from 15th August, 1960 to 15th August, 1965. It was during this periad that the 
offence was committed and the complaint was given by P.W. 1. 


It will be seen that under the. Article af Association, the Managing Agents have 
the power and authority ta appoint attorneys and managers, engineers, officers, etc., 
for the services of and on behalf of the Company. When an attorney, manager or 
officer is appointed by the Managing Agents, his services are for and on behalf of the 
company. By the appointment under Exhibit P-1, P.W. 1 is entitled to act as an 
attorney or agent for and on behalf of the company. 

The contention of the learned Counsel for the accused is that by Exhibit P-1, the 
Managing Agents appointed P.W. 1, as the power-af-attorney of India Company(P.) 
Ltd., and not an behalf of Kumbakonam Electric Supply Corporation. In support 
of this contention, the learned Counsel referred to certain passages in Exhibit P-l 
and submitted that the appointments could not be on behalf of Kumbakonam 
Electric Supply Corporation. He also submitted that as the power-of-attorney was 
executed in the year 1955 and as the Managing Agents were re-appointed in 1960, 
the power-of-attarney executed in the year 1955 would not be valid. It was con- 
tended an behalf of the accused that the person aggrieved is the Kumbzkanam 
Electric Supply Corporation and a complaint should have been filed by the Company 
itself by passing a special resolution authorising any person to do so, and in the 
absence of a specific authorisation, P.W.1, the Chief Engineer, cannot be said ta be 
acting at the instance ofthe Company. ‘The learned Counsel referred to the general 
power-of-attorney Exhibit P-1, and submitted that the appointment of P.W.1. was 
as the attorney for the Managing Agents. He relied on the phrase “to be our 
attorney in our name and on our behalf’. The mention of the word “ company” 
in the document, it was submitted, would refer to India Company (P.) Ltd. and 
not the Kumbakonam Electric Supply Corporation. On a careful examination of 
the general power-of-attorney, I am unable to accept this contention. It may be 
szen that under Article 85 of the Articles of Association, the Managing Agents have 
been empowered to appoint attorneys and managers, engineers, or officers, to act 
for and on behalf of the campany. The Articles of Association ard the Agreement 
between the Kumbakonam Electric Supply Corporation and India Company (P.) 
Ltd., referred Kumbakonam Electric Supply Corporatian, as the Company and 
India Campany (P.)-Ltd., as the Managing Agents. In Exhibit P-1, the power-of- 
attorney, the words “a company reg'stered urder the Indian Companies Act, 
1913, and havingits registered office at Oriental Building, Armenian Street, Madras,”’ 
would refer to the Kumbeakonam Electric Supply Corporation. ‘This is made 
clear by the recital to be our attorney in our name and on our behalf to do all or 
any of the following acts or things to the intent that the powers conferred shall 
extend to all mattersin which the Company is now or may hereafter become 
interested”. The phrase “to be our attorney in our name and on our behalf”? 
would certainly refer to India Company (P.), Ltd. But the phrase “the powers 
conferred shall cxtend to all matters in which the company is now or may here- 
after become interested’ would refer to the Kumbakoyam Electric Supply Corpora- 
tion. Under clause (1) of the power-of-atterney, P.W. 1 is authorised to give a 
discharge in respect of any property to which the company mey be entitled to and 
ta effect a compromise or release of any claim in respect of all property, money, 
securities and rights. A distinction between a claim of the company and a claim 
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against “us” (The India Company (P.) Ltd.) is discernible. Clause (5) of the 
powers-of-attorney makes the position clear, for it empowers P.W. I to present far 
registratian on behalf of the company any document executed by Sri G.R. 
Ramaswamy signing on behalfof India Company (P.) Ltd., 2s managing agents of 
the Kumbakonam Electric Supply Corporation;'and to admit execution thereof, etc. 
A distinction is, therefore, maintained between the company and the Managing 
Agents, and P.W. 1, is authorised to present for registration any instrument or deed 
on behalf of the Company executed by Sri C.R. Ramaswamy signing on behalf of 
the India Company (P.) Ltd. i 


It is clear that the power-of-attorney was executed by the Managing Agents 
empowering P.W. 1 to act on behalf of Kumbakonam Electric Supply Corporation. 
The power-of-attorney isin accordance with the powers conferred on the Managing 
Agents under Article 85 of the Articles of Association. No doubt, after the execution 
of the power-of-attorney on 25th April, 1960 the managing agency agreement was 
renewed, as the agency was terminated by virtue of section 330 of the Companies 
Act, 1956. This re-appointment will not in any way affect the validity of the power- 
of-attorney. In view of the fact that there has been no break in the managing agency 
of the company and that the power-of-attorney executed by the Managirg Agency 
in 1955 would continue to be in operation tillit is revoked, it will have to be held that 
the appointment of P.W. 1 as the power-of-attorney agent of the Managing Agents 
would empower him to act on behalfof the Company also. On a reading of Exhibits 
P-16 and P-17 and also Exhibit P-1, I am satisfied that P.W. 1 was acting as the 
power-of-attorney agent of the Kumbekonam Electric Supply Corporation and the 
prosecution is at the instance of the aggrieved person. 


It is admitted that the company did not file any complaint or pass any resolu- 
tion authorising any person to file a complaint. Butin the circumstances stated 
above, I find that the absence of such complaint or resolution will not invalidate 
the proceedings. 


The learned Counsel for the accused submitted that P.W.1 in his cross-examina- 
tion in the trial Court admitted that he gave the complaint as the Chief Engineer 
and not as the power-of-attorney agent. ‘This admission is relied on for submitting 
that the complaint was not giver as the power-of-attorney agent. When his atten- 
tion was drawn to this statement in his cross-examination in this Court, P.W. 1 
replied that the power-of-attorney was already there and it could speak for itself. 
He wanted to impress by saying that he signed the complaint as Chief Engineer 
because he was responsible for any loss to the company. What P.W. 1 had stated 
in the evidence would not in ary way affect the legal position. The mere fact 
that P.W. 1 stated that he gave the complaint as the Chief Engineer and not as the 
power-ofattorney agent would not alter the position. Ifthe power-of-attorney was 
in force, as it had been found to be, he would be acting on behalf of the company 
and would be'a person competent to institute the complaint. 


Even assuming, that P.W. 1, was not a power-of-attorney agent, in the circum- 
stances of the case, it can be found that P.W. 1 was acting at the instance 
of Kumbakonam Electric Supply Corporation. That P.W. 1 was acting on behalf 
of the Kumba2konam Electric Supply Corporation is clear from Exhibit P-3, the 
temporary permit granted to the accuscd. Though Exhibit P-4 was signed by 
P.W. 1 without specifically stating that it was on behalf of the company, it was given 
by P.W. 1 as the Chief Engineer of the Kumbakonam Electric Supply Corporation, 
Exhibit P-12, the agreement between the Kumbakonam Electric Supply Corporation 
and the accused, is signed by P.W. 1 for the Kumbakonam Electric Supply Corpora- 
tion as its Chief Electrical Engineer. The documents referred to above clearly 
show that P.W. 1 as Chief Engineer‘of the Corporation, was acting on its behalf. 


The meaning of the phrase “at, the instance of’ is given in the Chambers 
Dictionary as “at the motion ar solicitation af’, In P. Ramanatha Jyer’s Law 


1] PobLic PROSECUTOR v. ABDUL wAHAB (Kailasam, J.). aul 


Lexicon, the same meaning is given. In Viswanath v. Emperort, a bench of the Court 
stated that the phrase “at the instance of’? means merely “at the solicitation of 
or at the request of?’, that it had been introduced so as to make the provision a 
general one and that ifit had been the intention of the legislature that no case should 
be instituted in Court exceptby the Electrical Company itself or other persans men- 
tioned insection 50 of the Act,the Legislature would have used the ordinary phrase“‘on 
the complaint of” and the section would have been on the lines that no Magistrate 
should take cognizance of any offence referred. to in section 50 of the Act, cxcept 
upon the complaint of certain persons. The Court further held that the prosecution 
should not be instituted by some independent busy-body who had nothing to do 
with the matter. The officers of the company discovered the theft and reported 
it to the police to make an investigation. In the circumstances, the Court held 
that the officers intended that prosecution should follow according to the result of 
the investigation and concluded that the prosecution was at the instance of the 
Electric Company. This decision would support the view that the phrase “at 
the instance of? should be given a wider meaning and it was intended for the purpose 
of excluding independent persons who had nothing to do with the company from 
giving a complaint. A complaint by reasonable officers of the company, even 
though there is no specific authorisation, would be “ at the instance of” the company. 
In Bhagalpur Electric Co. v. Hari Prasad*, following the Gecision in Viswanath v. 
Emperor, the Court expressed its opinion that when a responsible officer ofa company 
reports an offence to the police and a prosecution is therefore set on foot, that will 
be considered to be a prosecution instituted “at the instance of?’ the company. 
Tt is no doubt true that in the case cited, the complaintwas presented by the resi- 
dential engineer after obtaining an authorisation from the Managing Agents, and 
therefore the observations will be in the nature of an obiter dicta. In Provincial 
Government, G.P. & Berar v. Yoganandam®, a Bench of the Court was of the view that 
the expression “at the instance of’? does not mean. “on the complaint of ?? or ™ with 
the sanction of?? but only means “at the asking’’ or “‘ the suggestion of’? and 
the object of using that phrase was only to prevent indiscriminate prosecutions by 
persons without any expert knowledge of the working of electricity. In Stale v. 
Maganlal Chunilal4, a Bench of the Bombay High Court was of the view that the 
object of the legislature was that only persens aggrieved may set the law in motion, 
and in the case before the Court one Mr.. Gore, the officer who acted for and on 
behalf of the Company having set the law in motion, the prosecution must 
be regarded as having been instituted at the irstance of the Cempary. In this 
case also, sanction was obtained from the head office to lodge a complaint and there- 
fore the observations are in the nature ofan obiter dicta. In the four cases cited 
above, the Courts have taken the view that when the law is set in motion by a 
responsible officer for and on behalf of the company, the prosecution should be 
regarded as having been instituted at the instance of the company. 


The learned Counsel for the accused relied on the decision in Dhoolchand v. 
State’, wherein it was held by the Rajasthan High Court that the Superintendent, 
Electrical and Mechanical Department of the Government does not come within 
the meaning of the words ‘“‘ Government’? or ‘‘ Electric Inspector’’, as he is only a 
paid servant of the Government and he cannot be said to have been aggrieved at the 
offence. The case can be distinguished on the facts, in that, the officer d'd not 
verify the truth of the complaint and left it to the police to check up and do the 
needful. Further, there is nothing in the evidence to show that the officer was 
acting on behalf of the Government. On a consideration of the authorities cited 
before me, I am of the view that when a prosecution is instituted by a responsible 
officer of the company, the requirement of section 50 of the Indian Electricity Act, 
1910, that the institution of the prosecution should be at the instance of the aggrieved 














person is satisfied. . 
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In this case, P.W. 1, the Chief Engineer has stated that he was in entire charge 
of the administration of the Corporation including the Accounts Department. It is 
also clear that he was acting on behalf of the Corporation by signing agreement 
forms for giving connections to applicants. I, accept the testimony. of P.W. 1 and 
find that he was acting on behalf of the company, and as a responsible officer, he 
instituted, the prosecution before the police. The signing of the complaint by P.W. 1 
as K. S. Sheshadri without mentioning that he did so on behalf of the Corporation 
would not make any difference, because, in the complaint itself he had stated that 
he was the Chief Engineer of the Corporation. I am satisfied that in the circum- 
stances of the case, the requirement that the institution of the prosecution should be 
at the instance of the aggrieved person had been satisfied. There can therefore be 
no impediment in holding that the accused is guilty of an offence under section 39 
of the Indian Electricity Act, 1910, and the order of remand is answered accordingly. 


Mr. V. T. Rangaswamy Iyengar requested the Court to go into the facts and 
consider the question whether an offence under section 39 of the Indian Electricity 
Act, 1910 had been made out. This request is beyond the scope of the remand, 
for, what is directed to be decided is the question whether the Chief Engineer of the 
Corporation may, on the facts of the case, be regarded as the person agerieved, as 
the said question had not been determined by the High Court, 


On a consideration of the facts before the remand by the Supreme Court, this 
Court allowed the appeal of the State in so far as the first accused is concerned and 
held that he was guilty of dishonest consumption of electrical energy. This is an 
offence under section 39 of the Indian Electricity Act, 1910. A finding is therefore 
recorded that the accused is guilty of an offence under section 39 of the Indian 
Electricity Act, 1910. | 

V.M.K. Bindings recorded accordingly. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mnr. Justice M. NATESAN, 


The State of Madras, represented by the Collector of 
Ramanathapuram at Madurai .» Appellant® 
v. 
Sri Sathya Bodha Swamy, Utharathi Mutt, Thenparai, Tanjore 
District, Trustee of Brindhavanam Agraharam-Mana- 
madurai, through his authorised agent, Sri G. V. 
Gopalachar, Gangur .. Respondent. 


Rent Reduction Act (Madras Act XXiX of 1947) and the Madras Estates Abolition Act 
(XXVI of 1948)—Rent, whether includes cess—Government to collect cess from tenants 
as rents after taking over of estate from lundholder—Lwability of Government to account 
limited to moneys actually collected and not for moneys not realised. 


The Rent Reduction Act is generally a prelude to the taking over ofthe estate 
under the Abolition Act (XXVI of 1948) ard once the village is notified 
urder the Rent Reduction Act, even the arrears of rent can, be realiscd only by the 
State and the landlord is interdicted from collecting any rents from the tenar.ts. 
The Estates Land Act would include cess in the definition of rent fur the purpose 
of giving a charge to the landholder for the same ard also fur the puruese of 
recovering it, While the Rent Reduction Act does not define rent, it takes away 
from the landholder the power of recovering rent. On the abolition ofan estate 
the Government is entitled to take possession with the estate of all accounts, 
registers, muchilikas, etc. relatin g to the estate which the Government may re quire 
for administration thereof. If, in such circumstances, the lardholder is to be left 


to his own resources to recaver the cess, the practical difficultics and inconvenien- 
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* S.A. No. 1785 of 1962. ' ‘ is of 5th January, 1967. 
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- ces will be insurmeuntable. Itis2rule of interpretation to presume the intention 

_ which appears to be most in accord with convenience, reason, justice and legal 
principles, particularly when there is doubt as to the true one. There are provi- 
sions in the Rent Reduction Act which make it plain that where the context so 
require, even as in the Estate Land Act, the rent would include cess. The landlord 
is entitled to recover fram the ter.ant half the cess due or. the lard, arc the Gaverr- 
ment from the. total recovery, deducts the entirety of the cess due by the land- 
holder. The Act contemplates that the State itself shall callect the cess also 
due from the tenants as rent, after the estate has been taker. away from the land- 
holder. 


The liability of the State that is declared is the liability to account orly for the 
money had and received. Though in view of the decision in the State of Madras v. 
Sivasankara Mudaliar, A.A.O. 108 of 1960, ‘a landholder cannot seek tô recover 
from the State moneys not collected alleging negligence or default against the 
Government, he would be entitled to call upon, the Government to discharge 
the obligation which it has taken upon itself and to do its statutory duty. The 
plaintiff may have other remedies to compel the State todo its duty but the 

- State canrat be called upon to account in the suit for the moneys not realised, 
the liability to account being limited to the moneys actually collected by the 
‘Government and not paid over to the landlord after lawful deduction there- 
from. 


Appeal against the decree of the Court of the Subordinate Judge of 
Ramanathapuram at Madurai dated Ist February, 1962 in Appeal Suit No. 144 of 
1961, preferred against the decree of the Court of the District Mursif of Paramakudi 
in Original Suit No. 59 of 1959. 


The Additional Government Pleader, for Appellart. 
=V. Vedaniachari and K. Vedanthem, for Respondent. ` 
The Court made’ the following’ “ °° l 


 OrpeErR.— This secord appeal has beer. preferred by the State of Madras and 
arises out of a final decree in a suit for rendition of accounts filed by the respondent 
Devasthanam. The respondent is stated to bea religious institution entitled to 14 
and 3/8th share out of 36 shares in the village of Vadakuchar.danoor which has beer. 
taken aver by the Government under the Estates Abolition Act or 16th March, 
1953. The Rent Reduction Act, Madras Act XXX of 1947, had been applied to 
the village by a notification on 24th February, 1950. Or. the averment that since 
the notification of the village under the Rent Reduction Act the State which had 
- been collecting Melwaram from the ryots had not paid over to the plaintiff Dev astha- 
nam the amounts payable in terms of Madras Act XXX of 1947 far Faslis 1359 
and 1360, the suit came to be filed for rendition of accounts.of Melwaram collections. 
A preliminary decree was passed in the case on 13th February, 1960. Nodoubt a 
ground has been taken before me that no decree for accounts ought to have been 
passed in. the. case,’ but.the. preliminary decree for accounting -has become final and 
it cannot now be challenged. However, itis open to the deferd ant to plead even now 
on the merits of their liability to account to the extent it may be done without chal- 
Tenging the preliminary decree. Itis unfortunate that despite sever2l opportunities, 
which the appzllants before me had, they have net beer. able to satisfy the Courts 
below asregards the stand taken by them with reference to the actual accounting. 
Several versions as regards the figures were given. But none of them could stand 
scrutiny and ultimately the decree in favour of the plaintiff is for the lar.d cess which 
ought to hav> been collected by the State and which they pleaded they had not 
collected.. The plaintiff claims a sum of Rs. 260-9-0 on the basis of Exhibit A-4 
dated 30th November, 1956, a copy of the Board’ of Revenue proceedings or. the 
demand and collections for Faslis 1359 and 1360 for tht village in question. ‘This 
statement of accounts giving the collections at the reduced rates uncer secticr. 3 (4) 
of Madras Act XXX of 1947 and the amount payable to the landholder which was 
sanctioned, shows the demand for the Faslis a8 Rs. 571-9-0. . The collections are 
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shown to be Rs. 311-0-0. For collection charges a sum of Rs. 26-14-6 is deducted. 
A sum of Rs. 263-13-0 is shown as total Government dues for pieshkush, cesses, etc., . 
to be adjusted. A sum of Rs. 10 is sarstioned for payment to the landholder. A 
direction is given. that the Collector should collect the balance quickly. ‘The plain- 
tiff would contend that the balance had beer, collected and he is entitled-to payment 
of the balance, whereas it 1s stated for the defendant that the balance was not collect- 
ed. Their case is that it was wrorgly included in the demard ard that rothing is 
payable to the plaintiff. I may at once state that the case for the State that the plain- 
tif himself never collected cess from ryots, has not been accepted by the Courts 
below. So the czse has to proceed on the assumption that the plaintiff zs a land- 
holder could have realised also lard cess from the ryots. For the plaintiff it has been 
rightly pointed that ifin fact the ryots had refused to pay the cess for Faslis 1359 and 
1360, due intimation would have been sent by the Collector to the Board of Revenue 
shortly after Exhibit A-4. The absence of any record for the State to show that the 
ryots were not obliged to pay the cess and so the cess was not collected, goes against 
the evidence on record. | 


The second appeal was rested before me on two grounds:: (1) that the State 
was not bound to account for the cess wher. in fact they have not collected the cess 5 
and (2) that the rent which the State could recover under. the Rent Reduction Act 
would not include cess. 


To take up the second contention first, land cess is levied uncer the Madras 
Local Boards Act of 1920, now referred to as Madras District Boards Act. Section 78 
of the Act provides for the levy of land cess or. the annual rent value of 2ll occupied 
lands on whatever tenure held. Section 79 provides for the assessment of the annual 
rent value and the relevart part runs thus : n 


«79, The annual rent value shall, for the purposes of section 78, be calculated. 
in the following manner :— See Eo d 


(iii) In the case of lands held cn any other tenure, the annual rent payable 

to the landholder, sub-landholder or any other intermediate landholder holding 

on an under-terure created continued or recognized by a lardholder or sub-land- 

. holder, as the case may be, by his tenants, together with any water rate which 
may be payable for their irrigation, shall be taken to be the annual rent value,’? 


Section 88 of the Act’ provides for. payment by the landholder of land cess to the 
_ Collector. The material portion of the section reads: -> r ',* 


“ Every landholder and sub-landholcer shall pay to the District Collector or 

’ other officer empowered by him to receive it, the land-cess due in respect of lands 
held by him exclusive of. the: amount of such cess, if any, payable by the sub- 
landholder or landholder as the case may be and by the tenant, on or before such 

‘dates and in such instalments as the district.collector urder the gerieral orders. 
_of the Board of Revenue may, by notification, declare.........-.. see ee eeee A 


’ cage may be, to recover from his tenant one-half of the amount payable by such 
-landholder, sub-lardholder or intermediate landholder in respect of the lands so: 
occupied.”’ 3 ar 


Section 89 is also important. The material portion of the section states : - 


“ Every landholder, sub-landholder or any other intermediate lardholder, es. 
the case may be, shall in recovering any amount which may be due to him under 
the proviso to section 889 be entitled to.exercise the same. powers as. may,. under 
any Act or Regulation which now is, or hereafter may be, in force, be exercised 
by any landholder in the recovery of rent, and shall be liable. to all the penalties. 

_ prescribed therein for the abuse *of such powers.” ..... j l 
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-The contention of the plaintiff is that once an estate comes tp be held under the 
Rent Reduction Act, the landholder cannot.recover any cess and it is the duty of the 
State to realise also the cess as part of rent and pay. over the same to him. It is 
contended that the Government alone is entitled to collect the cess from the ryots, 
and deducting the collection charges they should pay the cess collected to him. 
The Madras Estates Land Act, 1908 defires *‘ rent ’’ under section 3 (11) thus: 


“Rent? means whatever is lawfully payable in money or in kine or in both 
to a landholder by a ryot for the use or occupation of lerd for the purpose of agri- 
culture and includes whatever is lawfully payable on accour.t of water supplicd 
by the lancholder or taken without his permission. for cultivation of land where the 

. charge for water has not beer. consolidated with the charge for the use or occupa- 


tion of the: land. , 


-| For the purposes of sections 5, 27, 28, 59 to 72, 77 to 131, 135, 136, 145 to 148., 
165, 210 and 211 and the Schedule, rent includes also — 


(a) any local tax, cess, fee or a sum lawfully payable to a landholder hy a 
ryot as such in addition to the rent due according to law or usage having the force 
‘ of law and also money recoverable under any enactment for the time being in 


- force as if it was rent.......... daa 


Relying on these-provisions, the Court below has held that'cess has to be paid to the 
Jandholder by the tenant, that therefore the landholder is entitled to the cess that is 
liable to be colleeted and must be collected by the Government ard he must be paid 
‘irrespective of the fact whether the Government collected the amount or not. In 
the instant case.it is found that the Government have to pay the plaintiff the sum of 
Rs. 260-9-0 but finding some arithmetical mistake in the calculation, the decree ‘is 
limited to Rs. 240-62 P. On the face ofit there is one mistake in the decisior of the 
Courts below. Under the proviso to section 88 of the Madras District Boards Act 
the landholder can recover from the tenant-only one halfof the cess payable by him 
in respect of the land occupied by the tenant and not the entirety of the cess payable 
for the land; and it is not- ċlear whether the amount, determined. as a cess by the 
lower Court represents only. the.tenants’ share, Normally the deduction should 
‘be presumed to.be of the entire cess and if that is so the plaintiff cannot have a decree 


for his share. of the liability also. 


In my view the contention on behalf of the State that the land cess cannot be 
recovered by the State under the provisions of Madras Act XXX of 1947 appears to 
be urtenable.. The point in this form was not taken in the Courts below and the 
only argument that was advanced was that in fact land cess was not payable by 
the tenants in the village, and that it was not actually collected by the State. Even 
in the memorandum of secord appeal no ground has been taken in this regard, the 
only ground being that the Courts below erred in holding that the State was liable 
to pay the plaintiff even when they had not in fact collected any amount towards 
cess from the ryots and that there was no accountable relationship between the State 
and the plaintiff in respect of the amount not actually collected by the State. The 
areument for the. State now is that for particular purposes only cess is deemed to. 
beirent under the Estates Land Act and that it is not rent for all purposes. The 
Rert Reduction Act as such does not d efine rent, though it is applied to all estates 
defiaed under section 3-(11) of the Madras Estates Land Act, 1608. My attention 
is.drawn to section 3 (4) of Act XXX of 1947 which reads ; se 


“After such an order (an order under secticn 3 (2) fixing rent in the village) has 
taken effect in respect of any estate or portion of an estate, the rents due in respect 
of ryoti lands in such estate or portion with effect from the commencement of 
Fasli year 1357 as well as the rents which have fallen or may fall due in respect of 
such lands for any Fasli subsequent to Fasli 1357 until the commencement of the 

- Fasli year in which the estate may be finally taken over by the State Government 
“ and any interest payable on such rents und er sub-section (6) shall be recovered by 
` the State Government as if such rents and interest were’ arrears of land revenue 
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due to them ; and the amount so recovered in respect of each Fasli, after deducting 
therefrom the cost of such recovery as determined in accordance with such rules 
as may be made by the State Government in that behalf, and also the peishkush, 
cesses, and other moneys due from the landholder to the State Government ard 
constituting a charge on the estate shall be paid to the Jardholder........ i 


Section 3 (7) is important and it runs: 


“ The landholder shall not be entitled to collect, and the provisions of Chapters 
V and VI of the Madras Estates Land Act, 1908 shall cease to apply to ary 
rents or interest recoverable by the State Government under sı b-section (4).’’. 


Learred Counsel for the State contends that there is nothing in these provisians which 
necessarily require that rent under this Act should be construcd so as to include 
cess also as provided for under section 3 (11) of the Estates Land Act. The matter 
in my view cannot be disposed of by mere absence of any definition of rent in the 
Rent Reduction Act. Two things must be borne in mind. Firstly, the Rent 
Reduction Act is generally a prelude to the taking over of the estate under the 
Abolition. Act (XX VI of 1948). Secondly, once the village is notified under the 
Rent Reduction Act, even the arrears of rent can be realised only by the State ard 
the landlord is interdicted from collecting any,rent from the tenarts. The provisions 
of Chapters V and VI of the Madras Estates Land Act which deal with the payment 
of arrears ofrent and the recovery of rent by suit or by distraint and sale of mcvable 
prcperty or of the holding, cease to apply to any rent recoverable by the State Govern- 
ment under the Rent Reduction Act. Now cess is included in the definition of 
rent in the Estates Land Act inter alia for making it first charge upcn the holding 
ard in the provisicns relating to the recovery of arrears of rent found in Chapter V 
and VI of the Estates Land Act. Section 89 of the Madras District Boards Act 
-empowers the landholder in the recovery for cess to exercise the powers as he may be 
„given under any Act for the recovery of rents due to him. Thatis the Estates Land 
Act would include cess in the definition of rent for the purpose cf giving a charge to 
‘tthe landholder for the same and also for the putpose of recovering it. While the 
Rent Reduction Act does not define rent, it takes away from the landholder the 
power of recovering rent. On the abolition of an estate the Government is entitled 
. to take possession with the estate of all accounts, registers, Muchalikas, etc., relating 
to the estate which the Government may require for administration thereof. If, in 
‘such circumstances, the landholder is to be left to his own resources to recover the 
-cess, the practical difficulties and inconvenience will be insurmountable. It is a 
rule of interpretation to presume the intention which appears to be most in accord 
-with convenierce, reason, justice and legal principles, particularly when there is 
doubt as to the true one. There are provisions in the: Rent Reduction Act which 
make it plain that where the context so require even as in the Estates Land Act 
the rent would include cess. Section 3 (4) of the Rent Reduction Act provides for 
deducting from the arrears of rent realised by the Government besides the cost of 
the recovery as prescribed, peishkush, cesses and other moneys due from the lard- 
. holder to the State Government and constituting a charge on the estate. The Rent 
Reduction Act does away with the landholder’s power of realisation of rent frem the 
estate, the State taking upon itself the realisatior. of rents from the tenants and the 
Abolition Act, when it comes into effect, does away with intermed laries., Can it,be 
‘said in the circumstances that the landholder can proceed against the, tenants for 
the recovery of cess due which has been treated as part of rent for the purpose of 
recovery under the Estates Land Act? ‘The lardholder is entitled to recover from 
the tenants half the cess due on the land, ard the Government from the total recay ery, 
„deducts the entirety of the cess due by the landholder. Is the landholder to file 
suits for the recovery of arrears of cess, after the estate has beer taken away from 
him? Even his account books vest in the Government on the abolition. It stands 
-to reason that the Act contemplates that the State itself shall collect the cess also 
due from the tenants asrent. ‘There is a faint suggestion that there can be no reduc- 
tion in cess ifit is treated as rent. But if the rents are recused, cesses where Nc 
tionate to the rents proper payable, they also automatically get reduccde1)I may 
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also refer to the fact that under the Abolition Act all expressions ir. the Estates Land 

Act shall have the same respective meaning ‘as in that Act with modifications, if 
any, found in the Abolition Act. Section 55 of that Act provides for the collection 

of arrears ofrent fcr the Faslis now in question which accrued before the notificd date 

and payment of the same to thé landholder after deduction inter alia of the arrears of 
peishkush, quit rent, jodi ard other amounts, if ary of a like nature due from the 

landholder to the Government. 


_I shall take up the next contention that as the State has not realised the cess> 
it ıs not bound to accourt for any portion of it to the landholder. In the State of 
Madras v. Sivasankara Mudaliar}, Ganapatia Pillai, J., observed : 


“ All the same, the duty imposed upor the State Government by the Rent. 
Reduction Act of collecting the rent due to the landholder in which till the estate 
was notified under the Abolitian Act the State had no beneficial interest, carries. 
with it the liability to account for money had and received. In order to effectuate 
this remedy which is available to the-landholder it would be necessary for him to 
be informed of the amount actually collected by the State, and, for this purpose, 
he can call for an account. To this limited extent alone the State exposes itself 
to the liability of rendering account to the landholder whose estate- was notified 

‘under the Rent Reduction Act. In my opinion, beyond this, no further liability 
- Was cast upon the State by reason of its undertaking the duties impcsed upon it by 
‘the Rent Reduction Act”. i 


The learned Judge refers to the decision in Rajah of Bobbili v. State of Madras®, where 
it has been observed that the Government is, as it were, a statutory agent of the land- 
holder for collection, and proceeds — 


™ He did not equate the position of the State under the Rent Reducticn Act to 
that of an avent under the common law. To the extent to which the State collect- 
ed the money belonging to the landholder the State is exposed as already observed 
by me, to the liability of rendering an accourt for the money had ard received. 
Beyond this J am unable to hold that this decision is ar authority for conténding 
that-any other duty.-which an agent has to perform like hand ing over .papers and 
account bcoks, to vouch for items in the accounts, to.be liable for neglect of duty, 
or to take directions from the principal in the matter of performance of duty, 
would attach to the Government merely because it is described as a statutory 
agent.’, à; 


The liability of the State that is declared is the liability to account only for money 
had and received. In the present case the cesses have rot been colledcted by the 
State from the tenants, But the State has deducted the cesses due on the lands fram 
the rent proper realised from the tenants. It is pointed out for the State that this is 
perfectly ın order, as the primary liability for the cesses is that of the lancholder and 

he becomes entitled to recaver cesses only when the cesses have been paid by him to. 
tee State. My attention is drawn to the decision of this Ccurt in Muthuramalinga: 
Sethupathi v, Mahalinga Raju*, where it has been held that the liability of the tenant 
is that imposed by the proviso to section 73 of the Local Beards Act, 1884, corres— 
ponding to the present District Boards Act, and that the tenant is liable to the land- 
lord only uvreéspect of the portion of cess which the latter has actually paid and con- 
tingently oa his having made the payment. It is no doubt the duty of the State 

to callect the cess due to the landholder as rent and pay such collections to the land- 
holder less the prescribed deductions. It is pointed out for the State that the arrears: 
are recoverable by the State as arrears of land revenue ard that so fer as the State 
is concerned there is no question of any bar of limitation. While in the light of the 

ruling of Ganapatia Pillai, J., in the State of Madras x. Sivasankara Mudaliar}, referred 

tó a landholder cannot seek to recover from the State moneys not collected alleging 
negliger.ce or default against the Government, he would in my view be entitled to 


1: A.A.O. 108 of 1960. 3, (1919) 9 L.W. 287. 
2.1 (1952) 1 M.L.J. 174. : 
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call upon the Government to discharge the obligation which it has taken upon itself 
‘and to do its statutory duty. In Maxwell’s Interpretaticr of Statutes, 11th Editicn, 
at page 235 it is stated: 


“ The Supreme Court of the United States similarly laid it down that that which 
public officers are cimpowered to da for a third person the law requires shall be 
done whenever the public interest or individual rights call for the exercise of the 
power, since the latter is giver, not for their benefit, but for his, and is placed with 
the depository to meet the demands of right. and to prevent the failure of justice ”’. 


The Board of Revenue had in Exhibit A-4 directed the Collector to realise the 
balance quickly and that was in the year 1956. The positicn now is that the plain- 
tiff may have other remedies to compel the State to do its duty but the State cannot 
be called upon to account in the suit for the moneys not realised, the liability to 
account being limited to the moneys actually collected by the Government and not 
paid over to the landlord after lawful deductions therefrom. It1s suggested for the 
plaintiff that it is a religious institution.and special provisions are made for religious 
institutions, the State being under an obligation to make good. the loss by enforce- 
ment of the Rent Reduction Act. ‘That question is not germane to the claim in the 
manner now put forward. To the extent the moneys have beer collected they are 
‘accounted for duly as found in Exhibit A-4. “Looking from this angle, it is immaterial 
asto the nature or character. of the collections and as to how the balance of 
demand shown in Exhibit A-4 still to be collected is made up of. The moneys realis- 
ed having been accounted for the suit has to fail. ug 
In the result the second appeal is allowed.’ Having regard to the fact that there 
has been considerable confusion in the Courts below as to the nature of the liability 
and in view of the fact that the State has not been able to make out its contention 
that the demand as in Exhibit A-4 is erroneous and the demand must have been 
only for Rs. 263-13-0 this is not a case for ordering casts. ‘The suit O.S.No. 59 of 


ee is dismissed. The parties will bear their respective costs throughout. No. 
leave. l 


| S.V.J. - — Second appeal allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT: —MR., CHANDRA REDDY, Chief Justice AND Mr. Justice M. NATESAN 
G. Ramasundaram and others .. Petitioners*® . 
U. ss 
The Inspector of Panchayats (District Collector), South Arcot = 
and, others .. Respondents. 


The Madras Panchayat Act (XXV of 1958) and the Gonduct of Election of Members of the 
Village Panchayat Rules, 1964—Rules 11 and 13— Validity of Rules—Whether rules 
void on-ground of excessive delegation of essential legislative functions to executive—Reference 
to prior legislations—When can be made. . a 


There is ample indication in the Act itself that what 1s contemplated for the 

'-- Panchayats is direct election. Section 20 provides for the preparaticn of the 
electoral roll for the Panchayat and every person whcse name appears in the elec- 
toral roll of the Panchayat is entitled to vote-at an election to the Panchayat. If 
there is to be an intermediate body and the election is to be indirect, it cannot be 

` said that every person whose name is found in the electoral roll is voting for the 
election of a Panchayat member. The electcral roll in such a cas¢ would contain 
only primary votes and not voters for election at the Panchayat. But the electoral 
roll that is prepared under section. 20 is the electoral roll for the Panchayat as is 
clear from section 20 itself. 


a aaaaaaŘĖŮĖ—naM 
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No doubt the Act does not specifically say that the voting will be secret. But 

‘one cannot overlook that vote by allot (or some form of secret voting) is now the 

| Universal practice. A reference to section 24 of the Panchayat Act itself shows 

that the Act recognises secrecy ofelection. Rule 11 of the Conduct of Election of 

Members of the Village Par.chayat Rules, 1964, inter alia ensures that the voting 

- Shall be secret and rure 13'also seeks to assure secrecy of votirg . But where secret 

ballot is universally accepted, and direct election, is the-rule rather than the excep- 

. tion, no specific direction in that regard woul be necessary. No policy decisions 

requiring guidance of the Legislature are left to the executive under the impugned 
rulés 11 ard 13. ° ` ' one 


When any rule is attacked on the grourd that the delegation is unconstitutional, 
what has to be looked for is whether the administrative authcrity has been supplied 
with proper guidance ir the matter ; is there any abdication by the Legislature 
‘ofits functions leaving it ta the executive to frame the rules on its owr. unguided 
initiative, with no guide lines indicating the policy or principles. The legislative 
‘policy is apparent on the face of the enactment itself. It contains indications as ‘to 
‘the manner and method of carrying out election and that the electidn’ must be 
direct and voting must be by secret ballot, - 


- Apart from the legislative practice that has been shown of leaving the manner 
and method of election to the rules, the normal manner and method of election 
to self-governing units in the democratic set up -is practically well settled. The 

_ election of the Madras Panchayats.Act, 1950.as well as the rules. for.election to 
local bodies have been there. If there is to be no departure from the method of- 
holding elections and getting.elected representatives til] then followed, the rule 
making authority has the established cannons of election procedure for guidance. 
There is no unchartered sea for its to plough it way, Where there is in existence 
a policy regarding the manner and mode of elections to local bodies, the underly- 
ing policy of the new enactment providing for similar elections must be held to be 
apparent. ‘T’o find out whether executive had a policy or guidance in that matter, 
reference may be made to prior legislations.. The Election Rules made under the 
Panchayat Act, 1950, and published.in the gazette had. effect as if enacted in the 

Act. The relevant sections of the present ‘Act and rules are more or less identical 
with the ccrresponding sections and rules of 1950 Act.. There being available 
‘guidance and established practice, ıt cannot be said that, by providing for rules 
to be made by the executive, the Legislature has abdicated its function. No change 
in the traditional or conventional policy is contemplated in the Act. A. policy 
may be particularised ın as few or as many words as the Legislature thinks proper 
and it is encugh if an intelligent guidance could be found in the enactment by the 
subordirate authorities, having regard to the prior law on the same subject. 


Held, that there has beea no such excessive delegation as would require the 
rules to be struck down. ; . l 


Petitions under Article 226 of the Constitution of India praying that in the 
circumstances stated therein and in the affidavit filed therewith the High Court will 
be pleased to issue a writ of mandamus restraining the responder ts therein from hold- 
ing the elections pursuant to the notification under section. 16 of the Act for Ponpathi 
Panchayat, Gingee Taluk and to issue writs of certiorari calling for the records relat- 
ing to the declaration by the first respondent of the results of the elections’ to 
Hanumanthanpatti Panchayat, Ramaswaminaickenpatti Panchayat, Kotapundi 
Panchayat, Vannivelampatti Panchayat and S. Arasapatti Panchayat respectively, 
dated 2nd February, 1965, and 28th January, 1965 respectively and quash the same. 


V. Manivannan and K. K. Venugopal, for Petitioners. 


The Advocate-Gereral (N. Krishnaswami Reddi), for Additional Government 
Pleader, (V. Ramaswomi), S. Rajagopalan, K. Narayanaswamy Mudaliar, N. Arunachalam, 
. T. Chengalvaroyan and S. K. Ahmed Meeran, for Respondents. 
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Natesan, 7.—These petitions under Article 226 of the Constitution raise 2 com~ 
mon. question, the validity of the rules relating to the manner and method of election 
of members to the village pancheyats under.the Madras Panchayats Act, 1958, 
she contenticn being that the rules are void for the reasons that there has been exces- 
tive delegation of essential legislative functions to the Executive. The facts in 
Writ Petition. No. 596 of 1965, typical of the petitions may be briefly set out. ‘This 
relates to Hanumanthapatti village parichayat in Periakulam Taluk, Madurai 
district: There had been ar election to the Panchayat under the Madras Act XXV 
of 1958 (hereinafter referred to as the Act) in 1659, The election which has given 
raise to the present petition was held on 2nd February, 1965, ard under the provi- 
sions of the Act the electior. authority declared respondents 4 to 16 in the writ peti- 
tion as-duly elected members of thé panchayat. The petition has beer, preferred. 
by a voter of the panchayat,questioning the declaration of the election of respondents. 
4 to 16 as the duly elected members of the panchayat inter alia on the ground that the 
Act itself has made ro provisions for the elaborate procedure required for holding 
elections, and for deciding election. disputes. It is contended that the manner ard 
‘method of election of members of 2 panchayat should be provided only by the Legis- 
lature and its delegation without laying down, ary policy or stardard for guidance 
is Unconstitutional. As the panchayat under the Act has beer. given vast powers 
in local administration, including powers to raise finance by taxation, it is submitted 
that the panchayat which has not been validly constituted should not be permitted 
to function. We have had some intéresting arguments from Mr. K.K. Venugopal, 
learned Counsel forthe petitioner, as to the various featurs af an election, the several 
methods by which representatives could be chosen ard the wide variation in the 
methods, differing from each other not merely on details but also in matters of 
policy and principles. It was submitted that the methods of election ard the 
choosing of representatives will have to vary according to the composition of the 
electorate, the position’and powers of the representatives and the stage to which the 
electorate as adyanced in the matter of its civic and political consciousness. It is 
unnecessary to detail them, as‘ultimately to a question from us as‘to which of the 
provisions of the rules are sought to be invalidated learned Counsel stated that 
rules 1] and 13 of the rules entitled : The Conduct of Election of Members of the Village 
Panchayats Rules, 1964, have to be struck down. The learned Advocate-Gereral 
appearing on behalfof the State submitted that there was na excessive delegation.of 
legislative powers in this case and that the rules have been validly and legally made 
and only carried out the policy and guidance provided-by the ‘Act itself. . 


The present Panchayat Act, Madras Act, XXXV of 1958 comes in substitution 
of the -Madras Village Panchayat Act of 1950 (Madras Act X of 1950): Article 
40 of the Directive Principles of State Policy in the Constitution provides for the 
State taking steps to organise village panchayats and endow them with such powers 
and authority as may be necessary to enable them to function as units of self-Govern- 


ment. The legislative power is found under item 5 of List II of the Seventh 
Schedule : . 


Local Gavernment, that is to say, the constitution and powers of municipal 
corporations, improvement trusts, district boards, mining settlemént' authorities 
and other local authorities for the purpose of local self-Government or village 
administration. E 


Section 8 of the Panchayat Act provides for the cénstitution of panchayats for 
villages and towns and their incorporation. Section 10 provides for the strength 
of a panchayat, the total number of members of a panchayat to be notified by the 
Inspector in accordance with such scale as may be prescribed with reference to 
population. Section 14 rufs thus: = 


The members of the panchayat shall be-elected in such manner as may be 
prescribed : ° , JIo | 
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Provided that no person shall be eligible to be elected or co-opted under this: 
Act 2s a member of more than ore panchayat. 


Section 16 provides for division of the panchayat into wards for the purpose 
of electing members to the panchayat. Section 17 relates ta the term of office 
of the members and provides for the filling up of ordinary and casual vacancies 
which are defined uncer section 2 of the Act. Section 20 provides for preparation 
and publication of electoral roll and qualificatior. for inclusion therein. It is neces- 
sary to set out some of the parts of section 20 material for our present purpose : 


(1) Every person whose name is included in such part of the electoral rolf 
for any Assembly Constituency as relates to the village or town or any portion of 
the said village or town shall be entitled to. be included in the electoral roll for 
the panchayat and no other person shall be entitled to be included therein. 


Explanation E Raa E ER E 


(2) As soon as may be after the electoral rolls for the Assembly Corstitu- 

` encies which consist of, or comprise, the village or town or any portion of the said 

village or town have beer. published, revised or amended in pursuance of the 

Representation of the People Act (XLIII of 1950) any person authorised 

by the prescribed authority in this behalf shall: publish in such manner 

as the Government may direct, the portions of the said rolls which relate to the 

' village or town or of the alterations-thereir. as the electoral roll for the panchayat 
or as alteration to such roll as the case may be. 


(3) The electoral roll for the panchayat shall be divided into separate parts 
for each ward. 


Oh caorann a PEN 


(5) Every person whose name appears in the electoral roll for the panchayat 
shall, solong as it remains in force and subject to any revision thereof which might. 
have taker. place and subject also to the other provisions of this Act be entitled 
to vote at an election; and no person whose rame does not appear in such roll 
shall vote at an election. 


Byplan ccc ccescccscccrencs 


Section 21 provides for the correction of electoral roll of the panchayat by 
the prescribed authority, after making enquiry and publishing amendments to 
the electoral roll for the purpose of bringing it into accord with the electoral roll 
for the relevant Assembly Constituency. Section 22 relates to qualifications of 
candidates ard enacts that no person shall be qualified for election as a member 
of a panchayat unless his name appears on, the electoral roll of the panchayat. 
Section 24 deals with disqualifications from voting or being elected in election. 
It runs thus: l 


Every person convicted an offence punishable under Chapter TX-A of the 
Indian Penal Code (XLV of 1860) or under any law or rule relating 
to the infringement of the secrecy of an election shall be disqualified from voting 
or from being elected in any election to which this Act applies or from holdirg the 

office of member of a panchayat or of 2 parchayat union council for a period of 
five years from the date of his conviction. 


Section 25 deals with disqualifications of candidates and section 26 with dis- 
qualifications of members. Section 178 which empowers the Government to 
make rules generally to carry out purpose of the Act provides by sub-section, (2) 
(zi) that in particular, and without prejudice to the generality of the power the 
Government may make rules as to all matters relating ta electoral rolls ar elec- 
tions, not expressly provided for in this Act, including deposits to be made by 
candidates standing for election. and the conditions under which such deposits may 
be forfeited and the conduct of inquiries ard the decision of disputes relating to 
electoral rolls or elections. y a 


41 


- 
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In the rules framed under the power canferred as above stated detailed pro- 
visions have been made in regard to the manner ard method of holding election, 
the appointment of the Returning Officer, the duties of the Returning Officer, the 
appointment of Presiding Officers, the duties of the Presiding Officers, presenta- 
tion of nominations and procedure to be followed tn contested and uncon- 
tested elections. Rule 11 provides for arrangements at polling stations. Rule 12 
deals with ballot papers and rule 13 with the issue of ballot papers and votirg pro- 
cedure. Provision is made for recording of votes of blind ard infirm electors, 
Rules, are made with reference to spoilt and returned ballot papers, closix.g of poll 
and counting of poll, declaration of the results of electior, etc. It may be stated 
that it is not contended that the rulcs, if otherwise valid, are not exhaustive 
ard did not provide an adequate and efficient machirery for election of the members 
of a Panchayat. Rules have also been. framed for the decision of election disputes. 
Sub-rule (3) of rule 1 specifically provides that the election of members shall be 
by secret ballot. an i i 


The attack of Mr. K. K. Venugopalon the validity of the rules may be sum- 
marised thus. An election consists of sever. stages: (1) prescribing qualifications 
for a votor; (ii) delimitation of wards or constituencies; (iii) preparation ofelectoral 
rolls; (iv) qualifications and disqualifications of candidates; (v) manner or method 
of election; (vi) machinery for the corduct of election; and (vii) machinery for the 
disposal of electior, disputes. There is no dispute that the first four stages are 
adequately and clearly provided for in the Act itself. The lacuna in the Act 
comes in, according to learned Counsel, with reference to the manner and method 
of election, section 14 simply stating that the.members of the parchayat shall be 
elected in the manner to be prescribed. The argument is elaborated as follows; 
an election it is submitted could be direct or indirect and expressicn of the choice 
of his candidate by an elector may be either by public voting or by secret voting. 
Representation to an elective body could be by proportionate represer.tation, by 
single non-transferable vote, by limited vote ard so on. It is submitted that by 
section 178 of the Act, it is left to the Executive to decide whether the voting 1s to 
be by public or by secret ballot, whether the election is to be direct or irdirect ard 
whether the representation is to be by single non-transferable vote or by proportion- 
ate representation or by other process. These are matters, it-is submitted, which 
could not be left to the Executive having to be the subject of-policy decisions, But 
as found in the text-book, the Substance of Politics by Appadoraireferred to by learned 
‘Counsel, only Senates of France and South Africa are indirectly elected bodies. 
All others are directly elected. Indirect election involves an intcrmeciate electorate 
body between the primary voters and the selected representatives, The primary 
voters select the intermediate voters who form the électoral college and this electoral 
college chooses the elected representatives. There may be a policy in the matter of 
deciding which system of election is to be adopted for any particular elective body. 
It is necdless for us here to discuss the merits of indirect and direct elections. In 
our view, there is ample indication in the Act itself that what is contemplated for 
the panchayats isdirectelecticn. -Section 20 provides for the preparation ofelectoral 
roll for the Panchayat and every person whose name appears in the electoral roll 
of the panchayat is entitled to vote at an election to the panchayat.- If there is to 
be an intermediate boay and the election is to be indirect, it cannot be said that 
every person whose name is fourd in the electoral roll is voting for the election of a 
panchayat member. ‘The electoral roll in such a case would contain only primary | 
voters and not voters at election for the panchayat. But the electoral roll that is 
prepared uader section 20 is the electoral roll for the panchayat as is clear from 
section 20 itself. . 


The next point made by learned Counsel as involving 2 question of ‘policy 
is as to the method of voting—secret voting or public voting. It is stated that, 
though the Act refers to voting at an election, there is no indication ir. the Act- that 
it should be by secret ballot. This has been left to the Executive to decide. No 
doubt the Act does not specifically gay that the voting will be secret: - ¿But one 
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‘cannot overlook that, as roticed ir. The Substance of Politics by Appadorai, vote by 
ballot (or some form of secret voting) is row the universal practice. It is found 
in that text-boak at page 465 that though the case for public voting is in theory 
unassailable, public voting has disappeared in modern States, because its working 
revealed a serjous practical defect and the possibility of coercion of the voter, That 
apart, 2 reference to section 24 of the Panchayat Act itself shows that the Act recog- 
nises secrecy of election. Under section 24 every person convicted of an offince 
punishable under any law or rule relating to the infringement of secrecy of an 
election get disqualified from voting- or from being elected in any election under 
the Panchayat Act or from holding the office of member of 2 Panchayat. The 
various theories of adequate representaticn, proportional representation achieved 
‘by single transferable vote or by list system, cumulative vote are all special modes 
of represer.tation, and it is rot the case of the petitioners that any such special modes 
have been provided for under the rules. As stated at the outset, the attack on the 
rules was confined to rules 1] and 13, evidently on the basis that these ensured direct 
‘election and secret voting, Rule 1] deals with arrangements at a polling station. 
It inter alia ensures that the voting shall be secret and clause-(1) of the rules reads : 


“There shall be a polling station for each ward. Each polling station shall 
contain, one or more voting compartments in which electors can record their votes 
screened from cbservation.”’ . 

The other provisions of the rule relate to the Returning Officer providing at 
each polling station, the necessary number of ballot boxes, copies of electoral rolls 
‘etc. Provision.is made -that the ballor box shall be so constructed that ballot 
papers can be introduced therein but cannot be withdrawn therefrom, without 
the box being unlocked. ‘There are other details for the proper conduct of election. 
Rulé 13-provides for the issue of ballot papers, identification of the voter and the 
voting procedure, Hach.voter is to be given only one ballot paper. The method 
in which ballot paper is to be marked issetout. Thisrule also seeks to assure secrecy 
-of voting,’ But when secret ballot is universally accepted, and direct election is 
the rule rather than the exception, no specific direction in that regard would be 
necessary. We are unable to see any policy dicisions requiring guidance of the 
Legislature, being left to the Executive under the impunged rules I] and 13. 


Learned Counsel refers to provisions of the Respresertation of People Acts 
{XLIII of 1950.and XLIII of 1951), ard points out that these Acts specifically 
provided rot only for ‘the secrecy of ballot but also for representatives to be chosen. 
by direct election. Section 7 of Act XLIII of 1950 is referred. to, which shows that 
the members of the Legislative Assembly 21¢ to be chosen by direct election, 
Article 81 of the Constitution is also referred to where reference is made to direct 
election by voters of States to the House of People. But as regards secrecy of election, 
section 59 of Act XLIII of 1951 only states that at every election where 2 poll is 
taken votes shall be given by ballot ir. such manrer as may be prescribed and no 
votes shall be received by proxy. Section 94 provices under the heading Secrecy of 
-voting not to be infringed that no witness or other persor. sh2ll be required to state for 
whom he has voted at an election. Under the heading Maintenance of Secrecy of 
Voting section 128 also provides that every officer, clerk, agent or other perser. who 
performs any duty in connection with the recording or counting votes at ar. election 
shall maintain, and aid in maintaining the secrecy of voting and shall not (cxcept 
for some purpose authorised by or uncer any law) communicate to any person ny 
information calculated to violate such secrecy. Secrecy of ballot is taken as 
axicmatic and as pointe, out in the Substance of Politics by Appadorzi, itis of universal 
practice. It is no doubt true that with reference to Parliamentary electiors and 
elections to State Legislatures the Acts themselves are elaborate. But thet is 
obviously because of the importance and magnitude of the task. Elections to 
Parliament ard to the Legislatures of States are spegifically listed under item .72 

of List I of the Seventh Schedule of the Constitution. . 


` ~ When any rule is attacked on the ground that the delegation is unconstitutional, 
what Hás to be looked for is whether the admifistrative 2uthority has been supplied 
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. with proper guidance in the matter; is there an abdication by the Legislature of its 


xy 3 


function leaving it to the Executive to frame the rules on. its own unguided initiative, 
with no guidelines indicating the policy or principles? The tests are summed up 
as follows by Fazl Ali, J., on the Presidential Reference, In re, The Delhi Laws Act, 
1912, etc.1: 


(1) The legislature must normally discharge its primary legislative function. 
itself and not through others. 


(2) Once it is established that it has sovereign powers within a certain sphere, 
it must follow asa corollary that it is free to legislate within that sphere in any 
way which appears to it to be the best way to give effect to its intention and policy 
in making a particular law, and that it may utlise any outside agency to:any 
extent it finds necessary for doing things which it is unable to do itself or finds it 
inconvenient to do. In other words, it can do everything which is ancillary to 
and necessary for the full and effective exercise of its power of legislation. 


(3) It cannot abdicate its legislative functions, aad therefore while entrusting 
power to an outside agency, it must see that such agency acts .as a subordinate 
authority and does not become a parallel Legislature. 


(4) The doctrine of separation of powers and the judicial interpretation it 
has received in America ever since the American Constitution was framed, enables 
the American Courts to check undue and excessive delegation but the Courts of 
this country are not committed to that doctrine and cannot apply it in the same 
way as it has been applied in America, Therefore, there are only two main 
checks in this country on the power of the Legislature to delegate, these being 
its good sense and the principle that it should not cross the line beyond which 
delegation amounts to ‘‘ abdication, and self-effacement.’’ . 


In our opinion, the rules which are challenged in the present case as unconstitutional 
on the ground of thei” being the product of excessive delegation of legislative power 
would tall within the second of the above prepositions. Dealing with delegated 
legislation, Mukhérjea, J. (ashe then was) observed on the same reference, at 
page 98l: 


“ As said already, it is within powers of Parliament or any competent legislative 
body when legislating within its legislative field, to confer subordinate adminis- 
trative and legislative powers upon some. other authority. The question is: 
Waat are the limits within which such conferment or bestowing of powers could 
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If the Legislature hands over its essential legislative powers to an outside autho- 
rity, that would, in my opinion, amount to a virtual abdication of its powers and 
such an act would be in excess of the limits:of permissible delegation. 


The essential legislative function consists in the determination or choosing of 
the legislative policy and of formally enacting that policy into a binding rule of 
conduct, It is open to the Legislature to formulate the policy as broadly and with 
as little or as much details as it thinks proper and it may delegate the rest of the 
legislative work to a subordinate authority who will work out the details within 
the framework of that policy.” 


Judged in the light of the above principles, can it be said in this case that there is. 


no legislative policy or criterion for the administrative authority to follow up in 
framing the rules? Is it a case where what has been left out for the subordinate 
body to carry on is the determination of the legislative palicy itself? Learned. 
Counss] for the petitioner conterds that there are no proper criteria or standards 
indicated in the Act and uncgnalised power has been surrendered to the Executive 
to determine the manner and mode of election, We do not think that this is a 
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correct view to take cf the position. Ir. aur view, the legislative policy is apparent 
on the face of the enactment itself. We have already discussed when examining 
the provisions of the Act that it contains indications as to the manner and method 
of carrying eut election, that the election must be direct and voting must be by 
secret ballat, the two policy matters stressed by learned Counsel. . 


Further, itis not.as if for the first time the Panchayat Act has been enacted and 
and elections to panchayats provided for. The present Act, Madras Act XXXV 
of 1958, is no doubt wider in scope and envisages a comprehensive programme of 
measures designed to promote rural employment to improve rural living conditions, 
national extension service, scheme of community development, ete. It provides 
for the formation of union.of panchayats and constituting panchayat union councils, 
But: so far as the village panchayats are concerned, -the present Act replaces the 
earlier. Madras Village Panchayat Act (X of 1950). Ir. the former Act may be seen 
provisions corresponding to the provisions of the present Act in relation. to the consti- 
‘tution of panchayats, strength of panchayats, election af members, civisior, of 
panchayats intowards and preparation and publication of electoral roll ard qualifica- 
tions for inclusion therein, Under the transitional provisions set out ir, Sched ule IV 
of the present Act, members of the Panchayat holding office under the old Act 
‘are to be deemed, to be the elected members of the panchayats under the rew Act. 
Corresponding to the present section 178, rule-making power was given under 
section 112 in the Act of 1950 ard was worded similarly. Pursuant to the said rule- 
making power, rules almost identical with the present rules for the corduct of elec- 
tions and enquiry into election disputes were framed. In Velayutha Mudaliar v. 
D. M. of Vridhachalam}. the validity of the rules for the decision of election disputes 
= under the rule-making power of the Panchayat Act of 1950 was challenged zs 
unconstitutional on the ground of excessive delegation. Rajagopala Ayyangar, 7. 
after examining the legislative practice in this regard in this country, observed thus 
at page 205: . 


0$ There is thus a body of legislative practice; which is sufficient to sustain the 

- validity of this rule-making power. The juridical basis upon which legislative 
practice is relied upon. to sustain the validity of a law is that the content of legis- 
lative power granted by the Constitution. should-be measured by the manner in 
which the same has beer. utilised before the Corstitution. In other words, 
the entry in the legislative list conferring upon the Legislature a power in relation 
to a subject would include, in the light of the legislative practice, a right to legislate 
in the manner in which it was hithertofore done.” 


The learned Judge upheld the validity of the delegation and the constitutionality 
of the rules. We have been supplied with a list of local Acts, and Rules relating 
to Local Bodies in several States showing that the power conferred on the Govern- 
ment is one which has been traditionally exercised by the Executive ard is cons} cered 
to be of subsidiary nature. ‘The Madras Local Boards Act of 1920 under which 
an elected District Board was constituted left the manner and method of elections 
to rules to be framed under the Act. Similarly the Madras City Municipal Carpo- 
ration Act, 1919 enabled by section 59 the Government to make rules regulating 
thg procedure with regard to elections and provide for all matters not expressly 
provided in the Act relating to electiors of the Mayor, the Deputy Mayor,Councillors 
or Aldermen, including deposits to be-made by candidates standing for electior. as 
Councillors, and the conditions, under which such deposit may be forfeited. The 
Bombay Municipal Corporation Act,1888 enabled the Corporation to make Rules 
for the conduct of elections and‘ providing inter alia for the manner in which votes 
are to be given. The Bombay Local Boards Act of 1923 by section 133, enabled 
the State Government by notification in the Official Gazette from time to time to 
make rules consistent with’ the Act determining the mode in which and the places 
at which and the authorities, if any, under whose supervision ‘elections of members 
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of the Local Boards shall be held and the manner in which votes thereat shall be 
recorded and how and by whom the results of such elections shall be declared. 
The Bombay Village Panchayats Act, 1933, enabled the State Governmert under 
section 108, by notification in the Official Gazette to make Rules prescribing the 
manner in which the election of members shall be held. The Bergal Municipal 
Act, 1844, enabled the: local Government with respect to each Municipality to lay 
down such rules not inconsistent with the Act as it shall think fit ¿nter alia for the 

qualifications required to entitle any person to vote for a candidate for election and 

in respect of the mode of election and the authority who shall decide disputes there- 
under. Section 63-A of the Government of India Act, 1919 provides that the 

Council of State shall consist of not more thar sixty members nominated or elected 

in accordance with rules made under the Act, of whom not more than twenty shall 
be official members. Section 63-B provided that Legislative Assembly shall consist 
of members nominated or elected in accordance with the rules made under the Act. 
Section 72-A.of the Act, by sub-section (4). (c), contains provision for making rules 
under the Act as to the qualification of electors, the constitution of . constituencies 
and the method of election. for Governor’slegislative councils including the number 
of members to be elected by communal and other electorates. and any matters 
incidental or ancillary thereto and sub-section (4) (e) provides for rules being made 
for the final decision of doubts or disputes as to the validity of any election. Under 
the Government of India Act, 1935, section 61 provided that the composition of the 
Chamber or Chambers of the Legislature of a prevince shall be such as is specified 

‘ in relation to that province in the Fifth Schedule to the Act. Rule 20 (ai) of Sche- 
dule 5 of the Act provided inter alia for the Governor-General to make rules with 
respect tothe conduct ofelections including the application to elections of the principle 
of proportional representation by means of the single transferable vate, and rules to 
regulate election, where certain of the seats to be filled are reserved for members of 
the scheduled classes, or in the case af Bombay for Marathas, or where certain of 
the seats allotted to any community must be held by a woman or by a specificd type 
oflandholder. Sub-rule (vi) of rule 20 provided also for framing rules for the deci- 
sion of doubts and disputes arising out of or-in connection with elections. With 

reference to rule 20 (iii) it must be noticed that there is specific reference to consi- 
deration .of the principle of proportional representation, - 


In In re The Delhi Laws Act, 1912, etc.1, Mahajan, J. (as he then was), while 
considering the argument that legislative practice in India since a long time had been 
such as would validate statutes designed on the model of the three statutes under 
reference to the Supreme Court, quotes with approval the following passage from. 


U. S. v. Curliss Wright®:— 


“Uniform, long continued and undisputed legislative practice resting on an 
admissible view of the constitution goes a long way to-the direction of proving the 
presence of unassailable grounds for the constitutionality of the practice.” 


However, the learned Judge held that there was no evidence in that-particular case 
of uniform,long continued and undisputed legislative practice for validating statutes 
which has been drafted on lines similar to the statutes in question, . 


In our opinion, apart from the legislative practice that has been shown of 
leaving the manner and method of election to the rules, the norma] manner: and 
method of election for self-governing unitsin the democratic set-up is practically 
well-settled. The election Rules of the Madras Panchayat Act of 1950 as well as the 
rules for election to local bodies have been there. If there is to be no departure 
from the method of holding elections and getting elected representatives till then 
followed, the rule-making authority has the established canons of election proce- 
dure for guidance. There is no unchartered sea for it to plough its way. Here we 
would like to draw attentioneto rule 20 (227) of Schedule 5 to Government of India 
Act where a special provision was found necessary for the application to election 
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of the principle of proportional representation by means of the single transferable 
vote. When there is in existence a policy regarding the manner and mode of elec- 
tions to local bodies, the underlying policy of the new enactment providing for simi- 
lar elections must be held to be apparent. In Bhainagars & Co. Lid. v. The Union 
of India’, Gajendragadkar, J., (as he ther.was) while examuir.ing the question whether 
guidance was afforded to the delegate in brirgirg into operation the material pro- 
visions of the Act by laying down principles in that behalf observed at page 718: 


‘Turning to the impugned sections of the present Act, itis necessary to remember 
that the present Act purports to continue for a limited period powers to prohibit. 
or control imports and exports which had already been enacted by the Defence 
of India Act and the Rules framed thereunder. In other words, this Act does not 
purport to enact the. material provisions for the first time but it purports to con- 
tinue the previously existing provisions in that behalf and so it would be legitimate 
so consider the preamble of the predecessor Act and relevant provisions in it to 
find out whether the Legislature has Izid dowr. clearly the pol icy Underlying that 
Act and has enunciated principles for the guidance of those to whom authority 
to implement the Act has been delegated.......:.” 


“Incidentally we may also observe that in Pannalal Binjraj v. The Union of India? 
where the vires of sectian 5 (7-A) of the Income Tax Act were put in issue before 
this Court, the challenge was repelled ard during the course of the judgment 
delivered on 21st December, 1956, the previous history of the earlier Income Tax 
Act was taken irto account to decide what policy could be said to underlie 
the provisions of the impugned section.” i 


We refer to this passage, that to find out whether the Executive had a policy 
or guidance in that matter, reference may be mzde to prior legislations. The Elec- 
tion Rules made under the Panchayat Act, 1950, and published in the Gazette had 
effect as ifenacted in the Act. As already stated the relevant sections of the present 
Act and rules are more or less identical with the corresponding sections and Rules 
of 1950 Act. There being available guidar.ce and established practice, it cannot be 
said that by providing for rules to be made by the Executive the Legislature has: 
abdicated its function. No change in the traditional or conventional] policy is con- 
templated in the Act. A policy may be particularised in as few or as many words. 
as the Legislature thinks proper and it is enough if an in telligent guidance could be 
found in the enactment by the subordinate authorities, having regard to the prior: 
law on the same subject. As observed by Mukherjea, J., (as he then was) in Jn re 
The Delhi Laws Act, 1912 etc.3.: 


‘The Court can interfere if no policy is discernible at all or the delegation is of 
. such an indefinite character as to amount to abdication but as the discretion 
vests with the Legislature. in determining whether there is necessity for delegation 
or not the exercise of such discretion is not to be disturbed by the Court cxcept 

_ in clear cases of abuse.” 


The Act also contains a provision for laying ofrules before the Legislature. Sec.. 
tion 199 of Act XXXV of 1958 runs: l 


(1) Al rules, notifications and orders made or issued under this Act shall be 
published in the Fort St. George Gazette and unless they are expressed to come 
into force on a particular day, shall come into force on the day on which they are 
so published. i 


(2) -Every rule, notificatior or order made or issued under this Act: shall, 
as soon as possible after it is made or-issued, be ‘placed on the table of both Houses 
of the Legislature, and if, before the expiry of the session in which it is so placed 
or the next session, both Houses agree in making any modification in any such rule, 
notification or order, or both Houses agree that the rule, notification or order 

. should not be made cr issued, the rule, notificatier® cr order shall, thereafter have 
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effect orly in such modified form or be of.no effect 2s the case may be, sn, however, 
that any such modification or annulment shall be without prejudice to the-validity 
of anything previously done under that'rule, notification or order.” Section 
inserted by Madras Act XVIII of 1964). - ; 


No doubt the procedure for laying provided may not secure that degree of 
legislative control over the subordinate legislation. as may be desired or is available 
-when what is known as the affirmative procedure of laying is followed. ‘The learned 
Advocate-General drew our attention to the following observations in D. S. Garewal 
v. State of Par jabt. l i 

«At the same time Parliament took care to see that these rules were laid on the 

table of Parliament for fourteer. days before they were to come into force and they 
were subject to modification whether by way of repeal or amendment on 2 motion 
made by Parliament during the session in which they are so laid . -This makes 
it perfectly clear that Parliament has i1 no way abdicated its authority, but 1s 
keeping strict vigilance and control over its delegate.” 


«It may also be stated that in England delegated legislation cften requires the 
regulations or provisions made by the delegate authority to be laid before . the 
Parliament either in draft form or with the condition that they are not to operate 
till approved by Parliament or with no further direction. The Acts before us are 
certainly open to the comment that this valuable safeguard has not beer, observed, 
but it seems to me that however desirable the edoptior. of this safeguard ard other 
safeguards which have been suggested from time to time may be, the validity of 
the Acts which has to be determined on purely legal coasiderations, carrot be 
affected by their absence.” 


Mr. K. K. Venugopal pointed out that the laying procedure provided in this case 
cannot be quite effective, as the rules made come into effect on the publication in 
the Gazette. But in our view it is unnecessary to rely upon or to consider the effect 
of the laying down provision in the matter of the constitutionality of the delegation 
of the power to make rules. We are satisfied that in the circumstances of this case 
there has been no such excessive delegation as would require the rules to be struck 
down. 


In the result the rules nisi in the several petitions stand discharged. ‘The 
petitions fail and are dismissed with costs. 


Writ Petition No. 922 of 1965.—In this writ petition, besides seeking the invalidity 
of the election on the ground that there has been excessive delegation. ofpower to 
the executive for framing ofelection rules, a further point is taken. The petitioner is a 
candidate for membership in the Vannivalampatti Panchayat in the election held 
on 28th January, 1965. His case is that at the election a number of persons whose 
names were not found in the electoral rolls which had been published, were permitted 
to vote by the Presiding Officer in spite of his protest being met by the plea.that a 
supplemental list of eligible voters had been prepared and published. The peti- 
tioner’s case is that he saw such a list of supplemental voters put up on the notice 
board of the panchayat board only on 29th January, 1965. One of the successful 
candidates at the election, the 6th respondent in the writ ptetition, has ir. his counter 
affidavit, categorically denied that the supplemental list was put up only on 29th 
January, 1965. According to him, it has been published and put up on the notice 
board of the panchayat on the 26th January, 1965, the last date for filing nomina- 
tions. Records have since been produced and it is seen therefrom that the supple- 
mental list has been published ever. on 25th January, 1965. Learned Counsel does 
not point to us any rule requiring any particular interval between the final publica- 
tion of electoral rolls and actual election. The electoral. rolls that have been 
adopted at the election has been. finalised before the receipt of nomination. We feil 
od 
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to appreciate the tenability of the plea that the petitioner has lost an opportunity 
canvassing votes himself. : Even on the facts this plea is untenable and does not 
merit consideration. As to the plea of excessive delegation and invalidity of the 
entire election on that score,we have already considered the matter in the connected 
Writ Petitions Nas. 396, 596, 600, 608 and 958 of 1965. There has been no such 
excessive delegation in this case as would invalidate the rules and make void the 
election. i 


The rule nisi is, therefore, discharged. The writ petition fails and is dismissed 
with costs. 


 S.V.J- ; t Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
' (Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. ` 





P. N. Rangaswamy ; -. Petitioner” 
a. 
The Commissioner, Coimbatore Municipality, Coimbatore 
and others ; Respondents. 


Madras District Municipatities Act (V of 1920)—Rules under—Personal Gonduci of Officers 
, ard Servants of Municipar Councits Rules, rule 14—Scope—If ultra vires as violating 
- Article 19 (1) (c) of the Constitution of India. 


Constitution. of India (1950), Articles 19 (1) (c) and 226—Scope of Article 19 (1) (c)— 
Writ jurisdiction—Interference with finding of faci. EE 


_ Rule J4 of the Personal Conduct of Officers and Servants of Municipal Councils 

. Rules: (framed. undér the Madras District Municipalities Act,1920) deals with an 
entirely different matter from the freedom to form associations or unions gueran- 
‘teed in Article 19 (1) (c) of the Constitution, Rule 14 is designed in the interests 
“of discipline and good Government, on’ the assumption that active participation 
‘of Government servants in politics in any of the specific ways mentioned in the 
rule will not be-condicive to discipline or to‘ the efficient conduct of the adminis- 
tration. But Article 19 (1) (¿) of the Constitution gives liberty to all citizens, 

_ which will include Government servants, to-form associations or unions as long 
as the exercise of that right dces nct infringe any of the limitations laid down in 
Article 19 (4). Thus taking part in politics must be viewed as an objectionable 
conduct on the part of a Government servant and should not be confused with 
the several fréedoms mentioned in Article 19. Rule 14 canrot th refore be struck 
down as unconstitutional as iafringing any of the freedoms. guararteed in Article 

19 of the Constitution of India. ; 


‘Case-law discussed. 


A finding on evidence that a municipal servant actively participated or assisted 
- ir the activities of a. political party cannot be assailed.in writ proceedings. 


Petition under-Article 226 of the Corstitution of Ind ia, praying that in, the eir- 
cumstances stated therein, and in the affid avits filed therewith the High Court 
will be’pleased to issue a-writ of certiorari calling for the reccrds connected with the 
Proceedings No. 3608/354/C9 dated 18th August, 1961 of the Commissioner, 
Coimbatore Municipality and to quash: the said order in W.P. No. 1331 of 1964 aad 
to issue a writ of mandamus directing tke Ist respondent to include the pctitioner’s 
name in the panel of Headmasters in the manner contemplated under iule 2 of 
the. Rules in W.P.No. 1990 of - 1964. l 


K. V. Sankaran, for Petitioner. o ° 
: The Government-Pleader and K. Alagiriswami, for Respondents. ` 


© + W.P. Nos. 1331 and 1990 of 1964. ` 


Gth March, 1967. 
42 
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-` The Court made the. following a "n 

> Orper.—These two writ petitions are connected. The petitioner in both of 
them is one P. N. Rangaswamy who at the time we are concerned with, was 
employed as a-permanent Mathematics Assistant in the service of the Coimbatore. 
Municipality. The terms of his service were governed by the statutory rules issued: 
under the District Municipalities Act. - Rule 14 of the Personal Conduct of Officers 
and Servants of Municipal Councils Rules states : ` 


“14. Taking part in politics :—Subject to any general or special order of the 
Government, no officer or servant of a municipal council shall take part in, 

~ subscribe in aid of, or assist in any way, any political movement in India, or 
relating to Indian affairs. When there is room for doubt whether any action 
which au officer or servant proposes to take will contravene this rule, he should 
refer the matter to the Government through the Executive Authority. 


Note: —Subversive activities or the express or disloyal sentiments by an officer 
or servant will be regarded as sufficient ground for dispensing with his services.’* 


From1954,the Municipality represented by the respondent, the Commissioner, began 
to take action against the ptitioner on the allegation that he was taking part in 
the activities of the Communist party in coatravention of the aforesaid rule, and he 
was actually dismissed from service in 1954 on a charge of contravention of the above 
rulé, He filed Writ Petition No. 605 of 1955 in this Court against the above order. 
But while-that writ petition was pending; the Director of Public Instruction, Madras 
set aside the earlier order of dismissal, and as a consequence, the writ petition was 
withdrawn. On lst May, 1959 a.fresh charge was framed against the petitioner,, 
and it is with this charge that we are now concerned, in these writ petitions. This. 
charge stated that P. N. Rangaswamy, Assistant, North Coimbatore Municipal 
High School,took active part in and assisted the politial activities of the Communist 
party during the period from February, 1953 to December, 1955 and thus violated, 
the provision of rule 14 of the Rules relating to the Personal Conduct.of Officers 
and Servants, of Municipal Councils. The gist of the allegations in support of the 
charge was (1) that he attended the Taluk Kisan Conference on 9th February, 1953 

at Udumalpet ; (2) that he attended the Provincial. Kisan Conference held at 
Perur near Coimbatore on 10th July, 1954 and lith July, 1954 ; and (3) that he 
took part in, the conference of the Communist party members held at R. K. Kalyana 
Mandapam at Coimbatore between 16th and 18th December, 1955. Later, on, 
that part of the allegations about his participation in the Taluk Kisan Conference 
at Udumalapat was not pressed. But at the enquiry following the charge, which 
was held by the respondent-Commissioner, evidence was recorded of Sub-inspector 
Kesavalu in regard to his participation in the Provincial Kisan Conference at Perur 
on 10th, July, 1954 and 11th July, 1954, and of Head Constable Krishnaswami, 
regarding his participation at the Conference of the Communist party members 


E held between 16th and 18th December at R. K. Kalyana Mantapam in Coimbatore 


Town. The Commissioner found that the evidence showed that the petitioner had 

actively participated in the two conferences mentioned above, and that such parti- 
cipation amounted to contravention of rule 14 of the Personal Conduct of Officers: 
and Servants of Municipal Councils Rules. The Commissioner was of the opinion. 
that there was nothing to show that the petitioner has indulged in subversive activi- 
ties. Considering these circumstances as well as the position of the petitioner as a 
senior member of the service, the Commissioner was of the opinion that it would. 
suffice if the punishment of stoppage of increment for two years without cumulative 
effect was inflicted on him and accordingly he imposed that punishment. The 
‘petitioner’s appeal to the Director of Public Instruction was dismissed. He has- 
filed Writ Petition No. 1331 of 1964 for the issue of a writ of certiorari to quash the 

order of stoppage ofincrement. At the same time he has filed Writ Petition No,1990) 
of 1964 for the issue of a writ of mandamus directing the respondent, the Divisional 
Inspector of Schools, Coimbatore, to include his name in a penal for appointment 
of Headmasters, in accordance with rule 2 ofthe Rules relating to the appoint- 
meni of Headmasters and Headmistresses. con 
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: Taking up first for consideration Writ Petition No. 1331 of 1964, the petitioner’s 
contentions were two fold. Firstly, he contended that there was no acceptable 
evidence before the respondent-Commissioner for coming to the conclusion that the 
petitioner had contravened rule 14 aforesaid. Secondly, it was contended that the 
rule itself was violative of Article 19 (1) (c) of the Constitution guaranteeing the 
right which all citizens of India are entitled to enjoy, in the matter of forming 
associations or Unions. 


Taking up for consideration first, the second point mentioned above, it appears 
to me that rule 14 of the service rules aforesaid, deals with an entirely different 
matter from the freedom to form associations or unions guaranteed in Article 19 (1) 
(c) of the Constitution. Rule 14 is designed in the interests of discipline and good 
Government, on the assumption that active participation of Government servants 
in politics in any of the specific ways mentioned in rule 14, will not be condusive 
to-discipline or to the efficient conduct of the administration. But Article 19 (1) (o) 
of the Constitution gives liberty to all-citizens, which ‘will include Government 
servants, to form associations or unions as long as the exercise of that right does not 
infringe any of the limitations laid down in Article 19. (4) which saves the operation 
of existing laws as well as future laws imposing reasonable restrictions in the interest 
of public order or morality. The decisions cited by the learned Counsel for the 
petitioner in this context, Kameshware Prasad ý. State. of Bihar}, dealing with the right 
of a ‘Government servant to take part.in peaceful demonstration, but not strikes in 
the ‘context of rule 4 (1) of the Bihar Government Servants’ Conduct Rules and 
O. K. Ghosh v. E, X. Foseph®, dealing with, a similar right in the context of rule 4-A 
of the Central Civil Service (Conduct) Rules, (1955), were concerned with this 
aspect of the matter, ie., freedom of speech and expression, freedom to assemble 
peacefully, and freedom to form associations under the. appropriate sub-divisions 
of Article 19 (1) of the Constitution. But taking active part in politics as specified 
in. rule 14, like taking part in, subscribeng in‘aid of or assisting in any way, any 
political movement in India, must be viewed as an objectionable conduct on the 
partofa Government servant, harmful to good discipline and efficiency of service, 
and should not be confused with the several freedoms mentioned in Article 19 of the 
Constitution. In the decision of this Court reported in Dakshinamurthi v. State of 
Madras*, to which I was a party, which dealt with a conduct rule for the guidance 

of Police Officers, analogous to rule 14 above mentioned, the Bench observed: 


“ A civil servant ofthe State is also entitled to this freedom (freedom of political 
conviction) but by virtue of his special obligations as a civil servant, he is debarred 
from giving expression to his-conviction in a manner which will interfere with his 
official duties as a loyal servant of the Government, which will give him, by virtue 
of his official position an undue advantage over-other citizens, who do.not hold 
-such a public office. ........... There is nothing in the rules to prohibit a Govern- 
ment servant from having: a mental sympathy or an inward leaning in favour of 

-any particular political party as long as it remains unexpressed in any of the modes 
declared objectionabie by the Rules of Conduct’? (italics mine). - 


Reference may be made in this connection to the history of various items of legis- 
Jations-in the United States of America: which subsequently led the Congress to 
enact what is known as Hatch Act, 1939. Regarding the justification of such legis- 
lation, the Supreme Court of the United States in United Public Workers v. Mitchell*# 
observed: - —_ l E 
‘<The provisions of section 9 of the Hatch Act and the Civil Service Rule 1 

are not dissimilar in purpose from the statutes against political contributions of 

money. The prohibitions now under discussion are directed -at political contri- 
' butions of energy by Government employees. ‘These contributions too have a 

.C. 1166. Mad. 861 at 865. 
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. long background of disapproval. Congress and the President are responsible for an 
efficient public service’ (italics mine). _ 
It is possible to hold that rule 14 of the Personal Conduct of Officers and Servants 
of Municipal Council Rules was designed to achieve a similar purpose in the interests 
of an efficient public service, by providing that Government servants are debarred 
from taking active part in politics. It cannot therefore be struck down as uncorsti- 
tutional, as infrirging any of the freedoms guranteed in Article 19 of the 

Constitution. 


Taking up for’ consideration the further question whether the punishment of 
stoppage of increment for two yéars without cumulative effect imposed upon the 
petitioner, can be ‘struck down on the ground that there was no evidence at all to 
support the finding of the respondent-Commissioner, I am of the opinion that it is 
not possible to agree with the petitioner’s contention. As mentioned already, the 
findings of the Commissioner were based upon the petitioner’s alleged participation, 
firstly, ir. the Provincial Kisan Conference at Perur, andsecondly, his participation 
inthe Conference of the members ofthe Communist Party of India held at Coim- 
batore town between. 16th and18th December, 1955. Regarding the Perur Conference, 
it is necessary to note that it was a Provincial Kisan Conference, and that there was 
nothing to show that it was associated in any way with any political party. The 
‘Sub-Inspector Kesavalu stated that the petitioner, P. N. Rangaswami, did not make 
any speeches, but he was observed moving with the delegates for some time and he 
physically assisted the conference in its successful conduct. Kesavalu, Sub-Inspector 
also deposed that the petitioner was moving with the delegates ard the general public 
in a mannér which could not otherwise be interpreted but as a participant and not 
as a spectator. But these considerations overlock the main fact that there was no 
evidence that the Kisan Conference was associated with any political party. The 
evidence was that public also attend the conference, ard the petitioner’s participa- 
tion in that conference might well be consistent with his being a member of the 
public without beirg an active member of a political party. Therefore, I agree 
with the petitioner so far as the Perur Conference is concerned. But in regard to 
the Conference of the members of the Communist Party of India held at Coimbatore 
between 16th ard 18th December, 1955, the respondent’s order has stressed the 
fact that this conference was held in camera and that the public were not allowed to 
attend the conférence. Head Constable Krishnaswami, who stationed himself 
outside the building where the conference was held, had noticed the petitioner 
going ‘in and coming out of this in camera sessior, of a political party on all the three 
days when the session lasted. No doubt the Head Constable was not allowed to 
go in because the meeting was held in camera. But his evidence is.precise that he 
saw’ the petitioner going in and coming out repeatedly, presumably for attending 
the in camera session. He also saw the petitioner moving with the other participants, 
and from these facts of his observation, he concluded that the petitioner did not 
-attend the conference merely as a spectator, but as an active participant. The 
evidence thus afforded in support of the charge is circumstantial. But it is note- 
worthy that the petitioner never attempted to give an explanation as to what made 
‘him resort to the place of this conference, whether he went there as a passive specta- 
‘tor notwithstanding that it was an in camera sessior. at which the public were.excluded. 
-But his plea was a total denial of his having gone to that place at all.’ In the face 
‘of such circumstances, it was open to the respondent to arrive at the conclusion that 
the circumstances were consistent with the petitioner having actively participated 
or assisted in the activities of a political party, at the time when this conference was 
„held in camera. This finding on the evidence is one which cannot be assailed in 
writ proceedings nor can this be considered as a case of total want‘of evidence. 
‘I am of the opinion, therefore, that this writ petition deserves to be and is here- 

“by dismissed. i og oO 

The prayer for mandamus in Writ Petition No. 1990 of 1964 was made on 
the assumption that the refusal to include the petitioner’s name in the penal of 
Headmasters was based upon his adverse record including the stoppage of increment 


I] §_ LAKSHMINARAYANA 2. PREMIER BANK Of INDIA (Kurthamed Kutti, J). 333 


for two years, which forms the subject-matter of Writ Petition No. 1331 of 1964- 
Writ Petition No. 1990 of 1964 was filed in order to provide, in the event of the 
petitioner succeeding in Writ Petition No, 1331 of 1964, for the issue of a direction 
by way of mandamus to the respondent, the Divisional Inspector of Schools, to 
consider the petitioner’s name for being included in the panel without being 
influenced by the fact of the prior punishment. But since-I have held that it is 
not necessary to quash the order dealt with in Writ Petition No. 1351 of 1964, there 
is also no necessity to issue a writ in the nature of mandamus, which is the prayer 
in Writ Petition No. 1990 of 1964. This writ petition 1s also dismissed. 


In the circumstances of the case, there will be no order as to costs. 


V.K. Petitions dismissed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Ordinary Original Civil Jurisdiction.) 
PRESENT :—MR. Justice P. KunnamEp KUTTI 





P. P. Lakshminarayana Upadhyaya .. Abplicant® 
v. | 
The Premier Bank of India Ltd., Madras (in voluntary liqui- - 
dation) by its voluntary liquidator, and another . > .. Respondents, 


Civil Procedure Code (V of 1908), Order 33, rule 5 (2) and (d-1) (Madras)—Application 
io seein. forma pauperis—Dzismissal under rule 5 (d) and (d-1)—Scope. 


The combined effect of rules 5, 6 and 7 of Order 33, Civil Procedure Gede, is 
that if the Court is satisfied in the first instance that an application to sue in forma 
pauperis isin proper form and is duly presented it can, if it thinks fit, examine the 
applicant on the merits of his claim and his property. At this stage the opposite 
party has no locus standi. Ifthe Court sees no reason to reject the application on 
a prima facie perusal of it, then it has to give notice to the other parties and fix a 
date for receiving such evidence as the applicant may adduce to prove that his 
application is.not subject to any of the prohibitions mentioned in rule 5 and at 
this stage the opposite party is entitled to letin rebutting evidence to the contrary. 


In the present case the matter has been. considered as at the second stage and 
` it has been found on the evidence that the applicant hzs no cause of action and 
_ the claim is prime facie barred by limitation. Of course, the court is not justified 

in determining a doubtful question of limitation or hold an elaborate enquiry 
into doubtful and complicated questions of law at that stage, But the present 
is a case where, the alleged fraud on the face of the plaint is a misnomer and 
in the absence of fraud, there could be no cause. of action. _ 


T.R. Srinivasa Ayyar, for Applicant. 
M. A. Srinivasan, for Respondents. 
The Court made the following ) 


_ ORDER.— This application by way of appeal is against the order of the learned 
Master dismissing the appellant’s Application No. 82 of 1965 for leave-to institute 
the suit in forma pauperis. 

The learned Master has found in his order that the applicant has no cause of 
action for instituting the suit and that the reason given by the applicant that he 
had not seen the promissory note filed with the plaint is not acceptable. The appli- 
cant had been cross-examined before the learned Master at great length. His 
evidence and the arguments urged by him were considered by the Master and the 
conclusions come to by the learned Master are thus sey cut by him: M 
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:“© Thus the evidence tendered by the petitioner is prima facie unacceptable and 
his evidence is not at all believable. ‘Thus his version that he came to know 
about the alleged fraud only in 1963, cannot be believed, and I find that he had 
knowledge of it if there be fraud even in 1955. ‘Thus the present suit 1s clearly . 
barred by limitation. „Thus there is no cause of action for the applicant to 
institute the suit and the suit filed is also barred by limitation.” . À T 


For the applicant, it is contended before me that the view taker. by the learned 
Master is not correct and that he ought to have held that cause of action and limita- 
tion are not questions to be considered at the stage of pauper application, but in 
the suit. 


Order 33, rule 1, Civil Procedure Code, defines a pauper as a person not posses- 
sed of sufficient means to enable him to pay the fee prescribed by law for the plaint 
in a suit or where no fee is prescribed when he is not entitled to property worth 
one hundred rupees other than his wearing apparel; and many part of the subject- 
matter of the suit which the opposite party relinquishes and places at the immediate 
disposal of the plaintiff shall be taken into account in considering the question of the 
possession of sufficient means by the plaintiff. W 


The suit which the present applicant seeks to file in forma pauperis is to set aside 
an ex parte decree in favour of the defendants for Rs. 52 :269-36 P. and his application 
for leave to sue as a pauper was opposed on grounds firstly, that he isnot a pauper 
and secondly, that he has no cause of action against the defendants ard the suit Is 
barred bylaw. The learned Master has found that the applicant’s means to pay the 
Court-fee of Rs. 3,920-75 P. on the plaint was not seriously questioned before him. 
But it is said to have been pressed, before him that'the suit was barred under Order 
33, rule 5 (d) and (d-1), Civil Procedure Code. Clause (d-1) was added in Madrasin 
1936: so that this Court can reject under Order 33, rule 5 an application for permis- 
sion to sue as a pauper where, inter alia the allegations do not show a cause of action 
or where the suit appears to be barred by any law. - 


Fhe applicant’s allegations in the plaint are thatone S.V. Rao advanced 
moneys from the Premier Bank of Madras in connection with the construction of a 
temple for Sri Krishna for which moneys were collected from the public and handed 
` over to S. V. Rao, that Rao had advanced moneys from the Bank and that with a 
view to facilitate such advances, the plaintiff had given signed blank papers, cheques 
and blank printed promissory note forms to Rao, It is also. alleged that Rao had 
remoyed for safe custody from the applicant’s thatched shed all accounts, sale deed 
and, title deeds relating to the property and that these were kept in a room in.the 
house of Rao. Since Rao died, the second defendant who was the then Chairman 
of the Bank and a legal Adviser of the Bank took away the records of the plaintiff 
including the signed papers, printed promissory notes, etc. and taken advantage of 
these documents, created a false document in favour of the bank, It is the further 
allegation ofthe applicant that C.S. No, 287 of 1953 wasfiled in the High Court against 
him on the basis of a promissory note for recovery of Rs. 43,316 that this suit was 
subsequently transferred to the City Civil Court and that it happened to be decreed 
ex parie on lst October, 1955, as he could not attend the Court on the aforesaid 
date. His application to set aside the ex parte decree was ordered on condition of his 
depositing into Court a sum of Rs. 10,000 within two morths and the appeal by him 
io the High Court against this conditions was dismissed. ‘He did not however 
satisfy the conditions as to deposit so that the Bank obtained a final decree for sale 
of the building. and in execution purchased the property on 13th November, 1959.. 
Certain worshippers then filed a suit for declaration that the building was a public 
temple and the equitable mortgage or. which the Bank had obtained the decree was 
invalid. This suit was dismissed with a direction to thé plaintiffs therein to move 
the Deputy Commissioner, Hindu Religious and Charitable Endowments. This 
was done and the Deputy Commissioner, by order dated 15th May, 1963, declared 
— the temple is a public temple and the appeal filed by the Bank is said to be 
pending. ° : | > _ 
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In the petition. before the Deputy Commissioner, Q.A. No, 40 of 1961, one of 
the directors of the Bank-which is now in voluntary liquidation stat.d that there 
was no promissory note by the applicant dated lst October, 1952, and that the pro- 
missory note was of the date 7th October, 1952. ‘The decree in execution of which 
the property was sold was obtained on the foot of a promissory note dated Ist 
October, 1952 and the case of the applicant is that he came to know of the fraud 
only on 21st January, 1963 and, therefore, he is entitled to get the ex parte decree 
obtained on the promissory note dated Ist Octoner, 1962, set aside, the allegation 
being that it had been. cbtained fraudulently without any merticn of the promissory 
nate dated 7th October, 1952. Such in brief are the plaint allegations. 


The liquidators of the Bark denied that any fraud was practised .on the 
applicant; that the borrowing from the Bank had been admitted by the applicant 
himself, that he had also deposited the title deeds with the Bank and that in C.C.A. 
No. 29 of 1957 it has been held that there has been no dedication of the property 
and that it is not a public temple. It was in these circumstances that the learned 
Master considered whether there was any cause of action for the plaintiff’s suit and. 
whether the claim was barred by limitation. 


Undoubtedly, each case has to be considered on its own allegations. ` What is 
characterised as fraud in this particular case is an alleged statement of one of the 
directors that the promissory note executed by the plaintiff is dated Ist October, 
1952 and not 7th October, 1952. The learned Master has found that the applicant 
had knowledge of the suit promissory note even in 1955 and’ the. alleged ciscevery’ 
of fraud in 1963 has been put forward only with a view to institute the suit 2s a last 
ditch fight to deprive the Bank of the money advanced by it for the building and 
purchase of the property. After having carefully considered the- order of the 
learned Master in the light of the arguments-addressed to me for the applicant, 
I am constrained to state that, on the peculiar facts of this case, the view taken by 
the learned Master is correct. _ ~~ 3 


This Court has no doubt held in Rukmmamma v. Ramayya, that if the Court is 
to dismiss an applicatian for leave to sue in forma pauperis on the ground that there 
is ‘no subsisting cause of acticn, it must be able to draw that conclusion from the 
allegations-in the plaint itself. Butas pointed out by Horwill, J., im this case, it 
is permissible to-read with the plaint the documents referred to in the plaint, though 
the Court should not travel beyond'the plaint and perhaps the documents. - 


- The applicant’s allegation as to fraud is devoid of any particulars as to the fraud 
except the fact.that the date in the promissory note is different. But the evidence 
before the learned Master fustifies the conclusion come to by him. A Bench of this 
Court has laid down in Anganna Goundan v. Angamuthu Goundan®, that, considering 
the scheme of Order 33 of the Code of Civil Procedure, the result of the sub-rule 
(d) (i) of rule 5 added by the Madras amerdment is that if the Court is satisfied that 
any suit sought to be filed in forma pauperis is barred by any law, it can reject the 
application for permission to sue as 2 pauper after examining the applicant only 
without hearing the other side. ‘But the combined effect of rules 5, 6 and 7 of Order 
33, Civil Precedure Code, as pointed out by the Bench is that if the Court is satisfied - 
in the first instance that an applicatior. to sue in forma pauperis is in proper form and 
is duly presented it can, if it thinks fit examine the epplicart on the merits of his 
claim and his property. At this stage the opposite party has -20 locus standi. If 
the Court sees ro reason to reject the application on a prima facie perusal of it, then 
it has to give netice to the Government Pleader and the opposite party and fix a 
date for receiving such evidence as the applicant may adduce to prove that his 
application is not subject to any of the prohibitions mentioned in rule 5 and at this 
stage the opposite party is entitled to let in rebutting eviderce to the contrary. If 
this stage is successfully tided over by the applicant, then his application should be 
registered as a suit. At this second stage there is no warrant for restricting evidence 


kJ 
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to be let in only in regard to the allegations in the application. Rule 6 expressly 
allows the opposite party to adduce evidence. It is open to the respondent to let 
in evidence to show that the suit appears to be barred by any law. 


In the case on hand, the matter has been considered. zs at the second stage and 
it has been found by the learned Master an the eviderce before him that the 
applicant has no cause of action and the claim is prima facie barred by limitaticn. 
He has found that the facts relied on by the applicant vig., that the decree was 
obtained by a false document and that he krew about it in January, 1963 are false. 
Apparently a clerical error as to the date of the promissory note has been sought by 
the applicant to be characterised as a fraud and such an attempt, it is obvious, 
should not be allowed to prevail when, on a consideration of the plaint allegations 
in the light of the applicant’s evidence, it has been fourd that no fraud, which could. 
give a cause of action as on the date alleged in the plaint, is possible to be really 
inferred. The rules do not contemplate a conclusion 2s to fraud because the word 
is mentioned. What is really intended is that there should be allegations which 
could ‘be construed as fraud that would give a cause of action and this should appear 
clearly. f 


As I have already indicated, the Court, of course, is not justified ir determining 
a doubtful question of limitation or hold an elaborate enquiry into doubtful and 
complicated questions of law at this stage, by Order 33, rule 5, Civil Procedure Code. 
But the present is a case where, as shown by the learned Master, the alleged fraud 
on the face of the plaint is a misnomer ard in the absence of fraud, there could be no 
cause of action. The law relating to this aspect has- been laid down by the 
Supreme Court in Vijai Pratap v. Dukh Haran Nath? thus : 


“By the express terms of Order 33, rule 5, clause (d), the Court is concerned to. 
ascertain whether the allegations made in the petition show a cause of action. 
The Court has.not to see whether the claim made by the petitioner is likely to 

succeed ; it has merely to satisfy itself that the allegations made in the petition, 
. if accepted as true, would entitle the petitioner to the relief he claims. If accept- 
ing those allegations as true no case- is made out for granting relief no cause of 
action would be shown and the petition must be rejected. But in ascertaining 
whether the petition showsa cause of action the Courtdoes not enter upon a trial 
of the issues affecting the merits of the claim made by the petitioner. It cannot 
take into consideration the defences which the defendant may raise upor. the merits 
_nor is the Court competent to make an elaborate enquiry into doubtful or com- 
` plicated questions of law or fact. If the allegations in the petition, prima facie, 
show a cause of action, the Court cannot embark upon an enquiry whether -the 
allegations are true in fact, or whether the petitioner will succeed in the claims 
made by him. By the statute the jurisdiction of the Court is restricted to ascer- 
taining whether on the allegations a cause of action is shown ; the jurisdiction 
does not extend to trial of issues which must fairly be left for decision at the hearing 
of the suit.’’ 
The present, however, is a case where as found by the learned Master, the 
plaint allegations properly construed along with the evidence of the applicant 
do not disclose a cause of action and, therefore, the Master was right in dismissing 
the plaintiff’s application for leave to sue in forma pauperis. 


This application by way of appeal is, therefore, dismissed with costs to the res- 
pondents. 


V-K, . Application dismissed.. 
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. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justicr P. RAMAKRISHNAN. 


India Motor Parts and Accessories Ltd., represented by its 


Director T. S. Santhanam .- Petitioner” 
U. : 
The Collector of Customs, Madras, and others .. Respondents. 


Sea Customs Act (VIII of 1878), section 40 and Indian Customs Tariff, items 71 (b) and 


w 


75 (11) (v) and Tariff Ruling Nos. 32/60 and 23 /62—Applicability—Assessment on 
spare parts as falling under item 71 (b)—Authorities, at the time of levy, guided by 
Larif—Ruling No, 32/60—Laier ruling giving benefit of lower customs duty to spare part 
adapted for'use as spare paris and accessories of motor vehicles—Whether later ruling 
retrospective—Application for refund of excess duty beyond limitation prescribed in 
section 40—Whether matntainable—Meaning of word “‘ adapted”? in later ruling— 
Exercise of powers under Constitution. of India, (1950), Article 226. 


It cannot be held in the present case that by the use of the word “ deemed ”’ 
in the second ruling there was an intention of applying the ruling retrospectively 
for the purposes of reopening all earlier assessments. In the context of the use of 
the term “continue to be made ”’ in the later ruling, one should interpret the use 
of the word “ deemed” in later part of the ruling. So interpreted it will be a pro- 
per construction to attribute to the secand ruling only a prospective effect. 


There is no provision in the Sea Customs Actunder which a party can obtain 
repayment of duty already paid by application to the authorities other than under 
section 40 thereof. Therefore, the authority to whom the application is made must 
necessarily act under section 40 and that section contains the important restrictior. 
that the claim for refund should be made within three months from the date of 


payment. So far as those officers are concerned, assuming the petitioner’s 
_ contentions to be true, it. was plainly a case of a levy through misconstruc- 


tion of the .relevant item in the Indian Customs Tariff list, urder which roller 
bearings would fallby the authority making the levy. It is immaterial for 
the purpose how the misconstruction arose or realised as such, If the later 
ruling had been given long beyond the period of three months, the aggrieved 
party will not be able to obtain, any reliefunder section. 40 for refurd. 'Thatdoes 
not mean that he isleft without.a remedy. He could file a suit provided the suit is 
within time. He could equally get a relief by way of writ under Article 226 of 


. the Constitution for which there is no limitation. But in the later case the Court 


has a discretion in the matter of condoning the delay upto a reasonable period. 
So far as the Customs Act and the hierarchy of tribunals under that Act are con- 
cerned, the importer must necessarily seek his relief under section 40 of the Act. 


So far as this Court is concerned, the administrative rulings may not be binding, 
and it has to consider the question from the terms of the classification, made by 


- the statute. The Court in dealing with the matter can refer to the ruling ard refuse 


to be guided by the ruling according to the view it takes whether the administr2- 
tive ruling covers a relevant and valid point for the purpose interpretation or not. 


Adjectival meaningif given to the word “adapted” will give the berefit of the 
lower levy to a much larger number of items and must be viewed asa more liberal 
interpretation of the term “‘adapted’’. But the fact that for a certain period the 
authorities were giving to the word “adapted’’ its verbal meaning, a mearing 
which considerably restricted the benefit of the lower levy under item 75 (11), 
and later on, the authorities were persuaded to give up the method of interpre- 
tation and fall back upon a different meaning for the term “adapted” which led 


- to-a wider and more liberal application of item 75 (11) of the schedule, will not 


>» 
-a 
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be a ground on which this Court in exercise ofitspowers under Article 226 of the 
Constitution can proceed to correct the earlier interpretation as one perverse or 
which no reasonable person will give. 


Petition under Article 226 of the Constitution, of India praying that in the cir- 
cumstances stated therein, and in the affidavit filed with W.P. No. 1017 of 1964 on 
the file of the High Court, the High Court will be pleased to issue: (i) a Writ of 
certiorari in W.P. No. 1016 of 1964 calling for the records relating to the order of the 
appraiser in Ref. No. 388 dated 5th August, 1961 imposing a duty of 75 per cent. 
under rule 71 (b) of the Indian Customs Tariff instead of 25 per cert. under rule 
11 (ii) of the said Indian Customs Tariff and quash the same; (ii): a Writ of 
certiorari in W.P. No. 1017 of 1964 calling for the records relating to the order of the 
Collector of Customs in Order C. No. 3/2519/62 A.P., dated 29th November, confirm- 
ing the order of the Assistant Collector of Customs dated 15th September, 1962 
in Order No. S. 25/3675/62 Appeal and quash the said orders:and (iii) to call for 
the records in W.P. No. 1018 of 1964 relating to the order of the Collector of Customs 
in Q. No. 3/2519/62 A.P. dated 29th November, 1962 confirming the order of the 
Assistant Collector of Customs, dated’ 15th September, 1962 in S. No. 25/3675/62 
Appeal and to issue a writ of mandamus directing the second respondent to consider 
on merits instead of dismissing the application. as time barred. ° 


V. K. Thiruoenkatachari for A. R. Ramanathan, for Petitioner. 
The Assistant Government Pleader, for Respondents I and 2. 


Habibulla Badsha, for Standing Counsel for Central Government, for. Respon- 
dent 3. D 


The Court made the following 


ORDER.— The petitioner in these three writ petitions is the India Motor Parts 
Accessories Ltd., Madras, represented by its Director. The first respondent is the 
Collector of Customs, Madras, and the second respondent is the Assistant Collector 
of Customs, Madras. The three writ petitions are connected and common questions 
arise for decision in them. Hence they were heard together. The prior circum- 
stances necessary for the cansideration of the matters in controversy are briefly the 
following : l 


The petitioner is a dealer in automobile spare parts. The petitioner imported 
from West Germany automobile spare parts described as straight roller bearings 
not exceeding 2” diameter, and the goods arrived in the Madras harbour. ‘They 
were cleared from the Customs at Madras on 5th August, 1961. The customs duty 
paid for that clearance was 75 per cent. - ad valorem and came to Rs. 11,913/75 P. 
According to the petitioner, he was assessed to pay this dutyby the customs authorities 
on the ground that the articles in question, fell under item 71 (b), Indian Customs 
‘Tariff for which the prescribed duty was 75 per cent. ad valorem. At that period the 
customs authorities were guided, for the purpose of making a decision as to the parti- 
cular item in the customs tariff schedule under which the goods fell for the purpose 
of levy of duty, by Tariff Ruling No. 32/60 of the Government of India, dated 7th 
June, 1960, of which Public Notice No. 124/60 was given for the information of 
importers, clearing agents and the public. This ruling as embodied: in the Public 
Notice above mentioned read thus : 


“ Roller bearings not exceeding 2” bore diameter should be assessed to duty 
under item 71 (6) IGT, unless they are specifically designed for use in motor 
vehicles, in which case they should be assesed under item 75 (11) (v) ICT.-Roller 
bearings are assessable under item 72 (3) ICT, if they are specially designed 
for use with machinery oyerated by power other than manual or animal and if 
they are not suitable for use, with motor vehicles and the like.”’ 


It would appear that representations were made subsequently by: the trade, contra, l 
and the Government of India reviewed the position and issued on 27th April, 1962 
another Tariff Ruling No. 23/62, of which Public Notice No. 64/62 was. given on 
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Sth June, 1962 to.importers, cleari ing agents and the. pups This later tariff ruling 
read thus : 


' “ Classification, of Roller Bearings and Taper Roller pears should contir.ue 
. to be made on the basis of the Tariff Ruling No. 32/60 communicated in this 
office Public Notice No. 124/60. The term “specially designed for use in motor 
vehicles’? used in para, 2 of the above public notice; asa criterion for classification 
of roller bearings under item 75 (11) (v) ICT should. be substituted by the term 
“adapted for use as parts and accessories of motor vehicles other than motor 

` cycles and motor scooters.’ 


The main important change made by this later rulirg for the purpose of classification 
ofroller bearings was to substitute the term “‘ adopted for use as parts and accesso- 
ries of motor vehicles other thar. motor cycles and motor scaoters™ for the term 

“specially- designed for use in motor vehicles’ used in the earlier ruling. Urder 
the earlier ruling, if a particular spare part was found to be specially designed for 
use in motor vehicles, it could get the benefit of lower excise duty at 25 per cent. 
ad valorem under item 75 (11) (v). But under the later ruling, ifit was only adapted 
for usé as.parts and accessories of motor vehicles other than motor cycles and motor 
scooters, it could get the benefit of excise duty at the same lower rate. According-to 
the petitioner, the raller bearings which they have imported are not specially design- 
ed for use in motor.vehicles, but they.could be adapted for use in motor vehicles, 
and therefore, if the second ruling had beer, applied at the time of the levy of excise 
duty in 1961, ‘they need have paid only 25 per cent. and not 75 per cert. In fact 
prior to the ruling i in 1960 these spare parts were being assessed only under item 
75 (11) (o) at 25 per cent. It was only the charge made by the Tariff Ruling No. 32 
of 1960 that led to the enhanced levy under item 71 (b). But the correct classifica- 
tion was restored by Tariff Ruling No. 23/62. Thereupon, the petitioner applied on 
6th September, 1962 to the Assistant Collector of Customs, the second respondent, 
for refund of the duty of 50 per cent. in the excise duty.: ‘The Assistant Collector 
dismissed the application on the grourd that since it was not filed within three 
months of the date of the collection, of excise duty, namely, 5th August, 1961, the 
application was barred under section 40 of the Sea Customs Act. The petitioner 
appealed to the first respondent, Collector of Customs, who also dismissed the 
application, confirming the finding of the Assistant Collector. Against therse deci- 
sions, the. petitioner has-filed the ee writ petitions praying for his reliefs in the 
following manner ; 


1. In Writ Petition No. 1016 of 1964, the prayer is to quash by a writ of a 
ceriiorart the origir.zl order of the Appraiser , on 5th Avgust, 1961 levying customs 
duty at 75 percent. advalorem. This writ petition was prserted on 4th December, 
1963, two years and four months after the order which is sought to be quashed. 


‘2. The prayer in Writ Petition No. 1017 of 1954 is for the issue of a writ of 
certiorart quashing the order of the Collector of Customs, dated 29th November, 1962, 
confirming the order of the Assistant Collector of Customs, dated 15th September, 
1962. This petition was presented on 4th December, 1963 approximately a year 
after the appellaté order of the Collector of Customs. 


3. The’prayer-irn, Writ Petition. No. 1018 of 1964 is for the issue of a writ of 
mandamus directing the Collector of Customs to restore the appeal to his file ard also 
to direct the appeal'to be considered on merits. This prayer is consequent upon. the 
prayer in Writ Petition No. 1017 of 1964. This writ petition. was presented on 17th 
April, 1964, nearly one year and five months after the order of the Collector of 
Customs. : 


With regard to the prayer for quashing the se levy itself on 5th August, 
1961 in Writ Petition No. 1016 of 1964, the petitioner urges that it was entirely 
erroneous to classify roller bearings under the general provision in item 71] (b). 
Throughout such roller bearings were classifiable under item 75 (11) (v). That 
was the position which obtained prior to the issue of the Tariff Ruling No. 32 of 
1960 on 7th June, 1960 and the original position was restored when ‘Tariff Ruling 
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No, 23/62 was issued. According tothe petitioner, the levy in this case was made on 
the basis of the Central Board of Revenue Circular which the Collector of Customs. 
was bound to obey. The importer could not at that time raise any . objection or 
to discuss the matter, because he would be always faced with the argument that the 
ruling would bind the Collector of Customs to give the decision he did. But the 
later ruling would clearly imply that the earlier ruling was erroneous. ‘Therefore 
this is a case where the earlier levy at 75 per cent. was illegal and the petitioner 
applied to the authorities on 4th September, 1962, within three months of the publi- 
cation of the second ruling (6th June, 1962) for refund of the levy illegally collected. 
It was, therefore, wrong to apply section 40 of the Sea Customs Act (VII of 1878) 


and reject the application as time-barred. Section 40 of the Act is in the following 
terms: 


“ No customs duties or charges which have been paid and of which repayment 
wholly or in part, is claimed in consequence of the same having been paid through 
inadvertence, error or misconstruction, shall be returned, unless such claim is 
-made within three months from the date of such payment. 


_ | Explanation —Where duty is provisionally assessed under section 29-B, the 
_ period of three months shall be computed from the date of final adjustment of 
duty.’’ 


According to the petitioner, there was no question of any erroneous decision 
of the Collector of Customs under the rulesin force at the time of the levy and 
there is no question of: any over-payment through inadvertence, error -or 
misconstruction, so-as to attract the three months’ bar of limitation under 
section 40. This is directly a case of a situation where “the Customs Collector 
himself has been compelled -by higher authorities to decide in a particular way and 
when the same higher authority subsequently says that its original interpretation 
is wrong, it then becomes the duty of the Customs Collector to alter and modify his 
earlier wrong decision. The Customs Collector’s duty and authority to modify 
the earlier order emerges only on the date of the new circular.” 


Learned Counsel Sri Thiruvenkatachari appearing for the petitioner urged 
that the word “deemed ”’ used in the second ruling will have the effect of making 
the later ruling retrospective. It would, therefore, follow by this retrospective 
application, that the earlier ruling itselfhad been superseded and therefore this would 
be a further argument to substantiate the contention that the earlier levy was illegal. 
Learned Counsel relied upon the decision of the Supreme Court in Amar Singh and 
others v. Custodian, Evacuee Property, Punjab ond another}, where at page 611° Jaganna- 
dhadas, J., who gave the decision of the Bench, has made a remark in regard 
to a provision in the Constitution: 


` © But, in view of the word “deemed ” in the amended Article 31 (2-A) it 
appears likely that the amendment was intended to be retrospective.” ` 


Tt must be observed that the learned Judge does not say in all cases where the word 

“ deemed ” is used, a retrospective intention must automatically follow. He has: 
only stated that a rétrospective intention was likely. In fact, in the subsequent 

passages of the report the learned Judge assumed the contrary position for the sake 

cf argument, and proceeded to discuss the effect of the amendment. Therefore, 

it cannot be held in the present case that by the use of the word “ deemed °? in the 

second ruling there was an intention of applying the ruling retrospectively for the 

purpose of reopering all earlier assessments. In fact, in the later ruling, we find 

the words “ Classification of Roller Bearings and Taper Roller Bearings shoud 
continue to be made or. the basis of the Tariff Ruling No. 32/60.’ It is in the context 
of the use of the term italicised “ continue to be made,” that.one should interpret 
the use of the word “deemed ?’ in the later part of the ruling. So interpreted it 
will be a proper construction? to attribute to the second ruling only a prospective 
effect. F 


p aa a 
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Learned Counsel for the petitioner Sri Thiruvenkatachari referred to a decision 
of the Supreme Court in State of Madhya Pradesh v. Bhailal Bhai1. That case arose 
out of assessment of sales tax on tobacco imported in Madhya Bharat. Sales-tax 
‘was levied on imported tobacco, but na tax was imposed or. tobacco produced in 
the State. In a writ petition filed under Article 226 of the Constitution to quash 
the assessment, the High Court of Madhya Pradesh held that the levy violated 
Article 301 of the Constitution and was illegal. The High Court also allowed 
refund of the tax levied in some of the instances and disallowed in others. The 
Supreme Court confirmed the decision of the High Court about the illegality of 
the levy. In regard to the bar of limitation urged in respect of the application for 
refund of tax erroneously paid, the Supreme Court observed: 


“It cannot now be disputed that this payment was made under a mistake 
within section 72 of the Indian Contract Act and so the Gavernment to whom the 
payment has been made by mistake must in law repay it.” 


After referring to earlier decisions, the Supreme. Court held that the High Court in 
such cases where writ petitions are filed for the purpose ofenforcement of fundamental 
rights and statutory rights could also give consequential relief by ordering repayment 
of money realised by the Government without the authority of law. Later on, in 
the same judgment, the Supreme Court was prepared to excuse the time for apply- 
ing for refund provided the interval that had elapsed befare the writ petition was 
filed was a reasonable period, anc observed that the maximum period fixed by the 
Legislature as the time within which the relief by a suit in a civil Court must be 
brought may ordinarily be taken to be a reasonable standard by which delay in 
seeking remedy under Article 226 can be measured (at page 1012 of the report). 
However, before the abovesaid decision can be applied to the circumstances of the 
present case, there must be an initial decision of.a competent authority that the 
levy of the higher rate of customs duty is illegal. Assuming for the sake of argument 
‘that the Assistant Collector of Customs, to whom the petitioner made the application. 
‘for refurd on 4th September,. 1962, had jurisdiction to decide that the payment 
made earlier was an illegal levy, it must be shown further that the Assistant Collector 
had the power to direct the repayment of the mony under a power other than what 
was conferred under the Act under section 40. Learned Counsel for the petitioner 
referred me in this connection to sections 140 ard 188 of the Sea Customs Act. But 
they are quite inapplicable to the present case.’ In other words, there is r.o provision 
under the Sea Customs Act under which a party can obtain repayment of duty 
already paid by application to the authorities other than section 40. Therefore, 
the authority ta whom the application is made must necessarily act under section 
40 and that section contains the important restriction that the claim for repayment 
should be made within three months from the date of payment. The petitioner 
will be in time only if the three months rule in this section is to be construed as three 
months from the date of the discovery of the illegal payment and such discovery 
must be before the date when the second ruling was published on 5th June, 1962. 
Only by giving to the rule of limitation in section 40 this arbitrary interpretatian 
will it be possible to treat the application for refund made by the petitioner to the 
‘customs authorities on 4th September, 1962 as in time. But there is no warrant 
to give to the rule of limitation in section 40 any such arbitrary interpretation. 
That will be per se illegal. Therefore, whatever view one may take about the 
propriety of the ruling when the levy is questioned subsequently either in a regular 
suit or in a writ petition for enforcing fundamental rights, the position that has te 
be considered in Writ Petition Nos. 1017 and 1018 of 1964 is whether it is possible 
to correct the view of the Assistant Collector and the Collector, that the application 
‘made to them for refund was barred by time. So far as those officers are concerned, 
assuming the petitioner’s contentions to be true, it was plainly a case ofa levy through 
misconstruction of the relevant item in the Indian Customs Tariff list, under which 
roller bearings would fall by the authority making the levy. It is immaterial for 
„the purpose whether the misconstruction arose because a later administrative 


1e (1964) 15 S.F.C. 450: (1964) 6 S.C.R. 261: A.ILR.'1964 S.C, 1006. 
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ruling corrected an earlier administrative ruling which was applied at the time of 
the levy, and by a retrospective operation of the later ruling, the earlier ruling has 
to be declarcd as bad. However, the fact would.remain that if the later ruling 
had been given long beyond the period of three months, the aggrieved party will 
not be able to obtain relief under section 40 for refund. That does not mean that 
he is left without a remedy. He could file a suit pravided the suit is within time. 
He could equally get a relief by way of writ petition under Article 226 of the Consti» 
tution for which there is no specific law oflimitation. Butin the latter case the Court 
-has a discretion in the matter of condoning the delay upto a reasonable period. 


One can in this connection make a brief reference to the provisions in the rules 
under the Excise Act. There, a shorter period of limitation is fixed for the autho- 
rities to recover excise duties shart levied or refunded in excess, to which rule 10 
willapply. Rule 10-A gives however, no time limit for making a demand of excise 
duties short levied or payments due to the Government in residual cases where 
section 10 willnot apply. Rule i0-A has been held as applicable by the Supreme 
Court in cases where by reason of a later Finance Act, the retrospective increase 
of excise duty had been levied and it was held that while the restricted period of 
limitation under rule 10 will not apply to such a case, the increased amount can 
be collected under the residual provision in rule 10-A-. But those rules have been 
designed to enable the Government to collect short levies or excess refurds from 
assessees to'excise duty. But the importer, who claims relief in consequence of 
over=payment of customs duty, is not given by the Sea Customs Act the benefit of 
any such residual provision like rule 10-A of the Excise Rules. So far as the Sea 
Customs Act and the heirarchy of tribunals under that Act are concerned, the — 
importer must necessarily seek his relief under section 40 ofthe Act. Butifsection 40 
cannot give him a remedy from the hierarchy of officers under the Sea Customs Act, 
he will-have to seek relief by way of suit or by way of writ proceedings. 


From the above point of view it will not be possible to afford relief to the peti~ 
tioner in Writ Petition Nos. 1017 and 1018 of 1964 on the ground that the authorities 
acted erroneously in treating the application made to them for refund of customs 
duty as falling under section 40 and barred by the rule of limitation in that section. 


I will next take up Writ Petition No. 1016 of 1964 where the pétitioner prays 
that the original assessment order dated 5th August, 1961 levying excise customs 
duty at 75 per cent. is illegal and should be quashed by a writ of certiorari on the 
ground that the Customs Authority’s decision that roller bearings fall under item 
71. (8) of the Tariff Schedule involves an error patent on the face of the record. 


The broad principle to be adopted for the purpose have been laid down by the 
Supreme Caurt in A. V. Veskateswaran v. R. S.-Wadhwani!, which was followed in 
Collector of Customs v. K. Ganga Setty®. These principles have now become very well 
known, and they are to the following effect: 


“ It is primarily for the Import Control authorities te determine the head or 
entry in tariff schedule under which any particular commodity fell; but if in doing 
so, thése authorities adopted a construction which no reasonable verson could 
adopt, i.e., if the construction is vervetse, ther, it is a case in which the Court is 
competent to interfere. In other words, if there were two constructions which 
an entry could reasonably bear, and cne of them which was in favour of Revenue 
was adopted; the Court has no jurisdiction to interfere merely because the other 
intérpretation favourable to the subject appeals to the Court as the better one 
to adopt.” 


So far as this Court is concerned, the administrative rulings may not be binding, and 
it has to consider the question from the terms of the classification made by the statute, 
which, in this case, are found, in-the appropriate schedule of the Tariff Act. ‘The 
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position of the administrative ruling is only as a direction which the Government 
had issued for the guidance of the customs authority and which the customs authority 
has no doubt got to adopt, and if he ignores the ruling, he does so at the peril of 
executive action being against him, But the Court in cealing with the matter can 
refer to the ruling and refuse to be guided by the ruling according to the view it takes 
whether the administrative ruling covers a relevant and valid point for the purpose 
of interpretation or not. Item 75 (11) under which the lower rate of excise duty 
was claimed by the petitioner is in the followirg terms: 


“75. (11) The following articles and parts thereof, adapted for use of parts 
and accessories of motor vehicles other than motor cycles and motor scooters 
_namely...... ere re (i) to (iv) á 


- (v) the following. other components : 


roller DEALINGS o.6.co ss oe rnan EnEn ERE 


It is clear from the above that the ` term found in the main heading “ adapted for 
use of parts and accessories of motor vehicles °’ is an essential statutory provision, 
which will apply to “ roller bearings,” which forms a sub-heading under the main 
heading. The conflict in the different rulings has arisen because the word 

“ adapted ” has acquired according to the dictionary, a use as a verb and also a 

use. as an adjective or adverb. ‘Taking the Concise Oxford Dictionary as a ready 
book of reference for this purpose, in the transitive verbal form, the word “ ed apt?” 
means “ fit (a thing to another) make suitable for a purpose, modify, alter’, In 

the adverb and adjective form it has the meaning.“ calculated ” and this meaning 
is derived from a Latin usage for which the dictionary gives the example ad captandum 
(vulgus). If the verbal meaning of the word ‘adapted’ is to be used, the first 
ruling would be applicable because the `“ roller bearings’? have to be specially 
designed, that is, undergo a modification or alteration for use in motor vehicles, 
The necessity to make a special design of adaptation, will also restrict the type of 
roller beating which will get the benefit of the lower levy. But if the adjectival 
meaning is tobe given’ to the word “adapted °? the circumstance that “ roller 
bearings ” could also be viewcd in the sense of being an article calculated for use in 

motor vehicles, without any special design or modification or alteration, would 

make the direction in the second ruling the more proper way of interpreting the 

term “adapted for use.’ This will give the benefit of the lower levy to a much 

larger number of items and must be viewed as a more liberal interpretation of the 

term “ adapted.’ But the fact that for a certain period the authorities were giving 
to the: word *‘ adapted °’ a meaning which considerably restricted the benefit of 
the lower levy under item 75 (11), and later on, on the representations made by the 

trade, the authorities were persuaded to give up this method of interpretation and 

fall back wpon a different meaning for the term “‘ adapted ’’ which led. to a wider 

and more liberal ‘application of item 75 (11) of the schedule, will not be a ground on 

which this Court in the exercise of its power under Article 226 of the Constitution 

can proceed to correct the earlier interpretation as one perverse or which no reason- 
able person will give, bearing in mind the principles in Venkateswaran’s case}, 


For the aforesaid reasons, J am of the opinion that even if one were to condone 
the delay of rearly two years and four months which has occurred on the presentation 
of Writ Petition No. 1016 of 1964, it is not a proper case where the order challenged. 
in the petition requires to be quashed by a writ of certiorari. The petiticns are, 
therefore; dismissed, but without any order as to costs. 


5.V.J. Petitions dismissed, 
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IN THE HIGH COURT OF.JUDICATURE AT MADRAS. 
(Special Original Jurisdictior..) . 


Present :—Mr. Justice K. VEERASWAMI, AND Mr. Justice T. RAMA- 
PRASADA Rao. 


Madura South India Corporation Private Limited, 80, Sembudoss 


Street, Madras-1 .. Petitioner* 
a. , 
‘The Joint Commercial Tax Officer, Harbour Division III, . 
Madras i .- Respondent. 


Madras General Sales Tax Act (I of 1959)—Ceneral Sales Tax Act (LXXIV of 1956) 
—Dealer having head office at Madras and branches both inside as well as outside State— 
Purchase of yarn (declared goods) by deater—In respect.of deliveries to dealers’ branches 
outside State, seller collecting tax under section 39 of the Central Sales Tax Act— 
Transfer of yarn so purchased from branches outside State to Madras State and sale of 
the same tocally—Whether such sales liable to tax as first sales in Madras State— 
Applicability of section 6 of Madras Act to declared goods. 


The question for consideration was whether the sales made locally of yarn 
transferred to the Madras State from the stocks of yarn in the States of Andhra 
Pradesh and Kerala referable to inter-State sales already charged to tax, are 
again liable to tax as first sales in the State of Madras, ii 


Heid, where the terms of a first sale are such that it may well be said to be an 
inside sale but it bears also the characteristics of an inter-State sale and, there- 
fore, it has been taxed under the Central Act, that sale being physically a first 
‘sale inside the State out of which the inter-State sale has been carved out, it 
should follow that as the tax levied on the inter-State sale must prevail, there 
‘will be no tax liability on the same sale under the local Acton the ground that itis 
aninside sale. Logically the result will be that when goods pursuant to the inter- 
‘State sale havé been delivered outside the State but brought back into the State 
and there sold, that sale cannot be in fact or in law. be regarded as the first sale 

` within the meaning of the second schedule to the lacal Act. Quite apart from 
section 4 of the Central Act, that will be an inside and also the first sale in the 
‘State. Even under the provisions of section 4, inasmuch as the goods were in 
this State where the contract of an inter-State sale was entered into, it will be on 
that test too an inside sale, and in any case, it will be such a sale on the approp- 
riation test. a 


Provisions of section 15 of the Central Act make an inroad into the texture of 
the local law, so that section 6 of the local Act will have ta be read subject to and 
‘in conformity with the provisions of section 15 and the policy underlying: that 
‘section. In other words, section 6 will be inapplicable to sales of declared goods. 


It was further held that there was no snapping of the chain of successive sales: 
Though the sales inside a’ State followed the inter-State sales, in point of fact the 
inter-State sales were the first sales in the State but for their inter-State character, 

go long as the goods involved in the transactions are identical. | 


The inter-State sale was also factually the inside sale, which. occasioned .the 
movement of the goods, that is the first sale in the State, which attracts the tax 
under the Central Sales Tax Act, and the goods having thus suffered tax, there is 
no subsequent liability on them to a further single point tax under the local law. 


W.P. No. 2684 of 1966 :—Petition under Article 226 of the Constitution of India 
raving that in the circumstances stated therein and in the affidavit filed therewith 
‘the High Court will be pleased to issue a Writ of certiorari calling for the records 
relating to the summons issued under the Madras General Sales Tax Act 1959 under 
the rule 47 in Form XIT dated 16th November, 1966 issued by the Respondent 
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requiring the petitioner to furnish certaix. vouchers of Cotton, Yarn, Branch trans- 
fers accounts and particulars relating to the years 1960-61 to 1964-65 and 1966-67 
.{upto October, 1966) and quash the seme, etc. 


- V. K. T. Chari for K. Narayanaswami, for Petitioner. 
The Speciel Government Pleader, for Resporcent. 
The Order of the Court was made by 


Veeraswami, 7.—The precise point argued before us is not covered by any 2utho- 
‘rity. But we have come to the conclusian that the assessce, who is the commen peti- 
“tiorer,must succeed. The petitioner is 2 registerec dealer with its bead office at Madras 
cand branches in Mrdur2i, Rajepeleyem ard Salem inside the State end also in 
certain places in the States ef Kerala and of Andhra Pradesh including Hyderabad. 
During the years 1960-61 to 1964-65 and 1966-67 upto October, 1966 it was dealing 
in iron and steel, electrical goods, sanitary wares, pzints,cement, hardware m2terials, 
mannure, cloth, yarn, etc., and was being assessed to tax uncer the Madras General 
Sales Tax Act on the turnover relating to the business. The gross turnover of the peti- 
tioner included sales of yarn by Madurai Mills Limited to the petitioner at its head 
office in Madras ard also branches. The usual manner in which yarn was pur- 
chased was this. The head office used to place orders from Madras on Madurai 
Mills Limited after receiving quotation of price of yarn and supplies were made by 
the Madurai Mills either to the petitioner’s head office er to the branches in accard- 
ance with the instructions. Where deliveries were made to the petitioner inside the 
State, the seller collected the tax due under the Madras General Sales Tax Act with 
reference to item 3 of the second schedule to the Act. But in respect of deliveries 
made to the petitioner’s branches outside the State, the Madurai Mills collected tax 
ander section 3 of the Central Sales Tax Act. During the year 1965-66 the petitioner 
brought over to the Madras State certain quantities of yarn from the stock so pur- 
chased at its branches in, the State of Andhra Pradesh and Kerala, and sold the same 
+o local dealers. On the view that the sales so effected were chargeable ta tax as 
first sales in the State, the respondent called upon the petitioner to produce accounts 
and certain other documents. This was resisted by the petitioner on the ground that 
the sales were second sales not liable to tax. On the ground that the respondent 
has already made up his mind against the assessee, the petitioner has moved this 
Court, and in one of these petitions the prayer is to quash the notice of the-respon- 
dent dated-16th November, 1966. This notice required the petitioner to produce the 
general ledgers and purchase invoices including branch transfer vouchers for cotton 
yarn relating to the years 1960-61 to 1964-65 and 1966-67 (upto October 1966) 
in respect of all the places of business in Madras State ta enable the respondent to 
verify the claim of the petitioner that the sales made in the State out of the stock 
transferred, from branches in the States of Andhra Pradesh and Kerala were not 
liable to tax. There is no dispute that the sales by the Madurai Mills to the petitioner 
in which deliveries were-made to branches in the State of Ardhra Pradesh 
and Kerala have been charged to tax under the provisions of the Central Sales Tax 
Act. But the point in controv rsy is whether the sales made locally af yarn trans- 

ferred to this State from the stocks of yarn in the States of Andhra Pradesh and 
Kerala referable to intér-State s2les already charged to tax, are again liable to 
taxřas first sales in the State of Madras, 


In order to appreciate the point we may notice the relevant statutory provisions. 
Section 3 ofthe Madras General Sales Tax Act, 1959 is the charging section. Sub-sec- 
tion(1) contemplates a multi-point tax. The following sub-section provides for levy 
of tax in the case of sale of goods mentioned in the first sched ule and at the rate ard 
only at the points specified therein on the turnover in each year relating to such goods, 
Section 4, however, provides that notwithstanding anything contained in section 3, 
the sales of declared goods shall be charged to tax only at the rate and at the paint 
specifiid in the second schedule to the Act. If sales ofdeclared goods have already 
been charged as inside sales and the same goods were the subject-matter of subse- 
quent inter-state gales,the tax paid on the earlier sales should be refunded as provided 
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by section 4-A which was introduced by Madras Act (VI of 1963). Section 6 directs 
that tax under the Act is intended to be in addition to the tax.under the Central 
Act or any other law. Under the second schedule to the Act cotton yarn, excluding | 
cotton yarn waste, is liable to tax under the local Act at the point of first sale ir. the 
State at the rate of two per cent. The Central Sales Tax Act defines, ‘ declared 
goods’ as those declared under section 14 to be of special importance in inter-State 
trade or commerce. Scction 3 lays down the principles for determination when a 
sale or purchase of goods takes place in the course of inter-State trade or commerce, 
and secticn 4 the principles where a sale cr purchase takes place. section 6 in the 
Central Act is the charging section, and section 8 prescribes the rates of tax on inter- 
State sales. Under section 14 cotton yarn, but not including cotton yarn waste, 
has been declared to be of special importance in inter-State trade or commerce.. 
Section 15 as amended in 1958 by Act (XXXI of.1958) is as follows : 


“ Every sales tax law of a State shall, in so far as it imposes or authorises the 
imposition of a tax on the sale or purchase of declared goods, be subject to the 
following restrictions and conditions, namely :— 


(a) the tax payable under that law in respect of any sale or purchase of such 
goods inside the State shall not exceed two per cent. of the sale or purchase price 
thereof, and such tax shall not be levied at more than one stage ; 


(b) where a tax has been levied under that law in respect of the sale or pur- 
chase inside the State of any declared goods and such goods are sold in the course 
of.inter-State trade or commerce, that tax so levied shall be refunded to such a 
person in such a manner and subject to such conditions as may be provided in 
any law in force in that State.” 


In effect section 15 appears to ensure that in the case of declared goods, they should 
in all circumstances cnly bear a single burden at a specified stage and at the pres- 
cribed rate. 


The contention for the petitioner before us is that out of inside sales are carved. 
out inter-State sales and that, therefore, when inter-State sales of declared goods are 
charged under the Central Sales Tax Act, itis no longer open to the State to tax the 
subsequent sales of the same goods inside the State as first sales and bring them to- 
tax. We are referred to the history of the law prior and subsequent to 26th January,. 
1950 and told that the charge under the local sales tax law was made on inter-State 
sales regarded as inside sales on the basis of the nexus doctrine and that this basis of 
taxation has been adopted under the Central Sales Tax Act. We agree that it is so. 
If, therefore, a sale of declared goods can well be said to be a local sale, because ofthe - 
incidence of the sale, but it also bears the characteristics of an inter-State sale and 
hence taxed under the Central Sales Tax Act, and if such a sale is in point of fact. 
‘also a first sale in the State, though of inter-State character, according to the argu- 
ment of learned Counsel for the petitioner, there can not again be a first sale of the 
same goods inside the same State, for, it is from the inside sale, which is the first sale 
in the State, the inter-State sale, which has been charged to tax, has been carved out. 
under the provisions of sections 3 and 4 of the Central Act. On the other hand, for: 
the Revenue the contention is that the inside sale,which fellowed the inter-State sale,, 
is the first sale in the State, and as under section 6 of the local, Act the tax therein is in 
addition to the inter-State sales tax, the State is entitled to tax the sales as first 
sales. It ismaintained that the movement the goods are taken outside the State, it 
brings an end to the chain of local sales and if the goods are brought into the State 
again and sold, a new chain of sales starts in which the first sale attracts the tax 
under the second schedule to the Act. 


In our opinion, where the terms of a first sale are such that it may well be said 
to be an insider sale but it bears alse the characteristics of an inter-State sale and, 
therefore, it has been taxed finder the Central Act, that sale being physically a first. 
sale inside the State out of which the inter-State sale has been carved out, it should 
follow that as the tex levied on the inter-State sale must prevail, there willbe no tax 
liability on the same sale under the local Act on the ground that it is an inside sale. 
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Logically the result will be that when the goods pursuant to the inter-State sale have 
been delivered outside the State but brought back into the State and then sold, that 
sale, as we consider cannot, in fact or in law, be regarded as the first sale within the 
meaning of the second schedule to the local Act. What the position will be when a 
sale is an inside sale within the meaning of section 4 of the Central Act and is also 
an inter-State sale, because it occasioned the movement of the goods to another 
State and out of the goodsdelivered outside the State pursuant to the inter-Statc sale, 
a part has been brought into the State and sold again as an inside sale, in the sence 
that-every incident including delivery is in the State, we need not decide on the facts 
of this case. Possibly it may even be argued in that case that once a sale is held to be 
an inside sale under section 4 but it is also an inter-State sale under section 3, there 
cannot be a subsequent sale inside the State which can be regarded as a first sale 
for the purpose of the local Act. 


The course of transaction as described in the affidavit and which has not been 
traversed in the counter-statement is that Madurai Mills pursuant to the orders placed 
by the petitioner put the goods on raildestined to the States of Andhra Pradesh and 
Kerala and the price was paid in the State of Madras. Quite apart from section 4 
of the Central Act, that will be an inside sale and also the first sale in the State. Even 
under the provisions ofsection 4, inasmuch as the goods were in this State when the 
contract on inter-State sale wasentered into, it willbe on that test too an inside 
gale, and in any case, it will be such a sale on the appropriation test. 


We are not impressed by the contention of the learned Special Government 
Pleader that section 6 of the local Act enables the State to treat the subsequent 
sale in the State of Madras as a first sale therein and bring it to tax is addition to 
the inter-State sales tax. Section 15 of the Central Act is clear enough and it 
places restrictions and conditions upon the local law. Its intention is that declared 
goods should suffer tax at only one point and ata prescribed rate. That being the 
case, the provisions of section 15 make an inroad into the texture of the local law, 
so that section 6 of the local Act will have to be read subject to and in conformity 
with the provisions of section 15 and the policy underlying that section. In other 
words, section 6 will be inapplicable to sales of declared, goods, We also think that 
because the goods pursuant to the inter-State sale were delivered in the States of 
Andhra Pradesh and Kerala and from out of the stocks transferred to Madras, 
there were subsequent sales inside the State, there is no snapping of the chain of 
successive sales, ‘Though the sales inside the State followed the inter-State sales, 
in point of fact the inter-State sales were the first sales in the State but for their 
inter-State character, so long as the goods involved in the transactions are identical. 


On that view it seems to us that there is no question of charging the sales inside 
the State which followed the inter-State sales and then making a refund of the local 
tax. As in our opinion the inter-State sale was also factually the inside sale, which 
occasioned the movement of the goods, that is the first sale in the State, which attracts 
the tax under the Central Sales Tax Act, and the goods having thus suffered tax, 
there is no subsequent liability on them to a further Single point tax under the 
local law. 


The petitions are allowed but with no costs. 
S.V. J. Petitions allowed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice T, VENKATADRI. 
K. R. Krishnaswami, Superintendent, Junior Technical School, 


Government Polytechnic, Coimbatore .. Petitioner” 
v. 
The Director of Technical Education, Chepauk, Madras, and 
others .. Respondents. 


Constitution of India (1950), Articles 309, 210, 31] and 315—Public Service Commission 
Status and responsibilities of—Appointment of a person io a particular post—Subsequent 
order offering another post equal in status and pay but with less chances for promotion— 
Validity—Service conditions—If can be enforced in Courts of law. i 


The Public Service Commission has a distinct and distinguished statıs under 
our Constitution. It cannot and should not identify itself with the Governmental 
authorities. When once the Commission expresses its opinion that the petitioner 
is entitled to the post of the Head of Sound Engineering Section, Central Poly- 
technic, Madras, it cannot afterwards concur with the view of the Director of 
Technical Education and say that the petitioner is not a fit person for the post. 
If the Commission is to change its opinion from time to time to suit the occasion 
it would be placing itself in. a ridiculous situation and would be liable to public 
criticism. Its approval should be the last word in the selection of a particular 
candidate for a distinct post. 


Where a person is regularly appointed to a particular post, he cannot, by a 
subsequent order of the Gevernment, be asked to take charge of arother post, 
even if both the posts carry the same status, scales of pay and responsibilities, 
-when there is chances of promotion in the former post while there is no such chances 
in the latter. Such an order would be in contravention of Article 311 of the 
Constitution of India. 


The original rule that rule relating to service conditions were merely adminis- 
trative directions not enforceable in Courts of law no longer holds the field. 
Rules and provisions which fetter the power of the Government to terminate 
the service of an official will be regarded as conflicting with the rule of ‘ pleasure ° 
contained in Article 310 of the Constitution and hence not enforceable against 
the Goverrment in 2 Gourt of law. But 2 civil servant will be entitled to the 
protection under Article $11 and such protection cannot be whittled down or 
negatived by the service rules. Of course executive instructiors will not have 
the status of rules and will not be capable of judicial enforcement. But rules 
cannot be changed from time to time to suit the requirement of any person or 
authority. Such arule can never have retrospective operation which is repugnant 
‘+o the conception of the rule of law. If the administrative acts appear to be 
arbitrary and capricious, Courts have a right to interfere in writ jurisdiction 
to help the persons who are meekly suffering. Itis not as ifthe Courts are power- 
less to give sufficient redress tr the Government servants in respect of their 
legitimate grievances grounded on favouritism and arbitrary ciscrimination.: 
The Court should not and cannot dictate how the discretion should be exercised 
but can compel the legitimate exercise of the discretion. 


Case-law discussed., 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of mandamus directing the respondents 1 to 3 to perform 
their statutory duty by giving effect to the G.Os. dated 16th April, 1958, 12th 
December, 1961 ard 8th Jahuary, 1962 and placing the petitioner in proper rank 
regarding promotion. . 

i Ls 
*W.P. No. 1355 of 1964. j 29th August, 1967. 
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K. G. Rajappa, for Petitioner. 
The Assistant Government Pleader, for Respondents. 


The Court made the following 


OrDER.—In this petition for the issue of a writ of mandamus, we have to consider 
whether the petitioner was reduced in rank as per the 1ules ard regulations and 
conditions of service, and whether the impugned order was passed on an crroneous 
exercise of jurisdiction, misinterpretaticr ard miscorstruction of the Rules. 


The writ petitioner ertercd Government service ir. the year 1945 and was in 
charge of teaching and training students ir. the Government Cinematography ard 
Sound Engineering Section. Before he joined Govcrnmer.t Service, he hac served 
as a Cameraman for four years in Motion Picture Producers Combine Limited. 
While he was working as Cinema Assistant in the Central Polytechnic, he was 
appointed as Maintenance Engineer, Films Divisions, Bombey, with effect from 29th 
November, 1954, ard, in his placc, oae B. Sivathanu Pillai, much junior to the 
petitioner, was appointed. While he was employed as Maintenance Engineer, 
Films Division, Bombay, the Goverrment of Madras, in their G.O.Ms. No. 734, 
Eduzation, dated 16th April, 1958 appointed the petitioner, who was or. other duty 
under the Government of India, to act regularly as Head of Sourd Enginecring 
Section, Central Polytechnic, Madras, with effect from 12th January, 1956. ‘This 
order stated that it was without prejudice to his appointmer.t as Maintcnance 
Engineer, Films Division, Bombay. As the petitioner was in Bombay the said 
Sivathanu Pillai was eppointed, by the same Government Order, to act regularly 
as Head of Sound Engineering Section, Central Polytechnic, Madras. Subse- 
quently the petitioner got himsclf relieved from the post of Maintenance Engineer, 
Films Division, and reported to duty as Head of Section Cinemeatography ard Sound 
Engineering, Central Polytechnic. But thé Director of Technical Education. posted 
the petitioner as Special Officer for outdoor films, Central Polytechnic, by his order 
dated 22rd July, 1959. The Director of Technical Education thereby allowed the 
said Sivathanu Pillai to continue as the Head of the Cinematography and Sound 
Engineering Section, for which post the petitioner was originally appointed in 
G.O.Ms. No. 734, dated 16th April, 1958. The petitioner attacks the validity 
of this order dated 22nd July, 1959 as also the subsequent order dated 14th March, 
1962 and attributes motives and mala fides to the Director of Techrical Education, 


It is an admitted case that the Governmert themselves passcd various orders 
from time to time first announcing the appointment of the petitioner as Head of 
Cinematography and Sound Engineering Section, then rcgularising the same and 
then notifying the same in the Gazette. It is therefore necessary for me to state 
in detail the Government Orders passed from time to time starting from 1958 ard 
ending with 14th March, 1962, the date on which the petitioner was appointed to act 
as Special Officer for out-door films. 


By G.O.Ms. No. 734, Education, dated 16th April, 1958, the petitioner wag 
appointed to act regularly as Head of Sound Engineering Section, Central Poly- 
` technic, Madras, with effect from 12th January, 1956 without prejudice to his then, 
appointment. It must be noted that the petitioner was then working 2s Mainte- 
nance Engineer, Films Division, Bombay. The appointment of the petitioner as 
Head of Sound Engineering Section and Cinematography was alse Gazetted on 
30th January. 1958. Further, the Government alse informed the Director of 
Technical Education by their Memorandum dated 10th June, 1959, that the posts 
of Head of Section in Cinematography and Sound Enginecring and Special Officer 
for Outdoor Films were distinct from one another and that as the petitioner was 
regularly selected by, the Public Service Commission and then appointed by.Govern-~ 
ment for the post of Head of Sound Engineering Section, he should be posted on 
reversion from the Government of India as Head of the Sound Engincering Section, 
Central Polytechnic, Madras. Pursuant to this Memorandum, the Deputy 
Secretary to the Government of Madras wrote to the Controller of Films Division, 
to relieve the petitioner, so as to enable him to join duty as Head of Section, 


350 THE MADRAS LAW JOURNAL REPORTS. [1968 


Cinematography and Sound Engineering, Central Polytechnic, Madras. But 
curiously when the. petitioner, after relief from Bombay, came to report for duty 
in Madras, be was informed. by the Director of Technical Education, in his notifi- 
cation, dated 22nd July, 1959, that he had been posted as Special Officer for out- 
door films, Central Polytechnic, Madras, It is particular to note that inspite of 
this notification by the Director of Technical Education, the Government notified 
by publishing in the Gazette that the petitioner was appointed to act regularly as 
Head of Sound Engineering Section, Central Polytechnic, Madras, with effect 
from 12th January, 1956. In the year 1960, when the Government of Madras 
established a separate institute known as the Institute of Films Technology, these 
staff were transferred to the control of the Director of Technical Education with - 
effect from 14th September, 1960. The petitioner was transferred from the Cine- 
matograph and Sound Engineering Section in the Central Polytechnic and was 
posted as special Officer, Out-door Films, and Sivathanu Pillai was posted as Head 
of Cinematography and Sound Engineering Section. In G.O.Ms. No. 2907, dated 
12th December, 1961, the Government sanctioned the permanent retention of the 
temporary posts in the Institute af Film Technology, and the Director of Technical 
Education was directed to take steps to confirm the incumbents in the respective 
posts, taking into consideration their seniority, etc. It should also be nated that 
the Government issued general instructions in the month of January, 1962, in G.O. 
Ne. 57, Public Service Department dated 8th January, 1962 thatorders declaring 
probation should be issued immediately after the prescribed period of probation 
expired. The order further stated that except in cases where serious charges were 
‘ pending, all officers appointed by direct recruitment or by promation or by transfer 
before Ist January, 1957 and whose probation had not been declared should be 
declared to have completed their probatian on the strength of that order. In this 
case, even after six years the petitianer’s probation had not been declared. But, 
we find the Director of Technical Education starting disciplinary proceedings against 
the petitioner in the month of April for various irregularities committed by him in 
connection with the supply and erection of an Autamatic process Machine in August, 
1960. The charges have been pending enquiry till the filing of the writ petition 
in this Court. While so, the Government passed G.O.Ms. No. 548, dated 14th 
March, 1962, stating that though the petitioner was recommended by the Public 
Service Commission originally for the post of the Head of Section of Cinematography 
and Sound Engineering, the petitioner was away and was not in the teaching line 
from 1954 to 1959, that he did not possess adequate academic qualification and 
was therefore not suitable for the post of Head of Section of Cinematography and 
Sound Engineering. He was therefore recommended for the post of Special 
Officer for Out-door Films by the Director of Technical Education. The Madras 
Public Service Commission had concurred in the view of the Director of Technical 
Education. The Commission suggested that Sivathanu Pillai could be continued 
in the post of Head of Section in Sound Engineering and the petitioner in the post 
of Special Officer for Out-door films. Accordingly, the Government issued the 
above notification, in supersession of the Notification already issued on 16th April, 
1958, appointing the petitioner to act regularly as Special Officer with effect from 
12 January, 1956, the date on which he was originally appointed as Head of Section, 
Cinematography and Sound Engineering. 


The petitioner states in his affidavit that the Director of Technical Education 
is prompted by improper motives and that his action was done mainly with a view 
to give a favoured treatment to Sivathanu Pillai, who has since become the Principal 
of the Institute of Technology. ‘ 


' It is common case that when the petitioner was appointed as an Assistant in 
the Government Cinematography and Sound Engineering Section, he was then 
found fit for the post. Durthg the period 1945 to 1954, he was training students. 
Even prior to that, he had sufficient experience and had worked as a Camera-man, 
When he was appointed as Maintenance Engineer, Films Division, Bombay, in 
his place, the said Sivathanu Pillai was appointed as Cinema Assistant. Admittedly 
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Sivathanu Pillai was not only his junior but also his student while the petitioner was 
in the teaching staff. While he was at Bombay, the post of Head of Sound Engircer- 
ing Section had to be filled up. At that time, the petitioner’s seniority and appoint- 
‘ment as Head of Sourid Engineering Section was considered and determined in 
consultation with the Public Service Commission. They were aware of the qualifi- 
cation and experience of the petitioner when they selected him for the post of Head 
of Cinematography and Sound Engineering Section. It was only after the approval 
by the Commission the Government issued the order appointing him as Head of 
‘Cinematography and Sound Engineering Section, and it was also Gazetted. Now 
the Public Service Commission says that the petitioner is not qualified for the post 
of Head of Cinematography and Sound Engineering Section. In saying so, the 
‘Commission have concurred in the view of the Director of Technical Education. 
“The Public Service Commission have a distinct and distinguished status under our 
Constitution. The Public Service Commission cannot and should not identify 
themselves with the Governmental authorities. When once the Commission express 
their opinion that the petitioner is entitled ta the post as Head of the Section of 
Sound Engineering, they cannot afterwards concur with the view of the Dircctor 
of Technical Education and say that the petitioner is not a fit person for the disputed 
post. Ifthe Commission is to change their opinion from time to time to suit the 
occasion, they would be placing themselves in a ridiculous situation, and would be 
liable ta public criticism. Once they give a considered opinion, they must stick 
to it and their decision must be final at least so far as they are concerned. Their 
approval is the last word in the selection of a particular candidate for a distinct post. 
At the time of the selection, the Commission felt that the petitioner possessed the 
necessary qualification and also experience in. technical line. Subsequently, the 
Government amended the rules regarding qualification for the said post of Head of 
Section of Cinematography and Sound Engineering. But this certainly would 
not affect the petitioner, as he entered the departmental service before the amended 
rules came into force, and further he had the necessary qualification when he entered 
service. 


Learned Counsel for the petitioner contended that, since his client has been 
regularly appointed as Head of Cinematography and Sound Engineering Section, 
on account of the notification dated 22nd July, 1959 and the order dated 14th March, 
1962 he has lost valuable rights and benefits attached to that post by his being posted 
as Special Officer. According to him, the petitioner would have got the post of 
Principal of the Institute of Film Technology, whereas now Sivathanu. Pillai, 
a junior to the petitioner, has been promoted to act as the Principal from the post 
of Head of Section of Cinematography and Sound Engineering. In the normal 
course, if the petitioner had been allowed to join the post of Head of Cinemato- 
graphy and Sound Engineering Section, he would have become the Principal of 
the Institute of Film Technology. Learned Counsel, therefore, contended that 
that amounted to reduction in rank under Article 311 (2) of the Constitution. 


Their Lordships of the Supreme Court in P. L. Dhingra v. Union of India 
have observed : 


“ A reduction in rank likewise may be by way of punishment or it may be an 
innocuous thing. If the Government servant has right to a particular rank, 
then the very reduction from that rank will operate as a penalty, for he will then 
lose the emoluments and privileges of that rank. If however, he has no right to 
the particular rank, his reduction from an officiating higher rank to his substantive 
lower rank will nat ordinarily be à punishment. Butthe mere fact that the servant 
has no title to the post or the rank and the Government has, by contract, express 
or implied, or urder the rules, the right te reduce him to a lower post does not 
mean that an order ofreduction of 2 servant to a lower post or rank cannot in 
any circumstances be a punishment. The realest for determining whether 
the reduction in such cases is or is not by way of punishment is to find out if the 
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has terminated the employment as ard by way of penalty. ............-. «the 
Court has to apply the two tests mentioned above; namely (1) whether the servant 
had aright to the post or rank or (2) whether he has been visited with evil conse- 
quences of the kird hereinbefore referred to? If the case satisfies either of the 
two tests then it must be held that the servar.t has beer. punished and the term1-. 
nation of his service must be taker, as a dismissal or removal from service or the 
reversion to his substantive rank must be regarded as a reduction in rank...... 


The Supreme Court has referred to this principle in P. C. Wadhwa v. Union of Indiat. 
The said principle has been followed by the High Court of Ardhra Pradesh in a 
case on similar facts, State of Andhra Pradesh v. Chinna Reddi®. The respor.dent in 
that case entered service in the Salt Department ir. 1940.as a clerk. His services 
were transferred to the Factories Department where he completed his probation, 
He was thereafter appointed as a clerk in the Revenue Departmer.t where he was 
promoted as an Upper Division Clerk. When the State of Ardhra was.ushered 
into existence on Ist October, 1953, the respondent sought a transfer to the Ardhra 
Secretariat Service and he was entertained there as 2an Upper Division Clerk in 
the Revenue Secretariat, and his services were subsequently regularised. It must 
be noted that the respondent did not possess the necessary educational qualification 
for the Secretariat Service. He was therefore for a time reverted to the reverue 
establishment. As a result of representation made by the respondent, the Govern- 
ment relaxed the rule of the minimum general educational qualification ir. favour 
of the respondent and appointed him by transfer to the Secretariat Service. This 
was in 1955. But in 1960, he was reverted to the revenue establishment. He 
filed a writ petition. the main ground being that the order of reversion deprived 
him the benefits of the seryice in the Revenue Secretariat with its higher emoluments: 
which wauld amount to a reduction to a lower rank and that was not afforded an 
opportunity as required by Article 311 (2). Summing up the case, the learned. 
Judges observed that the impugned order, though had the garb ofan order of 
transfer fram the Secretariat Service to the Revenue Department, visited the 
respondent with penal consequences and therefore, amounted to a reduction in 
rank. Similarly in this case, though the Director of Technical Education has 
stated in his counter affidavit that both the posts carry the same status, seale of 
pay and responsibilities, while there is chances for promotion from the post of Head 
of Section of Sound Engineering to the post of Principal of the Institute of Film 
Technology, there is no such chance of promotion fram the post of Special Officer.. 
Even assuming that the two posts carry the same status and scale of pay, the 
petitioner was designated and was also irtended to be posted as the Head of Cine- 
matography and Sound Engineering Section only, as he had the sufficient experience 
and also seniority. Certainly, he cannot be equated with a junior who was also 
his student, merely because the latter had obtained a Degree in Cinema-to-graphy.. 
_ The petitioner has worked for nearly twa decades in the Department. His- know- 
ledge, experience and age should certainly be takea into consideration while fixing. 
the seniority. Ido realise that by issuing a writ of mandamus, the present person 
in the post, namely, Sivathanu Pillai, would be reverted. But justice has got to 
be done in this case without consideraiton of persons and personalities. 


Learned Counsel for the respondents contended that this Court had no juris- 
diction to adjudicate the dispwted question, as it involved the question of prometion 
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and fixation of seniority coring uncer -the relevant service rules which arc of an 
administrative character and therefore nat erfarceable in a Court of law. 


Under Article 309 of the Corstitutior. of India, pravision is mace for enactment 
of laws fer regulating the recruitment ard conditions of service of persons appointed 
to public services. Urder that article, provision is 2lso mace for the making of rules 
for the same purpose. Any rule or statutory provision, whether made under Article 
$09 or not, which conflicts with the rule of pleasure declared in Article 310 (1) of 
the Constitution will not be legally er.forceable ard willhave the effect of ar. adminis- 
trative rule. But the questior. still remzins 2s to what rules cr statutory provisions 
must be regardcd 2s repugnar.t to the rule of ‘ Pleasure * contained in Article 310 (1). 
Before the Canstitutian of India was framed, in Venkata Rao v. Secretary of State}, 
their Lordships af the Privy Council held that, notwithstardirg the breach of the 
service rule, the matter was not justiciable in 2 Court of law. The Privy Council 
held that the words ‘subject ta the rules’ ir section 96-B of the Government of 
India Act, 1919, only 2zmounted to a statutory erd solemn essurarce erd thet the 
remedy for breach of the rules was by approach to the higher authorities in the 
Government and not legal action ir. 2 Court of law. At the same time, their Lord- 
ships urged the necessity on the part of the Government to see thet supreme care 
was taken that the rules were strictly carried out ir their letter and spirit. This. 
view was also taker. by the Privy Qsuncil in Rungachari v. Secretary of State2; where 
however the rule ir. question related to persion rights of Gavernment servants. The 
above two cases may be taker. to represent the law before the Constitution. After: 
our Constitution, 2 carsicerable divergence of views is noticed and this car: be 
summarised. Kristnamoorthy v. State of Madras®, laid down that the service rules 
prescribing the procedure to be followed while taking disciplinary action against 
Government servants including dismissal, removel ard reduction. in rank were only 
of an administrative character ard that non-compliance with such rules by itself 
would not bè a matter justiciable in a Court of lew. Chandra Bhanv. Union of Indiat, 
held that a suit for declaratioe that dismissal was illegal wes not maintzinable. 
In A. Sambandher v. Regional Troffic Superirtendent®, it was held by this Court that the 
- breach of Service Rules and Regulations as to assignment of Seniority ta Government 
servants was not a justiciable matter. In Des Raj v. State of Punjab $, 1t was held that 
the Government’s failure to observe the fundzmentai rules in the mattar of promo- 
tion would not give rise to a cause of action. InG. Valiyya Panthulu v. Government 
of Andhra’, it was held that the breach of the Rules ard Regulations relating te the 
termination of service of Government servants would not render the action taken 
by the Government invalid, where ro grave prejudice had been caused to the Govern- 
ment servant in consequence of such breach. In Lachman Prasad Ram Prasad v. 
Superintendent, Governmer.t Harness and Saddlery Factory, Kanpur®, the Allahabad High 
Court held that the scales of pay of Government servants could not be altered to their 
detriment when such alterations were cortrary to the service rules. In N. Bakshiv. 
Accountant-General, Bihur®, it was held by the Patna High Court that an L.C.S. Officer 
was entitled to a mandamus against the Accountant-Geneial ordering him to pay 
passage money for his wife and children according to the service Rules applicabic to 
him. ‘The Supreme Court in Parshotam Lal Dhingra v. Union of Indial%, held that 
breach of the Rules and Regulations regarding the procedure to be fellcwed while 
taking disciplinary action against the Government servant including dismissal, 
removal and reduction in rank wouid be justiciable in a Court oflaw. The Supreme 
Court implicdly keid in Nohiria Ram v. Union of India, tnat matters like seniority, 
et a 
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ofa Government servant were open to judicial determination in so far -as they 
depeded upon the Service Rules. In Hartwet Prescott Singh v. U.P. Government}, 
the Supreme Court entered into the service rules in crder to determine what the 
Status of the Government servant was according to the rules and whether the parti- 
. Gular order in question in the case might be regarded as one of reduction in raak so as 
to attract the application cf Article 311 cf the Constitution. Therefore the original 
view that rules relating to service conditions were merely administrative directions 
not enforceable in Court of iaw no losger holds the field. It is clear from the above 
summary of the decisions, that rules and provisions which fetter the power of the 
Government to terminate the service af an official will be regarded asc onflicting with 
the rule of ‘pleasure’ and hence not enforceable against the Government in 2 Court of 
law. But he will be entitled to the protection under Article 311 and such protection 
_ cannot be whittled down or negatived by the service Rulcs. Of course executive 
Instructions will have the status of rules and will not be capable of judicial enfarce- 
ment. Butrules cannot be changed from time to time to suit the requirement of any 
person or authority. And such a rule can never have retraspective operation which 
is repugnant to the conception of Rule cflaw. Ifthe administrative acts appear to 
be arbitrary and capricious, the Courts have a right to interfere in writ jurisdiction 
to help the persons who are meekly suffering. It isnot asifthe law Courts are power- 
less to give sufficient redress to the Government servants in respect of their legitimate 
grievances grounded on favouritism and arbitrary discrimination. When once the 
shortcc-mings of the officers is brought to the notice of Court, the Grurt should with- 
out nesitation rectify them. The Court should not and cannot dictate how the 
discretion should be exercised but can compel the legitimate exercise of the dis- 
cretion. Ifthe authority has taken a wrong view in law of the nature of the dis- 
cretion, it is an error cf law. The rvles should aot be made or eltered or varied 
to the CRN of the petitioner who have beer appointed according to the exist- 
ing rules. 


Under these circumstances, I fecl that the original order passed in G.O.Ms. 
No. 754 dated 16th April, 1958, appointing the petitioner as the Head of Cinemato- 
graphy and Sound Engineering Section should stand. Consequently the petitioner 
will be entitled to the rights and benefits accruing therefrom. 


The writ petition is accordingly allowed. There will ke ro order as ta costs, 
V.K. Petition allowed, 
IN THE HIGH COURT OF JUDIGATURE AT MADRAS. 
PRESENT :—MR. Justice N. Krispnaswamy REDDY. 





-Madras State Wakf Board _. Appellant” 
U. 
Tajmul Hussain .. Respondent. 


Muslim. Wakfs Act (XXIX of 1954), section 41 (1) (b) and (i)— Failure to submit accounts- 
by mutavalli —Offence of—Failure, if should Fe ‘ wilful’. 


It is true that in criminal prosecutions, normally, mens rec is necessary. In 
certain statutory offences what is required in the absence of any mens rea provided 
under the relevant provision, is that such vislation was consciaus and deliberate. 
The word ‘wilful’? when used in statutes cennotes different concepts such as 
‘wantonly’, ‘intentionally’, ‘deliberately’ or ‘consciously’. However, to 
prove an offence falling under section 41 (1) it is not necessary that the offence 
must be proved to have been committed wilfully, in the sense that such failure to 
submit accounts was ‘ deliberate ’ or ‘ intentional’, Buteven though the word 
‘ wilful’ is not used in section 4] it must be praved by the prosecution that the 
failure to submit accounts was a conscious failure. 

I. (1957) 8.C.J. 148 : (1958) S.C.R. 509 : (8.C.) 71 : (1958) M.L.J. (Crl.) 127 : A.L.R. 1957 
(1958) 1 An. W.R. (S.C.) 71 : (1958) 1 M.L.J. 1957 S.C. 886. 
* Cr. Appeal Nos. 44.7 of 1965. l 





247th September, 1967. 


- Uy STATE WAKF BOARD v. TAJMUL HUSSAIN (Krishnaswamy Reddy, F.). © 355 


Appeal under section 417 (3) cf the Code of Criminal Procedure, 1898, against 
the acquittal of the aforesaid Respondent (Accused) ofan offence under section 41 (1 
(b) and (i) of the Wakf Act XXIX cf-1954 by the Sixth Presidency Magistrate; 
Saidapet. Madras ir. C.C. No. 2390 of 1964 on his file. 


M. A. Sathar Syeed, for Appellant. 
R. Kamesh, Amicus Curiae. 
The Court delivered the following 


Juvoment :—This appeal has been. preferred by the complainant, the Madras 
State Wakf Board, against the order of acquittal of the accused, Tajmul Hussain, 
by the Sixth Presidency Magistrate. Saidapet, Madras. The accused is the Mutha- 
walli af the Wekf known as Nabhi Khan Gatak Mosque alias Kasab Kadai Masque 
at Courtaalam Road, Tirurelycli Towr.. The accused as the Muthawalli of the 
mosque is required under section 32 of the Wakf Act, 1954 (hereinafter called the 
Act) to furnish statement of accounts to the complainant Board. But he failed to 
submit the accounts for the years 1956-57 to 1962-63. He wzs prosecuted under 
section, 41 (1) (4) and (i) of the Act. 


P.W. 1 the legal assistant to the Board stated in evidence that the accused had 
not submitted accounts even though by notice dated 17th December, 1964, he was 
asked to submit the accounts from 1956-57 to 1962-63. The accuscd also did not 
submit the budget estimates, as required urder section 31 of the Act. Exhibit P-3 
is the notice issued by the camplainant ta the accused and Exhibit P-4 is the postal 
acknowledgment. 


The accused when questioned under section 342, Criminal Pracedure Code, 
stated that for the years 1956 and 1957 to 1959 he could sot keep accounts ard hence 
he did not send accounts. He further stated that in the year 1960 he sent the 
accounts and the accounts of 1961 were checked by the Inspector. According to him, 
since 1962, because af the mezgre inccme end the stoppage of allowance, he 
did notsubmit accounts. He aiso added that after 1962, no expenses were incurred, 
He contended that there hzs been no wilful default on his part. 


The learned Magistrate acquitted the eccused mainly on the ground that the 
prosecution has failed to prove that the failure of submission of accounts by the 
accused was wilful. 


The learned Counsel appearing for the appellant contended that under section 
41 of the Act, it is not necessary that the failure to submit the accounts must be wilful, 
As a matter of fact, the word ‘wilful’ is not found in the provisions of section 41 (1) 
(b) and (i) of the Act. Itis true that in criminal prosecutions, normally, mens rea 
is necessary to attribute culpability to the accused. Ir. certain statutory offences, 
where persans are prosecuted for violation of rules or conditions, what is required 
in the absence of any mens rea provided under the relevant prc vision, is that such vio- 
lation was canscious and deliberate. The word ‘wilful’ when used in statutes con- 
notes different concepts. In certain casts ‘wilful’ may mean “‘ wantonly’. 
In certain other cases, it may mean ‘ intentionally ’ or ‘deliberately’ and ım other 
cases, it may merely mean ‘consciously’, Ido not think to prove an cffence falling 
under section 41 (1) of the Act, it (offence) must be proved to have been committed 
‘wilfully’ in the sense that such failure to submit accounts was ‘deliberate’ or 
* intentional’. Even though the word ‘ wilful ’ is not used in section 41 of the Act, 
it must be proved by the prosecution that such failure of submission of accounts was 
a ‘ conscious ` failure. Otherwise, no act can be attributed to any person ifit had 
not beer. dane consciously. The relevant provisions in section 41 (1) may be extract- 
ed hereunder : 


4] (1) If a Muthawalli fails ; 
(a) to apply for the registration of a wakf; 


(b) to furnish statements of particularg of accounts or returns as required by 
this Act; ` 
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(c) to (k)....... EEPE AEE E E eee wie a ies wile eure oie cae 


(i) to do any other act which he is lawfully required ta do by or under this 
Act, he shall urless he satisfies the Court that there was reasonable cause for his: 
failure, be punishable with fine which may exterd ta one thousard rupees.’” 


This provision makesit clear that mere failure to furnish statements of particulars or 
accounts or returns is made prima facie ar. offence ard a protection is given to the 
person charged, in the same pravision, to satisfy the Court that there wes 2 rezson- 
able cause for his failure. 


Under section 31 of the said Act, every Muthawalli cf a wakf shall submit a 
“budget every year to the Board for approval and under section 32 of the Act, he shall 
submit a full and true statement of accounts of mone ys received and expended by him 
to the Board. The muthawalli is, therefore, bound by these provisions and should 
submit the budget report and the accounts, mentioned in the above two sections. 
In my-opinion, it is not necessary for the prosecution to shaw that the failue ta submit 
accounts or budget was wilful, in the sense that they are deliberate or intentional. 
It has been, found by the learned Magistrate that at least from 1962, the accused had 
not submitted accounts, the reason being that he did not spend moneys and hence 
there was nothing to be submitted. Even ifhe had not spent moneys and the income 
was meagre, he is bound under the law to produce the accounts and the budget 


r 


estimates periodically every year. However, the Magistrate has not agreed with the 
reasons given by him. But as already stated, he acquitted the accused on the ground 
that the prosecution has failed to show that the failure of submission of accounts: 


was wilful on the part of the accused. 


For the foregoing reasons, I find that the accused has committed offences under 
sections 41 (1) (4) and (i) of the Act. The order of acquittal of the accused by the 
lower Court is set aside and the accused is convicted under section 41 (1) ( @) and 
. (i) ofthe Act. In the circumstances of the case, I sentence the accused to pay a fine 
of Rs. 5 (five ) under each of the twa counts, in default to undergo simple imprison- 
ment for one week. Two weeks’ time from this date, is granted for payment of the 
fines. I wish to place on record the assistance rendered by Srı R. Kamesh; Advocate- 
. amicus curia?, appointed in this case. 


V.K. Di Appeal allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Testamentary ard Intestate Jurisdiction.) 
PRESENT :—Mnr. Justice T. RAMAPRASADA Rac. 
Andal Ammal .. Petitioners 


Indian Succession Act (XX XIX of 1925), section 232—Proof of a will— The onus probandi 
on the party, propounding the will—One of the attesting witnesses swearing that the 
testator acknowledged the will as his own— The attesting witness had the animus attes- 
tandi—Will duty signed by the free and capable testator—Evidence of one of the atiesting 
witnesses that the other was present and attested—Suffirrent proof. 


Party propounding the will taking benfit under the will—Dz2fendant who alleges suspicious 
corcumstances of the execution of the will to prove the fact of undue influence—-Burden not 
discharged by the defendant. 


Lestator had necessary power on the date of execution of the will—The High Court upholding 
this power ultimately—Intermediary decision to the contral no effect. 


Whenever a will is sought ta be proved, the onus probandi lies upon the party- 
propounding a will and he must satisfy the conscience of the Court that the 
instrument so propaunded is the last will of a free and capable testator. 





* T.O.S. No. 7 of 1966 ° 4th November, 1967. 
(O.P. No. 35 of 1966.) 
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In this case, the will was executed on 16th February, 1955and registered on 17th 
February, 1955. The testator lived for seven long years thereafter and died on 
19th January, 1962. The attesting witness swore that the testator acknowledged 
the will as his own, and the normal infererce is that the right thumb impression - 
affixed an the said will has beer. so affixed by the testator out of his own free will 
and volition. In sa far zs the attesting witnesses are concerned, the only statutory 
requisite is that they shauld have the necessary. animus attestand: or intention to 
attest the document. Ir the instant case the witness attested the testament so 
that he could bear witness to the fact that the will was acknowledged to be the will 

of the deceased. The evidence of one of attestars that the other attesting 

- witness also was present ard he attested the same in the presence of the testatar will 
suffice. Ard, therefore, it has to be held that the will has beer duly executed and 
has beer duly signed by the deceased and it is the last will of the free and 
capable testator. 


Though the will is propourded by the person who takes the benefit urder it, 
yet the defendant (the ather daughter of the deceased) had not discharged her 
burden in establishing that the circumstances under which the will was ckccuted 
Appear to be suspicicus and that it was secured by the imposition of urdue 
influence of the plaintiff. The defendant did rot go into the box, nor has she 
examined any one ta prove her case. Excepting far the bare pleading by the 
Cefendant, she did not prave anything in support of her plea. On the other 
hand there is sufficient evidence that the will has been duly executed when the 
testatar was in sound health and in disposing state of mind. The signatures of 
the attesting officer (Sub-Registrar) also amounts to valid attesting signature tc 
the document. 


On 16th February, 1955, the deceased had the necessary power to subject 
his properties under a testamentary disposition. The capacity to dispose cf the 
properties by a will having been ultimately upheld by this Court, it cannet be 
contended that the will shculd fail because of an intermediary decision of this 
Court wherein his title was not approved. 


K. Sarvabhaumen ard T. R. Mani, for Petitioner. 
K. V. Sankaran ard K. Renganathan, for Respondent. 


The Court made the followirg 


ORDER.— The Plaintiff in this suit filed O.P. No. 35 of 1966 far the grant of 
Letters of Administration with the will annexed to the property and credits cf her 
deceased father Rayapadi Nallasubbaiya under section 232 of the Indian Succession 
Act and under the relevant rules framed in the Original Side of this Court. Tt 
was sought to be proved in the common form but as persons interested came or 
record and attacked the validity of the will, it became necessary for the plaintiff 
to prove the will in solemn form. The-defendant having entered a caveat and 
opposed the grant, the Original Petition was canverted into a Testamentary Original 
Suit, T.O. S. No. 7 of 1966, and this is the suit which is now being adjudicated upon. 


The plaintiff’s case is that Exhibit P-2 is the last will and testament of her 
father Rayapadi Nallasubbaiya ard the said will was executcd by him duly at 
Madras on the 16th day of February, 1955 in the presence of witnesses ard the same 
has also been registered in the office of the Sub-Registrar of Sowcarpet as Document 
No. 3 of 1955 in Book III. ‘The deceased left, besides the plaintiff, another daughter 
‘Chengamma] wha is the deferdant in this action. The plzintıff states that the will 
having been executed in accordance with the prescribed mandates of the statute, 
she is entitled to the grant as prayed for. . The defendant, however, filed a writter, 
statement stating that the grant ought.not to be made in favour of the plaintiff 
an the ground that no will as alleged by the plaintiff was executed by the deceased, 
and even if it was so executed by the deceased, it was under the influence of the 
plaintiff and the will was nat executed whilst the deceased was in a free and disposing 
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state of mind. Her main grievance is that as no provision has been made to her 

and as there is no reason for such differentiation, there isa presumption that the 

will have been brought about by the urdue, influence brought to bear upon the 

deceased by the plaintiff, her husband and others. Hesitantly the defendant 
pleaded that on the date of death of the deceased his absolute title to the property , 
was in jeopardy as by then the High Court in A.S. No. 136 of 1957, held that the 

properties which are the subject-matter of the will were the properties of the wife 

of the deceased. J used the word hesitantly because the judgment of this Court in 
A.S. No. 136 of 1957 was reversed in L. P. A. No. 13 of 1961, the judgment in which 

` was pronounced by this Court on 7th March, 1963. Exhibit P-1 is the judgment in 

the said Letters Patent Appeal. Thus, the relevant dates for purposes of Chronology 
are (1) 16th February, 1955 the date of will, (2) 26th September, 1956 the date of 
judgment of the first Court in which the defendant claimed that the properties were 

that of her mother’s, (3) 28th October, 1560, the date of the appellate decree in 

A.S. Na. 136 of 1957, High Court, Madras, (4) 19th January, 1962, the date of death 

of the deceased, and (5) 7th March, 1963, the date of judgment in L. P. A. No. 13 

of 1961. I may at once dispose of the last contention of the learned Counsel for 
, the defendant that on the date of death of the deceased he cannot be deemed to have: 

necessary title to the suit properties which enabled him to deal with the properties 

in a testament. This is an argument without any substance, because on 7th March, 

1963,.the title of the deceased to the properties was upheld by this Court and on. 
such upholding it dates back ta the date of the will, namely, 16th February, 1955. 

Tt is also to be noted that on 16th February, 1955, the deceased had the necessary 
power to subject his properties under a testamentary disposition and that capacity 
to dispose of the properties by a will having been ultimately upheld by this Court, 
it cannot be contended by the defendant that the will should fail because of an 

intermediary decision of this Court in A.S. No. 136 of 1957 wherein his title was. 
not approved. 


Rightly, therefore, this Gourt framed the only issue arising on the pleadings, 
` which runs as follows :— 


‘ Ts the will purported to have been executed. by Rayapadi Subbayya executed 
by him while he was in a sound and disposing state of mind ? ”’ 


-On the frame of the issue, the onus is on the defendant. But as initially 
the burden is on the plaintiff who has come up to prove the will in solemn form, 
the plaintiff opened the case and examined the witnesses on her side. As already _ 
stated by me, the will was executed on 16th February, 1955 and registered on 17th 
February, 1955. ‘The testator lived for seven long years thereafter and died on ‘19th 
January, 1962. P.W. 1 one of the attesting witnesses, who impressed me very much,. 
would state that he knew the family of the testator for a considerable length of time 
and that he attested the will. The plaintiff originally sought to prove the will 
in a common form and in the said procecdings, P.W. 1 filed an affidavit to the effect 
that he was present along with the other attesting witness, Tulasi Das, on 16th 
February, 1955 at the house of the deceased at No. 30, Kutti Maistry Street and that 
he and the other attesting witness did see the deceased set his right thumb impression 
at the foot of the testamentary paper Exhibit P-2. This was sufficiently explained 
by him in the witness box. He admitted candidly that he was not present when 
the will was signed by the testator by affixing his right thumb impression. But 
he would state that as soon as he was called to attest the instrument, he expressed 
a desire that he would read the will and read it loudly to the testator himself so that 
he could find out from him whether the testator was acknowledging it as his own. 
His evidence is that on the testator having no objection for this witness reading out 
the will, he read out the same to him and the testator is said to have told him that 
he agreed to the contents. Tis is a case in which the attesting witness swears that 
the testator acknowledged the will as his own, and the normal inference is that the 
right thumb impression affixed on the said will has been so affixed by the testator 
out of his own free will and volition and that was the thing which he unreservedly. 
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expressed to the witness P.W. 1 when he read over the testamentary instrument 
to him. This is, therefore, a case in which the testator acknowledged the correct- 
ness of the will and therefore the thumb impression affixed thereto and this is 
definitely permissible in law. The object of attestation is for the testator to know 
that he has ocular evidence of the instrument having been subscribed by the witnesses, 
In so far as the attesting witnesses are concerned, the only statutory requisite is 
that they should have the necessary animus attestandi or intention to attest this 
document. In the instant case the witnesses attested the testament so that the 
could bear witness to the fact that the will was acknowledged to be the will of the 
deceased. Such acknowledgment by the testator to P.W. 1 that he has made the 
will and.therefore signed the same is equivalert to actually executirg the will in 
the presence of the witnesses. In fact, the proposition that if one of the attestars speak 
to the signature of the testator, then it is enough and no further probe is necessary 
to satisfy whether the signature 2s acknowledged hes been affixed. As pointed 
out by a Full Bench of this Court ir. Ganshamdoss v.Gulub Bi Bait, a personal acknew- 
ledgment of execution need not necessarily be restricted to an express statement to 
that effect, but‘may include words or conduct, or both; on the part of the testator 
which may be construed unequivocally as such an acknowledgment. In this case, 
by the conduct of the testator it is proved that he has acknowledged the will and 
therefore the necessary inference has to follow that the testator has duly executed 
the will by affixing his right thumb impression. P.W. 3 would state that in spite of 
her efforts she is unable to get the second attesting witness. But there is evidence 
of P.W. 1, which I accept, that he attested the will of that. The second witness 
‘Tulasidoss was also present and he attested the same in the presence of the testator. 
I am therefore satisfied that the will has been duly executed and has been duly 
signed by the deceased. 


On, other aspect in this case is that this is a registered will. P.Ws. 2 and 4 
prove such registration. ‘They were the identifying witnesses in the office of the 
Sub-Registrar. ‘They also speak to the fact that the testator affixed his left thumb 
impression before the Sub-Registrar and they identified the testator as such witnesses. 
P.W. 2 made certain interlineations at the instance of the sub-Registrar. But 
this is obviously with the consent of the testator. The interlineations referred to 
the writing in Tamil at or near the right thumb impression of the deceased, in 
Exhibit P-2 to the effect that the thumb impression was the right thumb impression 
of the testator. There were certain other formal corrections and nothing can be 
said to be incriminatory in so far as these corrections are concerned. One thing 
emerges from the evidence of P.Ws. 2 and 4 that there was an unequivocal acknow- 
ledgment of the will bv the deceased before the Sub-Registrar and in their presence. 
P.W. 4 Dr. Habibullah Baig, who is a sitting member of the Madras Legislative 
Assembly and a Councillor of the Corporation of Madras, states that the testator 
was his patient and that he was in sound health and mind at the time when he 
caused. the registration of the will. P.W. 4 would also say that a day or two prior 
to the registration, the testatar wanted to settle the properties on his daughter and 
when he was called cn that day to ga to the sub-Registrar’s Office he readily 
consented because he was very well acquainted with the testator and his family. 
P.W. 2 was a clerk in the office in which the deceased was working. He alsn corro- 
borates that the testator acknowledged the will in the Sub-Registrar’s Office and 
that he was the person wha made the interlineations at the instance of the Sub- 
Registrar, Apparently what the witness means is that the Sub-Registrar wanted 
him to write that it was the right thumb impression of the deceased. The testator 
was prescnt at that time. It is impossible to conceive that P.W. 2 did not formally 
consult the testatar who was present, to write as against the right thumb impression, 
that it was so of the testator. The normal presumption would be that such a consul- 
tation was made and indecd P.W. 2 made the interlineaticns and the writing with 
the consent of the testator. x 








1. 53 M.L.J. 709 : LL.R. 50 Mad. 927 :° A.I.R. 1927 Mad. 1054 (F.B.). 
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The will having been duly registered in the office of the Sub-Registrar, another 
presumption in favaur of its validity arises in law. It cannot be disputed that the 
identifying witnesses, P.Ws. 2 and 4 were present in the office of the Sub-Registrar 
with the animus io attest. Even the Sub-Registrar is.reported to have. querried 
the testator whether the instrument was his and executed by him. - This is referred 
to by P.Ws. 2 and 4. ‘Therefore, the ratio in the Full Bench decision of this Court 
in Venkata Sastri v. Rahina Bee}, applies. The opinion of the Full Bench was that 
the signatures of the attesting officer would amount to valid attesting signatures to 
the document if the conditions necessary far a valid attestation have been satisfied 
and tne persons affixing the signatures 2s the animus to attest. Even on this principle 
T am of the view thatthe will in this case has been duly executed and duly attested 
-and has been proved in the solemn form by the plaintiff. 


The case of the defcrdant is that as, her interests have been totaily disregarded, 

a presumption against the validity of the will arises and that it should be deemed to 

have been, the result of undue influerce exercised by the plaintiff, P.W. 3, who was 

alwavs living with the deceased. The onus probandi regarding the proof of wills 

cannot be better stated except to adopt the passage of Baron Parke in Barry v. 
Butlin? which has become a locus classicus running zs urcer: ' 


“ These rules are two: the first, the onas probandi lies in every casé upon the 
party propounding a will, and he must satisfy the ccrscience of the Caurt that the 
instrument so prapcunded is the last will of 2 free ard capable testator. The 
second is, that if a party writes or prepares a wil] under which he takes a-benefit 
that isa circumstance that ought generally to excite the suspician of the Court and 
calls upon it te be vigilant and jealous in examining the eyiderce in support of 

- the instrument, in favour of which it ought not to pronounce unless the suspicion 
is removed, and it is judicially satisfied that the paper propounded does express 
the true will of the deceased.”’ 


‘In sa far as the first rule is concerned, the plaintiff hzs satisfied this Court that the 
-will as propounded is the last will cf a free and a capable testator. As regards the 
second, though the will is propounded by the person who takes the benefit under 
it, yet the defendant has not discharged her burden in establishing that the circum- 
-stances under which the will was executed appear ta be suspicious and that it was 
secured by the imposition of undue influence af P.W. 3. The dependant did not 
go into the box, nor has she examined any one ta prove her case. The issue as 
framed casts the burden of proving the same on the, defendant.: No attempt has 
been made. On other hand, the evidence af P.W. 4 who is a dactar is that the 
testatar was sound in health and mind on the date when he registered the will. 
‘Excepting for the bare pleading in this case, the defendant has not sought to prove 
that there is any element of suspicion in the matter of the execution and contents 
of the will in question. I accept the evidence of P.Ws. 1, 2 ard 4 and find that the 
will has been duly exccuted when the testator was in seurd health and in a cdispasing 
state of mind and on the only issue framed in the suit, in favour of the plaintiff and 
against the defendant. 


The suit is therefore decreed and Letters af Administratior shall issue with the 

will Exhibit P-2 annexed thereto as the legatee under the will of the deceased to have 

- effect throughout the State of Madras on her furnishing personal security as is usual 
_As the parties are close relatiors, there will be no order 2s ta costs. 


. V.M.K. `’ ; Suit decreed. 


78:74 L.W. 701: LL.R. 2. (1838) 2 Moore (P.C.) 430. 
1962 Mad. 111., — 





1. (1962) 1 M.L.J. 
(1962) Mad. 1; A.I.R. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


_Patsent :—MR. M. ANANTHANARAYANAN, Chief fustie? AND MR. . JUSTICE 


_M. NATESAN. 
' Fraser and Ross, Cùartered Accountants Madras-l. .. Petitioners * 
| l v 
Sambasiva Iyer and. others .. Respondents. 


Industrial Disputes Act (XIV of 1947), section 2 (j )}—Firm of Chartered Accountants 


and Auditors—Registered partnership—Business, undertaking or service of—Whether 

constitutes an‘ industry °—-Only a learned profession. 

The petitioners are a reputed firm of accountants and auditors. S, a stenographer 
employed therein reached the age of superannuation according to the rules of the 
firm ; S contended that he should be continued in service upto the age of 60 or at 
least for three years more ; it was not agreed to and he was retired. He instituted 
proceedings before the Labour Court under the Industrial Disputes Act for 
retrenchment compensation. 


The petitioners raised a preliminary objection that the Labour Court had no 


' jurisdiction as the firm did not constitute an ‘ industry ’ within the meaning of sec- 


tion 2 (i) of the Industrial Disputes Act, 1947. The Labour Court overruled the 


objection. 
The instant writ petition is under Article 226 of the Constitution of India, 1950 


-to quash that order of the Labour Court. 


Held, the true criterion is not the large number of persons employed by the firm 
‘or the degree of co-operation between the employee personnel and employer or 
employers which has to be judged for inclusion in the definition of ‘ industry ’ 
‘whether it results in a product or service. The organisation of the profession of 
Chartered Accountants and Auditor’s, the equipment necessary for the practice 


‘of the profession and the quality of service rendered are also factors to be con- 


sidered. Şo considered it falls under the ‘learned profession’. The test of co- 
operation between capital or employer and labour is relegated toa relatively 
‘minor magnitude. 

Public accountants today carry tremendous responsibility as auditors of vast 


enterprises, as liquidators, as financial advisers in all kinds of ways; they are 


-expected to have a knowledge of commercial laws particularly company law 
and other laws for the purpose of implementing them. 


‘Health, finance, engineering, teaching and justice are the five fields of learned 
professional endeavours and it follows that accountancy is not only a profession 
but a major learned profession at the present time. 


A firm of accountants and auditors may employ a large number of clerks, 
‘stenographers and trainees to perform the routine or ar thmetical duties but the 
value-decisions, etc., are not reached by the work of those employees. The quality 
_of the service rerdeved by the accountarts involve very high intellectual standards 
„a high code of ethics and concicevable responsibility comparable to the quelifica- 
tious of the learned legal profession. l 

Chartered Accountants ard Auditors constitute a learned profession and it 
‘cannot be termed an ‘industry’ within the definition in section 2 (j) of the 
‘Industrial Disputes Act, 1947. 

Petition under Article 226 of the Constitution of India, praying that ir the cir- 


cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the records relating to C.P. No. 227of 1964 and 
to quash the order of the second respondent dated 27th October, 1965, in C. P. No. 


227 of 1964. 





+*+ W.P. No. 222 of 1966. ` i : è Sth January, 1968. 
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V. Thiagarajan ànd M|s. King & Partridge, Attorneys, for Petitióners. 
. B. R. Dolia, Advocate, for Respondent 1. l i 


The order of the Court was made by 
Ananthanarayanan, C.J.—A quesiion of considerable interest and importance, - 
in the domain of Industrial Law, arises in this proceeding, namely, whether a Firm 
of Chartered Accountants and Auditors, a registered pertu ership which is conducting 
this profession, will be an ‘industry ’ within the scope of section 2 (j) of the Industrial 
‘Disputes Act.. The- matter arises for our determination, m the following context 
of facts. Messrs Fraser and Ross (writ petitioners) had employed the first respondent 
(V. Sambasiva Ayyar) as a stenographer in the Firm, and, under the Rules relating 
to his service, he was to be retired in February, 1963, when he would have attained 
the age of superannuation. We- need not now concern ourselves with the- minute 
particulars, but it may be noted that the first respondent was permitted to avail him- 
self of earned leave from Ist February, 1963 to 31st May, 1963, and that he finally 
retired on 1st june, 1963. He made a claim that he ought to be continued in service 
till the completion of his 60th year, or at least for three years more, but this was 
rejected by the Firm, and he instituted a proceeding in the Labour Court, claiming 
- a sum of Rs. 7,254, as retrenchment compensation and wages in lieu of one month’s 
potice. The petitioner-Firm raised a preliminary objection to the maintainability 
of the petition, claiming that the Firm did not constitute an * industry °’, within the 
meaning of the Industrial Disputes Act. The Labour Court negatived this conten- 
tion, and this has led to the present proceeding in certiorari. 


Though, at different stages of the arguments,. several of the averments and 
counter-averments relating to the merits of the claims of the first respondent were 
particularised before us, they need not be here gone into. Admittedly, it is only 

-the general question which concerns us, and if Messrs. Fraser and Ross, a reputed 
Firm of Chartered Accountants and Auditors, do not come within the ambit of the 
statutory definition, the writ petition will necessarily have to be allowed. Nor can 
the matter be merely considered as res integra, though there is Do previous judgment 
‘of this Court-on the subject, or any judgment of the Supreme Court. There are two 
decisions of the Calcutta High Court, N. R. Mukherjee v. A. H. Just, and Rabin- 
dranath Sen and others v. First Industrial Tribunal West Bengal and others? on this 
specific issue. In the first of these precedents, a contention was 1aised that the 
activities of that particular firm of Chartered Accountants were not confined to the. 
business of a Chartered Accountant simplicitor, but exten ded to other activiiies, which 
might be viewed ascommercial activities and which were not strictly related to the busi- 
ness or profession of a Chartered Accountant. The learned-Judge held that evidence 

_ was essential on two related questions of fact, and the decision really turned upon 
considerations of that character. But in the second precedent, Rabindranath Sen 
and others v. First Industrial Tribunal, West Bengal and others", Banerjee, J., did hold 
that a Firm of Chartered Accountants and Auditors, like the petitioner-Firm here, 
might be included within the definition of the expression ‘ indusiry ’ im section 2 (j) 
of the Act. These precedents were cousidered, and a decision was rendered by 
Mathew, J., on the very point, in T. K. Menon & Co. v. District Labour Officer®. 
This Judgment came up in appeal before Govinda Menon and Krishnamurthi Ayyar, 
in the High Court of Kerala, in T. K. Menon & Co. v. District Labour Officer*, and, 
after a considered review of the case-law, the learned Judge allowed the appeal, and 
held that the work of a Chartered Accountant or of Chartered Accountarts could not 
be included in the definition of the word ‘Industry im section 2 (j) of the Act. Sub- 
sequent to this judgment of this Division Bench, we have the judgment of the Supreme 
Court in the Secretary Madras Gymkhana Club Emloyees Union v. Management 

of the Gymkhana Club®. That reviews the entire prior case-law on the subject, and 
formulates afresh the principles upon which the matter now before us will really have 


to. b: determined. 


Í. A.LR. 1961 Cal. 95. ; " 4, (1966) 2 L.L.J. 613. ‘ 
2. (1963) 1 L.L.J. 567. F rane 572 of 1966. 
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' Ata later stage of this judgment, we propose to refer, in some detail to the pro- 
fession of Chartered Accountants and Auditors in the context of the Chartered 
Accountants Act (XXXVIII of 1949), the Chartered Accountants Regulai ions, 1964, 
- and certain treatises and authorities, such as (1) Professional Ethics of Certified Public 
Accountants, by John L. Carey (1956), New York and (2) The Accountant in Public 
Practice , by K. L. Milne (1959), Butterworth & Co., London, as well as extracts from 
Halsbury’s Laws of England. For the moment we shall relegate this task to the 
subsequent stage, and focus attention on the evolution of case-law. For this purpose, 
it is really necessary to keep in mind, throughout, three relevant definitions, namely 
definition of ‘ industry ’ in section 2 (j), of ‘ industrial dispute ’ in. section 2 (k) and 
of “ workmen’ in section 2 (s) of the Industrial Disputes Act. But since those de- 
finitions have been set forth verbatim in several of the precedents cited at the Bar, 
including the Gymkhana Club Case}, it is sufficient for our present purpose to extract 
the definition in section 2 (j) alone, namely : 

“ ‘Industry’ means any business, trade, undertaking, manufacture or calling of employers and 
includes any calling, service, employment, handicraft, or industrial occupation or avocation of 
workmen.” 

The true commencement of the case-law, as far asthis country is concerned, would 
appear to. be D. N. Banerjee v. P. R. Mukherjee and others®, The following dicta 
of Chaudrasekhara Ayyar, J., may be here relevantly set forth : 


“ Though the word ‘undertaking’ in the definition of ‘ industry ’ is wedged in between business 
and trade on the one hand and manufacture on the other, and though, therefore, it might mean onlya 
business or trade undertaking, still it must be remembered that if that were so, there was no need to 
use the word separately from business or trade. The wider import is attracted even more clearly 
when we look at the latter part of the definition which refers to ‘ calling’ service, employment, or 
industrial occupation or avocation of workmen, ‘ Undertaking ’ in the first part of the definition and 
‘industrial occupation or avocation’ in the second part obviously mean much more than what is 
ordinarily understood by trade or business. 


At the same time, the Court was careful to observe that every aspect of employer and employee 
connection did not result in industry, and in the Hospital Mazdoor Case’, their Lordships again 
emphasised that though the words were of a very wide denotation, aline would have to be drawn in 
a fair and just manner.” 

While upon this aspect of the commencement of the evolution of the case-law, 
itis mecessary to refer to two. decisions from Australia, namely, (Federated Muni- 
cipal and Shire Oouncil Employees of Australia v. Melbourne Corporation and The 
Federated State School Teacher’s Association of Australia v. The State of Victoria® 
These embodied certain dicta of Issacs, J., which have subsequently coloured the 
perspective of approach toa considerable extent, that an ‘ industry ’ involves “‘co- 
operation between employer and employees for the object of satisfying material 
human needs.” It is understood that the co-operation may result in scrvices, as 
much as in products, and that the contingency of profit-making need not neces- 
sarily exist. 


We may now pass on to Baroda Borough Municipality v. Workmen®, which ex- 
tended the expression of ‘ industrial dispute ° to include disputes between the Muni- 
pality and its employees “in branches of work that can be regarded as aralogous 
to the carrying on of a trade or business.” This was followed by the Corporation of 
Oity of Nagpur v. Employees’, in which precedent the Supreme Court made a distinc- 
tion as b-twcen (a) regal and (b) municipal functions of the Corporation, the latter 
being held analogous to business or trade. 


We now come to the Hospital Mazdoor Oase*, which constitutes a landmark. 
This precedent attempted to evolve a working test, and, perhaps, the best manner in 
which the decision could be explained would be the citation of a passage, not from this 
decision itself, but from a subsequent commentary furnished by the Supreme Court 


es 


1. Civil Appeal No. 572 of 1966. 4. 26 Com.L.R. 508. 
2. (1953) S.C.R.302 at 311 :(1953)1M.L.J. 5. 41 Com.L.R. 569. 
195 at 199: (1953) S.C.J. 19 : A.LR.1953 S.C. 6. (1957) 1 L.L.J.8. 
7. (1960) 2 S.C.R. 942 : A.LR. 1960 S.C. 


58. 
"3. (1960) 1 L.L.J. 251. 
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in National Union of Commercial Employees v. Meher (Industrial Tribunal) Bombay 
and others*. 

“ When in the Hospital case ?, this Court referred to the organization of the undertaking involving 
the co-operation of capital and labour or the employer and his employees, it obviously meant the 
.co-operation essential and necessary, for the purposes of rendering material] service or for the purpose 
of production. It would be realised that the concept of industry postulates partnership between 
‘capital and labour or between the employer and his employees. It is under this partnership that 
the employer contributes his capital and the employees their labour and the joint contribution of 
capital and labour leads directly to the production which the industry has in view. In other words 
the co-operation between capital and labour or between the employer and his employees which 18 
treated as a working test in determining whether any activity amounts to an industry, is the co- 
operation which is directly involved in the production of goods or in the rendering of service. It 
cannot be suggested that every form or aspect of human activity in which capital and labour co- 
operate or employer and employees assist each other is an industry. The distinguishing feature of 
an industry is that for the production of goods or for the rendering of service co-operation between 
capital and labour or between the employer and his employees must be direct and must be 
essential. 

aR * * * 

In the hospitals, the service to the patients begin with proper diagnosis followed by treatment 
either medical or surgical, according to the requirements of the case. In the case of medical treat- 
ment, the patients receive medica! treatment according to the prescription and are kept 
in the hospital for further treatment. In surgical cases, the patients receive surgical 
treatment by way of operation and then are kept in the hospital for further treatment 
until they are discharged. During the period of such treatment, all their needs have to be 
attended to,food has to be supplied to them, nursing assistance bas to be given to them, 
medical help from time to time has to be rendered and all incidental services required for their 
recovery have also to be rendered. Now, in the case of the activities of an origanised hospital, the 
.co-operation of the employees is thus directly involved in rendering one kind of service or another 
which it is the duty of the hospital to render. Itis true that the patients are drawn to the hospital 
primarily because of the doctors or surgeons associated with them. But there can be no doubt 
that the work of the hospital and its purpose are not achieved merely when a surgical] operation is 
performed or medical prescription provided. After medical treatment is determined or a surgical 
operation is performed, the patient coming to a hospital as an indoor-patient needs all kinds of medi- 
cal assistance until he is discharged and the services rendered to him both initially and there after 
until his discharge are all services which the hospital has been established io render and it is the ren- 
dering of the said services that the employees of the hospital co-operate and play their part. That 
is how the test of co-operation between the employer and his employees is satisfied in regard to hospital 
which are properly organized and maintained. It is, of course, true that the quality, the importance 
and the nature of the service rendered by different categories of employees in a hospital] would not 
‘be the same, but nevertheless, all the categories of service rendered by respective classes of employees 
ina hospital are essential for the purpose of giving service to the patients which is the objective of 
the hospital. That is how the hospitals satisfy the test of co-operation between the employer and 
his employees.”’ 

In Ahamedabad Textile Industry Research Association V. State of Bombay?, 
the question arose whether an association for research mairteined by the Textile 
industry, and employing technical and other staff fell within the defiriion. The 
tests set forth in the Hospital Mazdoor Case”, were recapitulated, and applicd to the 
context of facts. We might immediately pass on to National Union of Commercial 
Employees v. Meher*, which is important, as 1t held that though a solicitor’s firm 
might be superficizlly organized like an industriel concern, the Legislature could 
not have intended to include a ‘liberal profession’ of that character in the definition 
cof ‘industry’. Their Lordships observed at p. 246 : 

“A person following a liberal] profession does not carry on his professicn in any intelligitic sense 
with the active co-operation of his employees and the princiy al. if not the sole, capital which he brings 
into his profession is his special or peculiar intellectual ana educational equipment. This is whyon 


broad and genera] considerations which cannot te ignored. a libera] professicn like that ofan 
attorney must, we think, be deemed to be outside the definition of ‘ industry ° under section 2(j).” 


In Harinagar Cane Farm V. The State of Bihar*, the agricultural.operationus of 
acane farm purchesed by a sugar factory and worked as a department for the supply 
of suger-cane, were held to amount to an “industry ° on the facts, though agriculture 
‘ could not be termed an ‘ industry ° irrespective of circumsiances. In University of 
Delhi and another v. Renmmnath®, it was held that educational insti‘wiors do not 
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cors'itute an ‘industry’ Within the Act. In the Kerala case T. K. Menon Ẹ Co. vV. 
District Labour Oficer!, emphasis has been leid on the dicta of judges in English 
decisions, upon what would constitute a ‘ profession ° or a liberal profession. There 
were extensive citations from the judgments of Scrutton, L.J., in Commissioners of 
Inland Revenue v. Maxse®, and Currie v. Inland Revenue Commissioners?. 


Subsequently, we have the Gymkhana Club Case*. Before proceeding to an 
analysis of this case, certain possible migconccpiions might have to be removed. Onc 
argument sought to be advanccd, on the facts themselves, by the first respondent 
was that Messrs. Fraser and Ross actually carried on certain activities, which could not 
be purely characterised as thosc within the scope of 2 reputed Firm of Chartered 
Accountants and Auditors. For this purpose, several records were cellcd for and 
scrutinised, and emphasis was placed on certain of the documerts in an additional 
statement in the Lower Court. But, as Mr. Thyagarajan, for the petitioncr-Firm, has 
now made it clear beyond doubt, those items of work really relate cither to zssign- 
ments of Liquidation, or Receivership and Menegership, most of which were execu- 
ted many years previously, prior to the Chartered Accourtarts Act , 1949, and derived 
from orders of Court. We are fully satisfied that Messrs. Fraser ard Ross have only 
been conduc‘ing the business of the profession, or Strictly legitimate extensions of 
such business, as advisers of firms upon taxa‘ion matters, providert fund structures, 
etc. 


Another misconception can be very easily resolved, in terms of the case-law 
itself. This is that the Firm cannot claim that it is not included within the definit ion, 
because here we have a group of Chartered Accountants and Auditors, registered 
as a partnership firm and carrying on business as such, and not an individual 
practitioner of the profession, assuming that it is a ‘learned profession’. But this dis- 
tinction was repelled as unsubstantial by their Lordships of the Supreme Court in 
National Union of Commercial Employees v. Meher”. 

“ In our opinion, the distinction sought to be drawn by Sri Chari between professional service 
rendered by an individual acting by himself and that rendered by a firm is not logical for the purposes 
of the application of the test in question. Whatistrue about a firm of solicitor’s would te equally 
true about an individual solicitor working by himself. As the firm engages different categories of 
employees, a single solicitor also engages different categories of employees to carry out different types 
of work and so the presence of co-operation between the employees working in a solicitor’s office 
and their employer, the solicitor, could be attributed to the work of a single solicitor as much as the 
work of the firm ; and, therefore, if Sri Chariis right and in the firm of solicitors is held to te an in- 


dustry under the Act, the office of an individual solicitor cannot escape the application of the 
definition of section 2(j).” 


The true argument of Mr. Dolia for the first respondentis not this. It is obvious 
that, so long as the learned profession of the law was strictly being pursued by the 
persons constituting the partnership, a partnership of lawyers will not be an industry 
within the meaning of the definition, merely because there are two or more lawyers, 
and not a single lawyer. Clearly, the same argument will hold good for members 
of the medical profession. The true argument of Mr. Dolia is that, even if the learned 
professions are to be excluded, they should be limited to the three institutions, the 
Law, Medicine, and the Church, to which the’ appellation was originally employed. 
As far as Chartered Accountants and Auditors are concerned, it is siresscd that there 
is intimate co-operation between the Chartered Accountants themselves, and the 
clerical staff, which carries out a great deal of the routine work of actual serv iny 
of accounts and effective preparation of the audit material. Without this co- 
operation, which is substantial, of the employee forces or of labour, whichever it 
might be termed, the Chartered Accountant could not furction atell. Itisthis which 
led Banerjee, J., in Rabindranath Sen and others v. First Industrial Tribunal, West 
Bengal’, and others to hold that a firm of Chartered Accountants did come within 
the definition. The learned Judges stated at p. 579 
— CA aaaea e a a, 
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“A Chartered Accountant doing audit work assisted by stenographers, personal clerks and menial 
servants, that is to say, doing the entire auditing work, frcm examination of accounts to the making 
of the report, all by himself,but only with such subsidiary and incidental help as may be rendered by 
his stenographers,’ typists, personal clerks and servants. may not te carrying out an industry, But 
if a Chartered Accountant carries on auditing work in a magnified scale, with more clients than he 
can himself manage, and is perforce compelled to have a division of Jatour, his clerks doing the 
examination of accounts and he himsel{ drawing up the audit report. on the result of such examina- 
tion, it may not be said that this type of co-operation is not industry.” - 


But this argument cannot be really sustained, for a very important reason. The 
true criterion is not the degree of co-operation between the employee personnel and 
the employer or employers, in the process, which has to be judged for inclusion in the 
definition, whether it results in a product or service. As we shall see 2 little later, that 
has been very clearly laid down in the Gymkhana Club Caset, Logically, it will be 
almost impossible to draw a line, concerning the degree or the quality of the co- 
operation, from case to case. Again, the entire argument really overlooks the actual 
organization of the profession of Chartered Accountants, and the equipment neces- 
sary for the practice of this profession, taken in conjunction with the quality of the 
service rendered. All these features, as we shall presently see, make this profession 
a ‘learned’ one, almost indistinguishable from the profession of the lawyer, with a high 
code of professional ethics, and a firm structure within which the members of th 
profession have to function. 


It is not necessary here to define the word ‘ professicn’. English cases make it 
unambiguous that even a description may not suffice. But, as Scrutton, L. J., 
observed in Commissioners of Inland Revenue v. Maxse*, the essential idea of 
‘learned profession ° which cannot ‘in the modern context, be merely limited to the 
original categories of Church, Medicine ard Law, is that it is pursuit of an avocation 
or occupation, substantially involving the intellect. There is a complementary 
feature to this, that the services rendered by a ‘ learned profession ° are primarily 
characterised by an equipment cf learning, skill cr judgmert, acquired through in- 
tellectual means ; the employment of capital for this purpose is or should be largely 
subsidiary or incidental in character. So long as these criteria are fulfilled, such a 
professicn is a ‘learned profession.’ Persons orgarizing this profession, whether 
singly or handed together do not constitute an ‘industry’ within the scope of the 
definition. They may employ other persons for the skilful accomplishment of their 
tasks ; such a labour force may be large or small. Its services may even be corsi- 
derable in the quantitative sense. But, ultimately if the qualitative contribution - 
is distinct and supreme, this is not av ‘industry’ within the mearing of the Act. This 
appears to be established beyond doubt, relegating in such cases, the test of co- 
A between carital or the employer, and labour, to a relatively minor magni- 
tude, i 


This is very clear from the following discussion in the Gymkhana Club Case? 
and we have set fo rth verbatim these passages, which serve to bring out the essential 
criteria, in terms of the latest formulation by their Lordships of the Supreme Court, 


“ Of these categories ‘ undertaking ’ is the most elastic. According to Webster’s dictionary, 
‘undertaking’ means anything undertaken or ‘any business work or project which one engages in or 
attempts, as an enterprise.’ Itis this category which has figured in the cases of this Court. It may 
be stated that this Court began by stating in Banerji’s case®, that the word ‘ undertaking’ is not to be 
interpreted by association with the words that precede or follow it, but after the Solicitor’s case 
and the University case*, it is obvious that liberal arts and learned professions, educational under- 
takings and professional service dependent on the personal qualifications andability of the donor of 
services are not included. (italic is ours). Although business may result in service, the service is 
not regarded as material. Thatis how the service of a Solicitor firm is distinguished from the service 
ofa building corporation. Otherwise whatis the difference between the services of a typist in a 
factory and those of another typist in a Solicitor’s Office or the service of a bus driver in a munici- 
pality and of a bus driver in a University. The only visible difference is thatin the one case the 
operation is a part of a commercial establishment producing material goods or material services 
and in the other there is a non-commercial undertaking. Thedistinction ofan essential or direct 

“connection does not appear to beso strong as the distinction that in the onecase theresult is the 
production of material goods or services and in the other not.” 
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Again i— 

“Too much insistence upon partnership between employers and employees is evident in the 
Solicitors case and too little in the Association case. And yet it is impossible to think that this test 
is universal. What partnership can exist between the Company and/or Board of Directors on the 
one hand and menial staff employed to sweep floors on the other. What direct and essentia] nexus 1s 
there between such employees and production. This proves that what must be established is exis- 
tence of an industry viewed from the angle of what the employer is doing (italic is ours}, and if the 
definition from the angle of the employer’s occupation is satisfied, all who render service and fall 
within the definition workmen come within the fold of industry irrespective of whattheydo......- 7 
What matters is not the nexus between the employee and the product of the employer’s efforts but th 
nature of the employer’s occupation. If his work cannot be described as an industry his workmen 
are nct industrial workmen and the disputes arising between them are not industrial disputes. 
‘The cardinal test is thus to find out whether there is an industry according to the denotation of 
the word in the first part.” 


It will thus be clear that, if Chartered Accountants and Auditors can te consi- 
dered as members of a ‘learned profession’ rendering professional services essentially 
“ dependent on the personal qualifications and ability of the donor of services” 
(Gymkhana Club case*), they will not come within the definition. The simple further 
question is, whether the material placed before us justifies the assumption that 
Chartered Acccuntarts and Auditors are members of a profession rendering service 
in this sense, and, therefore, not within the ambit of the definition. We have no 
doubt whatever that this must be answered in favour of the writ petitioner Firm. 


Perhaps, the best account of the profession and its setting, is to. be found in N. E. 
Merchant v. The Bombay Municipal Corporation®. This account runs as follows at 
page 763 : 


“ We further think that in considering whether an activity is a profession or not, we may perhaps 
‘be guided by the fact that the Church, the!Medicine and the Law have been for centuries regarded aS 
learned professions. In each of these three, the individual activity is characterised by personal skill 
‘and intelligence and is dependent on personal study, character and integrity. These qualities dis- 
played by the practitioners of these Jearned professions inspire confidence in persons approaching 
them for advice or guidance. The first is approached for spiritual comfort and guidance, the doctor 
for physical or mental ailment and the lawyer for legal advice. But in each case the person who 
approaches them chooses them according to his own conception of the skill, intelligence and integrity 
of the person approached, and since he approaches in entire confidence, the priest, the doctor and 
the lawyer have a corresponding obligation not to betray the confidence and advise his client as 
best as he can. The same element of trust and confidence must be a test in more or less degree in 
modern professions. A chartered accountant is approached by his client for advice and guidance 
‘in his problems with regard to trade, business or industry, and it is expected that the chartered 
accountant, to the best of his ability, would be in a position to help him in his difficulties and not 
betray the confidence that is placed in him. This, in our opinion, is one of the elements which should 
“be souen when considering whether a particular person is practising a profession oris merely doing 
-a business. 


“ A rapid survey of the general functions performed by a chartered accountant in practice will 

go to show that the functions are of a highly individualistic character requiring the personal skill, 
intelligence and integrity on the part of a chartered accountant. The Company Law requires that 
the accounts of a company should be audited by auditors. Section 226 of the Companies Act, 1956 
‘lays down the qualifications and the disqualifications of auditors. Under that section an auditor 
willnot be qualified unless he is a chartered accountant within the meaning of the Chartered Account- 
ants Act, 1949. Section 227 then prescribes the powers and the duties of the auditors. Every auditor 
of a company has aright of access at all times to the books of accounts and vouchers of the company 
-and is entitled to require from the officers of the company such information and explanation as the 
auditor may think necessary for the performance of his duties as an auditor. In carrying out these 
duties, he cannot be cowed down either by the managing director of the company or the managing 
-agents because his duties require that he shall faithfully carry out his duties as an auditor without 
fear or favour and audit the accounts of the company in such a manner that the shareholders get a 
-correct picture of the financial position of the company. Punishment is also provided under section 
233 of the Indian Companies Act if the auditor’s report is made otherwise than in conformity with the 
requirements of sections 227 and 229 of the Act. In other affairs, also relating to companies, a 
chartered accountant plays a very vital role. Being trained to maintain costing records he can 
ascertain the cost of production and of processes at different levels of operations in the manufacture 
-of a product. He can by his expert knowledge help a manufacturing company. His services are 
also frequently sought in connection with the formation and the financial structure in liquidation 
of limited companies. He is also called upon to carry out investigation to ascertain the finnacial 
position of a business in Connection with matters such as new issues of share capita], the purchase or. 
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sale of a business, reconstructions and amalgamations. He is also fitted to undertake valuation of ' 
shares of public and private companies when amalgamations or reorganisaticns take place. 

` other words, the chartered accountant plays a very valuable role in relation to the financial] aspects 
of the business of a company. He is also well equipped for advising the preparaticns of tax returns. 
Drastic forms of taxation are being introduced. The chartered accountant has io keep himself 
abreast of the current and continuing tax information. Section 288 of the Inccme-tax Act, 1961, ` 
shows that a chartered accountant is entitled to appear before the Income-tax authorities as the autho- 
tised representative of the assessee.”’ 


This description shows the highly responsible character of the vocation, the 
intellectual standards underlying the nature of the services of a Chartered Accountant, 
the equipment of learning that he has to obtain before he can practice his profession, 
and the rigid structure of the profession along with a st-ict code of professional 
Ethics, as can be easily gleaned from the Chartered Accourtarts Act, 1949 and the 
Regulations of 1964. lo H. A. K. Rao v. Council of Institute of Chartered Account- 
ants of India}, the following passage at page 1258 refers to the importance of this 
profession, and its organization as a profession requiring, primarily, the use of 
intellectual faculties : 


“ Before we consider the relevant provisions of the Act it is necessary to notice at the outset the 
nature and objects of the Institute. The Institute is a statutory body having perpetual succession 
and a common seal. It is governed by the Act and the Chartered Accountants Regulations, 1949,. 
_ hereinafter called the Regulations. The Central Council of the Institute shall be compcsed of not 
more than 24 members elected by the members of the Institute from among the fellows thereof and 6- 
persons nominated by the Central Government. There are Regional Councils which function in. 
their respective regions subject to the control, supervision and direction of the Centra] Covncil on 
any of its committees. Elections to the Councils are held once in three years. Therefore, the Act 
through its provisions, regulates the profession of Chartered Accountants. It establishes an Institute 
of Chartered Accountants and provides for the constitution of a Council for carrying out the objects 
of the Act. The Central Council, inter alia, has the power to admit members to the Institute, to 
take disciplinary action, and to regulate and maintain the status and standard of the professional 
qualifications of the members of the Institute. It is needless to say that the profession of chartered 
accountant is a respectable one and the duties of chartered accountants are onerous and responsible. 
They are all educated and qualified men and on their efficiency and integrity depends the stabtlity 
of many of the institutions in the country. It cannot, therefore, be gainsaid that the candidates seek- 
ing to become members of the said Council which regulates the conduct of chartered accountants 
shall necessarily be persons of high integrity and above criticism.” 


In addition to this we may set forth the following passages from “ The 
Accountant in Public Practice’ by K. L. Milne, and from Halsbury’s Laws of 
England, Third Editicn, Volume 6. . 


K.L.Milner’s Book “Today public accountants carry tremendous responsibility as auditors of 
vast enterprises, as trustees in bankruptcy, as liquidators, and as financial advisers in all kinds o 
ways. The care which accountants take to improve their service, the organization of national and 
international congresses, the effort that is made to train new members, are but a few of the ways in 
which accountants indicate, how seriously they take theirresponsibilities. It can truthfully te said, 
therefore that a sense of mission exists for accountants, and that itis developing more ard more: 
as greater responsibility is placed upon them. (Page 18, Para 2.) 


The accountant is expected to have a knowledge of ccmmerciallaw, particularly Ccmpany Jaw 
bankruptcy law and taxation law, not for the purpose of interpretingit (the province of the lawyer} 
but for the purpose of implementing it. An accountant can make his knowledge useful only after 
several years of arduous study and practical experience. Furthermore, in common with other intellec-. 
tual services, his study must continue throughout his career as the technique of his calling develops 
and laws affectingitalter. Itislargely the professicnal man’s abil:ty to keep abreast of tke develop- 
ments of his calling which brings him success and makes his service of value. 


The service provided by the accountant is essentially that cf a trained mind. He reeds a 
mental capacity above the average to practise accountancy effectively, and accountants are teginning 
to realise that a broad academic training is of tremendous value in an accountancy career.. 
(Page 18, Para. 4.) 


_ The leading societies set a very high standard in their administraticn erd in tLeir activities. 
It is safe to say, therefore, that the leading accountancy todies, in English speaking covntries at Jeast,. ` 
qualify as professional bodies for the purpose of this definiticn. (Page 23, Para. 2.) 


Since health, finance, engineering teaching and justice are ihe five main fields of prefessicnal’ 
endeavour, it follows that accounfancy is not only a prcfessicn, it is cre of the major Jeaired pro- 
onion 1 ad time. The challenge to accountants is therefore clear and inescapable. (Page 

» para, |. vi ` ; 
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‘Halsbury, Para. 748 :—Auditors Report.—The auditors of a company must make a report 
to the members on the accounts examined by them, and on every balance-sheet, every profit and 
loss account and all group accounts laid before the company in general meeting during their tenure 
of office. In this context, ‘ balance-sheet’ and ‘ profit and loss account’ include any notices thereon 
and documents annexed thereto giving informaticn which is required ty the Act and thereby 
allowed to be so given. The Directors’ report, if it gives informaticn required by the Act to be 
given in accounts but permitted thereby to be given ina statement annexed, is to te annexed to the 
accounts, but the auditors are only to report thereon so far as it gives that information. 


The report must state (1) whether they have obtained all the info1maticn ard explanaticns 
which to the best of their knowledge and belief were necessary for the purpcses of their avait ; (2) 
. whether, in their opinion, proper books of account have teen kept by the ccmpany cto far as appears 
from their examination of those books and proper returns adequate for the purrpcses of their at dit 
have been received from branches, not visited by them; (3) whether the company’s balance-skeet and 
(unless it is framed as a consolidated profit and loss account) prcfit and Joss account dealt with ty the 
report are in agreement with the books of account and returns; (4) whether in their opinicn ard to 
the best of their information and according to the explanations given them, the accounts give the 
information required by the Act in the manner so required and give a true and fair view (1) in the 
case of the balance-sheet of the state of the Company’s affairs as at the end of its financial year ; 
and (ii) in the case of the profit and loss account, of the profit or loss for its financial year ; or, as 
the case may be, give a true and fair view thereof subject to the non-disclosure of any matters (to be 
indicated in the report) which by virtue of the exceptions for special classes of company set forth 
previously are not required to be disclosed and (5) inthe case of a holding company submitting 
group accounts whether, in their opinion, the group accounts have been properly prepared in accord- 
ance with the provisions of the Act so as to give a true and fair view of the state of affairs and profit 
or loss of the company and its subsidiaries dealt with thereby, so far as concerns members of the 
company or as the case may be, so as to give a true and fair view thereof subject to the non-disclosure 
of any matters............ which by virtue of the exceptions for special classes of ccmpany set 
forth previously are not required to be disclosed. 


In addition, where the accounts do not give such particulars of directors’ salaries and pensions. 
or loans to officers as required by the Act, it is the duty of the auditors to include in their report, 
so far as they are reasonably able so to do, a statement giving the required particulars. 


_ The auditors’ report must beread before the company in general meeting and must be open to 
inspection by any member. 


Para. 749 :—Attendance at general meetings.—The auditors of a company are entitled to attend 
an general meeting of the company and to receive all notices or/and other communications 
re—ating to any general meeting which any member of the company is entitled to receive and to 
be heard at any general meeting which they attend on any part of the business of the meeting which 
c°ncerns them as auditors. 


Para. 751:—Dnuties of auditors.—Itis the duty of an auditor to verify not merely the arith- 
metical accuracy of the balance-sheet, but its substantial accuracy to see that it includes the parti- 
culars required by the articles and by statute, and contains a correct representation of the state of 
the company’s affairs. While therefore, it is not his duty to consider whether the Lusiness is pru-- 
dently conducted, he is bound to consider and report to the shareholders whether the talance-skeet 
shows the true financial] position of the company. To do this he must examine the books and take 
reasonable care to see that their contents are substantially accurate. Exceptin special cases he should 
place before the shareholders the necessary information as to the true financial] position of the com- 
pany, and not merely indicate the means of acquiring it. Apart from his statutory duty, which 
cannot be removed by the articles or an agreement, the exact duties of an auditor are regulated by 
the contract under which he is employed. The statutory duty is not absolute but depends upon the 
explanations furnished and information given. But an auditor must ask for information on matters 
which call for further explanation. An auditor must take steps to learn his statutory duties.and 
his duties under the articles. It is his duty to consider whether payments made by the company 
before the audit were authorised by the articles and he will be liable for improper payments made 
by the directors and naturally resulting from his breach of duty. So an auditor who reports confi- 
dentially to the directors the insufficiency of the securities on which the capita] is invested and the diff- 
culty of realisation, but who only reports to the shareholders that the value depends on realisation, 
with the result that the shareholders ignorantly approve an improper dividend, is liable to make good 
theamount paid. Anauditorshould not be content with a certificate that securities areintke posses- 
Sion of any person or body of persons however trustw ortby, unless the certificate is given by a bank 
or other person who in the ordinary course of business would usually be entrusted with securities.’” 


Consequently, the argumert of Mr. Dolia-that, with regard to a firm like the: 
writ petitioner, the work is largely. made up of the scriptory and clerical duties of the 
staff employed under the Chartered Accountants, is totally mislezding and un- 
acceptable. In the affidavit of the first respondent, this argument has been expressed 
in the form that ‘tut for the assistance of the clerks and stenographers the audit re- 
port cannot be finalised, and the auditing work could not be carried by che petitioner 
firm’. Again, ‘though the report and certification of the balance-sheet should be given 
by qualified auditor, the essential part of thé main work which is.to be performed 
ma A | 


37000 ` -THE MADRAS. LAW JOURNAL REPORTS. - [1968 


prior to the finalisation of such report is turned out only by the employees, viz., 
clerks and typists but for whose help the petitioner firm cannot prepare its audit 
_ report at all? This is clearly to misconcsive the quality of the services rendered by 
-those following the esteemable and intellectual profession of Chartered Accountancy. | 
The pursuit of the prefessicr not merely involves a high code of Ethics and very 
considerable responsibility, but it lso involves, essentially value-decisions and judg- 
‘ments, which cannot possibly be derived from clerical assistance, or the performance 
of routine or arithmetical duties by subordinate staff. Indeed, we have taken the 
trouble , during the arguments, to obtain and scrutinise the several papers for the _ 
several subjects for the Examinations which culminate ig ertry into the restricted 
. group of qualified Chartered Accountarts who are members of the Institute. We 
are fully satisfied that they involve very high intellectual standards, comparable io. . 
the qualification: for the legai profession, and that there is very little to distinguish 
~ the two ‘professions in that sense. : 


It follows that, in cur view, the Division Bench judgment of the Kerala High 
Court in T. K. Menon & Co. v. District Labour Officer* must be accepted with res- _ 
pect as laying down the correct law; the excerpts from the judgment in the Gymkhana ` 
Club case? that we have set forth further for.ify this conciusion. and render it 
practically inevitable. Since Chartered Accountants and Auditors definitely do 
constitute a ‘learned’ or ‘liberal profession’ which carrot be termed ap ‘industry’ 
within the definition, it is a necessary consequence that the writ petition must be 
allowed and the preliminary order of the Labour Court set aside. It is accordingly 
allowed. l i 
.- K.G.S. Petition allowed. 





IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice T. VENKATADRI. 
Peer Mohamed & Co., Madras ‘wo Petitioner” 
U. 

Mohamed Hussain and another .» Respondentsd. 
Industrial dispute—Dismissed employee ordered to be reinstated by tribunal—Employee should 

offer himself for the job within reasonable time—Employer not bound to invite him to join.. 


Where an order of termination from service is set aside by a tribunal, it is the 
duty of the employee concerned either to demand or insist upon the employer 


| _ _ that he should be reinstated in his former job. He should either claim or inform 


his employer in writing that he is ready and willing to join the service within a rea- 
sonable time or give a notice that he should be reinstated failing which he would . 
be taking legal proceedings against the employer. In the absence of any of these 
things, the employer is under no legal obligation to take steps to reinstate the 
employee who was dismissed by him but subsequently restored to his job by the 
_ rder of the tribunal. It is also reasonable that such an employee should express. 

_ his readiness to join service under the employer within a reasonable time. He 
cannot keep quite for months and months without expressing any desire on his . 
part to take up the employment, in pursuance of the order of reinstatement passed 
by the tribunal. What is reasonable time would depend upon the facts and © 
circumstances of each case. 


Petition under Article 226 of the Constitution of India praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased: to 
issue a writ of certiorari calling for the records in C.P. No. 8 of 1964 on the file of the 
Presiding Officer, Additional Labour Court, Madras and quash the order dated 
27th October, 1964 and madeetherein.: . | l l 
1. (1966) 2 L.L.J. 6133. `> © u 43 2. C:A. Nò? 572 of 1966. n R g 
* W.P. Non 217540f 1964:- © agso’ c. Amv o7 8 th August, 1967." ¥ | 
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` N. Govindan and N. Sitamsukumar, for Petitioner. 
` S. Ramaswamy and R. Ganesan, for Respondent. 
. The Court made the following 


Orper.—The petitioner, Peer Mohamed & Co., has filed this petition to quash 
the order dated 27th October, 1964 of the Presiding Officer, Additional Labour 
Court, Madras, made in C.P. No. 8 of 1964, directing the petitioner to pay a sum of 
Rs. 582-33 to the first respondent employee in an application filed by him under 
section 33-C (2) of the Industrial Disputes Act claiming back-wages for the period 
commencing from 23rd September, 1961 to 5th May, 1962 and salary for the subse- 
quent period from May, 1962 to 30th November, 1963, amounting in all Rs. 1,350. 


The first respondent was originally employed under the petitioner on a salary 
of Rs. 50 per month. His services were terminated without any reason on 23rd 
September, 1961. (The first respondent preferred an appeal under section 41 of the 
Madras Shops and Establishments Act before the Commissioner for Workmen’s 
Compensation, Madras. The Additional Commissioner, by his order dated Sth 
May, 1962 set aside the order of termination of the petitioner and directed reinstate- 
ment of the first respondent. The first respondent did not either report himself 
for duty.or call upon the petitioner within a reasonable time to put in service after 

_ the order of termination was set aside by the Additional Commissioner for Workmen’s 
` Compensation. But it was only on 2nd April, 1963 the first respondent sent a notice 
complaining that the petitioner had not taken any step in pursuance of the order 
setting aside the termination of his service. On the other hand, the petitioner has 
adduced evidence that, though the order of termination of the service of the first 
respondent was set aside by the Additional Commissioner for Workmen’s Gompensa- 
‘tion as early as 5th May, 1962, the first respondent did not offer himself for the post 
he held formerly in the company. Further there was material placed before the 
Labour Court to show that the first respondent was thereafter working in the firm of 
Jafarali Mothijamal & Bros. and others between July, 1962 and November, 1963. 
The Presiding Officer of the Labour Court has given a finding that the first respon- 
dent had earned Rs. 767-67 during that period.. He, therefore, deducted this sum 
from the amount claimed and passed an order to the effect that the amount due to 
the first respondent by way of computation was Rs. 582-33. It is this order of the 
Labour Court the petitioner wants to quash by a writ of certiorari. 


In my view, an important question arises for consideration namely whether, 
after an order of termination from service was set aside by a tribunal, it is the duty 
of the employer to invite the former employee to join service or whether it is the duty 
of the employee concerned either to claim, demand or insist upon the employer that 
he should be reinstated in his former job in the company. 


It is common case that though the order of termination of the petitioner from 
service was set aside as early as 5th May, 1962, there is nothing in writing at all till 
2nd April, 1963 when for the first time the first respondent complained to the peti- 
tioner that he had not taken steps to reinstate him in the post. Itis here that I dis- 
agree with the contention of learned Counsel for the first respondent. It is not the 
duty of the employer to take steps to invite the employee in pursuance of the order of 
a tribunal setting aside the termination order passed by the employer ; but it is the 
duty of the employee concerned either to claim or inform in writing that he is ready 
and willing to join the service within a reasonable time or to give a notice that he 
should be reinstated failing which he would be taking legal proceedings against the 
employer. In the absence of any of these things, the employer is under no legal 
obligation to take steps to reinstate the employee who was dismissed by him but 
subsequently restored to his job by the order of the tribunal. It is also reasonable 
that such an employee should express his readiness to jein service under the employer 
within a reasonable time. He cannot keep quiet for months and months without 
«expressing -any desire on his part to’take up the employment, in pursuance of the 

order of reinstatement passed by the triburfal. What is reasonable timé would 
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‘depend upon the facts and circumstances of each case: , In Bombay Steel Rolling Mills- 
v. K. R. Steel Mills Labour Union, under the terms of settlement, the employer had 
agreed to take back into service the workmen on their acquittal in criminal pro-- 
ceedings. Some of the concerned workmen ‘were acquitted.. But they did’ not. 
report for work or ask for reinstatement within a reasonable period on their acquittal. 
In considering what is reasonable time, their Lordships of the Supreme Court observ-. 
ed at page 122: Rat; Yo. Wyle 22 i - 


- “& But if after such acquittal the workmen preferred to remain away and did: 
not ask for work, it is neither fair nor reasonable to ask the management to comply- 
with the demand for reinstatement made months and months after such acquittal. ”’ 


In' that case, the order of reinstatement was set aside by the Supreme Court. The 
principle that would emerge from this is that, where there is order of reinstatement. 
or. agreement to reinstate between the employer and the employee, the employee’ 
should report himself for duty within, a reasonable time. In the instant case, ad~. 
mittedly, for a period of nearly a year, the first respondent did not take any step 
to call upon the petitioner to reinstate him in service. Under those circumstances, : 
the Labour Court is wrong in directing. the petitioner to pay. a sum of Rs. 582-33,- 
especially when it has given a finding that the-employee was working elsewhere’ 
soon after the order of reinstatement was passed. If the first respondent had been. 
serious about his job under the petitioner, he could have either sent a notice or 
claimed the job soon after the passing of the order of reinstatement. - On the other 
hand, the first respondent, even after succeeding in. his appeal, has shown an attitude 
of indifference towards the employer. and has adopted an ‘I don’t care’ attitude 
towards him. For the foregoing reasons the order of the Labour Court is quashed.. ` 


. The Writ Petition is allowed. Ordinarily, I would not have allowed costs , 

but for the fact that learned Counsel for the first respondent represented to me that. 

_ his client is fighting the case on a matter of principle. As the issue is now found. . 
against him, he will have to pay costs.: Gounsel’s fee Rs. 150. | E 


V.K. CS _ Petition allowed.. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. ` 


é PRESENT :—Mr. Justice N. Krishnaswamy REDDY. -. 
Kandaswamy : J. Appellant.” 


_ Confession —Extra-judicial and judicial—How far can be acted upon—Manual strangulation: - 
—Normal features any symptoms—Absence of conclusive evidence—LEeffect of. a 


1° Itis necessary that the prosecution should establish the offence by independent 
. evidence. If once the offence is established, the confession can be taken. into: 
consideration to find out as to who the offender is. The prosecution cannot 
depend upon the confession alone to prove ‘the offence. (Held on facts: that 
— much a cannot be placed on the extra-judicial confession or judicial cons- 
fession. | : ee oe : i 


. ` In manual strangulation, normally thumb impression and nail marks will be» 
- found on and around the area of the neck indicating the pressure used. on the. 
neck. It is also common feature that in such cases, the hyoid bone and the ` 
traches will be fractured and there will be injury to the muscles of the neck. In. 
manual strangulation though there may not be external marks, in certain cases- 

- bruising of ‘the deeper tissues: together with fracture of the hycid bons will. 
generally be found. Even if the body was highly decomposed, if the muscular: 
tissues are involved, the Medical Officer would have noted it. In the absence; 
of such conclusive evidence, : it is very difficult to find that the deceased must. 

. have met her death only by ‘manual strangulation. l aa = 
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__ Appeal against the Judgment of the Additional Sessions Judge of the Court of 
. Session of the Coimbatore Division at Coimbatore in Case No. 225 of the Calendar 
for 1966. l 


A. Venkata Subbamma, anicus curiae. 
R. Calvin Facob, for Public Prosecutor, for State. 
The Court delivered the following : 


Jupement.—The appellant who has preferred the appeal from the Jail was 
‘committed under section 304 (Part I), Indian Penal Code and sentenced to undergo 
rigorous imprisonment for ten years by the Additional Sessions Judge, Coimbatore. 


The charge against the appellant is that he committed an offence punishable 
under section 302, Indian Penal Code, for having caused the death of his wife 
-Arukkani by throttling her at about 1 p.m. on 9th September, 1966 at his house in 
Nochipalayam. 


The facts of the prosecution case are briefly these : The appellant married 
the deceased Arukkani about 10 or 11 months before the occurrence. At the time 
-of her death, she was in advanced stage of pregnancy. The appellant and his wife 
were living separately in a hut in Nochipalayam village. In the adjacent hut, the 
appellant’s mother, his elder brother Palaniswami and his wife were living. It 
appears that the appellant gave his share of land to be cultivated on warram basis 
_ to his brother Palaniswami and took to weaver’s profession. There is some evidence 
that there were frequent quarrels between the appellant and the deceased. 


On the day of the occurrence (9th September, 1966) at about 1 p.m. the appel- 
lant and the deceased were in the house. Sometime after that, the appellant went 
out of the house closing the door and returned to his house at about 5 P.M. The 
appellant called his mother Muthathal who was working in the field belonging to 
P.W. 1. Kandaswami Gounder, and she went to the house of the appellant. P.W. 1 
Kandaswami Gounder and P.W. 2 Nachimuthu Gounder who were baling water 
in oor Thottam near the house of the appellant saw the mother of the appellant 
weeping. P.Ws. l and 2 went to the house of the appellant and saw Arukkani 
_lymg dead. They saw swelling on the neck of Arukkani. Her tongue was pro- 

truding, and her eyes were bulged out. There was bleeding from her mouth and 
nose. The appellant was near her. When P.Ws. | and 2 asked the appellant as 
to how Arukkani died, the appellant told them that at about 11 a.m. he and his 
wife had a quarrel and that thereupon he had throttled her to death. P.W. 3 
Mottayappa Gounder, the junior paternal uncle of the appellant and his wife P.W. 6 
‘Chellammal also saw Arukkani lying dead. They also stated that the appellant 
told P.W. 1 that in the course of a quarrel with Arukkani in the noon, he had 
throttled and killed her. P.W. 10 Mara Navithan, a barber of Nochipalayam was 
asked to bandage the jaws of the deceased stating that she was bitten by a snake ; 
“but some of the villagers told him that it was not a case of snake bite but that was 
‘due to violence. He refused to bandage the jaws of the deceased. 


P.W. | went to the house of P.W. 11 Subbai Gounder, the Village Munsiff 
-of Sengattusalai Village at about 9 p.m. As he was told that the Village Munsiff 
would return late in the night, P.W. 1 stayed there. P.W. 11 returned only at about 
ll a.m. on the next day. P.W.1 gave a report Exhibit P-1. The report from the 
‘Village Munsiff was received by P.W. 15, the Head Constable at Kundadam Police 
Station at about 2 p.m. P.W. 16, K. Muthu, the Sub-Inspector of Police, 
Kundadam Police Station proceeded to the village at about 4-30 p.m. and found 
Arukkani lymg dead mside the hut. He saw swelling on the neck, eyes bulged 
and tongue protruding. Underneath the mat on which Arukkani was lying, there 
were blood stains. P.W. 16 held inquest over the body and examined P.Ws. 1 to 3, 
Oand7. The appellant who was right through in his touse was arrested by P.W. 16. 
‘The body of the deceased was sent to the Government Hospital, Dharapuram, at 
about 7 A.m. on llth September, 1966 for post-mortem examination. P.W. 4 
Dr. E. Gandhi Bai conducted the autopsy on’the dead body. The body was in a 
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highly ‘de-composed state. She; however, had stated that she could. not give any, | 
opinion as to the definite cause of death on account of the highly de-composed state _ 
of the body. The details of the observation made by P.W. 4 will be stated presently’ 


as they appear to be very material in this case for determining the cause of death. 


—— The appellant gave a confession before P.W. 5 Muthuveerappan, the Sub- 
Magistrate of Udumalpet on 19th September, 1966. -The confession which is 
Exhibit P-7 is as follows : A E ef 
“I belong to Nochipalayam. It is 10 months since I and Arukkani have 
. been married. Ten days before, on a Friday, at 1 p.m. mid-day, I came to mg, 
` house for meal from the land. I asked my wife to serve meal. She said that she: 
had not cooked food. Saying “I am going for land, etc. how am I to remain 
without food ?” I slapped her on the left cheek. She at once stretched out 
‘and caught hold of my testicles with both hands. I ‘caught hold of her neck 
- and throttled. She was dead. After lying her, I proceeded to go to Kundadam: 
Legs and hands- trembled. After proceeding for 3 furlongs I returned to’ the 
village, and told my mother. On Saturday, the Kundadam. Police arrested me. 
I told them what happened. ” Je 
.- The appellant retracted the confession both in the committal and trial Courts. — 


_ ‘When questioned under section 342, Criminal Procedure Code, the appellant 
denied: the offence and stated that he came home from his land at about 5-30 P.m.. 
and found the door of his house closed. He pushed open the door and saw Arukkani 
lying dead. He called his mother and told her about it. He further stated that — 
he did not see the symptoms on the dead body and he did not tell P.Ws. 1, 2 and 6 
that he had throttled the deceased. He further stated that he gave confessional: 


.` statement as tutored by the police due to pressure and threat. . 


-The prosecution depends mainly on the extra-judicial confession made by the 
. appellant to P.Ws: 1 and 2 and the judicial confession made by him to P.W. 5.. 
‘ The other circumstantial evidence let in by the prosecution is that both the appellant 
and the deceased were seen entering their hut at about noon and that again at 
about 5 p.m. the appellant was found in his hut when: he called out his mother 
and informed about the death of his wife. ' This circumstance may not be very 
_ material because it-is natural for a husband arid wife to be together in their-hut.. . 
The question is as to how far and to what extent the extra-judicial confession and the 
judicial confession made by the appellant can be acted upon. - It is necessary that 
the prosecution should establish the offence by independent evidence. If. once 
the offence is established, the confession can be taken into consideration to find out 
as who the offender is. The prosecution cannot depend upon the confession alone 
to prove the offence. In this case, we have to see whether the prosecution proved 

that the deceased Arukkani met her death by homicidal violence. In this context, 
: we have to note the details of the observation and the opinion given by P.W. 4 as 
to the cause of death. P.W. 4, as already stated, found the body of the deceased: 
in a highly de-composed state. “She saw the eyes: bulging, the tongue protruding 
and the face showing greenish discolouration. She did not detect any external’ 
injury. On dissection, she found ‘the following : The heart was putrified, ‘The 
lungs were liquefying.. There was no injury detected either to the trachea. 
or blood vessel in the neck. The hyoid bone ‘was in tact. The stomach. 
was, putrified and contained 6§ ozs.. of cholam : choru. The liver . and 
kidneys were putrified and the spleen was liquefied. The bram was also” 
liquefied. ‘In the uterus there was the foetus of a dead male child of 
_. full term growth. She stated that an account of the highly decomposed. 
state of the body, she could not give her opinion as to the definite cause of . 
death. According to her, the deceased woman would have died not less than 36. 
hours and not more than 72 hours before autopsy. Apart from the opinion of the- 
doctor, even:the observations made by her on the body of the deceased do not con-- 
clusively show that the deceased must haye died only due to throttling as stated,’ 
by the appellant in:his confession. In’ mnanual: strangulation, normally thumb . 
impression and nail marks will be foufid on and around the area of neck indicating: 
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the pressure used on the neck. It is also common feature that in such cases, the 
hyoid bone and the treaches will be fractured and there will be injury to the 
muscles of the neck. 


Glaister, in Medical Jurisprudence and Toxicology, Ninth Edition, page 192 
has stated as follows: 


“In cases of manual strangulation ..............-6: As a rule there is ex- 
tensive bruising of the tissues, which is frequently accompanied by fracture of 
the laryngeal structures, and, commonly, the hyoid bone. Further, there may 
be bruising or laceration of the tongue as the result of it having been pressed 
against, or caught between, the teeth. In some cases, there may be practically 
no evidence of bruising on the surface of the neck, although fairly extensive 
bruising of the deeper tissues may be found, together with fracture of the hyoid 
bone. The bruising of the deeper tissues is usually discrete in character and 
frequently the muscular tissues are involved. ” 


It is clear from this statement by Glaister that in manual strangulation though 
there may not be external marks, in certain cases bruising of the deeper tissues 
together with fracture of the hyoid bone will generally be found. Even if the body 
was highly de composed, if the muscular tissues were involved, the Medical Officer 
would have noted it. In the absence of such conclusive evidence, it is very difficult 
to find that the deceased Arukkani must have met her death only by manual 
strangulation. 


It is true that the witnesses P.Ws. 1, 2, 3 and 6 found swelling on the neck, 
eyes bulging, tongue protruding, etc. These symptoms will not be sufficient to 
determine that she died of strangulation. The death, in all probability, may be 
-due to asphjxia ; but was the death due to strangulation or by any other means 
is in doubt. Even on facts, it is not known whether she died at l P.M. or at any 
time before 5 P.M. It is the evidence of P.Ws. 3 and 6 that both the appellant and 
the deceased were in the house at about 1 P.M. and half an hour later, the appellant 
left the house and returned to the house at about 3 P.M. If the confessional state- 
ment is excluded, we do not know as to what happened after the appellant left the 
house at about 1 P.M. and before he returned to his house. The time of death also 
is not established by independent evidence. The medical evidence may not be of 
much use because P.W. 4 puts it generally that the deceased could have died not 
less than 36 hours and not more than 72 hours before autopsy which was conducted 
‘at about 10 a.M. on llth September, 1966. It may be noted here that the prose- 
cution witnesses came to know about the death of the deceased at about 5 P.M. on 
Oth September, 1966. 


In the circumstances of this case, it may not be safe to rely on the extra-judicial 
and judicial confessions. ‘The appellant retracted from the judicial confession and 
stated that because of pressure’by the police, he made the statement before P.W. 5. 
In respect of the extra-judicial confession he stated that the witnesses were not telling 
ihe truth. Apart from the statement of the appellant, to my mind, it appears that the 
confession made bythe appellant is not full and complete. Intrinsically, there is no 
indication from the confession that the appellant has come out to speak the truth and 
the whole truth voluntarily. The confession is crisp and short and devoid of details. 
_ He had not even stated the details of the quarrel and what really transpired between 
himself and the deceased and even the act of throttling he had not described. If 
the appellant had come with a voluntary statement without any menial reservation, 
“he would have described fully as to how and in what manner he happened to 
throttle the deceased, if true. Similarly, he had not given the details of the quarrel 
and the manner of throttling even to the prosecution witnesses. It is strange that 
the prosecution witnesses did not ask the appellant as to the nature of the quarrel 
and as to why he should have throttled her. I am wnable to place much reliance 
upon the extra-judicial confession or judicial confession. There may be a grave 
suspicion against the appellant that he might have caused her death ; but it cannot 
take the place of proof. s 
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For the foregoing reasons, the appellant will be entitled to the benefit of doubt. 
‘He is acquitted and directed to be released forthwith. The appeal is allowed. 


I place on record the valuable assistance rendered by Kumari A. Venkata- 
subbamma who appeared as amicus curiae. 
S.V.J. | = | Appeal allowed. 
IN THE HIGH GOURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
Present :—MR. Justice P. RAMAKRISHNAN. 
M. O. Muthukrishnan, Managing Trustee of Sri Pachaiamman 





Temple, Mount Road, Madras _. Petitioner * 
v. 
"The Commissioner, Hindu Religious and Charitable Endowments; 
Madras-34 and another _. Respondents. 


Madras Hindu Religious and Charitable Endowments Act (XXII of 1959), sections 13 
21 and 101—ZJssue of certificate by Deputy Commissioner under section 101—Power of 
Commissioner to revise under section 21—Whether third Proviso to section 101 (1) (b) 
excludes revisional jurisd ction. . 


Under section 101 the scope of the suit is not directed either to the Certificate 
-~.granted by the Commissioner or to the order directing delivery of possession 
made by the Magistrate, but relates to the determination of the title of the aggriev- 
ed party, which is preserved intact notwithstanding the order as to the grant of 
the certificate or orders as to delivery of possession that title can form the subject- 
matter of a suit notwithstanding orders granting the certificate or order delivering 
possession. 
The power of revision conferred in section 21 of the Act on the Commissioner 
can be exercised where the Deputy Commissioner grants a certificate, because 
the right of suit in the third proviso is not directed against the proceeding granting 
_ certificate, but deals with a different matter, namely, the question of title which 
is unaffected by the grant of the certificate. 
If the Commissioner exercises the power which the statute has conferred on him 
` clearly he cannot revise his own order under section 21. But where the Deputy . 
Commissioner exercises a power on the strength of a general delegation from the 
Commissioner, the Commissioner as the supervising authority can rely on section 
21 to correct erroneous or illegal orders passed by the Deputy Commissioner 
exercising in a special case powers under a general delegation. 


Petition under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith, the High Court will be pleased 
to issue a weit of certiorari calling for the records from the Commissioner, Hindu 
Religious and Charitable Endowments, Madras, first respondent herein, relating 
to the Revision Petition No. 100 of 1963, and quash order and made therein. 


T. A. Ramaswami Reddy, for Petitioner. 
F. Kanakaraj for Government Pleader, for lst Respondent. 
The Court made the following 


OrperR.—The petitioner is the Managing Trustee of Sri Pachaiamman Temple, 
Mount Road, Madras. He had applied and obtained from the Deputy Gommis- 
sioner, Hindu Religious and Charitable Endowments, a certificate under section 101 
of Madras Act XXII of 1959, that a certain property belongs to Sri Pachaiamman 
Temple. Such certificate woyld thereafter enable the petitioner to obtain delivery 

~of possession of the property by application to the Magistrate. At that stage, on 
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the initiative of the 2nd respondent’ a lessee of the, property, the first respondent, 
Commissioner, Hindu Religious and Charitable Endowments, purporting to exercise 
powers of revision conferred on him under section, 21 ‘of Madras Act (XXII of 1959), 
cancelled the certificate. It is alleged that the main reason which led the Gommis- 
sioner to interfere with the grant of the certificate was that the 2nd respondent was 
in possession of the property as a cultivating tenant and it would not be proper for 
-the trustee of the temple to dispossess a cultivating tenant. The petitioner has chal- 
Jenged the order of the Commissioner in this writ petition under Article 226 of the 
‘Constitution and prays for the issue of a writ of certiorart quashing the above order. 


- Learned-Counsel appearing for the petitioner draws my attention to the specific 
terms of section 21 (1) of Madras Act (XXII of 1959). That section gives the power to 
‘the Commissioner to call for and examine-the record of any Deputy or Assistant Gom- 
missioner, for the purpose of satisfying himself as to the regularity of such proceeding 
‘or the correctness, legality or propriety of any decision or order passed therein. But 
he has no jurisdiction ‘to deal in the above manner with a proceeding in respect of 
which a suit or an appeal to a Court is provided by the Act. Learned Counsel for the 
‘petitioner refers to the terms of section 101. The third proviso to section 101 (1) (b) 
‘states that nothing contained in section 101 (1) shall bar the institution of a suit by 
any person aggrieved by an order'under section 101 (1) for establishing his title to the 
said property. According to the learned Counsel for the petitioner, the terms of this 
‘third proviso to section 101 (1) (4) would make the issue of a certificate by the Deputy 
Commissioner a matter outside the jurisdiction of the powers of the Commissioner to 
revise, under section 21 of the Act. Learned Counsel for the petitioner seeks to draw 
support for this argument from the decision of a Bench of this Court reported in R.V. 
& Co. v. Hindu Religious Endowments Board', which arose under the Madras Hindu 
Religious Endowments Act (II of 1927). Section 76 (1) of that Act stated that no 
exchange, sale or mortgage and no lease for a term exceeding five years of any im- 
movable property belonging to any math or temple shall be valid or operative un- 
less it is necessary or beneficial to the math or temple and is sanctioned by the Board 
in the case of maths and excepted temples and by the committee in the case of other 
temples. Section 76 (2) stated that the trustees of the math or temple or any person 
having interest may, within one year of the date of the order of the Board or Gom- 
mittee under sub-section (1), apply to the Court for modifying or cancelling such 
order. Section 34 (2). (b) of Act (II of 1927) gave power to the Board to call for any 
record or proceedings or other document or paper from any committee for the pur- 
pose of satisfying itself as to the correctness, regularity or propriety of any order or 
proceedings recorded or passed by such committee. The Hindu Religious Endow- 
ments Board purported to exercise its power under section 34 (2)(b) of Act(II of 1927) 
in that case and took steps for cancelling the lease. At that stage the lessee applied 
to the High Court for the issue of a writ of certiorari. Sir Henry Lionel Leach, G.J., 
who gave the judgment of the Bench, observed that section 76 must be regarded as an 
exception to section 34 and that the Board had no jurisdiction to cancel a lease grant- 
ed under section 76 (1) in exercise of its power of revision under section 34 and the 
proper way of modifying a legal lease would be to take steps under section 76 (2) by 
applying to the Court. 


But here the situation is entirely different because of certain clearly expressed 
limitations mentioned in section 101 itself. Section 101 (1)(4) comprises of two stages. 
The first is astage where the Deputy Commissioner on examining the records 1s satis- 
fied that a certain property belongs to a religious institution, and issues a certificate 
to that trustee who finds himself resisted from taking possession of that property. Be- 
fore the issue of the certificate, the first proviso to section 101 (1) (6) authorises the 
Commissioner to give notice to the parties of his intention to issue the certificate. 
The second stage is where the trustee who has been granted a certificate applies to 
the Magistrate for an order delivering possession of the property regarding which a 
certificate has been given. The second proviso states that for the purpose of proceed- 
ings under section 101 (1) (b), the issue of the certificate by the Commissioner shall 
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be conclusive evidence that the property to which it relates belongs to the religious 
institution. It is thereafter that the third proviso is found and it states that nothing 
contained in section 101 (1) (8) shall bar the institution of a suit by any person ag- 
grieved by an order under that sub-section for establishing his title to the said proper- 
As mentioned already this section contemplates proceedings which cover two 
stages. The first stage deals with the issue of a certificate by the Commissioner and 
the second stage deals with the issue of an order by the Magistrate delivering posses- 
sion of the property to the person to whom a certificate had been issued. A person 
may be aggrieved against the order granting a certificate. He may also be aggrieved 
against the order of the Magistrate directing delivery of possession. But the scope 
of the suit under the third proviso to that section is not designed for the purpose of 
cancelling or modifying the certificate of the Commissioner or for cancelling or modi- 
fying the order of delivery of possession by the Magistrate. Itis really a suit intend 
ed for establishing the title to the property and such consequences as may flow there- 
from. The effect of the third proviso is that the proceedings either for the grant of a 
certificate or for the grant of delivery of possession will leave intact the title of the 
person to the property which thus forms the subject matter of a certificate or of an 
order for delivery of possession, such title can be decided in an independent suit. 
The remedy by way of a suit thus provided for in the third proviso to section 101, is 
not intended for setting aside either the certificate granted by the Commissioner or 
the order for delivery of possession granted by the Magistrate. In this respect sec- 
tion 101 third proviso differs from section 76 (2) of Act II of 1927, where the scope 
of the suit is concerned directly with the grant of the lease under section 76 (1), and 
the Court is empowered to modify or cancel the order granting lease, sale, etc. That 
osition, therefore, is quite different from the position visualised in section 101 (1). 
Under section 76 what is intended is to. make a grant of the lease or sale, etc., sub- 
ject to the decision of a Court, for the purpose of modifying or cancelling the order 
of lease. But in section 101 the scope of the suit is not directed either to the certifi- 
cate granted by the Commissioner or to the order directing delivery of possession made 
by the Magistrate, but relates to the determination of the title of the aggrieved party, 
which is preserved intact notwithstanding the order as to grant of the certificate or 
orders as to delivery of possession ; that title can form the subject-matter of a suit 
notwithstanding orders granting the certificate or order delivering possession. From 
the above point of view it appears to me that the power of revision conferred in section 
91 of the Act on the Commissioner can be exercised where the Deputy Commissioner 
grants a certificate, because the right of suit in the third proviso is not directed against 
the proceeding granting certificate, but deals with a different matter, namely, the 
question of title which is unaffected by the grant of the certificate. l 


There was a further argument by the learned Counsel for the petitioner that the 
power of the Deputy Commissioner was exercised by delegation from the Commis- 
sioner under section 13, that the power which the Deputy Commissioner thus exer- 
cised is really. the power of the Commissioner and therefore the Commissioner can- 
not review the orders of the Deputy Commissioner. I am unable to appreciate the 
force of this argument. If the Commissioner exercises the power which the statute 
has conferred on him, clearly he cannot revise his own order under section 21. But 
where the Deputy Commissioner exercises a power on the strength of a general dele- 
gation from the Commissioner, the Commissioner as the supervising authority can 
rely upon section 21 to correct erroneous or illegal orders passed by the Deputy Com- 
missioner exercising in a specific case powers under a general delegation. I see no 
legal impediment to the exercise of the power by the Commissioner under section 21 


in this case. 
The petition therefore fails and is dismissed. There will be no order as to costs. 


S.V.J. Petition dismissed- 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mr. Justice P. S. KAILASAM. 


The Madurai District Co-operative Supply and Marketing Society 
Ltd., by its Secretary .. Petitioners” 


v. 
Kumaravelu Pillai and another l .. Respondents. 


Constitution of India, Article 1950, 226— Interpretation relating to construction of by-law— 
Power of High Court to interfere. i 
Madras District Co-operative Supply and Marketing Society Limited, By law 15 (9) (c)— 
‘Pay —Meaning of—Wnhether includes dearness allowance. 
Words and phrases—‘ Pay’, ‘ Wages’, meaning of 
Under the Industrial Disputes Act (XIV of 1947) and the Payment of Bonus 
Act (XXI 0f1965) the term ‘ wages’ by virtue of the definition includes ‘ dearness 
allowance’. 5o far as the Fundamental Rules are concerned, the word ‘ pay’ is 
used as distinct from other allowances. As the extended meaning of the word 
‘wages’ is given by the inclusive definition, normally the term ‘ wages’ cannot be 
construed as including ‘dearness allowance’ also. The word ‘ pay’ can only be 
construed as distinct from the allowance, on a consideration of the various enact- 
ments and rules in which the terms ‘pay’ and ‘allowance’ are used, it was held that 
the word ‘pay’ in the by-law, can only mean the basic pay without including the 
‘ dearness allowance’. 


Interpretation relating to the Constitution of a bye-law is one of law, and it iS 
for the Court to arrive ata proper meaning of the bye-law, and therefore the 
High Court can interfere under Article 226 of the Constitution of India. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated in the affidavit filed therewith the High Court will be pleased 
to issue a writ of certiorari calling for the records from the.Presiding Officer, Labour 
Court, Madurai in Claim Petition No. 177 of 1966 dated 16—7—1966 and to quash 
the same. 


S. Chellaswamy and A. Shanmugham, for Petitioners. 
N. K. R. Prasad for Row and Reddy, for Ist Respondent. 


The Court made the following 


Orver.—This is a petition filed by the Madurai District Co-operative Suppl y 
and Marketing Society Limited for the issue of a writ of certiorari to call for the re- 
cords in Claim Petition No. 177 of 1966 on the file of the Presiding Officer, Labour 
Court, Madurai, and to quash the order dated 16th July, 1966 and made therein, 


The first respondent was working as a senior salesman in the above Society 
at Madurai. He retired from service on 18th February, 1965, as he had attained 
the age of superannuation. On 22nd March, 1965, he applied to the Society for 
gratuity pay and for refund of the security deposit of Rs. 250. The Society paid the 
first respondent 15 months’ basic pay on 20th January, 1966. The first respondent 
again applied on 29th January, 1966 for the grant of dearness allowance. On 2nd 
February, 1966, the Society rejected the claim of the first respondent for dearness 
allowance. The first respondent, thereafter, filed a petition under section a (2) 
of the Industrial Disputes Act, before the Presiding Officer, Labour Court, Madurai 
for dearness allowance and'for certain other claims. In that petition, the first res- 
pondent claimed 15 months’ pay including dearness allowance ; as, according to 
him, pay would include dearness allowance also. It is unnecessary to refer to the 
other claims, because they are not in dispute in this writ petition. The Labour 
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Court held that the first respondent was entitled to 15 months’ -dearness allowance 
towards gratuity payable to him. oe & ||US 

According to the petitioner, pay would mean only the basic pay and not the 
dearness allowance, and, -as the Society had. already paid 15 months’ basic pay, 
the further claim of the first respondent was not maintainable. The only question, 
therefore, for consideration in this writ petition is whether the first respondent is 
entitled to 15 months’ pay including dearness allowance. _ > 


Bye-law 15 (9) (c) of the Bye-law of the Madurai District Co-operative Supply 
and Marketing Society Limited provides that the maximum amount payable to any 
employee shall ‘not exceed: 15 months’ pay undeér’ any circumstances. The note ex+ 
plaining the term ‘ pay’ provides that pay means the average monthly.salary drawn 
during the last year.of the employee’s service. But as to;whether ‘pay’ includes dear- 
ness allowance or not, the note isnot clear. The question will, therefore, have to be 
decided on a reference to the meanings commonly attributed to the terms ‘ pay ’ and 
‘dearness allowance’. The word ‘pay’ in respect of Government servants is under- 
stood as distinct froin other allowances. Fundamental Rule 9 (21) defines ‘pay’ as 
the amount drawn monthly by a Government servant as (i) the pay, other than spe- 
cial pay or pay granted in view of his personal qualifications, (ii) special pay and 
personal pay,:and (iii) any other emoluments which may be specially classed as pay 
‘by Government. Fundamental Rule 9 (5) defines.* compensatory allowance’ as an 
allowance granted to meet personal expenditure necessitated by the special circums- 
stance in which duty is performed and it includes travellmg allowance. ‘Thus, so 
far as the Fundamental Rules are concerned, the word ‘ pay’ is used as distinct from 


allowances. ' ie o 


In the Industrial Disputes Act, ‘wages’ is defined in section 2 (rr) as meaning all 
rémuneration payable to a workman ‘in respect of his employment, including such 
allowances as dearness allowance, etc. ‘Wages’ is defined in the Concise Oxford Dic- 
tionary as an amour t paid periodically, especially by the day or week or month, for 
time during which workman or servant is at employer’s disposal. ‘The allowance 
-such as dearness allowance is brought within the term of wages by the inclusive de- 
finition in the Industrial Disputes Act. So also, the term ‘average pay’ in section 2 
(aaa) is defined as including the average of the wages payable to a workman, which 
would, by virtue of the definition, include dearness allowance. ‘The word ‘salary’ 
is defined in the Concise Oxford Dictionary as fixed periodical payment made to per~ 
son doing other than manual or mechanical work. The payment towards manual 
or mechanical work is referred to as wages. The word ‘pay’ refers to the payment for 
services done which would include his salary as well as wages. In the Payment of 
‘Bonus Act, 1965, ‘ salary or wage’ is defined in section 2 (21) as meaning all remune- 
ration including dearness allowance. It will be thus seen that under the Industrial 
Disputes Act.and the Payment of Bonus Act, the term ‘wages’ by virtue of the defini- 
tion includes dearness allowance. So far as the Fundamental Rules are concerned, 
the word ‘pay’ is used as distinct’from other allowances. As the extended meaning 
of the word ‘wages’ is given by the inclusive definition, normally the term ‘ wages ’ 
cannot be construed as including dearness allowance also. The word ‘pay’ can only 
be construed as distinct from the allowances, and-so construed, the first respondent 
-will only be entitled to 15 months’ basic pay without taking into account the dearness 


allowance. 


Mr. Chellaswamy, learned.Counsel for the petitioner, referred to a decision of 
the Supreme Court in British Paints (India) Lid. v. lis Workmen', where the Supreme 
‘Court held that, in calculating the gratuity, only the basic wages should be taken 
into account excluding dearness allowance. In Hindustan Antibiotics, Ltd. v. Theiy 
Workmen*, the Supreme Court has ruled in the particular case before it that dearness 
allowance may be included in ‘pay’ for the purpose of arriving at the gratuity paya. 
a aR 
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ble. Itheld that a decision in the question will depend upon the nature of industry, 
whether it is a flourishing one and has the capacity to pay, and will depend upon the 
facts and circumstances vf the case. 


It was submitted on behalf of the first respondent cee: when the Labour Court 
had construed the by-law in question in a particular manner, this Court should not 
interfere unless it was perverse and that when two constructions are open, the one, 
given by the Labour Court should not be interfered with: _The learned ‘Counsel re- 
ferred to the decision of the Supreme Court in Agnani v. Badri Das & others’, wherein 
the Supreme Court held at P. 689. 


P oaea if the tribunal put one interpretation upon the resolution and the High 


Court thought it better to put another, that cannot be said to introduce an error 
apparent on the face of the record m the order of the tribunal.’ ; 


In that case, a resolution was passed appointing a committee for enquiring into cer- 
tain charges. - The resolution was interpreted in one way by the Tribunal and in a 
different way by the.-High Court. In this case, the interpretation relates to the 
construction of a by-law, and as the matter is one of law, it is for the Court to arrive 
at a proper meaning of the by-law. On a consideration of the various enactments 
and rules in. which the terms ‘ pay’ and ‘allowance’ are used I.have no hesitation in 
holding that on a proper construction of the word ‘pay’ in the by-law, it can only 
mean the basic pay without including the dearness allowance. 

For the reasons stated, the order of the Labour Court cannot be sustained. The 
writ petition is allowed. There will be no order as to costs. 


SVJ. 
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[FULL BENCH.] 
JN. THE HIGH COURT OF JUDICATURE AT MADRAS. 


PresENT :—Mr. M. ANANTANARAYANAN, Chief Gane, Mr. Jae P, RAMA- 
KRISHNAN AND Mr. Justice M. NATESAN. 


The Chief Controlling Revenue Authority, Madras | Applicant* 
v. l l 
Messrs. V. Ramakrishna Sons (P.) Ltd., Madras, and another... Respondents. 


Stamp Act (II cf 1899), section 23-A and Article 6 2) and Article 5.'c) of Schedule I— 
Construction of the instrument—Shares in public limited cumpanies deposited as security. 
for the amount due—Instrument, if chargeable as an agreement relating to pledge of moved- 
‘ble property or ds agreement under Article 5 (c). 


On the question whether the instrument in question. (in pursuance of which the 
executants Ceposited with the Bank certain shares in public limited companies, 
as security for repayment of the amount due and payable on overdraft accounts) 
is chargeable, as an agreement relating to pledge, or pawn of moveable property. 
falling under Article 6 (2) of Schedule or as an agreement falling under -Article 

5 (c) of Schedule I of the Indian Stamp Act,’ 18g9. 


Held that the marketable securities having been deposited on the occasion ọ f the 
execution of the instrument by way of security for money advanced or to be 
advanced as required by the provisions of section 23-A of the Stamp Act.. 

- the instrument is one falling under Article 5 (c) of Schedule I. 


‘Case referred to the High Court by the Chief Controlling revenue Authrority, 
Madras, under section 57 of the Indian Stamp Act of 1899. 


The Additional Government Pleader, for APP n 
V. Devarajan, for Respondent». 
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The Order of the Court was made by 


Natesan, 7.—These references under section 57 of the Indian Stamp Act, 1890» 
raise a common question whether the related instrument 1s chargeable as an agree- 
mert rclating to piedge or pawn of moveable property falling under Article 6 (2) 
of Schedule (formerly Article 5 of Schedule I-A) or as an agreement falling under 
Article 5 (c) (formerly Article 4 of Schedule I-A). The language of the two instru- 
ments is identical and the same as in R.C. No. 1 of 1964, which this Court had to con- 
siderard the answer to which isreported in The Chief Controlling Revenue Authority, 
Madras v. Sundaram Finance (P.), Ltd., Madras. Under the instruments in question, 
the executants arranged with the Bank for the cash’ credit or overdraft facilities 
providing security for the advances. The relevant term of the instrument, which 
is relied upon for the Revenue is clause 11 which runs thus : 

“That the borrowers do further agree and hereby give to the said Bank during 
the currency and for the payment of its dues, a general lien and right of set off 
and charge on all moveable -property of every description coming into the posse- 
sion of the said Bank on account of the borrowers or any one of them, or for the 
time being held by the said Bank on behalf of the borrowers or any one of them, 


whether alone or joirtly with others....... '. . Without prejudice to this generality 
any: moneys, bullion, deposits, deposit receipts for moneys, promissory notes.... 
stocks, goods and merchandise........ any other negotiable or transferable 


instruments or securitiés, instruments «end documents of title and mercantile 
documents of every description including hire purchase agreement or contracts 
other than those affecting immoveable property........ Pe 


In the casein R.C. No. 7 of 1965 the overdraft facility is to the limit of 
Rs. 4,50,000 and in the other case R.C. No.8 of 1965 the provisions is for 
overdaraft facility to the extent of Rs. 3 lakas. Now for an instrumen t 
to amount the. pleage or pawn falling under Article 6 (2), there must be 
a present transfer of possession of moveable property. This problem arose 
for consideration in R.C. No: 1 of .1964 above referred 10. Tne Special 
Bench had no difficulty in holding on the terms of the instrument that 
it would create a pawn or pledge of moveable property, provided the bark had 
possession of moveable property, falling under the terms of the instrument when the 
instrument was executed. In that case an affidavit was called for and the affidavit 
filed indicated that the Bank had possessin of certain hire purchase agreements which 
formed security for the amounts advanced and to be advanced. That Special 
Bench therefore held that the case fell squarely within the language of Article 6 of 
Schedule I, the agreement clearly evidencing pledge or pawn of moveable property. 
Tn the present case, an affidavit has been filea by the accountant of the Punjab 
National Bank Ltd., stating that as security for repayment of the amount due and 
payable pursuant to the instruments under consideration on overdraft accounts, the 
executants had deposited witn the Bark certain shares in public limited conipan‘es. 
The shares are specifiea in the affidavit. It is on this deposit counsel for the 
Revenue would coritend that in accordance with the decision in R.C. No. 1 of 
1964, we must hold that the instruments fall under Article 6 (2) of the Stamp Act. 
‘The learned Counsel appearing for the executants draws our attention to section 
23-A of the Stamp Act, the relevant portion of which runs thus : 


“ Where an instrument (not being a promissory note or bill of exchange)—() 
given upor the occasion of the deposit of any marketable security by way o 
security for money advanced or to be advanced by way of loan, or for an 
existing or future debt, or (b) makes redeemable or qualifies a duly stamped 
transfer, intended as a security, or any marketable security, ıt shal] be chargeable 
with duty as ifit were an agreement or memorandum of an agreement chargea- 
ble with duty under Article 5 (c) of Schedule 1........ ü 

Learned Coursel submitg that section 23-A. has an overnding effect and, as in 

the present case, marketable securities only nad been deposited on the occasion of 





1. LL.R. (1966) 1 Mad. 570 »{1966) 1 M.L.J. 6 : 79 L.W. 1 (F.B.). 
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the execution of the instrument by way of security formoney advanced or to be a 
advanced, the instrament is one fallingunder Article 5 (c) of ScheduleI. The 
language of Article 23-A is emphatic and it cannot be denied that the documents 
deposited on the occasion are marketable securities. In the circumstance, our 
answer has to be that theirstruments will not fall under Article 6 (2) of tne Stan:p 
Act as relating to pawn or pledge, but are instruments falling under Article 5 4c) 
of the Stamp Act. The refererces are answered accordingly. No order as to costs. 


V.M.K. ————-— Reference answered accordingly. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—Mnr. Justice T. VENKATADRI. 


K. M. Rajaram .. Petitioner* 
v. , l 
Chinnathurai and another Respondents. 


Madras Panchayats Act (XXXV of 1958), section 25 (2) (c)—Dtsqualificaticn under — 
Lessee of coconut thope belonging to panchayat—If. disqualified for election to the 
Panchayat. 


A person will not be disqualified under section 25 (2) (c), for election as a 
member of a Panchyat, on the ground that he was a lessee of a coconut thope 
belonging to the Pancheyat, on the aate of his nomination. Once a lease had 
been executed and the lessee had taken possession of the leased property, nothing 
rema‘ns to be done by the lessee to the panchayat and he is only required to enjoy 
the usufruct during the period ofthe lease. 


Case law discussed. 


Petit‘on under Article 226 of the Constitution of India praying that in the 
circumstances stated in the affidavit filed therewith the High Court will he pleased 
to issve a writ of certiorari calling for the recoras in O.P. No. 7 of 196% on the file 
of the and respondent hercin ana quash the order 1: ade therein dated 27th August, 
1965. 

P. R. Gokulakrishnan, for Petitioner. 

G. Remaswami for 1st Responder t. 

The Court made the following 

Orprk.—An. interesting question of law arises in this writ petition, viz., whetner 
a person can be disqualified for election as a member of a Panchayat, on the ground 
that he was a lessee of a coconut thope belonging to the Panchayat, on the date of 
the nomination. 

The writ petitioner had taken out a lease of coconut thope belonging to the 
Panchayat. In the election to the Perambur Panchayat, Mayuram Taluk, held 
on 30th January; 1965, the petitioner was declared elected. Tre first respondent 
filed an election petition against the petitioner, for adeclaration that the election 
was void, as the petitioner had an interest in a subsisting contract with the Panchayat 
Board on the date of nomination, and he was therefore disqualified to be a member 
of the Panchayat. 

As per the provisions of the Panchayat Act, a person is disqualified for election 
as a member, if, at the date of nomination or election, he is interested in a subsisting 
contract made with or any work being done for, any panchayat. In the instant 
case, it is commion ground that the petitioner was the highest bidder at the auction 
for the sale of the lease of the property on goth April, 1964. Lhe property owned 
by the Panchayat comprises of 10 coconut trees and 6 lime trees. It is the case of 
the petitioner that on the date of nomination he had surrendered the lease, but the 
Election Commissioner of Panchayats (District Munsif), Mayuram, did not believe 
a z ° 

*W.P. No. 3765 of 1965. 27th April, 1967. 
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this case of the petitioner. He found that there was a subsisting contract in respect 
of the thope at the date of nomination, and that the petitioner was, therefore, 
disqualified unaer section 25 (2) (e) of the Panchayat, Act, 1958, for election 
as a member of the Panchayat. : 


The only question for consideration in this writ petition is whether the petit!oncr 
can he disqualified, merely by reason of the fact that he had taken out a lease of the 


thope belongirg to the Panchayat. 

Learned Counsel for the petitioner contends that, once a lease had been executed 
and the lessee had taken possession of the leased property, nothing remains to be 
done by the petitioner except to enjoy the usufruct during the period of the lease. 
The petitioner’s Counsel, therefore, submits that it cannot be said that there 1s a 


subsisting contract. 


- Before the present Act was enacted, under the provisions of the old Act, there 
was a notification issued by the Government which stated that no person should 
be disqualified for election as a member of a Panchayat on the ground that. at the 
date of nomination or election, he was interested in a ‘subsisting contract made 
with, or any work being done for, the Panchayats, and no member should cease 
to hold office as such on the ground that he acquired any interest in any such 
contract. But under the provisions of the present Act, a member shall cease to 
hold office as such if he acquires any interest in any subsisting contract with, or 
work being done for, the Panchayat. In this case, cari it be said that the petitioner 
is interested in a subsisting contract made with, or any work being done for, the 
Panchayat? TE i 


Learned Counsel has cited K. S. Sharma v. Ramgulam1, a case on identical facts, 
wherein the question for consideration was whether a contract oflease with 
municipal committees would be a disqualification under clause (1) of section 15 of 
C. P. and Berar Municipalities Act, which says that no person shall be eligible for 
election, selection or nomination as a member of a committee if such person has 
directly òr indirectly any interest in any contract with, by or on behalf of the com- 
mittee, while owning such share or interest, A Division Bench of the Nagpur High 
Court has held in that case, that, where a contract is complete:y executed by both 
the parties and nothing remains to be done.by either side, the contract is whoily 
exhausted and ceases to have any effect. In Bholanath v. Krishna Chandra Gupte” 
the Election Tribunal has held that a person to whom the Collector has leased out 
land under section 4 of the U.P. Land Utilisation Act, 1948, is not disqualified under 
section 7 (d) of the Representation of the People Act, 1951, as the transaction is not 
a contract, express or implied, between the'lessee and the State Government, for 
the supply of goods, to, or the performance of any services undertaken by, the State 
Government. In Lumba Ram v. Ram Narain®, the Director of the Department of 
Mines and Geology of State granted to the petitioner the sole right to quarry build- 
ing stone from the various quarries of the State under a contract which contained 
a stipulation that the petitioner agreed to submit to the excavation and removal 
of all stone required for the State Railway and Military Works and also to allow 
the P.W.D. contractors to excavate and remove all stone required for Government 
works on payment ofa fixed royalty. The Election Tribunal held that the contract 
was not one for the supply of goods to the Government within the meaning of section 
7- (d) of the Representation of the People Act, as there was no agreement to supply 
goods but only to allow the removal of stone required for Government pruposes. 
In R. Deshpande v. Mutiam Reddy*, it was alleged that the first respondent therein 
was a beedi-leaf contractor of the Government for some- named villages which 
contract was subsisting at the time the nomination papers were filed, and therefore 
his election should be set asida The question for consideration was whether the 
terms of the contract deemed it a contract for the supply of goods or the execution 





ALR. 1954 Nag. 255, s E.L.R. 319. 


1. 3, 5 
2. 6E.L.R. 104. 4. ALR. 1561 A.P. 180. 
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of any works or the performance of any services undertaken by the appropriate 
Government. The Bench observed that the. nature of the Beedi-leaves contract 
was such that no supply of goods or execution of any works to or for the Government 
was envisaged, and that the agreement between the Government and the first 
respondent as one for sale and purchase of beedi-leaves, pure and simple. In Dip 
Narain Singh v. Nageshar Prasad}, it was held by a.Full Bench of the Allahabad 
High Court that once a document transferring immoveable property had been duly 
executed and registered, the transaction passed out of the domain of mere contract 
into one of conveyance, and that such a complete transaction was governed by the 
provisions of the Transfer of Property Act. The same view was held in the case of 
lease in Kandasami Pillai v. Ramasami Mannadi?, After referring to the above case, 
it is observed in K. C. Sharma v. Ramgulam®, that, although, therefore, in a case of 
completed lease there is a continuing liability to pay rent, it cannot be referred to 
the contract after it is executed and that this liability would; after the completion 
of the lease, be enforceable under section 108-B (1), Transfer of Property Act, and 
not under the provisions of the Contract Act or Specific Relief Act. 


Lastly, In C. V. K. Rao v. D. B. Rao4, the Supreme Court held that in the case 
of a mining lease by Government, where there was a covenart for pre-emption of 
minerals in favour of Government, the rignt of-pre-emption did rot arrount. to 
contract'for supply of goods which could be said to subsist-between the parties. Theis 
Lordships have observed that the disqualification which results from section 7 (d) 
of the Representation of the People Act is conditioned by a number of circumstances, 
there must be a subsisting contract between the appropriate Governmert and the 
candidate, the contract must be in the course of trade or business of the candidate 
and finally-it must be inter alia for the supply of goods to such Government. In 
the present case, the petitioner is not supplying the usufruct to the Panchayat. 
He cannot be said to supply goods to the Panchayat. nor render service to the 
Panchayat under the alleged contract. “It is also useful to refer to ‘the following 
Passage occurring in Tranton v. Astor5, ae 


“I will say at once that I think that the real and sufficient answer to the claim 
of the plaintiff in this action is that even if Government department acting 
directly does give an, order to a newspaper for the insertion of a Government 
advertisement in-a particular issue of the newspaper, and the newspaper accepts 
and inserts the advertisement, and that is-all, such a transaction is not a cortract 
or agreement within the meaning of this legislation at all, and such casual or 

` transient transactions are not the kind of contracts covered by these statutes, 
but that what are meant to be covered are contracts of a more permanent or 
continuing and lasting character, the holding and enjoying of which might 
improperly influence tre action both of legislators and the Government.” 


Therefore, in the present case, once the petitioner has taken out a lease of the 
thope belonging to the Panchayat and once the lease has been executed, there 
remains nothing to be’ done by the petitioner .fo the Panchayat, and he 1s 
only required to enjoy the usufruct of the leasehold property during the period of the 
lease. And the petitioner is not supplying any goods to the Panchayat. ‘Therefore, 
on a review of the case-law and upon facts, it appears tc me that the conclusion come 
to by bl Election Comm'ssioner is vitiated by an error apparent on the face of the 
record. f po 


Yhe Writ Petition is allowed but without costs. 


V.K. ee ; ` Petition allowed. 


1. A.LR. 1930 All. 1 (F. B.) 4. (1965) 1 M.L.J. (S.C.) 116 : (1965) 1 An. 

2. I.L.R. 42 Mad. 203 : 36 M.L.J.313 : W-R. (S.C.) 116 : (1965) 1 S.C.J. 614: A.LR- 
A.I.R. 1919 Mad. 168. 196%S.C, 93. 

3. A.LR. 1954 Nag. 255. 5. (1917) 33 T.L.R. 383. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—-Mr. Jusiice K. SRINIVASAN AND Mr. Justice R. SADASIVAM. 


Madurai Nayagamma and others .. Petitioners“ 
U. 
Plantain Merchants Association, represented by its Secretary Respondent. 


Madras Buildings (Lease and Rent Control Aci) (XVIII of 1960) section 26-—Eotc tion 
order against —Chief tenant—Sub-tenants such not made parties to evirticn petition— 
Whether order binding on sub-tenanis. 


Civil Procedure Code (V of 1908), Order 21, Rules 35 and 98—Applicabliity of, to sub- 
tenants not made parties to eviction petition. 

An order of eviction obta'ned against the Chief tenart can be executed by 
evicting the sub-tenants who were not made parties in the Application for 
eviction. i 

If the sub-tenants are mace parties, the order of eviction would be binding on 
them of its own force and execution could be levied under Order 21, Rule 35, 
Civil Procedure Code. But if the sub-tenants are not n.ade parties to the eviction 
application, they will not be parties to the order ard any obstruction for delivery 
in execution would fall only under Order 21, Rule 98, Civil Procedure Code. 
The rights of a sub-tenant who has not been made a party, are sufficiently pro- 
tected by the general provisions contained in Order 21, 1ules 98 to 103, Civul 
Proceaure Code. ~ . 


Petition urder section 25 \1) \2) (i) reau with the Proviso to section 18 of Madras 
Act XVIII of 1960 praying the High Court to revise the order of the Third Assistant 
Judge of the City Civil Court, Madras, in E. A. No. ggo of 1964 in E. P. No. 456 
of 1964—H. R. C. No. 544 of 1964, Rent Controller, Madras. 


O. Radhakrishnan, and C. B. Venkataswami, for Petitioners. 
E. A. Viswanathan, for Respondent. 
The Order of the Court was made by 
Sadasivam, F.—The question that has been referred to this Bench by 
Alagiriswami, J., is l 
“ Whether an order of eviction obtained against a chief tenant could 
be executed by evicting the sub-tenants who were not made parties to the 
application for eviction.” 


The petitioners obstructed delivery of possession in the execution appl’ ~ 
cation filed by the respondent-landlord, who had obtained an order of eviction 
agairst the chief tenant before the Rent Controller in H.R. C. No. 544 of 1964. 
‘The petitioners were not made parties to the application for eviction by, the 
respondent-landlord filed under the Madras Buildings (Lease and Rent Control) 
Act XVIII of 1960, hereinafter called the Act. ; 


The contention of the learned Advocate for the petitioners is based on section 
26 of the Act which is as follows : 


“ Any order for the eviction of a tenant passed under this Act shall be binding 
on all sub-tenarts, who were made parties in the application for eviction but any 
person who became a sub-tenant after the date of the application for eviction 
shall be bound by the order of eviction and be evicted as if he were a party to the 
proceedings, provided that such order was not obtained by fraud or collusion.” 


The definition of ‘tenant’ in section 2 (8) of the Act does not take in a sub- 
tenant. Under section 12-C of the earlier Madras Buildings (Lease and Rent 
Control) Act XXV of 1949 any order for the eviction of a tenant passed under 
the Act shall be binding on all sub-tenants under such tenant, whether they were 
parties to the proceeding or nôt, provided that such order was not obtained by fraud 


or collusion. 
Tg Srp epee ==> 
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In his order of reference Alagiriswami, J. has referred to the decisions of this 
Court which have uniformly held that in spite of the wording of section 26 of the 
Act, the eviction order could be executed against sub-tenants though not made 
parties to the eviction application. He has made this reference on the ground that 
the change in law, effected by section 26 of the Act, has not been fully considered in 
those decisions. The decisions referred to are those of Ramamurti, J. in Rama- 
Chandra Chetty v. Mothaliyandan Chettiar}, and Abdul Jameel v. Messrs. Simpson and 
Machonochy Ltd.?, which was not reported at the time of reference. 


In the earlier decision, Ramamurti, J. has referred to the decision of the 
Supreme Court in Rupchand v. Raghanshi (P.) Ltd.2. At page 18g2 of the said 
decision, in paragraph 13, the Supreme Court has pointed out that where the 
landlord institutes a suit against the lessee for possession of the land on the basis of 
a valid notice to quit served on the lessee and does not implead the sub-lessee as a 
party to the-suit, the object of the landlord is to eject the sub-lessee from the land 
in execution of the decree and such an object is quite legitimate, and that the decree 
in such a suit would bind the sub-lessee. The Supreme Court pointed out that this 
may act harshly on the sub-lessee but this is a position-well understood by him when 
he took the sub-lease. This is what Ramamurti, J. has referred to in Ramachandra 
Chetti v. Mothaliyandan Chettiar}, as settled law, that, if a decree for eviction is passed 
against the main tenant, the order of eviction can be straightaway enforced and 
executed as against the sub-tenant and, pointed out that by enacting section 26 of 
the Act it was not the intention of the Legislature to make a deliberate departure 
from this settled and accepted position in law. It is clear from Mulla’s Transfer of 
Property Act, 5th Edition, page.700 that the sub-lessee is not entitled to larger rights 
than the lessee himself and that there is no privity of estate or contract between him 
and the landlord of his lessor. e 


The decision in Parthasarathi Chetti v. Chitra Pillai4, though rendered prior to the 
date of reference has been reported subsequently and this decision deals with the 
very point which has led to this reference. At page 88 of the decision Natesan, J. 
has pointed out: 


“The object of the particular provision in the old Act and the effect of the 
variation by the new Act can be appreciated only if the general law in regard to 
the matter and the processual law relating to execution of the order in question 
is understood.” z 


Under section 12-C of the Madras Act' XXV of 1949 an order for the eviction 
of a tenant passed under the Act shall be binding on all sub-tenants under such 
tenant, whether they were partiés to the proceeding or not, provided that such 
order was not obtained by fraud of collusion. But, under section 26 of the Act, 
only the binding nature of the order of eviction against the sub-tenants who were 
made parties, was specified, leaving the general law as to the rights and liabilities 
of the sub-tenants not made parties intact. It is clear from the latter part of section 
26 of the Act that persons who became sub-tenants after the date of application for 
eviction shall be bound by the order of eviction, whether made parties or not. If 
the sub-tenants are made parties, the order of eviction would be binding on them 
ofits own force and execution could belevied under Order 21, Rule 35, Civil Procedure 
Code. But if the sub-tenants are not made parties to the eviction application, 
they will not be parties to the order and any ‘obstruction for delivery in execution 
would fall only under Order 21, rule 98, Civil Procedure Code. Natesan, J. has 
pointed out, at page 88 of the decision in Parthasarathi Chettiv. Chitra Pillai4, that in 
such circumstances the provisions of Order 21, Rule 97, Civil Procedure Code, 
have to be availed of by the decree-holder and if the Court is satisfied that the 
objection was wanton and made without just cause, the obstruction could be directed 
to be.removed and the decree-holder placed in possession, dispossessing the sub- 
eB EA See ALE BREET 
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tenant. The sub-tenant,:who is not made a party may set up independent right to 
continue in possession ‘of the demised premises: Thus, as pointed out by Natesan, 
J., a sub-tenant who was not made a party to the eviction application may set up 
his own title or he may plead a direct tenancy, apart from contending that the evic- 
tion order‘had been obtained fraudulently and in collusion. The rights of a sub- 
tenant, who- has not been made a party, are sufficiently protected by the general 
provisions contained in Order 21, rules 98 to 103, Civil Procedure Code. uae 
We, therefore, answer the question in the affirmative, that is to say, that the 
order of-eviction obtained against the chief tenant can be executed by evicting the 
sub-tenants who were not made parties ‘in the application for éviction. =e 
{The petition then came up for final hearing before Alagiriswami, J.] 
The Court made the following - | ar: 
_ Orpvert.—The only question in the Civil Revision Petition is whether an order 
for eviction obtained against the chief tenant is binding on the sub-tenants also,” 
even though they might not have been added as parties to the proceedings. The 
matter was before a Bench and it has since decided that it is binding on the sub- 
tenants. There is no other question in the Civil Revision Petition and it is accord- ` 
ingly dismissed with costs. The petitioners will have a period of three months to 
vacate. - va i a i i na 
SVJ ; l AR tes a Answered in the affirmative. 
, Revision-dismissed. 


. IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
_ Present :—Mr. M. ANANTANARAYANAN, Chief Justice. 


N. Bhaktavatsalu Chetty and others i l oe Petitioners . i 
De. 3 eof 
M. Natesa Achari (decd.) and others -.. Respondents. 


Madras Buildings (Lease and Rent Control Act (XVIII of 1960), section 10 (3) (b)— 
Interpretation—Landlord trust seeking to evict tenant for using the: butlding as a 
ey ama so as to increase its income—lIf justified under section-10 (3) (b} of 
the Act. . 

On the question whether the landlord trust is entitled to evict the tenants, so 
that the building can be used as a Kalyanamantapam, in which contingency, the 
Trust expects that a much higher income will be derived, held that the expression 

- ifthe puilding is required for purposes of the institution” in section 10 (3) (b) of , 
Madras Act (XVIII of 1960), cannot be so interpreted as to defeat the very 
object of the statute, which is one primarily intended for the protection of tenants 
from “unjust” or. “undue” eviction, and thus read,. unless one of the objects 
of trust-is the celebration of marriagesin a Mantapam, the tenants’ occupying . 
certain residential premises belonging to the trust cannot be evicted under ` 

` section 10 (3) (b) of the Act. ae “i f sae 

Petition under section 25 of Act XVIII of 1960 praying the High Court to 

revise the order of the Smal] Cause Court, Madras, in H.R.A.No. 661 of 1964 in 

H.R.C. No. 2552 of 1963. oo a ae o - 
P. Raghaviah, for Petitioners. A e d 
V.N. Srinivasa Rao and C.S.. Rajappa, for Respondents. 

The Court delivered the following | 

JupomENnT.—Under the circumstances of,this revision proceeding by the tenants 

of certain premises, it appears to me to be clear that the petition will have to be 

allowed. ‘The facts are not in dispute, that the landlord is the Rajachar Amma- 
kanna Ammal Trust, a religious and charitable endowment represerted by the 
trustees. The revision petitioners are the tenants of certain residential premises. 








+ Ath October, 1967. 8th Septemter, 1967. 
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Briefly stated, the landlord claims the right to evict these tenants under section 
10 (3) (b) of Madras Act XVIII, of 1960; which is in the following terms : 


“ Where the landlord of a building, whether residential or non-residential, is 

a religious, charitable, educational or other public institution; it may, if the build- 

ing is required for the purpose of the institution, apply to the Controller.... 

for an order directing the tenant to put the institutior in possession of the 
. building.” 


At first, I was inclined to the view that the effective words of this sub-section, 
namely, “ifthe building is required for purposes of the institution” may have to 
be interpreted in a wide, rather than in a restricted sense. But, obviously, these 
words cannot be so interpreted as to defeat the very object of the statute, which 
is one primarily intended for the protection of tenants from “ unjust” or “undue” 
eviction. In thé present case, the tenants (revision petitioners) are in occupation 
of certain residential premises belong‘ng to the - trust, and jt is not pleaded that they 
committed ‘default in the payment of rent, or gave cause for any other ground for 
eviction, which is available to the landlord trust under the statute. Nor is this a 
case where the landlord trust is attempting to avail itself of section 14 (1) (6) of 


the Act, requiring the building for the purpose of immediate demolition and recons- 
truction. | 


Simply stated, this is a case in which the landlord trust is seeking to evict the 
tenants, so that the building can be used as a Kalyanamantapam, in which contin- 
gency, the trust expects that a much higher income will be derived. It seems by 
me that the argument is clearly fallacious, that the eviction of atenantfrom a resi- 
dential building belonging to the trust, in order to get more money by releasing the 
property to some other person for a limited purpose, can be one of the valid purposes 
of the trust, on the logic that the trust has to subsist on its revenues. If that argu- 
ment is accepted, every trust will be automatically entitled to evict all or any of its 
tenants at pleasure, wholly disregarding the protection offered to tenants under the 
various provisions of Madras Act XVIII of 1960. The argument is certainly 
sustainable if the celebration of marriages in a Mantapam, is one of the objects for 
which the trust was founded. But that is not the case. Nor does the Trust re- 
quire the building for its dwn use. The trust appears to be merely clutching at 
possession of the building, by evicting the present tenants, so that a higher income 
can be derived, irrespective of the fair rent which might be-fixed for the premises 
under the Act. 


I find that a very similar case came up before Veeraswami, J. in Oficial Trustee 
of Madras v. M/s. Gopalji Champshi & Co.,1 which is briefly reported. I have also 
obtained and perused the full text of the judgment. There were other facts involved 
in that case, not germane to the present proceeding, since the Official Trustee 
‘was the applicant there, and he. did not fulfil the criterion of being a religious, 
charitable, educational or public institution under section 10 (3) (b) of the Act. 
But this apart, the learned Judge has explicitly observed that the Trust must 
require possession of the building ‘‘ for its own purpose.” Curiously, that was also a 
case in which an attempt was made to convert the premises as a Kalyanamandapam. 


t 


Uater thə circumstances, it follows that in this case also, section 10 (3) (b) 
of the Act is not attracted to the facts of the case. Adm'ttedly there is no other 
provision upon which the revision petitioners (tenants) can be now evicted. I am 
leaving open the question of the determ‘nation of fair rent for this premises, if the 
contention of the trust is correct, that the prem’ses have been leased for very much 
below the true rental value. The revision is allowed accordingly and the order of 
eviction of the Court below is set aside. No order as to costs. The C.M.P. No. 
10533. of 1967 is allowed. ° 


'V. M. K. n l Revision allowed. 








1. (1967) 1 M.L.J. 45 (N.R.C.) : 80 L.W. (Short Notes) 17. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS.. 
PRESENT :—Mr. Justice K. S. VENKATARAMAN. 


C. D. Dhanaraj and another 
v. 
S. Nami Stella Sarojini and others 
Civil Procedure Code (V of 1908), section 115—Interpretation—Meaning of ‘ material 
irregularity’ —Error of procedure in the course of the trial which is material and which 
may have affected the ultimate decision—Failure of the Subordinate Court to exercise a 
jurisdiction vested in it—E,ffect—Addttional written statement to be received. : 


Section 115 of Civil Procedure Code (V of 1908), inter alia provide d that the 
High Court may call for the records of any case which has been decided by any 
Court subordinate to such High Court and in which no appeal lies thereto and is 
such subordinate Court appears (4) to have exercised a jurisdiction not vested in 
it by law, or (b) to have failed to exercise a jurisdiction so vested or (c) to have acted 
in the exercise of its jurisdiction illegally or with material irregularity. 


The expression “‘ material irregularity” in clause (c) should be construed as 
committing some error of procedure in the course of the trial'which is material in that 
it may have affected the ultimate decision. Thus, so long as the Subordinate 
Court has jurisdiction to decide the question the mere fact that the Court decided 
the case wrongly either in law on in fact, will not itself amount to acting ille- 
gally or with material irregularity. 

The learned Subordinate Judge in this case has not acted illegally or with 
material irregularity, but has failed to exercise a Jurisdiction vested in him. There- 

_ fore on facts, it has to be held that the additional written statement should be 
received, but omitting the last portion of paragraph 2 thereof and paragraph 5 


thereof. 
Petitions under section 115 of Act V of 1908, praying the High Court to revise 
the order of the Sub-Court, Tuticorin, in I.A. No.180 etc. of 1966 in O.S.No. 163 


of 1963. 
F.S. Vedamanickam, for Petitioners. 
K. Gopdlachari and T. Krishnan, for Respondents. 


The Court delivered the following 

JupemeNntT.—The revision petitions are connected and hence they are being 
disposed of together. The petitioners are the defendants in the suit O.S.No. 16 of 1963 
on the file of the Subordinate Judge’s Court, Tut’corin. The suit was‘filed by the 
four pla‘ntiffs claim’ng an one-fourth share of the properties listed out in the four 
schedules to the plaint.” The parties are Christians governed by the Indian Succes- 
sion Act, 1925. The pla‘ntiffs alleged that the properties belonged to their materna- 
grandfather, Gnana Doraiswami Nadar, who died intestate on gth March, 1955. 
Their mother’s mother Ratnamani Sellammal was the first wife of Gnana Dorai- 
swami Nadar. The three defendants are the sons of Gnana Doraiswami Nadar 
by his second wife Gnana Siromani Ammal. Ratnamani Sellammal, the first 
wife died during the lifetime of Gnana Doraiswami Nadar and the second wife died 
shortly after his death in November, 1955. The heading of the properties in. 
schedule II was ‘ Properties of Gnana Doraiswami Nadar in the name of Gnana 
Siromani Ammal’. The plaint further alleged in para. 6, that, besides the properties 
mentioned in the four schedules, Gnana Dora'swami Nadar owed other properties. 
which the defendants ‘‘ have to be directed to disclose.” 


The first defendant filed a written statement which was adopted by defendants 
2 and 3. Their main defence was that the plaintiff’s grandmother had received 
some properties from Gnana Doraiswami Nadar in full settlement of her claims, 


——— enn nnn nn scence nnn 
* G.R. P. Nos. 1916 of 1966 and 383 of 1967. ~ 27th September, 1967.. 


Petitioners*® 


Respondents. 
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that consequently the plaintiffs were not entitled to any share and that their share, 
if any, could only be the one-sixth. We are not now concerned with these defences, 
We are now only concerned with the answer to paragraph 6 of the plaint which is 
contained in paragraphs 4 and 12 of the written statement. In paragraph 4 the 
defendants stated that the third schedule properties were the exclusive properties 
of the mother of the defendant, Gnana Siromani Ammal, and that the plaintiffs 
Were not entitled to any share in them. In paragraph 12 it was stated : 


“There are no other properties belonging to the family except whatever is 
set forth in the schedules I, II and IV, schedule III being properties which 
belong to the mother of the defendants in her own right.” 


Thus the definite admission of the defendants was that the properties set forth 
in schedules I, II and IV belonged to Gnana Doraiswami Nadar. But, after several 
adjournments, they filed the two applications out of which these revisions arise 
(I.A. Nos. 180 and 181 of 1966) to amend the written statement and to receive an addi- 
tional written statement. The affidavits filed ir support of the applications are to the 
effect that they were all employed in Government service in distant places and had no 
real knowledge of the relevant documents and papers relat‘ng to the propert'es.. 
They were under the impression that the plaintiff’s cla'm was untenable and that the 
plaintiffs would compromise the suit and’ that is why they did not take much 
care in filing the original written statement. But, when they realised that they had’ 
to go to trial, they searched the papers again in order to prove their title to the 
third schedule properties, and in the course of such search they found certain docu- 
ments m xed up with old papers showing that not only the properties listed in the 
third schedule, but certain other items also, not belong'ng to Gnana Doraiswami 
Nadar had been included in the plaint as belong’ng to Gnana Doraiswami Nadar. 
In particular, item No. 2 of plaint first schedule, and items 1 and 2 of plaint fourth 
schedule also belonged to the defendant’s mother Gnana Siromani Ammal. She 
had purchased them with her own moneys, paid tax and enjoyed them during her 
lifetime, and they were subsequently enjoyed by the defendants as their mother’s 
properties. The particulars are to be found in paragraph 4 of the additional written 
statement sought to be filed. 


It was then alleged in paragraph 5 of the additional written statement: 

“ Further in item No. 18 of Schedule II, extent is 10 cents belongs to this defen- 
dant (2nd defendant) he having purchased it with his earnings. As such the 
plaintiffs cannot claim any share in this item.” 


The extent given in the plaint schedule for this item is 67 cents. 


The prayer in I.A. No. 180 of 1966 was to delete from paragraph 12 of the 
written statement the words “‘ except whatever is set forth in schedules I, II and IV, 
schedule ITI being properties which belonged to the mother of the defendants in 
her own right.” The prayer in I.A. No. 181 of 1966 was to receive the additional 
written statement. 


These applications were opposed by the plaintiffs. The learned Subordinate 
Judge by a common order dated 11th August, 1966 dismissed both the applications. 
After quoting Order 6, rules 7 and 17, Givi] Procedure Code, he observed : 


“* Apart from the question of enormous delay on which ground alone it cannot 
be said that the pet‘t:ons could be dismissed, it is evident that the proposed amend-. 
ments of the written statement of the first defendant and the additional written 
statement sought to be filed go back upon the admitted position that the properties 
described in the Schedules I, II and IV belonged to the family and hence were 
liable for partition. A new case is thereby sprung upon the plaintiffs, for the 
first time and there is nothing to show that the facts set up were not within the 
knowledge of the defendants or could not have beer ascertained by them earlier. 
So the Court will be justified in rejecting these petitions.” 


C.R.P. No. 1916 has been filed in respect of ILA. No. 180 of 1966 and C.R.P.. 
No. 383 of 1967 has been filed in respect of ILA. No. 181 of 1966. 
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In my opinion, the learned Subordinate Judge did not sufficiently appreciate 
the circumstances set out in the affidavits of the defendants, nor am I. sure that he 
kept in view the principles bearing on the.question of allowing amendments. The 
result was that he failed to exercise the jurisdiction. vested in him to permit the - 
amendments and did not proceed to consider the. further question as to how far 
the amendments could be allowed. Under these circumstances, it is the duty of 
this Court to interfere in revision under section 115 (b), Civil Procedure Code. 


In Subramania Iyer v. Hitchock+, a.Bench decision of this Court, there is a detailed 
discussion. of the principles which should govern the disposal of an application for 
amendment of a written statement ra'sing a pleainconsistent with an earlier admission 
in the original written statement. Itis pointed out that the earlier admission might 
have been made by m'stake and that in such case the Court should be liberal in 
allowing the amendment. But, where there is reason to think that the earlier 
admission m'ght have been made by m'stake and that in such case the Court should 
be liberal in allowingth: amendment. But, where there is reason to think that the 
earlier admission was not made by m‘stake and that the defendant deliberately 
changes his mind later, he should not be allowed to amend. Dharmalinga Chetti v. 
Krishnaswami Chetti®, Md. Ibrahim Maricar v. Ahmed Maricar”, Muthusami Raja v. 
Ramu Ammal‘, are cases in which amendments inconsistent with previous admissions 


were allowed. l 
So far as the facts in this case are concerned, there is nothing inherently i mpro- 
bable in the circumstances alleged in the affidavits of the defendants, so far as the 
properties, which are set forth as belonging to Gnana Siromani Ammal in addition 
to the third schedule properties are concerned. It must be remembered tha t, 
after all, we are only at the stage of permitting an amendment, and still at the trial 
the defendants will have to substantiate their.claim and naturally they would be 
asked at the trial to explain their earlier adm'‘ssion. But the amendment regarding 
item 18 of Schedule II stands on a different footing. If, as is now alleged, the second 
defendant had purchased a portion of the ten cents with his earnings, it is a fact 
which he could not have forgotten when he fit-d the o-iginal written statement. 
Accordingly that amendment cannot be permitted. 

There is also another point that, except in respect of the plant first schedule, 
item 2, second schedule, item 2, fourth schedule, items 1 and 2 and the third schedule 
‘which are said to belong to the defendant’s mother, Gnana Siromani Ammal,. the 
defendants must be pinned down to their adm'`ssions in the-original written state- 
ment that the other properties belonged to Gnana Dora'swami Nadar. I mention 
this, because in paragraph 2 of the additional written statement there is an attempt 
to put the plaintiffs to proof of the title of Gnana Doraiswami Nadar in respect of 
each and every item of the plaint schedule properties. That attempt cannot be 
permitted. Paragraph 2 of the aqditional written statement runs thus: 


“The averments in para. 6 of the plaint are incorrect and marde by the plaintiff 
without regard for truth and facts. The defendants do not admit that the entire 
plaint schedule mentioned properties belonged to G. D. Nadar and plaintiffs 
are put to strict proof that G.-D. Nadar had absolute right over each and every 
item of the plaint schedule properties and to prove the correctness of the extent.” 

The portion “the plaintiffs are put to strict proof that G. D. Nadar had absolute 
tight over each and every item of plaint schedule prop :rt’es and to prove the correct- 
ness of the extent ” must be deleted. 

In Dharmalinga Chetti v. Krishnagwami Chetti? Panchapakesa Aiyar, J. interfered 
under section 115 (b), Civil Procedure Code. But in Muthuswami Raja v. Ramu 
Ammal*, Subramaniam, J., interfered under section 115 (c) on the ground that the 
learned Subordinate Judge had acted w'th material irregularity in the exercise of 
his jurisdiction in refusing to allow the amendment prayed for. In Md. Ibrahim 


ae 


a 
1. (1925) 22 L.W. 26: A.LR. 1925 Mad. 3. (1948) 2 M.L.J. 576: 61 L.W. 836: 

50. 1949 Mad. 541, J peony 

. 2, (1948) 2 M.L.J. 644: A.I.R. 1949 Mad. yer (1958) 1 M.L.J. 302 : A.I.R. 1958 Mad. 


467. 


i DHANARAI v. $.N.s. SAROJINI (Venkatarcnian, J.). 393 


Maricar v. Ahmed Maricar, (a decision of Rajagopalan, J.) it is not stated whether 
clause (4) or clause (c) was applied. It seems to me that in this state of the rulings 
it is desirable for me to give my reasons for holding that a case like the present. case 
comes under clause (6) and not under clause (c) of section 115. Section 115, Civil 
Procedure Code, runs: 


“The High Court may call for the record of any case which has been decided 

by any Court subordinate to such High Court and in which no appeal lies thereto 

and if such subordinate Court appears (a) to have exercised a jurisdiction not 

- vested in it by law, or (6) to have failed’to exercise a jurisdiction so vested ‘or 

- (c) to have acted in the exercise of its jurisdiction illegally or with material irregu- 
larity.’ . 


There are numerous decisions on the question, as can be gathered from the 
Commentaries of Mulla and the A.LR., but it is sufficient to mention the follow- 
ing decisions of the Privy’ Council and the Supreme Court. Raja Amir Hasan 
Khan v- Sheo Bags Singh®,. Balakrishna Udayar v. Vasudeva Ajyar®, Venkatagiri Aiyangar v. 
Hindu Religious "Endowments Board, Madras‘, Faychand Lal Babu v. Kemalhksha 
Choudry®, Kocharde Chamria v. Radhakissen Chamria®, and als> Chellammal Anni v. 
Masanan Samban’. a l i 


In the two decisions first mentioned their Lordships point out that, so long as 
the Subordinate Court has jurisdiction to decide the question the mere fact that 
the Court decided:the case wrongly either in law of in fact, will not by itself amount 
to acting illegally or with material ‘irregularity, In Venkatagiri Atyangar v. Hindu 
Religious Endowments Board, Madras*, their Lordships observed : i i 


“Section 115 applies only- to cases in which no appeal lies, and where the 
Legislature has provided no right of appeal, the-manifest intention is that the 
order of the Court, right or wrong, shall-be final. The section empowers the High 
Court ‘to satisfy itself upon three matters (a) that the order of the Subordinate 
Court is'within its jurisdiction .(4) that the.case is one in which the Court ought to 

exercise jurisdiction (¢) that in exercising jurisdiction the Court has not acted 
illegaliy, that is, in breach of some provisions of law, or with material irregularity, 
that is, by committing some error of procedure in the course of the trial which is material in 
that it may have affected the ultimate decision: If the High Court is satisfied upon 
these three- matters, it has power~to interfere, because it differs, however, 
profoundly, from the conclusions of the Subordinate Court upon questions of 
fact or law.” (The italics-is mine). 


It will be seen that their Lordships construe material irregularity as committing 
some error of procedure in the course of the trial which is material in that it may have 
affected the ultimate decision. 


In Jay Ghand: Lal Babu v. Kamalaksha Chaudry®, their Lordships point cut that 
though a Subordinate Court m'ght not have acted illegally or With material irregula- 
rity sò as to justify interference in revision under sub-section (c), nevertheless, if 
the erroneous decision results-in the Subordinate Court exercising a jurisdiction not 
vested in it by law, or failing to exercise a jurisdiction so vested, a case for revision 
arises under sub-section (a) or sub-section (6) and sub-section (c} can be ignored, 
That was a case where the Subordinate Court dismissed the application of the 
defendants filed for scaling down a debt under the provisions of the Bengal Money- 
lenders Act, holding that the loan in question was a.commercial loan, and, therefore 
the Act did not apply. The High Court held that the loan was not a commercial 


. 1.41948) 2 M.L.J. 57G: 61 L.W. 836. ADR. 5. L.R. (1949) 76 I.A. 131: (1949) 2 M.L.J. 
1949 Mad. 541. 6: ALR. 1949 P.G. 239. 


2. LLR. (1885) 11 Cal. 6 : 11 I.A. 237. ` 6. (1953) J M.L.J. 100 : (1952) S.C.J. 633 : 
3. L.R. (1967) 44 LA. 261 : 33 M.L.J. 69: (1953) S.C.R. 136 : ALR. 1953 S.C. 23. 
LLR. 40 Mad. 793 : 6 L.W. 501 {P.C.) 7. (1965) 1 M.L.J. (S.C.) 18 : (1965) 1 An. 


. 4. L.R. (1949) 76 LA. 67 ; (1949) 1 M.LJ. WR. ($.C.) 18 : (1985) 1 S.C.J. 260 : (1664) 7 
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loan and interfered in revision under section 115 (4). ‘That was confirmed by their 
Lordships of the Privy Council. The relevant passage in the above decision of the 
Privy Council has been quoted with approval by their Lordships of the. Supreme 
ra in Keshardeo Chamria v. Radha Kissen Chamria+, and their Lordships further 
add: E o 


` «c Reference may also be made to the observations of Bose, J., in his order _of 
reference in Narayana Sonaji v. Sheshro Vithoba*, wherein it;was said that the words 
‘illegality? and ‘ material irregularity ° do not either errors of fact or law. 
They do not refer to the decision arrived at but the manner in'which itis reached. 
The errors contemplated relate to material defects of procedure and not to errors 
of either law or fact after the formalities which the ldw prescribes have been 
complied with.” ; a 


-~ 


Lastly in Chellammal Unni v. Hasanan Samban®, the Revenue Divisional Officer, 
misconstruing the law, had failed to givé the tenant time for deposif of thé rent 
under section 3 (4) of the Madras Cultivating Tenants Protection Act (XXV. of 
1955). The High Court interfered. Their Lordships of the Supreme- Court- held 
that the Revenue Divisional Officer had failed to exercise a jurisdiction vested in 
him by law and that the High Court was justified in interfering under'section'115 (4). 


In view of the observations of the Privy Council and-the Supreme Court it cannot 
be said that in this case the learned Subordinate Judge has acted illegally or with 
material irregularity, but it is clear that le has failed to exercise a Jurisdiction vested 
in him. In other words, section 115 (8) applies and not section 115 (e). ` - 


In the result C.R.P. No. 1916 of 1966 is allowed. _C.R.P. No. 383 of 1967 is 
allowed in part. The additional written statement will be received, but omitting 
the last portion of paragraph 2 thereof and paragraphs 5 thereof as already indi- 
cated. The petitioners must, however, pay the costs of the respondents-pla‘ntiffs 


in C.R.P No. 1916 of 1966 (Counsel appeared only, therein). 
VMK. | eS D Pecition allowed. 
‘ E i - oo - 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction:) 
PRESENT :—Mr. Justice P. S. Ka'tasam. ° 


T. Rama Rao . Di “Petitioner * a | 
$ . U. E i . . 
The Divisional Superintendent, Divisional Office, Personnel Branch, .. . 
Southern Railway, Guntakkal, and another .. Respondents, 


Indian Railway Establishment Code, Rule 2008 (d) and (k) Order of ‘compulsory retirement 
-of railway servant in public interest under clause (kh) —Requirements. 


Constitution of India (1950), Article *31 1—Compulsory retirement of public servant before 
superannuation—Article 311 if and when attracted. re a va 


- According to.clause (4) of Rule 2008 of the Indian Railway Establishment 
` Code a railway servant can be retired, ifin the opinion of the authority concerned, 
it is in the public interest to'do so,by g’ ving him not less than three months notice. 
When three months notice had been given it will not become illegal s'mply 
because the leave period to which a railway servant was entitled was made to 
run concurrently with the period of the notice. i 


ee 
1. (1953) 1 M.L.J. 100: (1952) S.C.J. 633: 3. (1865) 1 M.L.J. (S.C.) 18: (1£65) 1 An. 

(1953) S.C.R. 136.: A.LR. 1953 S.C. 23). W.R. S. 18: (1965) 1 S.C.J. 260: (1964) 7 
2. ALR. 1948 Nag. 238. æ S.C.R. 197: ÀIR. 1965 SiC.. 498. 
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The satisfaction-of the authority as to whether a person should be retired in 
the public interest or not, is subjective and the decison of the authority cannot 
- be questioned. - 


An order of compulsory retirement under Rule 2008 (h) would not be invalid 
because the order ex facie does not recite that the railway servant was retired in 
public intefest. In such -a case the Court is- entitled to look into the records to 
satisfy itself whether the retirement was made in, public interest. 


- The very fact that a public servant was compulsorily retired would not itself 
_ amount'to a stigma as to attract Article 311 of the Constitution. If there are 
words in the order which throw any stigma then the order of retirernent ‘would 
amount to removal within the meaning of Article 311. But where, as in the 
instant case, the order is silent and doesnot disclose any reason at all, no st gma 
. can be inferred and Article 311 would not be attracted. 


Petition under Article 226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith the High Court 
will be pleased to issue a writ of certiorari calling for the records connected with the 
order dated-3rd November, 1967, and made inNo. G./P. 5'79/II/I/Vol. 2 Divisional 
Superintendent,’ Divisional Office, Guntakkal, the first respondent ‘herein and 
‘quash the same. er . 

G. K: Damodara Rao and K. A. Thanikachalam, for Petitioner. 

B. T.. Seshadri, for Respondents. 2 

The Court made the following ` 
-  OrRprR.—This petition is filed bya Chief Clerk in the Southern Railway for 
the issue of awrit'of certiorari calling for the records connected with the order of the 
Divisional Superintendent, Personnel Branch, Southern Railway, dated grd 
November, 1967, retiring the petitioner fromservice on three months notice, and 
quashing:the said order. The impugned order of:retirement dated. grd November, 
1967, may be.extracted. l 


“You. have attained the age of 55 years on 12th July, 1966 (a.n.) ‘It has 
” been decided by Dy. C.C.S./Gen.fMas to retire you fiom Railway Service on 
`` three months’ notice. ; i 


= You are allowedto avail 21 days L.A.P. and 404 days L.H.A.P. for wh'ch you 
are eligible from 7th November, 1967.. This leaye and the period of notice 
wll run concurrently. You will be treated as having retired from Railway 
w th effect from 4th January, 1959 (A.N.) ”” 


Rule .2046 of the Indian Railway Establishment Code regulates the age of-retire- 
ment of railway servants. Rule 2046 (F.R. 56) provides that except as otherwise 
provided in the said rules, every railway servant shall retire.on the day he attains 
the. age of fifty-eight years. In the case of a m’nisterial ra‘lway servant, who entered 
service onor before the 31st March, 1938 ,and held on that date a permanent post 
in a provisional substantive capacity under. clause (d).of rule 2008 and con‘nued to 
hold the same without interruption until he was confirmed in that post shall -be 
retained in service till the day he attains the age of sixty. years. The. petitioner 
having entered service on 8th March, 1937, is entitled to the benefit of this rule as 
well and he is entitled to be retairied iri service till he attains the age of sixty years. 
But clause (h) ‘of the rule provides that notwithstanding anything contained in the 
rule the appointing authority shall, ifitis of the opinion that it is in the public interest 
to do so, have the absolute right to retire any railway servant on attainment of the 
age of fifty-five years ór thereafter by giving h'm . notice of not less’ than threé 
months inwrit'ng. ` - oa " 

The petitioner attained the age of fifty-five yearson 12th July,1966, and after 
he attained the age of fifty-five years and when he was running thefiftys*xth year this 
notice was given. According to clause (4) a tailway servant can be retired, if, in 
the opinion of the authority, it is in the public interest to do so, by giving h'm not 


396 THE MADRAS LAW JOURNAL REPORTS, [1968 


less than three months notice. In this case the three months notice has been given. 
It was contended on behalfof the petitioner that the leave period to which the 
petitioner was entitled was made to run concurrently with the period of notice and 
that th’s is not legal. I am unable to accept this contention, for all that is required 
under clause (Å) is three months notice and this has been provided for in the not.ce. 


It was next contended that thenotice was discriminatory in that the petitioner, 
who had two censures, was retired, while persons with equally bad records were 
continued in service after fifty-five years. This question cannot be gone into as the 
satisfaction of the authority, as tò whether a person should be retired in public 
interest or not, is subjective, and the decision of the authority cannot be questioned. 

Mr. Damodara Rao, the learned Counsel for the petitioner submitted that the 
order ex facie did not show that the petitioner was retired in ‘public interest and 
therefore, the order is not valid. When the order Ex Facie does not recite that the 
petitioner was retired in public interest, the Court is entitled to look into the records 
to satisfy itselfwhether the retirement was made in public interest. - On the records 
it cannot be said that the authorities were not justified in retiring the petitioner in 
public interest. : l 


= It was next contenled that a public servant was not likely to have been retired 
unless his service was not satisfactory and that the authorities were of the opinion 
that it was not desirable to continue h'm in service which in effect would mean that 
the officer was not being continued in service due to a stigma. Ifa railway servant 
is retired due to a stigma it was subm ‘tted that the provisions of Article 311 will be 
attracted, and the procedure prescribed by that Article should be followed. 


. The plea that the very fact that a public servant was compulsorily. retired before 
he reached the age of superannuation would itselfamount to a stigma was negatived 
by the Supreme Court in I. N. Saksend v. State of M. P.1. The test laid down by the 
Supreme Court there: is: i ine, Ane aS oe ares 


4 


““Where an order.requiring a Government servant to retire compulsorily 
contains express words from which a stigma can be inferred, that order will 
amount to a.remoyal within the meaning of Article 311. But where there are; 
no express words in the order itselfwhich would throw any stigma on the Govern- 

` ment servant, we cannot delve into Secretariat files to discover whether sonie k'nd 
of stigma can be inferred on such research.” | 


In State of U.P. v. Madan ‘Mohan®, the Supreme Court reiterated its ‘decision 
in Shyam Lal v; State of /Utiar Pradesh?,' where it was held: 


“ When an authority Wants to term'nate.the ‘services of a temporary servant 
it can pass a simple order of discharge without casting any aspersion against the! 
temporary servant or attaching any stigma to his character. As soon as it is- 
shown that that order purports to cast an aspersion on the temporary servant, 
it would be idle to suggest that the order is a simole order of discharge. The 
, test jn such cases must be: does the order cast aspersion or attach ‘stigma to the 
officer When it purports to discharge him? Ifthe answer tò this question is 
in the affirmative, then notwithstanding the form of the order, the termination of 
service must be held, in substance, to amount to dism ssal,”’ 


The result of the two dec'sions ‘is that the order of retirement of the pet’ tioner 
can be sustained, if prima fasie the order does ‘not conta'n express words - from’ which. 
a st gma can be inferred. If thsre are words which throw any stigma, then the 
order of retiremnt would amunt to removal w'thin the meaning of Article grr. 
In th's case, 'as already stated, the order dozs not disclose any reason at all, and 
applying the test laid down by thé Suprem- Court in'the two decisions cited above 
the validity of the order cannot be questioned. = 








1. AIR. 1967 S.C. 1264: - - 3+ (1954) S.C.J. 492: (1954) -1 M.L.J. 730 : 
2 (1967) I S.C.J. 895: A.LR. 1967 S.C. (1955) 1S.C.R.26 : ALR. 1954 S.C. 369 
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Mr. Damodara Rao, the learned Counsel subm'tted, that, if so construed it 
would lead to anomalous results in that an ‘order in which valid reasons are given 
for retiring a railway servant in public interest would be held to come under Article 
gtr while an order in which no reasons are given whether there are grounds to 
retire in public interest or not, the retirement will be valid. It ‘cannot be said 
that the argument thus put is without substance. But the two decisions of the 
Supreme Gourt cited are very explicit to allow of any further controversy. The 
writ petition is therefore dismissed. , No order as to ‘costs. ` 


o VK. > — Petition dismissed. 
>" IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
aoe _ Present :-—Mar. Justice K. S. RAMAMURTHI. 





Karuppa Goundar Appellant* 
Muthuswami Goundar - ) .. Respondent. 


Co-owners—Comimon well—Co-ownérs having egal share in the well—Rights of enjoyment— 
One co-owner installing pumpset in the well—Whether unreasonable user or enjoyment of 
his right—Cause of action, if there is substantial deprivation or infringement of other co- 
owner’s right—Suit by one co-owner for declaration that-the other is not entitled-to instal 

+, pumpse-—Whether sustainable. - ST ) 


“It cannot be said that the co-owner’s act in the. installation of a pumpset and 
using the same for taking and drawing water and irrigating the lands is an unreason- 
able usér or enjoyment of his right. Each co-owerner is entitled to enjoy the com- 

» mòn property in the best and most advantageous manner so long as. there is no 
- invasion or infringement of the rights of the other co-owner or co-owners, Tf, 
however, by th defendant enjoying his right to take water from the well, there is 
substantial deprivation or infringement of the rights of the plaintiff, in the sense 
that the plainiff is-effectively prevented from enjoying his right to take water from 
the well, the plaintiff may have a cause of action. That cause of action is not 
because the defendant has installed a pumpset but because the defendant as a 
` co-owner in his enjoyment of his r'ghts’in the property, prevents the. plaintiff 
from enjoying the latter’s interests in the well, . If the pla‘ntiff is deprived of the 
‘ mamool supply of water from the well or his rights to take a mamool supply from 
the ‘well is seriously affected as a result of the defendant installing the pumpset, 
it is for the plaintiff to file a suit making the necessary averments and establish 
_ to what extent and in what manner, the, conduct of the defendant, in installing a 
pumpset,, had infringed or affected the rights of the plaintiff. Without such.a 
. case being specifically put forward and w.thout the materials being made available 
-“to the Court it is not possible to afford any relief to the plaintiff in this suit, which 
_is merely a suit for a bare declaration in the abstract that the defendant, as a co- 
owner, has no right to instal a motor pimpset. ; 


. ‘Appeal against thé Decree of the Court of the Subordinate Judge, of Salem in 
Appeal Suit No. 79 of 1962, preferred against the Decree of the Court of the District- 
Munsif of Namakkal in Original Suit No. 647 of 1959. 


R. Gopalaswamy, for Appellant, | 
P. S. Balakrishnan and P. S. Ramachandran, for Respond nt, 
"Fhe: Court: delivered the following? ° > ae 


Jupgment.—The plaintiff is the appellant ‘n this Second Appeal: The plain- 
tiff and the defendant are each entitled to a halfshare in a well situate in the plain- 
tiff’s land. - The-defendant has installed a pumpset an4 by using the same is irrigat-- 
ing his lands. - The plaintiff filed’ a suit for declaration that the defendant is not’ 
entitled to fix the pumpset on the ground that it is a common well belong:ng to the 





*S.A. No. 1908 of r962, la 25th October, 1566. 
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- plaintiff and the defendant. Consequent upon the declaration, the plaintiff also 
- prayed foran injunction rstra'ning the defendantfrom fixing the pumpset.- The Courts 
below, following the judgment of th's Court in S.A. No. 73 of 1956 negatived the 
claim of the plaintiff and held that a co-owner of a-well is entitled to enjoy his right 
to take water from the well for irrigating his land by installing a pumpset. It cannot 
be said. that the co-owner’s act in the installation of a pumpset and using the same 
for taking and drawing water and irrigating the lands is an unreasonable user or 
enjoyment of his right. Each co-owner is entitled to enjoy the-common property 
in the best and most advantageous manner so long as there is no invasion or infringe- 
ment of the rights of the other co-owner or co-owners. It is not open to the plaintiff, 
to dictate to the defendant as to how best the defendant is to enjoy his right to take 
water from the well, of. which he is a co-owner, having half-share therein. If, however, 
by the defendant enjoying his right to take water from the well, there is a substantial 
deprivation or infringement of the rights of the plaint ff, in the sense that the plain- 
tiff is effectively prevented from enjoying his right to take water from the well, the 
plaintiff may have a cause of action. That cause of action is not because, the defen- 
dant has installed a pumpset but because the defendant as a co-owner in his enjoy- 
_ment of his rights in the property, prevents the plaintiffs from enjoying the latter's 
interests in the property. If .the plaintiff is deprived of the mamool supply of 
water from the well or his right to take-the mamool supply from the well is seriously 
affected as a result of the defendant installing the pumpset, it is for, the plaintiff to 
file a suit making the necessary averments and establish to what extent and in‘what 
‘manner, the conduct of the defendant. iri installing å pumpset, had infringed or 
affected the rights of the plaintiff.. Without such a case being specifically put for- 
ward and without'the materials being made available to the Court itis not possible 
to afford any relief to the plaintiff in this suit, which is merely a suit for a bare. decla- 
ration in the abstract that the defendant, as a co-owner, has no r’ght.to instal a. motor 
pumpset. ` Í o j OET we $ 
_ Learned Counsel for the pla'ntiff-appellant urged that applying'the principle 
of.the decision of our High Court in Lingappa Goundan v, Ramaswami Goundan*, where 
it was held that where a plurality of persons are entitled to rights ofirrigation ‘by the 
use. of baling apparatus, some safeguards may be prov:déd by the- Court by fixing 
turns as regards to the time at and the days on which the parties concerned may 
draw water. In the instant case, there is no proof that the rights of the plaint' ffs have 
in any way. been affected. -In fact a perusal of the judgment of the Courts below 
indicates that the plaintiff has not sustained any damage or any-injury. Further, 
I am of opinion that without adequate data about the extént of the lands irrigated, 
the diamensions of the.well, the nature of the sorings and the-quantity of the water 
available during rainy season and the rest of the year, it is not.possible to. impose any 
restriction: or give any. indications as to how the plaintiff and the defendant should 
enjoy their right to-take’water from the well.- It may be that even if ‘the defendant 
uses the pumpset all throughout the week, there may-still be enough water left for 
the plaintiff to irrigate his lands, or it may be that the lands which, the plaintiff irri- 
gates may be far less in extent than the lands which the defendant is irri gating with 
the use of the water from the well. The position may be vice versa. As‘ observed 
earlier it depends upon very many factors about which there is no pleading no 
evidence. oe rome st. hae 


ee a i a Aes e > 
ye ‘, cel ar le, a me E 


The reservation made in the judgment of the trial Court that the plaintiff-will 
be at liberty to mak¢ an application in this suit itself for providing for safeguard 
meaning thereby fixing terms etc., cannot be susta‘ned. ‘So far as this:suit is con- 
cerned, it has to be dismissed on the simple ground that it is misconceived , having’ 
regarding to the unqualified rel'ef which the plaintiff asked for in the suit. ` It will, 
be open to the plaintiff to file a separate suit in case his right to take water from 


1. (1945) 1 M.LJ. 347- 
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the well for irrigating his land is substantially interfered with in the sense that the 
working of the pumpset by the defendant results in substantialdiminution in the 
supply of water to the plaintiff for irrigating his land. 
~ The result is, the ome Appeal fails and is dismissed with costs. No leave, 
S.V.J. i —— - Second appeal dismissed ; 
| No- leave. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. RAMAKRISHNAN. 

M/s. Rajasthan Tea Qorporattion, Madras-1 7 .. Petitioner* 


The Deputy E E N Tax Officer, T. Nagar. Division, 

Madras Pr Respondent. 

The Madras General Sales Tax Act (Iof 1959), section 46 (1) (a) and (1) (b)—Applica- 
bility of —Composition of offences—Assessment not ‘completed—sSection 46 (1) (b) 
applies and not section 46 (1) (a) ee mentioning wrong provison of law for. fixing 
composition fee— Validity of. 

Constitution of India (1950), Article ae Almak remedy af revision avdilable—D irec- 
tion in.the notice patently fa dnd without RE under Article 226 
. can be. availed. 


S. 46 (1) (a) of the Act refers to cases of E E, assessment where the asses- 

` see has either failed to pay the tax levied òr has done something which amounts 

to evasion of the paymėnt of tax which is recoverable under the Act. That this 

‘should be the meaning of section 46 (1) (4) will also be clear from the provision 

in that section that the composition will be in addition to the tax recoverable. 

Where theré is no question of an assessment having been completed, ‘there is no 

‘fixing of 'an amount of tax a recoverable and it will be totally inapropriate as 

well as illegal to resort to section 46 (1) (4) for determining the amount of cori = 

` pensation fee payable i in lieu of prosecution. The appropriate provis: ‘Ons must 
be the residual provision ¢ontainéd in section 46 (1) (6). 

The petioner might be willing to pay a lesser amount of Rs. 1,000 and ayoid 
the prosecution but where an amount of composition fee which is totally illegal 
and which is far in excess of what the law permits has been proposed to be imposed 
on him in liéu of prosecution, be will be greatly prejudiced. ‘The notice, which 

' contains as an essential ingredient, a proposal to levy composition fee far in excess 
‘of what statute has prescribed as maximum, is illegal. 
” Direction in the notice being patently illegal and without. Jurisdiction, the 
petitioner can avail the remedy by way of a writ, even though alteranative remedy 
‘or revision ‘is available. 

-Petition under Article 226 `of the Conun of India, praying that in the 
circumstances stated in the affidavit filed therewith the H'gh Court willbe pleased 
issue a writ of prohibition (after calling for the records in O.R. No 2/64, 65 dated 
11th May, 1964, on the file of thé Respondent herein) and restra'n the Respondent 
from proceeding with the threatened procecutions of the petitioner in the Court of 
the VI Presidency Magistrate, Madras, under section 45 (2) (a) ‘of the Madras 
General Sales Tax Act. 

' P. Ramachandran, for Petitioner. 
J. Kanakardj,. for the Government Pleader, for Respondent. 
The Gourt made the following 


ORDER.—The petitioner in this petition filed ue: Art! cle 226 of the Consti- 
tution for the issue of a writ of prohibition is the Rajasthan Investment Corporation. 
The petitionor makes the following allegations ‘in the affidavit appended to the 
petition. The petitionr carries on business as a financier of hire purchase transac- 
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tions and motor. vehicles.. Thé nature of the transactions is to advance moneys 
on. the security of motar. cars ta people who. went to purchase cars. But the 
transactions do not constitute sales within the meaning of the Madras General 
Sales Tax Act and the petitioner is not a dealer as defined under that Act. Never- 
theless on 11th June, 1964 the respondent the Deputy Commercial Tax Officer, 
T. Nagar issued a notice to the petitioner as below. aE e 


** Messrs. Rajasthan Investment Corporation’ are doing the, business of hire 
purchase of automobiles. During the year 1958-59 they have had transactions to 
the extent of Rs. 24,224. As the assessees are the first dealers in this State, they are 
liable to pay tax at 6 per cent. on the above transactions. The tax amounts to 
Rs. 1,453-44.” The.dealers should: have filed a return in Form.A-l showing the 
turnover for the year 1958-59 on or before 1st May, 1959. They failed to do so 
and thereby committed an offence punishable under section 45 (2) (4) of the Madras 
General Sales Tax Act, 1959. . l 


- “ceThe dealers.are hereby required to appear before mé in my office at ro-30 A.M. 
on 18th. May, 1964, and state why they should not, be prosecuted in the Court of 
the Sixth Presidency Magistrate for the said offence. If they are willing to have 
the offence compounded departmentally, by paying a compounding fee of Rs. 2,908 
they may state their willingness in writing on the stipulated date.’ The petitioner 
contends that by the date of this notice more than five years had lapsed from the 
end of the year to which the transactions related, that he could not be assessed to 
sales tax for the turnover even on the footing that the transactions were sales and 
that therefore the notice asking him to show cause why he should not be prosecuted 
under section 45° (2) (4) of the Madras Generla Sales Tax Act is illegal and ultra 
vires, and it is therefore necessary that a-writ of prohibition should issué restraining 
the respondent from proceeding further in pursuance of the abovesaid notice. There 
was also another allegation, in the affidavit of the petitioner that even assuming the 
notice would be valid in other respects, the failure to submit a feturn which is the 
main allegation in-the notice, would fall under séction 46 ‘(1) (b) of the Madras 
General Sales Tax Act, 1959, and that section provides a maximum composition 
fee of Rs. 1,000. The procedure of the respondent in treating the alleged contra- 
vention as falling under section 46 (1) (a) for Which the composition fee is fixed at 
a sum not exceeding Rs. 1,000 or double-the amount of the tax recoverable which- 


ever is greater is also a ground Vitiating the notice. ; 


‘Learned Counsel for the petitioner at the time of the hearing of the ‘writ 
petition referred to a decision of a Full Bench of this Court in Public’ Prosecutor v. 
V. M. ‘Ramalingdm Pillai1, That decision dealt with the scope of Section’ 16-A of 
the Madras General Sales Tax Act of 1939, which is analogous to Section 48 (2) 
of the Madras General Sales Tax Act, 1959, which states. po 


The vålidly of the assessment of any tax; or of the levy of any fee or other 
_amount, made under this Act, or the liability of any person to pay any tax, fee 
or other amount so assessed or levied shall not be questioned in- any Criminal 
Court in any prosecution or other proceeding whether under this Act or otherwise.” 


: "In the view of the Full Bench ,when a person is prosecuted under section 16-A 

-of the Madras General Sales Tax Act, 1939 it will not be open to him to raise, any 
objection, -pléa of contention which he could have raised before the authorities 
set up under the General Sales Tax Act, and it will be open to ‘-h'm to ra‘se only 
those pleas, objections and contentions which those authorities are precluded from 
entertaining. Learned Counsel for the petitioner argues that on the Same reason- 
ing, when the petitioner has to face a prosecution as it is proposed in the notice for 

having failed to submit a return for the year in question, the crimmal Court would 
be debarred from exam ‘ning his liability to be assessed. to tax including the qur stion 
whrther he is a. dealer and whether the transactions in which he took part were 
‘sales or not. Without an examination of these questions his liability to be convicted 
„cannot be determined. For the aforesid reasons it is urged before me by the 
LI Ja 

ne: POENI I 9 5, T. C, 510. , . 
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learned Counsel for the petitioner that the proposal to prosecute him cannot be 
sustained, because by reason of the principles laid down in the decision cited 
above, the criminal Gourt will be precluded from considering all the defences, which 
the petitioner wants to rely in support of his.action in having failed to submit a 
return. Per contra the learned Government Pleader submits that the decision in 
Public Prosecutor v. V. M. Ramalingam Pillai}, as well as the principles laid down in 
section 48 (2) of the Madras General Sales Tax Act, 1959 (section 16-A of the 
Madras General Sales Tax Act, 1939) relates to completed assessments and can 
` have no application to cases like the present one where there has been no completed 
assessment and where further no assessment may not at all be possible to be made 
in view of the lapse of time. “No doubt the Full Bench has referred at page 527 to 
‘the difficulties, which the Magistrate might be faced with if he is asked to consider 
about the propriety of an assessment ata trial where he is bound to follow the rule 
of the Evidence Act but on the other hand, the authorities set up bythe Sales Tax 
Act are persons who may be presumed to have acquired by sheer experience profi- 
‘ciency and ‘skill in making estimates and computations requisite .to arriving at a 
reasonable figure, whereas the Magistrates do not usually have the training or 
facilities for the purpose. These observations must be considered in the context 
of a completed assessment because we find earlier in the same judgment at page 519, 
the observations, that where tax is determined after notice to the assessees, it is not 
repugnant to rules of natural justice to provide that the validity of assessment shall 
not be questioned at the stage of realisation of the tax and that the provision in 
section 16-A of the Sales Tax Act is analogous to the rule which precludes the 
jJudgment-debtors from putting forward at the stage of execution of a degree, defences 
that were open to them in the suit itself. On the other hand there is anothér Full 
Bench decision of this Court of a much earlier date relating to the prosecution under 
the Local Boards Act, in Rdmaswami v. President, Talug Board, Tadepalligudam?, 
where the Full Bench has held: 


** Whena Local Board moves a Magistrate under section 221 of the Madras 
Local Boards Act, 1920, to recover a penalty imposed under section 164 (1) of 
that Act for alleged encroachment on land belonging to the Board, the defaulting 
party can plead that there was no encroachment at all, and the Magistrate can 
go into the question whether the alleged encroachment was true and therefore 
justified. the imposition of the penalty.” ` 


- In a decision given by me in Public Prosecutor v. Ramachandra Chettiar? , it was held 
that the provision of a time limit of five years for assessing escaped turnover cannot 
be relied upon as an automatic bar for a prosecution -under section 45 (2) of the 
Act, for an offence of wilful submission of a false return in respect of a period prior 
.to five years. .Even in such. circumstances a prosecution can be maintained but 
it will be for the prosecution to adduce data from which the criminal Court could 
‘come to the interence that the return submitted by the dealer was false or inaccurate, 


But in the circumstances of this case it appears to me that it is unnecessary to 
decide on the question thus propounded, whether by reason of section 48 (2) the 
proposed prosecution should be struck down as not maintainable, because more 
than five years had lapsed from the date to which the alleged return relates, and 
because there is no actual assessment involving a determination by the authorities 
of the Sales Tax Department that the petitioner’s transactions are sales and the 
petitioner is a dealer under the Sales Tax Act. The reason is this. Under section 
46 (1) (4) relating to the composition of offences the prescribed authority is required 
to give to the person who has committed or is reasonably suspected of hav'ng com- 
mitted an offence under this Act an option to pay within a specified period by way 
‘of composition of such offences where the offence consists of the failure to pay, or 
the evasion of any tax recoverable under the Act, in addition to the tax so recover- 
able a sum of money not exceeding one thousand rupees or double the amount of 
5 Å- MM 
1. 9 S.T.C. 510. M.L.J. 346. (F.B.). 
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the tax recoverable, whichever is greater. It is under this section that in the notice 
now impugned the petitioner has been directed to state his willingness in writing 
before the stipulated date to pay the compounding fee of Rs. 2,908 in lieu of prose- 
cution for the offences under section 45 (2) (4) of the Act. ‘The learned Govern- 

ment Pleader represents that this amount has been arrived at on a computation 

under the Sales Tax Act of the tax' which the petitioner might beliable to pay treat- 

ing the alleged hire-purchase transactions as sales. In other words the composition 

fee is fixed with reference to section 46 (1) (a) of the Act. It is obvious that 

section 46 (1) (a) of the Act refers to cases of completed assessment where the assessee 

has either failed to pay the tax levied or has done something which amounts to 

evasion of the payment of the tax which is recoverable under the Act. That this 
should be the meaning of section 46 (1) (a) will also be clear from the provision in 
that section that the composition will be in addition to the tax recoverable. But 
in the present ‘case there is no question of an assessment having been completed, 

and therefore there is no fixing of an amount of tax as recoverable. Therefore it 
will be totally inappropriate as well’as illegal to resort to section 46 (1) (a) for deter- 
mining the amount of compensation fee payable in lieu of prosecution. The 

appropriate provisions must be the residual provision contained in section 46 (1) (b) 

which fixes a maximum. of Rs. 1,000 for the composition. 


As regards the further question whether the notice is vitiated because a wrong 
provision of law for fixing composition fee is mentioned therein it appears to me 
‘that the petitioner might be willing to pay a lesser amount of Rs. 1,000 ard avoid. 
the prosecution but where an amount of composition fee which is and which is 
far in excess of what the law permits has been proposed to be imposed on him in 
lieu of prosecution, he will be greatly prejudiced. I am of opinion that the 
‘petit‘oner’s submission is. right, and the impugned notice, which contains as an 
essential ingredient, a proposal to levy composition fee far in excess of what the 
statute has prescribed as maximum must be struck down asillegal. The learned 
Government Pleader refers to a recent decision of Venkatadri, J., in Writ Petition 
No. 632, etc. of 1963 where the learned Judge has made the observation that a pro- 
ceeding for composition fee under section 46 will give rise to a revision under section. 
33 and that the petitioner will have an alternative remedy of revision. But since 
in the present case the direction in the notice appears to ‘be patently illegal and 
without jurisdiction, the remedy now sought by way of a writ can be made available 
to the petitioner. Therefore the rule nisi is: made absolute, and the respondent will 
be restrained from proceeding further with the notice in its present form. As 
mentioned already I am not expressing any opinion in this case.on the further 
question raised earlier as to whether in the absence of a completed assessment a 
notice for prosecution for non-submission of a return under section 45 (2) (a) can 
be mainta‘ned or not. There will be no order as to costs. 


5.V.J . Rule nisi made absolute. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice P. S. KAILASAM. 


. V. Srinivasan l .. Petitioner” 


Ua 


The Prescribed Judicial Authority (District Judge) Salem, 


and another .. Respondents, 


Madras District Municipalities Act (V of 1920), section 50 (1) (hh) and section 331 (1)— 


Municipal councillor tocedse to hold his office on his failure to pay the drrears due 
to the Municipality within 3 months of the service of the notice—Under section 331 (1) 
notice could be offected hy leaving the notice at the last known place of abode if the person 
is not found—Bill Collector throwing the notice through the window—Notice of arrears, 
if properly served—Bénefit of Illustration (e) to section 114 of the Evidence Art, if could 
be invoked. 


Section 50 (1) (42) of the Madras District Municipalities Act, inter alia provide 


that a councillor shall cease to hold his office ifhe fails to pay arrears of any kind 


due by him (otherwise than in a fiduciary capacity) to the Municipality within 
three months after a bill or notice has been served upon him under the District 
Municipalities Act or where in the case of any arrear District Municipalities Act 
does not require the service of any bill or notice, within three months after a 
notice requiring payment of the arrear........ has been duly served upon him by 
the executive authority. 


Section 331 (1) of the Act provides that when any notice is required to be served 
on any person by the Act, the service may be effected (a) by giving or tendering 
the said document to such person, or (b) if such person is not found by leaving 
such document at his last known place of abode or business or by giving or tender- 
ing the same to some adult member or servant of his family. 


The respondent ‘Councillor was in arrears of property tax and water charges. 
The Bill Collector, finding the house ofthe respondent closed, threw the demand 
notices inside the house through the window which was found open. 


Held that, service of notice by leaving the notice at the last known place of 
abode could be effected only if the B:1] Collector attempted to serve the notice 
on the respondent and could not do so. As there had been no-effective service 
of notice,the respondent cannot beheld to have ceased to hold office as a Councillor 
or as Chairman. The water charges had been paid within three months of the 
publication of the general notice. 


Held also that, the benefit of the presumption under illustration (e) of section 
114 ofthe Indian Evidence Act cannot be invoked as the disqualification 
pleaded will have to be established. 


W. P. No. 2760 of 1966.—Petition under Article 226 of the Constitution of 


India, praying that in the circumstances stated therein, and in the affidavit filed 
therewith the Hgh Court will be pleased to issue a writ of certiorari calling for the 
records in O.P.-No. 93 of 1965 on the file of the Respondent No. 1 and quash the 
order dated 12th September, 1966, and made therein, 2nd 


C.R. P. No. 2212 of 1966.—Petition under Article 227 of the Constitution 


of India, praying the High Court to revise the order of the District Judge of Salem 
dated 12th September, 1966, and made in O.P. No. 93 of 1965. 





* W.P. No. 2760 of 1966 and è : 21st March, 1967. 
C.R.P. No. 2212 of 1966. 
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T. S. Subramaniam, for Petitioner. 
T. Selvaraj and G. Ramanujam, for and Respondent. 
The Court made the following 


OrpER.—Writ Petition No. 2760 of 1966 is filed by a Councillor of the Salem 
Municipal Council for the issue of a writ of certiorari calling for the records of the 
District Judge of Salem in O.P. No. 93 of 1965 and to quash his order dated 12th 
September, 1966 holding that the respondent, Ramakrishnan, was not disqualified 
to hold office as Municipal Councillor due to failure to pay taxes. C.BR.P. No. 2212 
of 1966 is also filed by the same Councillor praying that the order of the District Judge 
Salem, made in O.P. No. 93 of 1965 be set aside as illegal and unsustainable in law. 


As both the writ petition and the revision petition are against the same order, 
they may be dealt with by a common judgment. The petitioner filed O.P. No. 93 
of 1965 before the District Judge, Salem, under section 51 (1) of the Madras District 
Municipalities Act alleging that the respondent Ramakrishnan failed to pay arrears 
of taxes due to the Municipality and thereby ceased to hold office as Mun‘cipal 
‘Councillor. The respondent Ramakrishnan is the Chairman of the Salem Municipal 
Council. He owns four houses in Komarasamipatti West Street bearing - door 
Nos. 106, A B C. 107, 107-A and 124 with assessment Nos. 899, 900, 901 and 2273. 
‘The properties are registered in the name of “ Ramakrishnan and Brothers ” in 
the Municipal Demand Register. A house service connection for supply ‘of water 
to door No. 124, Komarasamipatti West Street is given in the name of the respon- 
dent Ramakrishnan. The half-yearly taxes for these properties for the half-years 
ending with goth September, 1964, 31st March, 1965, 30th September, 1965 and 
-yst March, 1966 were not paid by the respondent or by any of his brothers. After 
the Original Petition was filed on 19th December, 1965 the taxes were remitted on 
-orst December, 1965. Apart from the house taxes due it was also alleged that 
‘the respondent Ramakrishnan had to pay some water charges due to the 
Municipality, which he failed to pay and as such he became disqualified, under 
section 50 (1) (kk) of the Madras District Municipalities Act. 


The only question that arises for consideration 1s whether the respondent 
Ramakrishnan ceased to hold office -under section 50 (1) (kk) of the Madras 
District Municipalities Act. Section 50 (1) (hk) provides that a Councilor shall 
cease to hold his office if he fails to pay arrears of any kind due by him (otherwise 
than in a fiduciary capacity) to the Municipality within three months after a bill or 
notice has been served upon him under the District Municipalities Act or where 
in the case of any arrear District Municipalities Act does not require the service of 
-any billor notice, within three months after a notice requiring payment of the arrear 
(which notice it shall be the duty of the Executive Authority to serve at the earliest 

possible date) has been duly served upon him by the Executive Authority. That 
the respondent Ramakrishnan was in arrears of property tax and water charges 
is not contested. The question is whether the requirements of section 50° (1) (4A) 
' had been complied ‘with. Sub-section 1 (hk) requires that a. Councillor to cease 
to hold his office should have failed to pay arrears'due to the Municipality within 
three months after a bill or notice had been served upon him under the Act and in 
cases in Which any arrear under the Act does not require the service of a bill or 
notice Within three months after a notice requiring payment of the arrears had been 
-duly served upon him. Regarding the arrears of house tax the case for the petitioner 
is that a notice was served and that the respondent Ramakrishnan failed to pay the 
arrears within three months after the receipt of the notice. Regarding water 
charges where the Act does not require service of any bill or notice it was contended 
‘that the arrears were not paid within three months after service of notice requiring 
payment of water charges onthe respondent Ramakrishnan. 


The method of serving a notice is prescribed in section 331 (1) of the Act. ‘Tt 
provides that wheñ any notice 1s required to be served on any person by the Act, 
the service may be effected (a) by giving or tendering the saiddocumeno.to such 
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person, or (6) if such person is not found, by leaving such document at his last known 
place of abode or business or by giving or tendering the same to some adult member 
or servant of his family. It is unnecessary for the purpose of th's petition to consider 
the other modes of service provided for in the section. The service of notice can 
be effected by either giving or tendering the same to such person, or if such person 
is not found by leaving such document at his last known place of abode or business. 
In this case the service of notice was effected by the Bill Collector, P.W. 1. As 
his evidence is material for deciding the question, the relevant portion of his evidence 
may be extracted: 


“ Respondent and his brothers are living in that house. For 1963-1964 and 

1964~1965, I gave demand notices in the house. The house was found closed and 

I threw the demand notices inside the house through the window which was. 

. found open. For serving demand notices I used to go to houses. I went thrice 
. to the house of the respondent. Tax was not paid.” 


There was practically no cross-examination of th’s witness and so the statement of 
this witness can be taken as accepted. The learned District Judge also has accepted 
the evidence of this witness. Section 331 (1), as already pointed out, requires that 
the service of notice may be effected by giving or tendering the notice to the person. 
This admittedly was not done. When a person is not found, the alternative method 
of service is by.leaving the document at this last known place of abode or business. 
But the mode of service by leaving the document at the last known place of abode or 
business is available only when the person is not found. The learned District Judge 
was of the view that as the respondent was the Chairman of the Municipality, he 
could be expécted to berin his office and that the notice might have been tendered 
to him in the office. He also observed that the respondent’s brothers were also 
living in the house and that if the Bill Collector wanted to serve the notice he could 
have tendered it to the respondent or to his brothers. The reasoning of the learned 
District Judge may not be correct, for it is not incumbent on the Bill Collector to 
search for.the respondent’s brothers personally. It would be sufficient compliance 
if the Bll Collector attempted to serve the notice on the respondent in the house. 
If he had attempted to serve on the respondent in the house and ifthe respondent 
was not found, he would have been justified in leaving the document in the house. 
The Bill Collector does not say in his evidence that in the house the respondent 
Ramakrishnan was not found and therefore he left the notice in the house. The 
service of notice by leaving the same in the house could be effected only when the 
person is not found. There is no evidence that the Bill Collector attempted to 
find whether Ramakrishnan was in the house. All that he says in the evidence is 
that ‘‘ the house was found closed and I threw the demand notices inside the house 
through the window which was found open ”. The witness does not say that the 
house was locked or that he attemptéd to serve the notice on the respondent Rama- 
krishnan, and that he could not be found. The learned District Judge may not be 
right in stating that leaving such document at his last known place of abode or 
business does not by any stretch of imagination mean throwing the notice through 
the window without making any attempt to contact any adult member or servant 
of the family. Service by leaving the document at the last known place of abode 
or business is different from giving or tendering the noticé to some adult member or 
‘servant of the family. Service of notice by leaving the notice at the last known 
place of abode could be effected only if the Bill Collector attempted ‘to. serve the 
notice on the respondent Ramakrishnan arid could not do so. Even accepting the 
entire evidence’ of the Bill Collector there is nothing to show that an attempt was 
made to serve the notice on the respondent Ramakrishnan or any one of the members 
of the joint family. As there had beer no effective service of notice the respondent 
Ramakrishnan ‘cannot be held to have cedsed to hold office as a’‘Counciilor or as 
Chairman. : i = a 


It was submitted that so far as water charges are concerned the by-laws of the 
Municipality framed under clause (3) of tle section 306 of the Madras District 
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Municipalities Act, 1920 provide that the tap rates for each month shall be always 
payable in advance on or before the fifth of every month. So far as water charges 
are concerned, the District Municipalities Act or the rules or the by-laws framed 
thereunder do not require any service of notice. In such a case section 50 (1) (Ah) 
provides that the arrears should be paid within, three months after a notice réquiring 
payment of the arrears has been duly served upon the Councillor by the Executive 
Authority. In this case a general notice calling upon the consumers to pay water 
charges was issued on 19th October, 1965, and the charges were paid by the respon- 
dent on 21st December, 1965, which was within three months from the date of the 
publication of the notice. As the charges had been paid within three months of 
the publication of the general notice, it is unnecessary to consider the question 
whether under sectiòn 50 (1) (hk) a separate notice should be served upon the 
respondent Ramakrishnan. Thus on the evidence there is nothing to show that 
a notice as required under section 331 (1)-had been served on the respondent 
Ramakrishnan calling for payment of tax or arrears of water charges. The respon- 
dent Ramakrishnan has therefore not ceased to hold office as Councillor or as 
Chairman. The Writ Petition and the Civil Revision Petition are dismissed. 
There will be no order as to costs. 


These petitions having been set down this .day for being mentioned,‘ the Court 
made the following’ 


OrpER.—On 20th March, 1967 it was mentioned by the learned Counsel for 
the petitioner that he. inadvertently failed to contend that the presumption under 
section 114, Illustration (e) of ‘the Evidence Act should be invoked and that he may 
be permitted to do so. Permission was granted. Illustration (e) entitles the Court 
to presume that’ Official acts have been regularly performed. The benefit of the 
prestimption cannot be invoked as the disqualification pleaded will have to be 
established. The Bill Collector was examined and his evidence does not make out 
that due service had been éffected. In the circumstances recourse cannot be had 
to section 114 of the Evidence Act. The contention is rejected. 


V.M.EK. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—Mr. Justice K.. VEERASWAMI. 


Petition dismissed . 





Mohamed Ebrahim & Co., (P.) Ltd. .. Petitioner" 
J. 
Sridhar & Co. o> .. Respondent. 


Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), section 10 (3) (a) (313) 
and (ii) and (3) (c)—-Separate eviction. petitions against different tenants in a building 
for owners occupation—During pendency of a petition landlord obtains possession 
of parts of building from other tentnis—Effect of—Maintainability of pending 
petition—-Whether to be viewed as one utter section to (2) (c) for additional 
accommodation. A 


The various clauses of section 10 will have to be read and understood in the 
context of each other and a comparison of clause (4) and te) of sub-section (3) 
of section 10 shows that clause {¢) applies only where a landlord is already in 
occupation of a part of a building and requires additional accommodation. 
Clause (a) of sub-section (3) of section 10 covers a case of a landlord who is not 
in occupation of a building or part of it and requires it for his own occupation for 
the purpose of his residence or of carry ng on his business. Clause (ti) of the 
secon proviso to sub-section (3) (4) is inapplicable to a petition for eviction 
during the pendency of which the landlord takes possession of another building 
or part of it by an independert petition for, it is inappropriate to say that the land- 
lord applies again under the same clause for eviction. 
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If a landlord files a separate eviction petition against each of the tenants in 
a building and during the pendency of one, obtains possession of parts of the 
building from one or more of the tenants, who are respondents in other appli- 
cations, by no stretch of imagination can it be said that the application, which 
remains to be disposed of, is one that has been filed again by the landlord within 
the meaning of the proviso. The proviso does not bar such a petition. Nor is, 
there anything in the proviso of the rest of the provisions of sub-section (3) (a) 
or clause (c) of that sub-section to justify the view that on account of the fact that 
during the pendency of an eviction petition, possession of 2 part of the building 
has been taken, as a result of another eviction. petition, the petition so pending 
should, for that reason, be viewed as one under section 10 (3) (c) for additional 
accommodation. 


Held on facts :—The petitioner is entitled to an order for eviction under 
section 10 (3) (a) (ii). -Assuming that section 10 (3) (c) is applicable, peti- 
tioner needs additional accommodation for the purpose of its business. 


Petition under section 2 5 (1) (a) (ii) of the Madras Act XVIII of 1960 praying 
the High Court to revise the order of the Small Cause Court, Madras, in H. R.A. 
No. 632 of 1965 in H. R. C. 842 of 1963, Additional Rent Controller, Madras. 


V. Srinivasan, for Petitioner. 
V. Thyagaraja Ayyar, for Respondent. 
The Court delivered the following 


JupcmENnT.—This petition is to revise an order of the Third.J udge,in the Court 
of Small Causes, by which he allowed the appeal by the tenant and dismissed the 
petition filed by the landlord for eviction. The landlord, who is the petitioner in 
this Court, purchased on 22nd November, 1961 the premises bearing Nos. 11-A-s 
and 11-A-2 for a sum of Rs. 3,00,000. (three lakhs). The petitioner is a private 
limited company carrying on its business at. Nos. 7 and 8, Mount Road, Madras, 
in electrical goods, radios, tapeirecorders and other goods. It has a branch in upstairs 
of Nos. 26 and 27 Rattan Bazaar, Madras, besides a godown behind the Life 
Insurance Corporation ‘building in Mount Road. All these buildings have been 
taken on lease on heavy rents by the petitioner for the purpose of its business. It 
appears the rent for the premises Nos. 7 and 8, Mount Road, known as Victory 
House, was Rs. 2;0G0 per mensem and since 1964, ithas been increased to Rs. 2,500 
per mensem. At the time of the purchase of the premises Nos. 11-A-1 and 11-A-2, 
Mount Road, there were three tenants, Royal Printing-Works, My Coffee Bar, and 
Shridar & Co., The last of the tenants is the respondent before me. On. the 
ground that its business had-expanded enormously and that it required the premises 
for its own occupation to-carry on its business, the petitioner applied separately 
for ‘eviction of. the Royal Printing Press and the respondent and instituted a suit 
against My Coffee Bar in ejectment, since having regard to the quantum of monthly 
rent it was having for the portion in its occupation, the tenancy was, as the law stood 
then, outside the purview of the Madras Building (Lease and Rent Control) Act, 
1960. Subsequently, when the lèw was amended and the tenancy of My Coffee 
Bar came within the purview of the Act, the petitioner withdrew the suit and filed 
an eviction petition against My Coffee Bar. It is common ground that on 28th 
March, 1963 an eviction order was passed by the Rent Controller against the Royal 
Printing Works: About four months thereafter, a major portion of the part of the 
premises in the occupation of the Royal Printing Works was taken possession of by 
the petitioner. The petition against My Coffee Bar was dismissed by the Rent 
Controller im June, 1965, and the landlord’s appeal failed in March, 1966. But 
the Civil Revision Petition against the appellate order ended in a compromise on 
14th March, 1967; My Coffee Bar consenting to an eviction order. So far as the 
petition against the respondent was concerned, it had a chequered career. At was 
strenuously resisted by the respondent. One of its objections was that during the 
pendency of the petition, the petitioner havifg taken possession of a portion of the 
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„premises from the Royal Printing Works it was no longer entitled to maintain the 
petition, as it ought to apply for eviction only on the ground that it required 
additional accommodation. The Rent Controller overruled this specific objection 
on the ground that the matter should be viewed as on the date on the petition for 
eviction and not in the light of subsequent events. He also found that the petitioner 
did not own any building of its own in the city for carrying on its business, that its 
business had expanded manifold since 1937, the turnover amounting to as much as 
about Rs. 69,00,000 (sixty-nine lakhs) for the year ended 31st March, 1963, and that, 
in, the circumstances, the requirement by the. landlord of the premises for carrying 
on, its business was bond fide. An eviction order was passed and it was contested by 
the respondent in an appeal under the provisions of the Act. The appellate Court 
came to the opposite conclusion, reversed the order and remitted the petition for 
fresh disposal, directing the Controller to do so viewing the petition as one for evicticn 
on the ground that the petitioner required additional accommodation for the 
purposes of its business. The appellate Court took the view that, as the petitioner, 
had during the pendency of the eviction petition, taken possession of a portion of 
the part of the premises in the occupation of the Royal Printing Works, this made a 
difference to the continued maintainability of the petition for eviction, but the 
petition could, nevertheless, be disposed of afresh regarding it as one for additional 
accomodation. On that view ,the appellate Court did not record its final opinion 
on the question of bona fides and requirement by the petitioner of the premises for 
carrying on its business. Against that order, the petitioner filed C.R.P. No. 465 
of 1965 which was dismissed by Anantanarayanan, J., as he then was, on 19th 
March, 1965. The petition against the respondent was taken up again and allowed 
by a different Rent Controller on 16th June, 1965.. He found that the premises 
Nos. 11-A-1 and 11-A-2 structurally constituted a single integral build‘ng and that 
the petitioner not owning any building for the purpose of its business in the city and 
its business having enormously expanded in recent years „bona fide required additional 
accommodation for the purpose of its business. He felt that the hardship to the 
respondent would not outweigh the advantage that would accrue to the petitioner 
by the order, and ordered eviction. The Rent Controller carefully scrutinised the 
evidence on, the question of bona fides and was of opinion that the petitioner was 
bona fide in its requirement of additional accommodation. The respondent appealed 
from that order and succeeded. Once again the appellate Court differed from the 
findings of the Rent Controller. It observed that it was not satisfied that there was 
really need for additional accommodation for the petitioner, as it was already in 
possession of rented premises in various places of a total extent of about 10,000 square 
feet. It thought that a general increase in the turnover by itself would not show 
that the petitioner was in need of additional accommodation. It was inclined to 
think that the petitioner purchased the premises as an investment or in the alter- 
native, to demolish the building and construct a new one, and its object in seeking 
eviction Was apparently to get a higher rent. Lastly, it was of opinion, that it was 
difficult for the respondent ‘to get alternative accommodation for its business and 
therefore the balance of advantage to the petitioner and the hardhsip to the respon- 
elas in favour of the latter. ` The present petition is directed against this appellate 
order. ; 3 


It is contended for the petitioner in this Court that the landlord’s application 
for eviction was'wrongly disposed of after the remit order as.one under section 10 (3) 
(c) of the Act while it'was orig‘nally one filed under section 10 (3) (a) (iii). Alter- 
natively it is said that even on the footing that the petitioner required additional 
accommodation, the appellate authority failed to make the correct approach. On 
the other hand, for the respondent, it is urged that the petitioner having during the 
pendency of the eviction petition obtained an order of eviction against another 
tenant in a portion of the building and taken possession of a part of it, it could only 
succeed on satisfying the Court that it bona fide required the additional accommoda- 
tion and the conditions of the proviso to section ro (3) (c). On behalf of the respon- 
dent, attention is also invited to clause*(ii) of the second proviso to sub-section 3- (a) 
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of section 10 and it is pressed upon me that once the landlord obtained possession. 
of a part of the building, he would not be entitled to apply under section 10 (3) (c) 
(111) of the Act. 


In my view, the main contention for the petitioner is sound and should be 
accepted. The petition for eviction, as originally filed against the respondent, 
was clearly one under section 10 (3) (@) tii). When it filed it, it was not in occupa- 
tion of any part of the premises. It could, therefore, only apply for eviction under 
section 10 (3) (@) (iii). That provision enables a landlord to get an order of eviction 
on the ground that he is not in occupation of any other building of his own for the 
purpose of carrying on his business, and that he requires it for the purpose and that 
the requirement is bona fide. Once the landlord obtains possession of a building 
under this provision, he is debarred from applying again under that provision for 
obtaining possession of another non-residential building of his cwn. That is the 
only effect of clause (ii) of the second proviso to section ïo (3) (a). This is not a 
case where the petitioner has obtained possession of the whole or part of a non- 
residential building under section ro (3) (a) (iii) and applied again under that very 
clause for eviction of a tenant from another non-residential building of its own.. 
The various clauses of section ro will have to be read and understood in the context 
of each other and a comparison of clause (a) and (c) of sub-section (3) of section 10 
shows that clause (c) applies only where a landlord is already in occupation of a 
part of a building and requires additional accommodation. Clause (a) of sub-section 
(3) of section 10 covers a case of a landlord: who is not in occupation of a building 
or part of it and requires it for his own occupation for the purpose of his residence 
or of carrying on his business.’ Clause (ii) of the second proviso to sub-section (3) (a) 
is inapplicable to a petition for eviction during the pendency of which the landlord 
takes possession of another building or a part of it by an independent petition, for, 
it is inappropriate to say that the landlord applies again under the same clause for 
eviction. ‘In my opinion, if a landlord files separate eviction petitions against 
each of the tenants in a building and during the pendency of one, obta'ns possession 
of parts of the building from one or more of the tenants,:who are respondents in 
other applications, by no stretch of imagination can it be sa'd that the application, 
which remains to be disposed of, is one that has been filed again by the landlord 
within the meaning of the proviso. The proviso does not bar such a petition. Nor 
is there anything in the proviso of the rest of the provisions of sub-section (3) (a) 
or clause (c) of that sub-section to justify the view that on account of the fact that 
during the pendency of an eviction petition, possession of a part of the building has 
been taken, as a result of another eviction petition, the petition so pending should, 
for that reason, be viewed as one under section 10 (3) (c) for additional accommo- 
dation. On that viéw the petitioner must succeed. 


But it is argued for the respondent that the contention is not open to the peti- 
tioner in view of the order of Ainantanarayanan, J., in C:RyP. No. 465 of 1965.. 
The learned Judge while disposing of the petition referred to the fact that the 
petitioner had taken possession of a portion of the premises from the Royal Printing 
Works and observed that in that case, the proceeding “by virtue of the subsequent 
facts might well be considered as one under section’ ro (3) (c) of Madras Act XVIII 
of 1960. The learned Judge, however, went on to observe: 


“The argument is that this provision does not apply, because the landlord 
took out comprehensive proceedings for eviction of all the tenants, originally. 
That, again, is an argument which could be raised in the Court of the learned 
Rent Controller. There is no ground for interference in revision with the judg- 
ment directing the remand, and the petition is‘dismissed.” 


The last observations show that the learned Judge did not decide the question 
but expressly left it open so that it could be raised before the Rent Controller. As 
I understand the order, the learned Judge was not inclined to interfere in revision. 
with the order of remit but at the same time did not intend to conclude the point 
against the petitioner once and for all. 


52 
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There is no dispute in this Court that the petitioner does not own any other 
‘building. ‘The record clearly shows that it is in possession of rented space of a total 
extent of about 10,000 to 12,000 square feet. On the evidence on record, there 
is no doubt that the petitioner has been paying heavy rent. It is equally clear on 
the material available that the petitioner’s businéss has expanded manifold. In 
the circumstances, there is no reason to suspect the bond fides of the petitioner. 
bona fides in the context have relevance to the honest requirement by a landlord 
of the premises he has purchased for the purpose of carrying on his. business. No 
‘oblique purpose of the petitioner in seekirig éviction is made out from the evidence. 
‘The petitioner is, therefore, entitled to an order of eviction under section 10 (3) (a) 
(iii) i 

In any case, I think the petitioner’s alternative contention also has force. If 
the application for eviction is to be regarded as one under section 10 (3) (c), it seems 
to me that the occupation of a part of the building contemplated by that provision 
in its occupation of carrying on the business. There is no evidence on record that 
‘the petitioner has occupied any part of the premises in that sense. Assuming 1t 
has, I feel no doubt having regard to the great volume of the petitioner’s business, 
it needs additional accommodation, for the purposes of its business. On this matter, 
the Rent Controller has given very cogent and convincing reasons. from which the 
lower appellate Court could not justifiably differ. On the proviso to clause (¢), 
sub-section (3) of section 10 also, I think the Rent Controller’s conclusion on the 
facts was the correct one. 


. The petition is allowed and the order of the Rent Controller dated 16th June, 
1965, is restored. Bach party will bear its or his costs throughout. Time for evic- 
‘tion six months. l l 


S.V.J. ——_——— Revision allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
l PRESENT :—MR. Just.cE T. VENKÀTADRI. 
‘G. M. A. Bhaimia, Muthavalli “Wakf Estate A. M. Bhaimia,” and 


others Petitioners* 
v. - - - . : 
"The Madras State Wakf Board’ represented by its Secretary and e 
another ` Respondents. 


Wakf Act (XXIX of 1954), sections 46 and 6—Wakf-alal-aulad—Right of State Wakf 
Board to claim contribution—Can be claimed only in respect of income set apart for religious, 
pious or charitable purposes—Determination of income for purposes of contribution— 
Expenses should be deducted—Scope of section 6. 


-Muhammadan Lawi—Wakf—Public and private wakfs—Distinction. 


Under section 46 of the Wakf Act, 1954, the State Wakf Board has no jurisd‘c- 
tion either to claim, demand or collect contribution from the income of the proper- 
ties in respect of a private wakf. The Board has only alimited jurisdiction to 
collect contribution only in respect of the income set apart for religious charitable 
and pious purposes. Thus when wakfs are created not only for the benefit of the 
settlor, his family and descendants but also for religious, charitable and pious 
purposes, the Board has jurisdiction to claim contribution only from the income 
of the prop2rties setapart 2xclus‘vely for pious, charitable and religious purposes, 
The State Wakf Board is not entitled to call upon the mutawallis to pay contr‘ bu- 
tion from and out of the total income of the properties comprised in the wakf deed 





*W.P. Nos. 289, 1278 to 1280, 1440 and 1 514 of 1964 
n411 and 4566 of 1965 and 196, 668 and 692 of 1964. 27th July, 1967. 


1] G.M.A. BHA:MIA v. MADRAS STATE WAKE BOARD (Venkatadri, J). Ail 


irrespective of the fact that only a fraction of the estate or a share of the income is 
set apart for religious pious of charitable purposes. 


Case law discussed. 


Further the Wakf Board can claim contribution only from the net income afte 
deducting the expenses incurred for raising the income and after deducting any 
revenue, cess, rates and taxes payable to the Government or to any local authority. 


The question whether the Wakf Board can claim contribution from the income 
from private wakfor wakf-alal-aulad would not fall within the purview of section 6 
of the Wakf Act and hence that section would be no bar to the ma‘ntainability of a 
writ petition raising the aforesaid question. 


[Nature of public and private wakfs discussed.] | 


Petitions under Article‘226 of the Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed with 289, 1278, 1440, 1514 of 
1664, 1411 of 1965 and 196, 668 and 692 of 1964 0n the file of the high Court, the High 
Court will be pleased to issue writs of certiorart calling for the records (1) relating to 
the order of the Respondent Board dated 4th January, 1964, and renéwed by its 
demand dated 12th February, 1964, relating to the Wakf Estate of the petitioner in 
W.P. No. 289 of 1964, (2) relating to the demand notice dated 28th December, 1963 
in D. Nos. 67, 82 and 123 of 1963 of the State Wakf Board respectively in W.P. Nos. 
1278, 1279 and 1280 of 1964; (3) connected with W:B. No. MDS. 154/B3, dated 15th 
August, 1964, of the 2nd Respondent in W.P. No. 1440 of 1964; (4) relating to the 
Demand Notices dated 12th May, 1959n A. 3/S.I.N/59 and No. 41 13/59-Az, 
dated. 16th March, 1964 in W.P. No. 1514 of 1964; (5) in W.B. Ag/643 of 1964 relating 
to the Kajamiam Wakf, Tiruchirapalli and in particular its communication W.B. 
Ag/643 of 1964 TRI dated 22nd March, 1965 enclosing the demand No. G.S. 643 D. 
No. 1 dated 19th March, 1965 in W.P. No. 1411 of 1965 ; (6) relating to the Board’s 
Communication MDS. 68/B3 dated 24th January, 1964 in W.P. No. 196 0° 1964;(7) 
relating to the Board’sCommunication Rc. 1252-64-B3 dated roth April, 1964 in 
W.P. No. 668 of 1964 and (8) relating to the proceedings initiated by the order dated 
Ist February, 1964 in W.B. 64/Madras in W:P. No. 692 of 1964 and quash the said 


orders made therein, etc. 


S. K. Ahmed Meeran, for M. A. Ghatala and D. A. Bhaimia, MA. Ghatala, 
V. Narayanaswami and K. R. Ramachandran, MR. Krishnan, S. K. Ahmed Meeran and 
M. Khaja Mohideen, V. K. Thiruvenkatachari for A. R. Ramanathan, ‘T. N.C. Srinivasa- 
varadachary, and Dolia of Aiyar & Dolia, for Petit‘oners. ; 


S. I. Samiullah, for M. A. Sathar Sayeed, M. G. Dastagir, M. K. Nambyar for 
AUK. Venugopal, M: G. Dastagir and K.K - Nalini Vasudevan, and ‘Amjad Nainar, for 
Respondents. ene 


The Court made the following 


ORpDER.—These petitions are filed by the Mutawallis of the various Wakf 
properties questioning the legality-of the State Wakf- Board claiming a certain 
percentage of contribution from the entire income of the Wakf properties, when 
only a portion of the income from such properties are set apart for religious, 
charitable or pious purposes. The petitioners are cla‘ming relief by way of 
prohibition or certiorari, to forbear the Board from making its demand or to quash 
the notice issued by the State Wakf Board respectively. 


In W.P. No. 289 of 1964, ten per centofthe income hasbeen set apart for reli gious 
charitable and pious purposes. In W:P. No. 1278 of 1964, a certain portion of the 
income from and out of the wakf properties has been set apart for charitable purposes. 
So also in W.P. Nos. 1279 and 1280 of 1964. In W.P. No. 1440 of 1964, a Wakfhas 
been created for the maintenance and support of the founder’s family, children and 
descendants and a sum of Rs. 480 annually to certain charities, viz., three mosques 
and to an Arabic College at Vaniyambadi. än W.P. No. 1514 of 1964, by a trust 
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deed the founder has set apart 10/16 share for the performance of charities and 6/16 
share for his santhathis. In W.P. No. 1411 of 1965, the founder has set apart 
Rs. 2:200 for certa'n charities mentioned in the trust deed. In W.P. No. 4566 of 
1965, a one -third share of the net income has been set apart for charities. In W.P. 
No. 196 of 1964 and W.P. No. 668 of 1964 and W.P. No. 692 of 1964 Wakfs are 
created for the maintenance support and benefit of the founders and their families 
and descendants, and in the event of the extinction of the descendants the ‘wakf 
properties should be utilised for charitable purposes mentioned in the deed. 


‘Wakf? in Muslim Law means a permanent dedication by a Muslim of any 
property for any purpose recognised by Muslim Law as religious, pious and charitable. 
A wakf is created by mere declaration of endowment by the awner of the property, 
and upon such declaration the property immediately vests in God Almighty. 
There are two classes of Wakfs, public and private. In the case of a Public Wakf, 
the property, namely the corpus as wellas the usufruct, vests in God, since the 
usufruct becomes immediately applicable to the enumerated holy purposes. In the 
case of Private Wakf or Wakf-alal-aulad, only the corpus of the property vests in 
God immediately, and the enjoyment of the usufruct is postponed till after the 
extinction of the Wakif, his family and descendants. A Public Wakfis one for reli- 
gious, pious and charitable purposes ; and a Private Wakfis.one for the benefit of 
the settlor’s family and descendants. Such a private wakf was made legal and 
valid under Muslim Law by the Musselman Wakf Validating Act of 1913. 


The contention of the petitioners is that the State Wakf Board has no jurisdiction 
either to claim, demand or collect contribution form the income of the properties in 
respect of a Private Wakf of Wakf-alal-aulad. The Board has got only a limited 
jurisdiction to claim contribution, i.e., it can collect contribution only in respect of 
the income set apart for religious, pious and charitable purposes. ‘The petitioners 
contend that the section itself makes this clear, for, section 3 (1) (iii) includes a 
Wekf-alal-aulad: to the extentto which the property is dedicated for any: purpose 
recognised by Muslim law as pious, religious or charitable. Thus the contention 
of the petitioners is that in the-case of composite Wakfs, z.¢., wherever wakis are creat- 
ed not only for the benefit of the settlor, his family and descendants but also for reli- 
gious, charitable and pious purposes, the Board can claim contribution only from 
the shae of the properties which are exclusively set apart for religious, charitable 
and.pious purposes and that in the case of Wakf simpliciter the Board has no juris- 


t 


diction to claim or demand contribution from its income. i 


But the State Wakf Board contends that it has got jurisdiction wherever a wakf 
is created, nd matter whether it is public or private wakf (Wakf-alal-aulad).. 
Under Mislim Law, there is no such distinction between Public and Private Wakfs © 
The Muslim Law treats both Public and Private Wakfs alike, the moment a wakf 
is created and reg’stered, and therefore the Board has got jurisdiction to demand 
contribution. According to the Board, the propertiescomprised in the wakf deed 
are permanently dedicated and the creator of the wakf has relinquished all his rights. 
of ownership and the designated: persons are only the Mutawallis who have no 
manner of right to sell or mortgage or in any way transfer or charge the wakf pro- 
perties. The Wakf has tied down the properties and the properties are vested in 
God, and on account of the express dedication, the entire properties have become 
wakf properties, though in the case of private wakf, i.e., Wakf-alal-aulad, the charita- 
ble, religious and pious purposes are only postponed-until after the happening of the 
contingency namely the extinction of the founder’s family ; but the character of the 
property is not changed. According to the. Wakf Board, the entire properties are 
dedicated permanently and even assuming that the-income is dedicated for the benefit 
of the founder’s children and descendants, that is also a pious and charitable purpose. 
Wakf-alal-aulad contemplates that, after theext'nction of the males and females in 
the founder’s family, the income from the properties should goto pious and charita- 
ble purposes. Therefore the Board is interested in seeing that the properties of 
Wakf-alal-aulad are kept in tact till the extinction of the founder’s family, se that the 
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charities mentioned in the Wakf could be performed on the extinction of family and 
descendants of the founder. It is, therefore, contended that the Board has got 
jurisdiction over the same, and that the Wakf Board has been formed only to 
safeguard the interest of the Wakfs and their properties, and that in accordance with 
section 46 of the Wakf Act, 1954, every Mutawalli should pay annually to the Board 
such contribution not exceeding six per cent. of the net annual income of such of its 
property as is situate in the Madras State. 


There is, thus, an acute controversy between the petitioners and the Wakf Board 
in regard to the payment of contribution from the income of the wakf properties. 
In short, the controversy between the Mutawallis and the Wakf Board is that, while 
the Mutawallis are contending that they will pay only contribution proportionate 
to the incom from the properties which have been, set apart for pious, religious or 
charitable purposes and that where properties are dedicated completely for the 
benefit of the settlor and his family and descendants they will not pay any contri- 
‘bution, the contention of the StateWakf Board is that contribution should be paid to 
the Board on the -total income of the properties and should be paid even where the 
properties are initially dedicated to the settlors’ fam ly and descendants. 


The question that arises for consideration in these petitions is whether the State 
Wakf Board is entitled to call upon the Mutawallis to pay contribution from and out 
of the total income of the properties comprised in the Wakf deed irrespective of the 
fact that only a fraction of the estate or a share of the income is set apart for religious, 
pious or charitable purposes. 


Historically, the origin of Wakfis attributed to the direct prescriptions of the 
Propliet. The validity of Wakf is founded on the rule laid down by the Prophet 
himself who declared, ‘Tie up the property and devote the usufruct to human 
‘beings and it is not to be sold or made the subject of gift or inheritance, devote its 
produce to your children, your kindred and the poor in the way of God’. This 
doctrine has been given due recognition and proper place from the time of the 
Muslim system of jurisprudence, and the law relating to endowments by far the 
major branch of Muslim law has come into vogue. The pronouncements of the 
Prophet, which are the. origin of wakf gave rise to a good superstructure which the 
jurists moulded in the different Muslim countries, according to their needs and cir- 
cumstances, social conditions and conceptions of public policy. The doctrine of 
Wakf is, therefore, interwoven with the entire religious life and social economy of 
the Muslims. The Muslim Law imposes an obligation, legal or moral, to provide 
for the upkeep and maintenance of parents, descendants and kinsfolk in general ; 
and provision for one’s own self has been considered equally obligatory, so that one 
may never become a burden, to his society or people. The subsequent conflict 
and controversy between the Muslim jurists gave rise to. the bulk of modern Anglo- 
Muslim case-law on the subject. It is pertinent to quote the observations of 
Sir Roland Wilson as éxtracted in Saksena’s Muslim Law, Fourth Edition, at page 


464 : 


“Trouble arose when case after case raised the question whether the term wakf 
was also meant to cover: disposition in the nature of en tail or private settlement. 
On the one side, it was urged that to admit the validity of such private perpetuities 
‘would be contrary to the spirit of the Muslim Law of g’fts, and inconsistent with 

‘the jealous watchfulness displayed in other ways aga‘nst any attempt to evade the 
rules ofinheritance. The religious and charitable perpetuities, which were undis- 
puted, were not explained. On the other side, it was po‘nted out that the practice 
in question is expressly recogn‘sed in all the standard text-books except one, which 
is not adverse, but simply silent, and that in the view of the Prophet to prov'de for 
the comfort and dignity of one’s own family is quite as much an act of piety, 
quite as genuine a form of alms-giving, as to provide for the poor in general.” 


"Thus there was a ‘good deal of controversy Whether aWakfin favour of the settlor and 
his family is valid in Muslim Law, and in 1894 the Privy Council expressed in Abdul 
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Faia Mahomed v. Rasamaya', that, ifthe primary object of the wakf was the aggran- 
disement of the family,and the gift to charity was illusory whether from the smallness 
of the amount or from its uncertainty or remoteness, the wakf for the. benefit of 
the fam'ly was invalid and no effect could be given to it. This decision of the Privy 
Council raised considerable alarm and caused considerable dissatisfaction in the 
Muslim Community in India. A representation was thereupon made to the Govern- 
ment of India which caused the passing of the enactment known as the Mussalman 
Wakf Validating Act, 1913. By the 1930 Act, it was made to apply retrospectively. 


As already stated by me, Wakfs can now be divided into two classes (1) Public 
and (2) Private. Private Wakfs may again be sub-divided into Wakfs exclusively 
for the benefit of the settlor’s family and descendants in perpetuities and wakfs for the 
benefit of the settlor’s family and descendants and also for charitable and religious 
purposes. The private wakfs are called Wakf-alal-aulad. For the protection : 
enforcement and administration ofthe Wakfs, there have been enactments passed 
from time to time both by the Central and State Governments, and finally the Wakf 
Act, 1954 was passed for the better administration and supervision of wakfs and to 
prevent mismanagement of wakf properties set apart for religious, pious and chari- 
table purposes. One of the distinctive features of the Act is that it contains a promise 
of funds to finance schemes of educational, social and economic advancement. 
The Central Act gives the State Wakf Boards a more positive role in organising con- 
structive programmes and thus transform the Boards from mere instruments of admi- 
nistrative supervision to creative organs for educational,social, economic and cultural 
rena'ssance. The contribution chargeable under the Act is upto six per cent of the 
gross income of a Wakf less cess, rates and taxes payable to Government or a local 
authority. The State Wakf Board was formed in February, 1958: Now in the 
course of implementation of the Act, the Wakf Board is calling upon the Mutawallis 
of the petitioners—wakfs to pay the contribution from and out of the total income 
of the estates. wn 


Section 3 (1) of the Act (XXIX of 1954) defines ‘wakf’ as the permanent dedi- 
cation by a person professing Islam of any movable or immovable property for any 
purpose recognised by the Muslim law as pious, religious or charitable, and includes. 
a Waki-alal-aulad to the extent to which -the property.is dedicated for any purpose 
recognised by Muslim law as pious, religious or charitable. Thus.the definition 
recognises both public and private wakfs. The State Board therefere, contends that 
it is clothed with the power to call upon the Mutawallis of these Wakfs to pay coh- 
tribution irrespective of whether it is a public or a private wakf. The Board contends 
that the wakf itself provides for himselfand his family, and even giving maintenance 
to his family or himself is regarded in Muslim law as a sadagak which is regarded. 
as a pious act. The Board reminds that the Prophet himself has declared that a: 
pious offering to one’s family is more pious than giving alms to beggars and that the 
best of all pious offerings is a provisionfor one’s self, so that one may not fall into need 
and the giving of sadagak should commence with those whose subsistence is obliga- 
tory. It also reminds that support to one’s self, his children and family is the -first. 
duty and necessity, that a man giving subsistence to his family is giving sadagah and 
that giving alms to the poor has ward of one alms, but ‘that giving to kindered 
- has two rewards. In other words, the Board contends that there can be no distinc-. 
tion or discrim‘nation between public and private wakfs and that wherever a wakf is 
created it can come within the jurisdiction of the Board in regard to the management 
and supervision of the estates comprised in the-wakf deed. The Board must be guided. 
by the notions of Mohammaden Law. Such a contention came up for consideration. 
in ‘Kawsar ‘Alam v. State of West Bengal®, where a substantial portion of the income 
of wakf property was permanently dedicated for religious an dcharitable purposes: 
and the deed also allotted substantial portion of income for payment of allowances 
to Wakf’s descendants in perpetuity. The Special-Division Bench of the Calcutta 
High Court observed : 

TENS Pe ee ge Oe ee ee E NR 
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“ Nowadays a Wakf-alal-aulad is commonly regarded as a private trust and. 
not as a trust for religious and charitable purposes..............0. 


wate the provisions in the wakf deed for payment of allowances to the testator’s 
descendants are not for religious or charitable purposes.” 


When this case went to the Supreme Court, their Lordships observed in Fazul’ 
Rabbi v. State of West Bengal. 


“ No religious worship, teaching or service or performance of religious rites is 
involved when the wakf provides for his family or himself even though a person. 
giving maintenance to his family or himself is regarded in Mahomadan Law as 
giving asadagah. But even ifregarded as a pious act a sadagah of this kind is not 
a religious worship or rite.” 


Their Lordships also quoted the observations of Lord Hobhouse in Abdul Fata 
Mahomed v. Rasamaya?: 


ce 


. it would be doing wrong to the great law giver to suppose that he is. 
thereby commending gifts for which the donor exercises no self-denial, in wh‘ch. 
he takes back with one hand what he appears to put away with the other ; which 
are to form the centre of attraction for accumulations of income and further 
accessions of family property ; which carefully protected so-called managers from: 
being called to account; which seek to give to the donors and their family the 
enjoyment of property free from all liability to creditors ; and which do not seek 
the benefit of others beyond the use of empty words.” 


After extracting the above observations, their Lordships observed : 


“ But the intention of the validating Act was not to give a new meaning to the- 
word ‘ charity ’ which in common parlance is a word denoting a giving to someone 
in necessitous circumstanccs and in law giving for public good. A private gift to- 
one’s own self or kith and kin may be meritorious and pious but is not a charity 
in thelegal sense and the Courts in India have never regarded such gifts as for- 
religious or charitable purposes even under the Mahomedan Law.” 


Their Lordships of the Supreme Court in Mohd. Ismail v. Sabir Ali3, have observed 
that where a wakf deed provides for an insignificant portion of the income to be 
used for certain religious purposes, such a wakf though in theory it vests as the- 
property of God Almighty, is not for charitable or religious purposes. 


Our own High Court in Ramanadham Chettiar v. Vada Lavuai Marakayar*, has 
observed that aggrandisement of the donor’s family or protection from poverty 
of the donor’s descendants without any limit of time is not a charitable and pious 
purpose as contemplated by the Mahomedan Law of wakfs, and a gift for the benefit 
of one’s own family, relatives or descendants is not charitable nor pious within the 
meaning of the law of wakfs. In Income-tax Commissioner v. Jamal Mohamed’, this Court 
has held that a provision in the wakf deed for the maintenance, education, marriage, 
funeral and other necessities of the poor and needy among the descendants of the 
wakifin the male line cannot be said to constitute a trust for general public utility and 
that the trust being clearly of a private nature, the income allotted under the 
wakf deed for the purposes mentioned therein which remains unspent for want of 
beneficiaries is assessable in the hands of the mutawalli. Venkataraman, J., in 
Mohamed Mahin v. Madras State Wakf Board®, has observed that a settlement both 
for the benefit of the persons mentioned therein and charitable acts mentioned 
therein will plainly be a wakf-alal-aulad within the meaning of section 3 (1) (iii) 
of Act X XIX of 1964, and that it will be a wakf for the purpose of the control of 





1. (1965) 3 S.C.R. 307 : (1965) 28.C.J. 833: Mad. 12 at 16. 
ALR oe S.C. 1722 at 1726. f 5. LL.R. (1941) Mad. 862 : (r941) 2M.L.J.. 
2. (1895) I.L.R. 22 Cal. 619 at 632. 148: A.I.R. 1941 Mad. 535. 
3. (1963) 15.C.R. 20 : A.LR. 1962 S.C. 1722. 6. (1967) 1 M.L.J. 65 at 74. 
4. (1910) 20 M.L.J. 254: (1911) L.L.R. 34 ° 
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the Wakf Board to the extent to which the properties have been dedicated for the 
religious and charitable acts. This is the case-law.on the subject. 


Now turning to Act XXIX of 1954, we will see whether the Wakf Board has 
‘got jurisdiction to call upon the Mutawalli of a private wakf or wakf-al al-aulad to 
pay contribution to the Board. I am convinced on the review of authoritative 
case-law and on the provisions of the Act that the Board has got jurisdiction to claim 
contribution only from the income of the properties set apart exclusively for pious, 
charitable and religious purposes. The Act itselfmakes the position clear as between 
public and private wakf or wakf-alal-aulad and the Board can claim contribution 
only to’the extent to which the properties have been dedicated for any purpose 
recognised by Muslim Law as pious, religious or charitable. Section 32 (2) directs 
that a Mutawalli of a wakf shall prepare and furnish to the Board a full and truc 
statement of accounts. It means that he should mention the amount spent for 
pious, charitable and religious purposes. The intention of the Legislature is, 
therefore, to confer jurisdiction on the Board to claim contribution in respect of 
the income from the estate of wakf-alal-aulad which is set apart for purely pious, 
charitable and religious purposes. The State Wakf Board may, with the best of 
intentions, resort to enhance the wakf funds, in order to devote and utilise the 
‘funds for welfare objects. But the Board, cannot, on that account, under the guise 
of the historical theory of wakfs under the Mohamedan Law, demand or claim or 
collect contribution from the mutuwallis of private wakfs simpliciter, t.e., where 
properties are solely dedicated for the benefit of the settlor and his descendants. 
Even in the case of composite wakfs created for the benefit of the family and descen- 
dants and for pious, charitable and religious purposes, the Board can claim contri- 
bution only in respect of the income from properties set apart for pious, religious 
and charitable purposes in the wakf deed. 


It is next contended by the petitioners that the wakf Board has no jurisdiction 
to collect contribution from the income of the wakf properties without deducting 
the expenses in raising the income from these properties. In one case the wakf 
has got about 37% acres of land for which cultivation expenses are partly pa‘d in 
grain and partly in cash. The contention of the petitioners’ Counsel is that the Wakf 
Board cannot claim contribution from and out of the total income without deducting 
the expenses. Under section 46 of the Act, the mutawalli of every wakf should 
pay contribution, to the Board not exceeding six per cent. of the net annual income of 
such of its property. ‘Net income’ is defined in section 3 (g) as the total income 
less any revenue, cess, rates and taxes payable to the Government or any local 
authority. It does not mean that the mutawalli is not entitled to deduct the 
expenses actually incurred by him in raising the income from the immovable pro- 
perties. The definition of ‘net income’ which means ‘ total income’ has to be 
understood and interpreted according to the expression used in the Indian Income- 
tax Act. The Madras Hindu Religious and Charitable Endowments Act also 
levies contribution which is a percentage of the income after excluding expenses 
incurred for raising its income. Learned Counsel further contends that the expres- 
‘sion ‘ total income’ has been used in the Act in the sense of the ordinary concept 
of income, 2.¢., What is-left after expenses for earning the same. “He, therefore, con- 
tends that ‘ total income’ would only mean, income after deducting expenses for 
taising that income besides cess, rates and taxes payable to Government or local 
authority. I entirely agree with learned Counsel. In this connection, learned 
Counsel for the petitioners cited a direct case on the point Md. Ibrahim Hossan 
Sait v. Kerala Wakf Board’, where the Bench had to interpret the words ‘ net annual 
income.’ The Bench held that the total income in section 3 (g) of the Act is an 
income exclusive of the expenses of cultivation and net income under the section is 
the said total income m‘nus the revenue, cess, rates and taxes payable to the Govern- 
ment or any local authority. It is also useful to refer to the observations of their 
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Lordships of the Supreme Court in Naonti' Lal v. I. T. Appellate Assistant Commissioner}, 
namely that the word ‘ income ’ must be given its ordinary, natural and grammatical 
meaning and that income is a thing that comes in. Under these circumstances, 
the Board cannot cla'm contribution from mutawalli without deducting the expenses 
incurred “by him for raising the income from the immovable properties and without, 
of course, deducting the cess, rates and taxes payable to the Government or any 
local authority, as defined in section 3 (g) of the Act. That would be the income 
defined in the Act as ‘net income.’ 


Another contention put forward for the State Wakf Board is that these writ 
petitions are not maintainable, since the mutawallis can ‘file suits for declaration 
as provided in the Act question'‘ng whether particular property is wakf property 
or not. No doubt, on the face of it, this argument may be impressive. But on 
a closer scrutiny of the case and analysis of the facts, it is clear that the petit-oners 
herein are not’ questioning the character of the properties comprised in the wakf 
deeds. All the petitioners concede that these properties are wakf properties. But 
what is raised for consideration is whether the Board can claim contribution from 
the income from private wakf or wakf-alal-aulad which has been recognised by 
enactments in this country. Under these circumstances, section 6 cannot and 
will not come into play. 


The result will be that the State Wakf Board will! have no jurisdiction either to 
claim, demand or collect contribution from and out of the total income of the pro- 
perties comprised in the wakf-alal-aulad. But the Board will have jurisdiction 
to collect or demand contribution from and out of the income set apart exclusively 
for pious, religious and charitable purposes in the Wakf-alal-aulad. Further the 
Board can claim contribution only from the net income of such propert’es after 
deducting the expenses incurred for raising the income and after deduct ng any 
revenue, cess, rates and taxes payable to the Government or to any local authority, 


The writ petitions are allowed. There will be no order as to costs. 
VE. ! eee Petitions . allowed. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Just.cE A. ALAGIRISWAMI. 





Guruswami Nadar and others Sac ppellants® | 
` 2. 
Ezhumalai Panchayat Board, through its President and others .. Respondents. 


Madras Village Panchayats Act (X of 1950), section 58——Madras Panchayat Act 
(XXXV of 1958), section 83—Constitution of India (1950), Article 265, Schedule VIL, 
List II, Entry 52 and List I, Entry 89—Leuvy of tax on articles brought in or taken out 
of the village based on customary collection called Mahamat or tharagu—-Validity and 
legality of. | 
A’ Panchayat Board levied a tax in respect of specified items of goods and 
articles brought into the village and certain other articles taken out of the village 
for the purposes of trade. When the levy was questioned by way of a suit, it 
was contended for the panchayat that the levy was valid as it was based on 
custom among the village community to make a collection called Mahamai or 
tharagu in respect of such goods. 


Held, that, in respect of goods taken out of the limits of the Panchayat Board 
for purposes of trade, even the State Legislature has no power to levy a tax. It 
is, therefore, not possible for the State Legislature either to permit the levy of 
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“such a tax by the Panchayat Board or to validate the levy of such a tax by the 
Panchayat Board... oe a 


The levy of the kind in question can be contemplated only on the ground of 
its being related to the holding of some land or the holding of some office or at 
least some convenience or facility provided by a landholder. A mere’ custom, 

“unrelated to anything else by which the village community makes collections 
in respect of goods brought for sale within its limits or goods ‘taken -out of 
its limits for sale outside cannot be said to be valid. There is no constitutional 
or legal basis for such a levy. Such a levy would be valid only ifit is an incident 

. of the possession of any property or holding of any office.. - .. 


_ Appeal against the Decree of the District Gourt, Madurai, in A.S. No. 137 of 
1961 preferred against the Decree of the District Munsif of Tirumangalam in O.S. 
No. 66 of 1960. i : 


= T.R. Mani and T. Martin, for Appellants. 
- S. Palaniswamy, S. K. Rajavelu and A. Narayanaswami, for Respondents. 
The. Court delivered the following 


JupeĮmeļnt.—Can the legality of a levy, which is in reality a tax, be upheld on 
the basis of a custom is the question for decision in this case. In the village of 
Elumalai in Madurai district for over 30 years it has been customary for the village 
community to make a collection called mahamai or tharagu in respect of certain 
articles brought into the village and certain other articles taken out of the village. 
The Panchayat Board of Elumalai passed a resolution on 16th December, 1958 and 
levied a tax in respect of seven items of goods and articles brought into the village 
and certain other articles which were taken out of the village for purposes of ‘the 
trade. The plaintiffs filed the suit, out of which the present appeal arises, question- 
ing the levy. The first defendant, Panchayat Board and the other defendants who 
were the lessees for collection of this levy, contested the suit claiming that the levy in 
question was valid on the basis of custom which had been given legal effect’ to by 
section 58 of the Madras Village Panchayats Act, 1950. The trial Court held that 
the mahamai fund is, in fact, administered for the benefit of the villagers in common, 
that the lease of the m2hamai collections has been going on for over 35 years and 
the collection has been going on for over 30 or 40 years and that the payment is 
not voluntary, but compulsory. Before the lower appellate Court, there was no 
dispute about the facts. The only question at issue was whether the levy was valid. 


As already mentioned, the validity of the levy was sought to be supported on 
the basis of section 58 of the Madras Village Panchayats Act, 1950. Section 58 


reads as follows : 


“8, Any ‘property or income which by custom belongs to, or has been 

"administered for the benefit of, the villagers in common, or the holders in common 

of village land generally or of lands of particular description or of lands under a 

_ particular source of irrigation shall vest in the Panchayat and be administered 
-> by it for the benefit of the villagers or holders aforesaid.” a 


It follows from’ the find'ngs of the Courts below that this is an income which 
by custom belongs to or has been adm/‘nistered for the benefit of the villagers -in 
common. But this levy being compulsory there is very little doubt, that it is in 
effect a tax. Under Article 265 of the Constitution of India no tax shall be levied 
or collected except by authority of law. Now, is section 58 of the Madras Village 
Panchayats Act of 1950, the law, which authorises the levy and collection of the 
tax in question and if it does, is it valid ? 


‘It is obvious that the Sfate Legislature has no power to permit a local body or 
to enable that local body to levy a tax which is not included in the State List in 
the Constitution. In List IT of Schedule VII to the Constitution of India, Entry 52 
is as follows : 
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«Taxes on the entry of goods into a local area for consumption, use or sale 
h 53 y á 
therein .’’. . i 


Entry 89 in List I of the same schedule is “terminal taxes on goods or passengers, 
carried by railway, sea or air; taxes on railway fares and freights.” The goods in 
this case are not carried by railway or sea or air and therefore, Entry 89 of List I 
to Schedule VII is not relevant. ‘The only entry which is relevant is Entry 52 of 
the List II of Schedule VII. 


Now the resolution in question purports to levy a tax not merely on goods 
brought into the jurisdiction of the Panchayat Board from outside and sold there, 
but also on agricultural produce and skins of goat and sheep taken out of the village 
for purposes of trade. In respect, of goods taken out of the limits of the Panchayat 
Board for purposes of trade, even the State Legislature has no power to levy a tax. 
It is, therefore, not possible for the State Legislature either to perm't the levy of 
such a tax by the Panchayat Board or to validate the levy of such a tax by the 
Panchayat Board. So, we have to consider only the validity of the levy only in 
so far-as itis in respect of goods brought into the Panchayat Board limits for purposes 
of trade. . 


If the effect of section 58 of the Act is to recognise the right to levy such a tax 
and to sanction it, then the resolution of the Panchayat Board in question would be 
valid; otherwise not.’ Section 58 occurs in Chapter III of the Madras Village 
Panchayats Act, 1950: under the heading * Functions, Powers and Property of 
Panchayats.” Chapter IV deals with taxation and finance. Section 63 found 
in Chapter IV enables every Panchayat to levy in the village a house tax, a profession 
tax and a vehicle tax. It-also enables a duty to be levied on certain transfers of 
property. "Under sub-section (3) of thatsection, the Panchayat may also levy in a 
village, subject to such rules as may be prescr:bed and with sanction of the Inspector 
and subject to-such restrictions and conditions, if any, as may ‘be imposed by him 
either at the t'me of granting sanction or later; a-fee on any commercial crop bought 
and sold in the village, not being a crop on which fees are levied in the village by a 
market committee under section 11 of the Madras Commercial Crops Markets 
Act, 1933. It is not contended that the levy in quest'on comes under section 63. 


It may also be mentioned that in the bill as published, which later becarhe the 
Madras Village Panchayats Act, the clause corresponding to present section 58 is 
clause 59: In the’statement of objects and reasons accompanying it, it is mentioned 
that the Panchayats are to levy a house tax, a profession tax and a vehicle tax and- 
with the sanct’on of the Inspector of Municipal Councils and local Boards, a case 
on the’ entry of goods into the village for consumption, use or sale therein. The 
last item would be directly under Entry 52 of List 2 of Schedule VII to the Consti- 
tution. ` This statement in the Statement of-Objects and Reasons, is given effect’ to 
by sect’on-63. There is no reference to clause 59 in the Statement of Objects and 
Reasons. Though the fact that section 58 finds a place in Chapter III relating to 
functions, powers and property of Panchayats, and not in the Chapter IV relating: 
to the taxation and finance, that by itself would not conclude. the quest’on whether 
the levy is a permitted item of tax. 


Now- income may be from any source. Income may be from property or it 
may be from taxes. In Stroud’s Judicial Dict'onary ‘income’ is mentioned as 
signifying whatever comes in and that it is as large a word as can be used, to denote 
a person’s receipts.” But merely because the word ‘income ° finds a place in section 
58, it may not mean that it would include taxes also. Nor would it exclude an 
income from taxes.’ But in the context of the occurrence of section 58 in Chapter ITI 
relating to property and the fact that section 58 itself mentions “ any property or 
income ” it may be said to show that the income therein referred to `s income from 
property, which does not belong to the villagers in common. For instance, the 
irrigat‘on tanks vest in the Government. But in many villages the fishery rights 
belong to the village community or to holders of the lands, under the ayacut of the 
irrigation tank. There may be cases where there are customary rights of grazing 
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on the lands. This would vest in Government as poramboke. But the village 
community m‘ght be getting an income from such grazing on the lands. Thatit 
is apparently such income that was contemplated would be clear from the fact that 
section 83 of the Madras Panchayats Act, 1958 reads as follows: 


“ Any property or income including any fishery right which by custom belongs to or 
has been administered for the common benefit of the inhabitants of the village or 
town, or of the holders in common of village land generally or of the holders o f 

‘lands of a particular source of irrigat‘on shall, ifso, declared by the Government, 
vest in the Panchayat and, be administered by it for the benefit of the inhabitants 
or holders aforesaid.” 


It would be noticed that after the words ‘ any property or income ” found in 
section 58 of the 1980 Act, the words ‘including any fishery right” have been newly 
added.. Those words of inclusion would not mean that the general word ‘‘income” 
preceding them are restricted in any way. In the context of the mention of fishery 
rights which is merely illustrative I should think that when section 58 mentions 
‘income ’ it can only refer to income from sources other than property belonging to 
the Panchayat and particularly income from property which was not owned by the 
village ‘commun’ ty. | ; 

The question whether the levy in the nature of tdx can be supported on the 
basis of custom has come to be considered more than once. The general result of 
those decisions may be shortly stated thus. Such a levy would be valid only if it is an 
incident of the possession of any property or holding of any office. In Szriparapu 
Ramannav v. Mallikarjuna Prasada Naidu}, the fee claimed by the landlord was the 
fee payable to Sivaganga goddess and it was observed by a Bench consisting of 
Muthuswami Iyer and Best, JJ., thus (at page 45): 


- & A duty to’contribute to the expense of a ‘temple is not an ordinary incident 
of the relation of landlord and tenant, nor has it any connexion with the Jjirayati 
tenure on which the ryot holds his land. Prima facie the contribution is voluntary, 
and unless the fee is shown to be a charge on the land it cannot be treated as a pay- 
ment which the zamindar can illegally compel the ryot to make.” 


. In Ramalinga Chettiar v. Ramaswami Iyer*, Tiruppani cess for the purposes of 
repairing certain buildings dedicated for charitable purposes was held to be one of 
an essentially voluntary character, and that therefore, its payment for a number of 
years cannot be a ground for implying that there was a legal contract or obligation 
to continue to pay it. In Venkatasubbanna-v. Raja Yachanarulu®, a Bench of this Gourt 
held.that the levy by a zamindar of a cess called ‘‘ Piratlavaru”’ a cess intended to 
provide maintenance for the zamindar’s purohit was not valid, though the defen- 
dant adm'tted that he and the other ryots have been paying the cess for a long time, 


‘The most important decision that has dealt with this question is the one reported 
in Gopala v. State of Madras4, decided by this. Court. There the levy of land reve- 
nue on ryotwari lands was challenged as not havirg any statutory sanction behind 
it and therefore as contravening Article 265 of the Constitution. ‘The Bench dealt 
elaborately with this question and held that the assessment of land revenue is valid 
on the ground that it is one of the prerogatives of the sovereign in this country. The 
assessment of land revenue was also held valid because of the Revenue Recovery 
Act (II of-1864). Section 3 of that Act is as follows : 


“t Every landholder shall pay to the Collector, or other officer empowered by 
‘him to receive it, the revenue due upon his land on or before the day on which it 
' falls due according to the kistbandi or other engagement, and where no parti- 

cular day is fixed, then within the time when the payment falls due according to 
legal usage ; provided that, except where property is held under a Sanad-i-Milki- 
yat-i-istimrar or other similar instrument it shall be lawful for the Board of 








1. LL.R. (1894) 17 Mad. 43 : (1893) 3 NLL. 3. (1909) 19 M.L.J. 273 : (1909) 3 I.G. 610. 
. (1958) 2 M.L.J. 117: 71 L.W. 672:I L.R 


+ 207. 4 
2. (1902) 13 M.L.J. 379. (1958) Mad. 798. 
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Revenue by notification published in the District Gazette, to alter and fix from 
time to t'me, the amount of the several kists or instalments, and the dates at which 
they shall respectively become payable”. 


The Bench interpreted this sect’on as being a charging section provid’ng for 
declaration of liability and also the recovery of the assessment leaving the actual 
assessment itself to the Board of Revenue. The Bench also referred to the fact that a 
number of other statutes in Madras like the Madras Loval Boards Act, 1920, Madras 
Act XXVI of 1948, Madras Act XXIV of 1954 and Act XXX of 1955, have recognis- 
ed the ryotwari assessment. They also held that the assessment can be upheld -on 
the basis that the law referred to in Article 265 of the Const'tution refers not only tō 
statute law alone, but also to common law and that unless there is some provision in 
the Constitution which makes ryotwari assessment illegal, the law that previously 
existed in regard to it will continue to be val'd even after the Constitution. They 
concluded the discussion by saying that though in or’g'n the assessment was on the 
basis of a prerogative r'ght it was recognised as lawful by custom and statute, the 
assessment procedure was codified, as it were, in the Board Standing Orders, and 
there: was, therefore, a valid legal sanct'on prior to the Constitut’on for the levy, 
assessment and recovery of land revenue. It would thus be seen that the levy of 
land revenue was upheld not on the basis of custom, but on the basis of a number of 
considerations, not the least of which was.the statutory basis provided by sect’on 3 
of the Revenue Recovery Act II of 1864. The decision relied upon by the respon- 
dent in Radhaprasad v. Missor}, is really not one which upholds a tax on the basis of 
custom. ‘The relevant portion in the judgment at page 389 is as follows : 


“ There was no dispute that it had been in existence from at least 1865. It 
would be difficult to say that a custom that prevailed for so long was contrary to 
public policy. Itis only in exceptional cases that it is poss’ble to say that a custom 
1s unreasonable, because the fact that it has prevailed for a very long time raises a 
strong presumption that it is reasonable and after all the custom under which 
proprietors in India are encouraged to establish markets orig’nate for the conveni- 
ence of the people, if they were not entitled to realise some sort of dues not realisa- 
ble from the holders of ord‘nary houses or lands, we would not find zam‘ndars 
establishing markets for the convenience of the people. That is an established 
custom and ‘in the absence of public bodies all over the country for establishing 
markets, there is no reason why the custom should not continue.” 


Thus, the levy in that case was related to the establishment of a market and the 
sale of goods in the market belong'ng to the zamindar. A review of all the decisions 
relating to the subject will, thus, show that the levy of the kind now in question can 
be contemplated only on the ground of its being related to the hold'ng of some land 
or the holding of some office or at least some convenience or facility provided by a 
landholder. A mere custom, unrelated to anything else by which the village 
community makes collections in respect of goods brought for the sale w'thin its 
limits or goods taken out of its lim'`ts for sale outside cannot be sa‘d to be valid. 
There is no constitutional or legal basis for such a levy. The follow'ng decisions 
relied on by the respondents State of Madras v. S. S. M. Paripalana Sangam?, Bari 
w]o Rajeswar v. Tukaram’, Sobhnath v. Ambika Prasad*, and Baba Narayan v. Samboosa® 
do not really help them. They are all decis‘ons relating to customs which 
conferred rights on individuals or members of certa’'n communit’es which are either 
in the nature of easement or customary r'ghts conferred on a large body of persons 


Which are not in the nature of easements. None of them refers to a right to levy a 
tax. 
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In the result, the second appeal is allowed and the pla'‘ntiff’s.suit will stand 
decreed. As the question in this case is one of considerable difficulty and doubt, 
the parties will bear their own costs throughout. Leave granted. 


S.ViJ. 





sos =- - Second-appeal allowed ; 
l ~ Leave- gran ted. 


INTHE HIGH COURT OF JUDICATURE AT MADRAS. 


_ Present :—Mr. M. ANANTANARAYANAN, Chief Justice AND Mr. „Josi CE 
M. Nategan: 


Togpiaihan (minor) and ENE o 1 2 = bs Appellants ` 
U. a i 
Ponnuswam' Na'cker'and gien : z l a Respondent. 


Contract Act (9X of 1872), section 23—Agreements to stifle brosecutions—Piomissory note 
executed during' pendency of criminal prosecution—Inference that the MG was intended 
to- stifle the pending prosecution—If and when permissible. -! 


Hindu Law-—Debts—Pious obligation of son to sates yeas non Avyavaharika 
debts—Scope. ee. 


Agreements for stifling prosecutiéns are well known classes of agreements i 

- which the Court refuses to interfere as falling under section 23. of the Contract 

‘Act. Itis based on the principle that no man shal] trade on felony. If the accused 

person is innocent, the law is abused for the purpose .of extortion, ‘and if'he is 

guilty in fact, the law i is eluded by a corrupt a screening the criminal 
“fora consideration. an ao eo fe a ° 8 


| It is true.in the present case that a promissory, note was eee ‘by thie pro- 
_ misor while’a crim'nal prosecut’on at the instance of the promisee was pending. 
: But before the inference that the promissory note was intended.to stifle the pend‘ng 
prosecution could be drawn, the dropping of the criminal prosecution must at 

i le ast be a part of the consideration for the promissory note. — . 


- -The test is, d'd the dropping of the criminal-prosecution A a part. of the 

bargain for the agreement or giving of.the promissory note. The giving up of 

‘ the prosecution need not necessarily -be the sole consideration.- There may be 
an antecedent obligation. Itis enough if while g` ving security for the antecedent 
obligation the dropping of the cr:m‘nal prosecution is made a part of the barga’ n. 


“When there is no pre-exist! ing obligation, the inference that the security or note 
“was given in cons‘deration of dropping the prosecution may in a given case ‘be 
patent. But when there is a pre-existinglegal obl’gation, and thesecurity or, note 
"is given for it, it must be made out from the évidence.- True, the.evidence will 
normally be circumstant‘al and it may be by. necessary. implicati on that it is a 
part of the consideration to drop the criminal proceedings. | fy 
The promisee’s subsequent attitude or his motive in not proceeding further with 

the prosecution after launching it will not render the promissory note unenforce- 
able if withdrawal of the prosecution was not a part of the bargain. 


-In the present -case the ci ircumstances are not so clinching as. to necessarily 
warrant the inference that it is a part ofthe bargain when the promissory note 
was executed that the cr’m’nal prosecution should not be proceeded with. It is 

` not madé out in the ev'dence that the promisor was even aware of the fact that 
a criminal complaint had been filed by the promisee and was pending when he 
executed the promissory note. Unless he's aware of the pendency of the _crim‘nal 
proceedings, withdrawal of the same cannot be held to form part of the considera- 
tion for the promissory note. 
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Under the Hindu law a son is under a. pious obligation to discharge his father’s 
. debts.out of his ancestral property even if he had not been benefitted by the debts, 
provided the debts are not. Ayyavaharika. Colebrooke’s transalation of the expres- 
sion Avyavaharika as meaning “debts for a cause repugnant to good morals,” 
has been generally accepted as the nearest approach to the true conception of 
the term. The sons get exonerated from their obligation to discharge the debt 
of their father from the family assets only if the debt was one tainted with 
immorality or illegality. ‘The duty that is cast upon the son being religious and 
_ moral, the liability of the son for the debt must be exam'ned with reference to 
its. character when the debt was first incurred. If at the orig’n there was nothing 
illegal or repugnant to good morals, the subsequent dishonesty of the father in 
not discharging his obligation will not absolve the son from his liability for the 
debt. l 


Case-law discussed. 


_ Appeal under clause 15 of the Letters Patent against the Judgment and Decree 
of the Honourable Mr. Justice Venkatadri dated gth December, 1963 and passed 
in A.S. No. 377 of 1960 preferred against the decree of the Court of the Subordinate 
Judge of Coimbatore, in O.S. No. 238 of 1958. 


S. Rajagopalan, P. R. Gokulakrishnan and S. Jayakumar, for Appellants. 
Ms. Aryar S Dolia for O. Rangarajan and K. Chandrasekaran, for Respondents. 
The Judgment of the Court was delivered by 


Natesan, F.—This is an appeal under the Letters Patent from the decision of our 
learned brother Venkatadri, J., confirming the judgment of the Court of the first 
instance. Plaintiffs 1 and 2 are the appellants. The facts of the case are within a 
narrow compass. `The suit statedly one for partition is in fact and substance an 
attempt by a Hindu son to free his share in the family properties from a debt incurred 
by his father. Defendants 1 and 2 in the suit are brothers and members of a joint 
Hindu family. The first plaintiff is the son and the second plaintiff, the daughter 
of the second defendant. The third plaintiff is the wife of the second defendant 
while the fourth plaintiff is the wife of the first defendant. A daughter of the first 
plaintiff figures as the fifth pla‘ntiff. The tenth defendant in the suit is the Official 
Receiver in the insolvency of defendants 1 and 2 and therema‘n'ng defendants are 
creditors and decree-holders. The only debt that is really under challenge is the 
decree debt in O.S. No. 392 of 1955 on the file of the Subordinate Judge’s Court, 
Coimbatore, for a sum of Rs. 18,000 in favour of defendants 3 to 5. These defen- 
dants are the sons of one Rangaswami Naicker, brother of the mother of defendants 
1 and 2. It emerges’from the evidence that on the death of Rangaswami Naicker 
in or about 1946 leaving defendants 3 to'5 minors defendants 1 and 2, in view of their 
close relationship; assumed the management of the properties of defendants gto 5 
but failed duly to account for the income and profits from the properties of defendants 
3 to 5. Itis common ground that’ defendants 1 and 2 were in possession of the pro- 
pert:es- of defendants 3 to 5 for about six years.’ It is stated for these defendants 
that by unauthorised application of their funds defendants 1 and 2 added to their own 
wealth and acquired the suit house and improved their dry lands, sink'ng a well at a 
heavy cost. Later on defendants 3 to 5 coming of age and insisting upon an account- 
ing for the assets handled by defendants 1 and 2 at a mediation it was decided that 
defendants 1.and 2 should take. all the then standing crops, retain the cattle and 
moveables in their possession and pay defendants 3 to 5 a sum of Rs. 20,000. It is 
this liability that formed the consideration of a prom’ssory note which resulted in the 
decree of Court in O.S. No. 392 of 1955. .In the suit on the promissory note defen- 
dants 1 and 2 raised various contentions ; but eventually settled the clam for a sum 
of Rs. 16,000 taking three months’ t'me to pay. The mediat’on was on Ist June, 
1952 and the promissory note for the sum of Rs. 20,000 which defendants 1 and 2 
had to pay was cxecuted on gth July, 1952. It transpires that shortly after the 
mediation there was a criminal complaint by the third defendant. charging the 
present second defendant with offences under Sections 324, 325, 404 and 384, Indian 
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Penal Code. Actually the complaint was taken on file only under sections 404 and 
384, Indian Penal Code. In his sworn statement then recorded the third defendant 
stated that the accused, the present second defendant, .was managing. his affairs 
and properties after-the death of his father, and that he took over the stock of timber 
the deceased had left and made use of it for construction of his own house. ‘The com- 
plaint set out that at a panchayat held on ist June, 1952 the accused had agreed to 
execute a security bond over his terraced house and dry land in a sum of Rs. 20,000 
the amount being payable to defendants 3 to 5 within a year. From the calendar 
and judgment of the criminal case Q.C. No. 837 of 1952 on the file of the Third City 
‘Sub-Magistrate, Coimbatore, it is seen that the case was taken up for trial on 11th 
October, 1952 and the accused discharged under section 253. (1), Criminal Proce- 
dure Code, finding that no case was made out. The accused is shown to 
have been apprehended only on that date i.e., on 11th October, 1952. The order 
shows that the complainant examined himselfas P.W. ı and deposed that the accused 
was his uncle, and that the matter being a family dispute the relatives were unwilling 
to take part in the case. The complainant deposed also about the panchayat. 
He stated that the panchayatdars were refusing- to depose in the matter, and that he 
had no other witnesses to examine. Itis in this background that the appellants 
question the validity of the debt under two counts : first, itis contended that the 
promissory note came into existence while a prosecution had been launched against 
the second defendant, that the promissory note was intended to stifle the pending 
criminal’ prosecution, and that so it was vitiated ‘as opposed to public policy. 
Secondly it is contended that the debt incurred was an duydvaharika.one and that 
therefore the debt cannot bind the son. The plaint, of course, contains the usual 
reckless and meaningless allegations particularly in the context of the case that defen- 
dants 1 and 2 neglected their family, that they colluded with defendants 3 and 4, 
arid that the suit O.S. No. 342 of 1955 was itself a collusive suit on a promissory note 
without any consideration. “The Subordinate Judge found that the promissory 
note. Was binding on the plaintiffs, that the suit was not collusive, and that the decree 
Was not vitiated in any manner. Our learned brother Venkatadri, J., has on an 
elaborate consideration of the law applicable in the matter and in the light of the 
facts that emerged from the record, affirmed the decree of the trial Gourt and dis- 
missed the appeal. Itis held that there is absolutely no evidence to connect the cri- 
minal prosecution with the éxecution of the promissory note. The only witness 
for thé plaintiff in the suit, the mother of the plaintiffs, as P.W. 1 does not even whis- 
per a word about the circumstances under which the promissory note came into 
existence. It is pointed out by the learned Judge that she does not depose to any 
Coercion, undue influence or pressure being brought upon the second defendant 
to get him execute the promissory note. The fourth defendant has spoken in detail 
about the management of the estate by defendants 1 and 2, the circumstances under 
which the promissory note came to be executed, the suit thereon and the compromise 
decree. One of the panchayatdars had been examined as D.W. 4. Defendants 1 
and 2 have not gone into the witness-box. In these circumstances our learned 
brother remarked that there was no direct evidence to connect the promissory. note 
with the criminal prosecution. aa. 


_ Before us learned Counsel for the appellants the son and daughter of the second 
defendant, strenuously contended that as it has been made out that a criminal prose- 
cution was pending against the second defendantand the promissory note had-been 
executed pending the criminal prosecution, it was not only a legitimate but a neces- 
sary inference that the promissory note was dxecuted in consideration of dropping 
the criminal prosecution, scuttling it by not prosecuting it. Learned Counsel con- 
tended that the proper inference in this case should be that the launching of the prose- 
cution and.the execution of the promissory note'were related to each other as cause 
and effect. According to learned Counsel the fact that the complainant had appeared 
at the trial of the criminal case and examined himself as P.W. r was not of much 
significance ; nor the fact that the Sub-Mag'strate had discharged the accused- 
holding that no case was made out a material factor in the examination of the. ques- 
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tion whether the promissory note was given in consideration of withdrawal of the 
. prosecution.. Learned Counsel points out that in the very nature of things there will 
not be direct evidence, and that it is a matter for inference from circumstantial 
evidence. According to learned Counsel the sequence of events and the blind admis- 
sion of the complainant in the criminal Court that his witnesses would not help him 
are tell-tale and indicative that the prosecution was not pressed for the reason that 
the complainant had had consideration for the same. 


Agreements for stifling prosecutions are well-known classes of agreements which 
the Court refuses to enforce as falling under section 23 of the Contract Act. 
It is based on the principle that no man shall trade on felony. If the accused 
person is innocent, the law is abused for the purpose of éxtortion, and ifhe is guilty 
in fact, the law is eluded by a corrupt compromise screening the criminal fora consi- 
deration. The offences for which the complaint was taken on file are under sections 
984 and 404, Indian Penal Code, which are not compoundable and an agreement 
made for the purpose of stiff'ng the prosecution in the case, if made out, would cer- 
tainly invalidate the prom'‘ssory note. But, for section 23 of the Contract Act 
to apply, the dropping of the criminal prosecution must be atleasta partof the 
consideration for the promissory note. Itis pointed out by Venkataramana 
Rao, J., in Veerayya v. Sobhanadre*: 


“But I think the true rule is that where there is an-existing debt or an obligation, 
a creditor is not precluded from taking any security therefor by threat of a criminal 
prosecution and the security is not vitiated by the fact that he was induced to 
abstain from prosecuting the debtor. But if it is a part of the bargain that the 
creditor should not prosecute the debtor, the security taken for the debt will be 
invalid.” l 


The test is, did the dropping of the criminal prosecution form a part of the bargain 

‘for the agreement or giving of the promissory note. The giving up of the prosecu- 
tion need not necessarily be the sole consideration. There may be an antecedent 
obligation. It is enowgh if while giving security for the antecedent obligat‘on the 
dropping of the criminal-prosecution is made a part of the bargain. In Kamini Kumar 
v. Birendra Nath® where there was a dispute as to title to a-property and there was 
also a pending crìmińal prosecution relating to the same, the Judicial Committee in 
invalidating a refetence to arbitration observed thus : 


‘The real question involved in this appeal on this part of the case is whether 
any part of the consideration of the reference or the ekrarnama was unlawful and 
o ...... if it was an implied term of the reference or the ekrarnama that the 
complaint, would not be further proceeded with, then in their Lordships’ opinion 
the consideration of the reference or the ekrarnama, as the case may be, is unlaw- 


ful.” 


When there is no pre-existing obligation, the inference that the security or note was 
given in consideration of dropping the prosecution may in a given case be patent. 
But when there is a pre-ex’sting legal obligation and the security or note is given for 
it, it must be made out from the evidence; true, the evidence will normally be 
circumstantial and it may be by necessary implicat‘on that it is a part of the consi- 
deration to drop the. criminal proceedings. In Jones v. Merionethshire Permanent 
Benefit Building Socieiy®, Bowen, L. J., points out that reparation for an obligation 
is aduty which the offender owes quite independently of his fear of prosecution or 
otherwise and that it would be absurd to lay down as an impossible Counsel of 
petfection that the obligee or the relatives of an offender and his friends are not 
justified in mak’ng reparation to the party injured. The learned Lord Justice 
emphasises that the abstention from or the dropping of the criminal prosecut’on 
should not be madé a matter of bargain. If reparation takes the form of a bargain 


ce eg nt oe kt 


r. LL.R. (1937) Mad. 471 at 474, 475. A.I. 1930 B.C. 100 at 102. 
a. (1930) L.R. 57 LA. 117 : 59 M.L.J. 82 : g. (1892) 1 Ch. 173 at 184 and 185. 


54 


436 MRR Mabka’ LAW JOURNAL REPORTS: ` (i968 


the bargain is one which the Court will not enforce. Lord Atkin refers zgain to 

this principle in Bhowanipur Banking Corpordtion v. Durgesh Nandini}, and points out: 

“< But it is also of course necessary that each party should understand that the 

one 1s making his promise in exchange or part exchange for the promise of the 
other not to prosecute or_continue prosecuting.” os 


Lord Atkins also points out that undue weight should not be given to the fact of 
the existence of-a real obligation. It is observed : 


“ In this class of case that fact seems irrelevant if the agreement to abandon a 
prosecution is part of the consideration for payment of the debt. In most cases 
of this kind there is a debt or a liability. Indeed if there were not, a demand and 

. receipt of money in consideration of refraining from or withholding a prosecu- 
tion would apparently initself be a criminal offence.” 


These principles are again the subject of detailed re-statement in the Supreme 
Court by Gajendragadkar, J. (ashe then was) in Narasimkaraju v. Gurumurthy Raju, * 
where it has been pointed out that all that is required of the parties to impeach the 
validity of an agreement to settle the criminal proceedings is to give evidence from 
which the inference necessarily arises that part of the consideration was unlawful. 
and that the consideration for the agreement was withdrawal and non-prosecu- 


tion of a criminal complaint. 


Learned Gounsel for the appellants has not made out in this case circumstances 

so clinching as.to necessarily warrant the inference that it is a part-of the bargain 
when the promissory note was executed that the criminal prosecution should not be 
proceeded with. True the criminal complaint was filed on roth June, 1952 and 
the promissory note was executed on gth July, 1952. The case was heard only on 
rith October, rg52. The record shows that the accused was -apprehended only on 
that dates It is not ‘made out in the evidence that the second defendant was even 
aware of the fact that criminal complaint had been filed and was pending’ when he 
executed the promissory note. To avoid the promissory note, it has to be esta- 
blished that it is a part of consideration that the criminal proceeding should be dis- 
continued. That cannot be made out and there can be no consensus ad idem for a 

bargain if the second defendant had no knowledge of the pendency of the crim'nal 
proceedings. Unless he is aware of the pendency of the criminal proceedings, with- 
drawal of the same cannot be held to form part of the consideration for the prom’s- 
sory note. In the present case defendants 1 and 2 have remained ex parie and have 
not been examined. .No attempt has been made to show that the second defen- 
dant was aware of the pendency of the criminal proceedings when the promissory 
note was executed. There is another aspect of the matter and it has a material 
bearing on the question urder consideration. The defence that the promissory 

note was unenforceable as secured in consideration at least partly for st'fl'ng a 
criminal prosecution was as much available to the second defendant as to the plain- 
tiffs. It would have been, if tenable on the merits, astrong and powerful plea in 
defence to the action on the promissory note in the suit, O.S. No. 392 of 1955. The 

plaintiffs have attempted in the plaint to get round the reasonable inference follow- 

ing from the decree on the promissory note by pleading inter alia that defendants 

1-and 2 had been prevented by defendants 3 to 5 in substantiating their defence in 

that suit by using wrongful means and pressure and threatening defendants 1 and 

2 to conserit to a decree.. But these charges have not been made out in the evidence, 

and even the written statement in that case has not been placed on record now. 

Learned Counsel strongly relied on an observation in the judgment of the Subordi- 
nate Judge that it was clear that the complainant did not prosecute the complaint. 
The learned Subordinate Judge rejected the evidence of the 4th defendant as D.W. 1 
that the complaint was dismtssed because the complairant was not able to prove the 
same. For one thing the inference of the learned Subordinate Judge is not a neces- 
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sary inference on the facts. No doubt the complainant had pleaded his inability 
to let in further evidence. It does not necesarily follow -that the complainant 
abstained from proceeding further in the matter as a part of the bargain he had ‘with 
the second defendant. Even assuming that the third defendant was lukewarm in 
the prosecution after having secured the promissory note, that would not be sufficient 
to vitiate the promissory note. His subsequent attitude or his motive in not proceed- 
ing further with the prosecution after launching it will not render the -promissory 
note unenforceable if withdrawal of the prosecution was not a part of the bargain. 
In Nardsimharaju v. Gurumurthy Rajut, this distinction is noticed.. Itis observed: 


“This is not a case where it can be reasonably said that the withdrawal of 
the criminal case may have been a motive and not the consideration by the 
impugned transaction.” i 


The sequence of events in the present case is not so close nor is the withdrawal of 
the prosecution so interlinked with the execution of the promissory note.as to lead 
to a reasonable inference that one must have been the consideration at least in part 
ofthe other. The first point therefore fails. 


Coming to the plea that the debt is an Avyavaharika debt and therefore not bind- 
ing on the son, here again we see*no reason to differ from the conclusion of our learned 
brother. When the father of defendants 3 to 5 died leaving them minors, defendants 
1 and 2 took possession of the properties for the purposes of management. It has 
not been made out in the evidence nor is such a case pleaded in the plaint that the 
original entry on the properties by the defendants was unlawful and in ‘trespass. 
They entéred on the properties to manage the same on behalfof and for the benefit 
of the minors. Only they have failed to duly account for the proceeds from -the 
properties and it is this liability that was settled at the Panchayat in a sum of 
Rs. 20,000. The promissory note was for this amount of Rs. 20,000. We can, see 
nothing Avyavaharika in this liability. Colebrooke’s translation of-the expression 
“* Avyavdkarika °° as meaning “ debts for a cause repugnant to good morals,” has been 
generally accepted as the nearest approach to the true conception of the term. 
Under the Hindu Law a son is under a pious obligation to discharge his father’s 
debts out of his ancestral property even ifhe had not been benefited by the debts, 
provided the debts are not Avyduaharika. The sons get exonerated from their obliga- 
tion to discharge the debt of their father from the family assets only 1f the debt was 
one tainted with immorality or illegality. The duty that is cast upon the son being 
religious and moral, the liability of the son for the debt. must be-examined with 
reference to its character when the debt was first incurred.” If at the origin there 
was nothing illegal or repugnant to good’ morals, the subsequent dishonesty of the 
father in not discharging his obligation will not absolve the son from his liability 
forthe debt. In Hemraj v. Khem Chand*, the Judicial Committee observes: - 


“Tt also appears to be clear on principle and on authority, that examination 
of the nature or character of the debt should be made with reference to the time 
when, it originated, in other words, when the liability was first incurred by the 
father. If, on such examination, it is found that at the inception the debt was 
not tarnished or tainted with immorality or illegality, then it must be. held that 
it would be binding on the son.” - l . > 


In Naiesayyan v. Ponnusami?, which finds approval in Hemraj-v. Khem Chand®, a decree 
was passed against a Hindu for money dishonestly retained by him -from -the 
plaintiff’s family to which he was accountable in respect of it. The judgment- 
debtor having died, the decree-holder sought to attach in execution, property of 
the family which had passed into the hands of his sons: by survivorship. The sons 
objected to'the attachment challenging the-debt as immoral and illegal in the suit 
to which the creditor was referred. While terming the action of the father in-not 
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accounting for the sums which he had collected as dishonest, it is observed in that 
case that the dishonesty was not of such a nature as to absolve the defendants, that 
is, the sons, from their pious obligation to discharge their father’s debts. The 
learned Judges observe in Natesdyyan v. Ponnusami', 


- © Upon any intelligible principles of morality a debt due by the father by reason 
of his having retained for himself money which he was bound to pay to another 
_ would be a-debt of the most sacred obligation and for the non-discharge of which 
punishment in a future state might be expected to be inflicted, if in any. The 
son is not bound to do anything to relieve his father from the consequences ‘of 
his own vicious indulgences, but he is surely bound to do that which his father 
‘himself would do were it possible, viz., to restore to those lawfully entitled money 
he has unlawfully retained.” 


In: Hemraj v. Khem Chand?, above cited the Judicial Committee expressed their 
concurrence with the aforesaid view and with reference to the case before them 
their Lordships observe: 


“The subsequent dishonest conduct of Danpal, which led to the suit and the 
decree so much relied upon by the Courts in India and made the basis of their 
decision, cannot in their Lordships’ view affect the nature of the father’s debt 
which at its inception was a just and true debt. As no such immorality or illegality 
‘in the naturé of the or’ginal debt as would absolve them from the obligation to 
discharge it has been shown by the respondents, the debt sought to be realised is 
not an Avyavakarika debt........ n l l 


In Gurunathan Chetty v. Raghavalu'Ghetty?, a Bench consisting of Sir Arnold White, C.J. 
and Wallis, J., with reference to a case where an undivided Hindu father acted as 
the administrator of an estate and was made liable for moneys received by him and 
not properly accounted for, affirming the liability of the son for the debt it is observed: 


“The evidence is not in our opinion sufficient to warrant us in holding that 

the failure by the third defendant to account as an administrator amounted to a 

_criminal.offence.” ` ; . " er 

The question has received a detailed consideration by a Full Bench of the Andhra 

Pradesh High Court in Venkateswara Temple v. Radhakrishna*, Chandra Reddy, C.J., 
who delivered the judgment of the Bench, summarised the position: thus : . 


“What emerges from these rulings is that a son could claim immunity only 
where the debt in its origin was immoral by reason of the money Having been 
obtained by the commission of an offence, but not where the father came by the 
money lawfully but subsequently misappropriated ‘it. -It is only in the former 

. case that the debt answers the description of an Avyavaharika debt. If originally 
the taking was not immoral, i.e., ifit-did not have a corrupt begirining or founded 
upon. fraud, it could not be characterised as an Azyavaharike debt and the son 

` could not be exempted from satisfying that debt. The ‘supervening . event, 
namely, the misappropriation later on would not change the nature of the debt. 
The vices should be inherent in the debt itself.” 


When examined in the light of the abovesaid principles, it is impossible to hold that 
the liability evidenced by the decree debt in O.S. No. 392 of 1955 is Avyauakarika in 
character. It is not even pleaded in the plaint that the original entry by defendants 
1 and 2 on the properties of defendants 3 to 5 was trespass or otherwise unlawful and: 
illegal. They had taken up management of the properties for all appearances. and 
ostensibly bona fide in the interests of defendants 3 to 5 who were minors, and closely 
related. ‘They had been in management of the properties for over six years and 
their accountability for the management was settled at a panchayat. They were 
found liable to account forea sum of Rs. 20,000. Ex facie it is a civil liability to 
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account, which was quantified and settled by a panchayat. The origin of the 
liability is not repugnant to good morals. The second defendant appears to have 
acted as a de facto guardian for the minor's. As and when the second defendant assisted 
by the first defendant realised money from the estate, his obl’gation to account to 
the minors arose. His later failure to account may be dishonest, but that cannot 
alter the original character of the obligation and made it criminal even initially. 
We agree in the circumstances with the conclusion of our learned brother confirming 
the judgment of: the trial Court that the promissory note was éxecuted for amounts 
lawfully due and payable by defendants 1 and 2 to defendants 3 to 5, that the debt 
at its inception was lawful and therefore binding on the plaint’ffs. 


In the result the appeal fails and is d'smissed with costs. 
V.K. 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. Present :—Mr. Justice K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 
Rao. 
The General Electric Company of India (P.), Ltd., Mount Road, 








Appeal dismissed. 


Madras .. Petitioner” 
- 4 U. a 
Government of Madras represented by Addit‘onal Commercial Tax 
Officer (Assessment IV), Madras and Chingleput .. Respondent. 


Sales Tax—Works contract or sale of matertals—Assessee, dealer in electrical goods and under- 
taking works—Electrification of a building—Contract—Scrutiny of terms—Narrow and 
pedantic interpretation to be avoided—Pith and substance—Composite or severable 
contract—Issuance of. bills—Not sufficient by itself to determine terms of contract or 
the nature thereof—Sale—Elements. . 


Madras General Sales Tax Act (I of 1959). 


The petitioners are dealers in electrical goods and they undertake also works 
contract on behalf of others. The contract'with the Life Insurance Corporation 
of India, was a lumpsum contract for the electrification of the building; involving 
specialized work, skill and judgment. Another contract was also for a lumpsum, 
involving equally high technical skill and knowledge and it was for providing 
underground cables and accessories including fire-proof sealing for cables below 
oil filled switchgears and wood bushes for cables in other locations etc. The 
department and the Tribunal did not accept the contention ‘of the petitioners 
that the turnover involved in these contracts constituted receipts on account of 

. works contracts. The Tribunal was of the view that since bills were raised by the 
contractor as against the contractee that by itself was sufficient to bring the trans- 
action as one for sale of materials. On a revision to the High Court. 


Held: The contracts in question are works contract and not contracts of sale of 
materials pure and simple. 


The incidents of passing of title in the goods, not as a result of contract express 
or implied, to that effect, does not tantamount to a sale with'n the meaning of 
the Act. l 


A narrow and a pedantic interpretation of a contract has to be avoided. 
Broadly and liberally the contracts have to be scrutin‘sed for purposes of exigi- 
bility to tax. If there are overwhelming indications in the contract that it is a 
composite and indivisible one and what has been agreed to and intended between 
the parties was not to supply materials in the course of the contract but as and 
when such mterials are imbedded in the contractual work involved they become 
the property of the other party then there would be mo question of the sale of such 
materials by the contractor to the other. ` 
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No doubt, in’a works contract a superficial exam‘nation of the elements thereto, 
would indicate that they are passing of property of the materials from the 
contractor to the contractee. But it has to be exam‘ned further to find out 
Whether the pith and substance of the contract is only execution of the work 
agreed to between the parties without there being any element of sale of goods 

- or materials. Itis also an accepted principle that ifa given contract is separable 
and divisible such that a clear cut distinction can be made between the work 
involved ‘in the same and the sale of the goods under such a contract, then in so 

- far as the later is concerned, it may be separated from the totality of the contract 
and dealt with separately. ‘Each case has to be decided on its own merits. 


A billissued by the contractor against the contractee can never by itself, reflect 
. the terms of the contract nor can it establish ‘whether the transactions inler 
se between the parties amounts to a contract for work or for sale of goods. 


Held on facts: It is not the case of the Revenue that the contracts in question 
. are severablé:' “On the'other hand it is clear from the terms of the contract and 
the intention ofthe parties that the contracts are composite in nature. The 
receipt of a part payment towards a lumpsum contract cannot decide the issue 
whether the contract is a works contract or a contract for sale of goods. As and 
'whėn the materials referred to in the bills or invoices subm‘tted by the contractor 
: are imbedded'in ‘the work, they became the property of the contractee. There is 
no agreement that the title in the material so imbedded should pass-to the 
contractee only after the completion of the contract. The supply of materials 
and the erection are so knitted together-that one aspect is not divisible from the 

` other. Ea S i 
x Petition underisection 38 of the Madras General Sales Tax Act, 1959, praying 
the High Court-tosrevise the order of the Sales Tax Appellate Tribunal, Madras, 
‘dated 29th March, 1963, and made in Tribunal Appeal No. 481 of 1961 (Appeal 
No. 273 of 1960-61 dated roth January, 1961 on the file of the Appellate Assistant 
Commissioner of Commercial Taxes, Madras III—Asscssment No. A-3,188/195%/ 
58, dated 27th June, 1960 on the file of the Additional Commercial Tax Officer, 

Assessment I'V, South Madras-Chingleput). J 


-© S. K.L. Ratan instructed by King and Partridge, for Petitioner. l 
> K. Venkatasðami, for the Additional Government Pleader, for Respondent. . 
The Judgment of the Court was delivered by l 


. Ramaprasada Rao, J.—The petit`oners, the General’ Electric Company of India 
Private, Ltd., are dealers in all kinds of electrical goods, and they undertake also 
works contracts on behalf of others. During the year 1957-58 an overall assessment 
of all the transactions of the petitioners. was made by the Additional Commercial 
Tax Officer TV, South Madras. An appeal.was preferred by the petitioners against 
the order of the Assessing officer, in which inter alia the petitioners disputed their 
liability on a turnover of Rs. 7,00,958-20 alleging that they constituted receipts on 
account of alleged works contracts. Five contracts were in all involved. Being 
unsuccessful before the appellate authority, the petitioners filed an appeal before 
the Sales Tax Appellate Tribunal, Madras, regarding the receipts relating to the 
works contracts executed by them for the benefit of the L'fe Instrance Corporation 
of India and the Superintending Eng neer, Basin Bridge Power Station, and other 
items of their dealings as well. Their contention did not find favour with the 
Tribunal, with the result the petitioners have now come up to this Court and 
contended in the main that a sum of Rs. 2,44,121-62 received, by them from the 
Life Insurance Corporat'on of India, and a sum of “Rs. 1,26;958-55 received by 
them from the Superintending Engineer, Basin Bridge Power Station, are sums 
teceived by them in the course of execution of works contracts, which did not 
involve an independent sale of goods or materials and hence are exempt from 
taxation. No other point was urged before ys, ne 
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The contract with the Life Insurance Corporation of India was for electrifi- 
cation of the fourteen storeyed L.I.C. building at Mount Road, Madras. On 29th 
October, 1956, the petitioners tendered for the work of installation of electric 
services for the L.I.C. buildings at Mount Road, Madras. It was a lumpsum con- 
tract. On a reading of the contract, it is clear that the job undertaken by the 
petitioners involved specialised work, skill and judgment. The complexity of the 
work, the enormity of the same and the meticulous details furn‘shed in the tender 
afford a ready indicia as to the type of the work to be done by the petitioners. ‘The 
work involved a load of 1,870 k'llòwatts of electrical energy. The M.E.S. regula- 
tions permit a maximum load of only 75 H. P. at 440 volts. As the load in the 
instant case exceeded the permissible limit, a sub-station has to be erected with the 
transformer provided with switchgears of a high and low tension variety. As the 
load is heavy, the M. E. S. was to provide a current at 11,000 volts. The voltage 
of the supply used in the premises is 440 volts. Therefore special adaptation was 
required to regularise and maintain the supply. The transformer and switch 
gear both cost about Rs, 76,180-0 and were designed and fabricated in England. 
These were imported from London against an actual user’s licence held by the Life 
Insurance Corporation of India. Particular care'was to be taken in the execution 
of the work and in the taking of the current for different purposes inside the massive 
structure. The’wiring to this building has been done during and in the course of 
construction of the building so that lighting is provided from fluorescent tubes, 
5 feet in length, two tubes placed in fittings specially designed and manufactured 
for that purpose and fitted at the time of the construction in necessarily built-in 
recesses in the false ceil'ng. The wiring for this is of the concealed type, i.e., 
steel conduits are buried in the conduit as and when roof slabs are concreted when 
the building is under construction, for I‘ghts and plug points. ` In the case of wiring 
for telephone points, a special method’ was adopted. - That is, a collapsible rubber 
hose pipe-was laid and inflated before the laying of concrete and after the concrete 
was cured, this hose pipe was deflated and withdrawn, thereby leaving a circular 
duct inside the concrete in which the cables were laid. This kind of work requires 
special design and arrangement. 


Apart from the specialised skill involved ‘in the execut’on of the contract, the 
following notable features therein may be usefully referred to, for appreciating 
the scope and purport of the contract: (1) The price variation clause'wh'ch provided 
for an increase in the event of an increase in cost; (2) Provisions for payment of 
increased rates in the event of the exchange rate being charged (3) Provis‘ons for 
taking final measurements for payment; (4) Liability for defects d‘scovered within 
12 months; (5) Provision for payment of ddmage at the rate of Rs. 8,500 per week if 
the work was not completed ‘within a specified date; (6) Contract to be carried as 
per drawings; (7) Alteration in the work entitling the contractor to additional or 
lower payment depending upon the nature of the alteration; (8) Provisions for 
overtime wages for causes beyond the contractor’s control; (9) Liability to rectify 
defects; (10) Provision for use by the contractor of the scaffolding erected by the 
main contractor; (11) Provision for workshops by the contractor; and (12) Provision 
for payment of part bills at go per cent. of the value of the: work executed. 


We shall now consider the elements and ingredients of the other contract entered 
into between the petitioners and the Superintending Engineer, Basin Bridge Power 
Station. This was also a lumpsum contract and quotation to that effect was made. 
This involved equally high technical skill and knowledge. Mainly it was for pro- 
viding underground cables and accessories including fire-proof sealing for cables 
below the oil-filled switch gears and wood bushes for cables in other locations, 
7/.029 Single Core Cambric Insulated Cable with necessary weak back as per rules 
and paper sleeves for terminating PILC. control cables. Here also a security 
deposit is taken, a delivery period is provided and a penalty envisaged in case there 
is a breach. There is scope for variation of the pride of the material involved in 
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the contract. The nomenclature used is a purchase contract; but, as will be 
shown hereinafter this is a misdescriptional nomenclature. 


In our opinion, it is not necessary to set out further details regarding the 
elements of the above two contracts, as the tests of both of them are not in dispute. 
The Revenue, however, took up the stand that though the recitals in the contracts 
do refer to execution of a work, the course of the transactions that actually transpired 
indicates that the petitioners had in effect supplied materials and that it is in essence 
a contract for supply of materials though it is linked with the fixing them up in 
the immovable properties of the contractee. In so far as the second contract with 
the Superintending Engineer, Basin Bridge Power Station, was concerned, the 
Revenue was prompted to treat the transaction as involving only sale of material 
because of the bills or invoices raised by the petitioners against the Superintending 
Engineer. The Tribunal laid its decision on the words, expressions and the langu- 
age used by the contractors, which in fact have been quoted in extenso in its order. 
The Tribunal mainly relied upon the decision of this Court in Udani Engineering Co. v. 
State, of Madras1, and held that both the contracts in question are not works contract 
pure and simple, but involved sale of material supplied by the contractors to the 


contractees and that the dealings were rightly to be brought to tax and that the 
turnover involved is assessable. 


- As the fundamental concept to be borne in mind is that the incidence of passing 
of title in certain goods not as a result of contract express or implied to that effect, 
by itself does not tantamount to a sale within the meaning of section 2 (h) and (i) of 
the Madras General Sales Tax Act, the two contracts in question have to be 
scrutinised under this perspective. 


We shall now take up the contract with the Superintending Eng’neer, Basin 
Bridge Power Station, which we shall hereafter refer to as the second contract. The 
Tribunal was obsessed with the idea that since bills were raised by the contractors as 
against the contractee, that by itself was sufficient to bring the transaction in the net 
of taxation. Those bills no doubt reflect the charges claimed. by the contractor 
in respect of the goods supplied and affixed in the course of work'ng of the contract. 
But it does not afford a guide to interpret the contract as such. Normally, the 


issuance of such a bill by itself cannot ne te against the work involved being 3 a 
works contract. 


It does not refer to the terms of the contract which have to be studied, scrutin'sed 
and adverted to before any conclusion, one’way or the other, can be drawn. A bill 
by itself can never reflect the terms of thé contract nor can it establish whether the 
transactions inter se between the partiesis a contract for work or for sale of goods. 
As pointed out in Arun Electrics v. Commissioner of Sales Tax?, by the Supreme Court : 


“The question whether in respect of a transaction salcs tax is exigible may be 
determined only on the terms of the contract and not from the invoice issued by 
. the person entitled’ to receive money under the contract.” 


The Appellate Tribunal, while considering the second contract, laid stress upon the 
bills submitted by the-contractor, though incidentally they refer to the terms of the 
contract. Such reliance by the "Tribunal to come to the conclusicn that the ccn- 
tracts in question are not works contracts, is therefore not sustainable. ` 

“The other question involved is whether the contract of the petit!oners with the 
Life Insurance Corporation of India, hercinafter referred to as the first contract and 
the.second contract do involve sale of goods only and whether all such transact'ons 
are to be brought to tax. The content‘on of the Revenue in the-main, which gained 
favour with the Sales Tax Appellate Tribunal, is that these trarfsactions primarily 
involved sale of material and goods and therefore the turnover in question is assess- 
able under the Madras General Sales Tax Act. Reliance was placed on the decision 
of this Court in Udani Engineering Co. v. State of Madras, No doubt, in a works 
contract, a superficial examination of the elements thereto would indicate that there 





1, T.C. 55 of rg60 (unreported). e 2. (1966) 17S.T.C. 576. 
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is passing of property of the materials from the contractor to the contractee. But it 
has to be examined further to find ovtwhether the pith and substance of the contract 
is only execution of the work agreed to between the parties without there being any 
element of sale of goods or materials. It is also an accepted principle by ncw that 
if a given contract is separable and divisible such that a clear cet distincticn can be 
made between the work involved in the same and the sale of the goods under such a 
contract, then in so far as the latter is concerned, it may be separated from the 
totality of the contract and dealt with separately. Each case has to be decided on 
its owh merits. In Udani Enginecring Co. v. State of Madras}, the learned Judges held 
that it Was fairly clear that the contract established a sale of electric material and 
equipment by the petitioner to the Defence Department. That was also a case 
wherein the contractor undertook to fit the materials in the building without stipulat- 
ing any special remuneration for carrying out that work. In these circumstances, 
the learned Judges held in that case that the contract primarily was one in which 
sale of goods were involved and the elements of works contract were totally absent 
therein. It was this case which was rel'ed upon by the Sales Tax Appellate Tribunal 
when it came to the conclusion that the turnovers in both the contracts in question 
are exigible to tax. We are, however, unable to be persuaded that the contracts 
In question involved such sale of materials. 


A narrow and a pendantic interpretation of a contract has to be avoided. 
Broadly and liberally, the contracts in question have to be scrutinised for purposes 
of exigibility to tax. If there are overwhelming indications in the contract that it is 
a composite and an indivisible one and what has been agreed to and intended bet- 
ween the parties was not to supply materials in the course of the contract but as and 
when such materials are imbedded in the contractual workinvolved they became the 
property of the othér party, then there would be no question ofthe sale of such 
materials by the contractor to the other. In a recént’ case disposed of by us, 
McKenzies Lid. v. Board of Revenue®, we have summarised the legal position as follows: 


“ Whether a given transaction is a works contract or a sale of goods is a m'xed 
‘question of law and fact, and will have to be answered invariably in relation to the 
terms jof a particular contract. The test w'll be the intent'on of the part’es as 
gathered from the entirety of the contract, whether on a fair reading of the contract 
the parties agreed to sell and purchase a finished or a completed article or com- 
modity or meant to treat the transaction as one for labour to be bestowed on an 
article or commodity serving as the base.’ It may also be useful and necessary to 
keep in mind whether the transact‘on relates to 2 movable or an immovable. 
In the case of the lattes question will be whether the entire construct’on or 
product in the nature of the immovable property is meant to be sold or where a 
Construction or works are to be carried out on immovable property the property 
in materials, by what is done on or to immovable property, passes by affixture 
in the process of the works. In other words, if the contract is a composite one, 

. Itis to be found out whether it can be split up and a part of it can be regarded as 
an agreement to sell spec’fic goods incorporated to immovable property. The 
same test may also to some extent, apply. to works relating to a movable.” 


It is elementary to note thatin asale there should bean agreement between the parties 
to the effect that one intends to transfer title in the'goods to the other and as a result 
of such a transaction, the property in such goods must actually pass title in the goods 
to the other. Thése and‘other elements are absolutely essential before a given 
deal can be characterised as a sale. As pointed out by. the Supreme Court in 

Government of Andhra Pradesh v. Guntur Tobaccos Lid.*! l 
“ A contract for work in the execution of which goods are used may take one of 
three forms. The contract may be for work to be done for remuneration and 
for supply of materials used in’ the execut‘on of the works for 2 price; it may be a 
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contract for work in which the use of materials is accessory or incidental to the 
execution of the work ; or it may be a contract for work and use or supply of 
materials, though not accessory to the execution of the contract, is voluntary or 
gratuitous. In.the last class there is no sale bccause thovgh property pestes, 
it does not pass for a price. Whether a contract is of the first or the second class 
must depend upon the circumstances ; ifit is of the first, itis a composite contract 
for work and sale of goods ; when it is of the second catcgory, itis a contract 
for execution of work not involving sale of goods.” 


This Court again had occasion recently to consider one other decision of the Supreme 
Court reported in John Mowlem & Co., Lid. v. Commissioner of Sales Tax1, as providing 
a guide to determine whether a contract is a works contract or not. , The following 
observations therein is apposite : 


‘In a works contract, the agreement between the parties is that the contractor 
should construct the works according to the specifications contained in the agree- 
ment, and in consideration therefor receive payment as provided therejn, and in 
such an agreement there is neither a contract to sell the materials uscd in the con- 
struction, nor does property pass therein as movables.” 


One other principle has also been recently settled by the Supreme Court in State 
of Gujarat v. Kailash Engineering Co. (P.) Lid:®. Itis as follows: If the terms of the 
contract indicate that the contractee is not to.be the cwner of the product contrac- 
ted or built upon by the c-ntractor and if the property in the finished product vests 
in the contractee.even during the process of construction, the transaction is clearly 
works contract and does not involve any sale. 


Reference may also be usefully made to a decision of this Court in Richardson 
and Cruddas Ltd. v. State of Madras®, where the learned Judges observed as follcws : 


} 


“ The:distinct’on between a works contract for'work and labour, and a contract 
of sale is a fine one, and it is neither feasible nor practicable to formulate in the 
. abstract, an all comprehensive and universal rule applicable to all cases...... 


In cases where the contract consists of the fabricat‘on and‘erect'on of steel struc- 
‘tures or buildings on the siteofthe customer, the main test-is to find out Whether 
the customer ever bargained for the sale and purchase of the ccmponent parts 
used in ‘the work of fabrication and erection or construct’on. If, under the 
contract, structural materials are to be affixed to the land and only thereafter 
the property therein would pass to the customer notwithstanding. that they were 

` approved by him, and even paid for, the contract would be a works contract. 
` The fact that payments are made before the work is completed in its entirety is 
not of decisive significance.” — 


In the two contracts in question, it has not been urged by the Reveriue that they 
are severable and that that portion of the contract which might refer to the supply 
of materials can be taken out of the context of the contract and treated as an indepen- 
dent one. On the other hand, it is fairly clear from the terms of the contract and 
from the intent’on. of the parties that both the contracts are. ccmposite in nature. 
What weighed with the Tribunal was the meticulovs details quoted by the contractor 
when he tendered for the contract and obtained a part-payment towards the lump 
sum contracts.. As already stated, the receipt of a part-payment towards a lump 
sum contract cannot decide the-issue whether a given contractis a works contract 
or a contract for sale of material. The intention of the partes and the course of 
working of the contract has to be taken as a whole bı fore coming to the conclu- 
sion that it is not a works contract. In the cases in question, we have already stated 
that much of complexity was involved and technical skill and labour called for in the 
matter of designing erection and completion of the contract in questicn. As 
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and when the materials referred to in the bills or invoices submitted by the con- 
tractor, are imbedded in the base of the work, they become the property of the 
contractee. ‘There is no agreement that the title in the material so imbedded should 
pass to the contractee only after the complet’on of the contract. The various tests 
laid down by this Court and by the Supreme Court do not enable us to constrre the 
contracts in question as contracts of sale of material pure and simple. The supply of 
materials and the erection are so knitted together that one aspect is not divisible ficm 
the other, such that both the contracts in question are composite contracts to render 
work to the contractee. The Tribunal has not rightly appreciated the principle in 
Udani Engineering Co. v. State of Madras}, and has therefore wrongly approachcd the 
‘subject. We have no hesitation in holding that, having regard to the various clauses 
in the contracts already referred to by us and the predominant indicia wh'ch over- 
Whelms the contracts in question, these are works contracts and they do not involve 
in any manner or in any wise a sale of material as is popularly or legally understood. 


No other question was argued before us though it was ra‘scd before the Tribrnal 
: We, therefore, set aside the order of the Tribunal, except'ng to that port’cn of ‘the 
same relating to remand, in so far as they directed the inclusion of the turnover 
relating to both the. contracts in question as assessable turnover. 'T.C. No. 28 of 
1964 is therefore allowed with costs. Counsel’s fee Rs. 1 50. 


V.S. SER Ordered accordingly. 


IN THE HIGH.COURT OF JUDICATURE AT. MADRAS. 
PRESENT :—MR. Justice T. RaAMApRAsADA Rao. 


-N. Arunachalam e .. Petitioner* 
to, ae | 
Lt.-Colonel V. Srinivasan =.. Respondent. 


Madras' Buildings (Lease and Rent Control) Act (XVIII of 1960), section 25 and rule 18 (3) 
| ofthe Rules, 1961 and Civil Procedure Code (V of 1908), section 115—Petition by landlord 
. dismissed for default—Order of Rent Controller setting aside dismissal—Revision against 

order under section 115, maintainable—iOrder setting aside dismissal for default— 
Non-speaking order—Liable to be interfered'with—Application to set aside &x parte 
order—Affidavit in support filed by Counsel for the applicant—Propriety—-Practice. 


A revision petition can be entertained by the High Court under section 115 
_of the Civil Procedure Code against the order of the Rent Controller passed under 
section 18 (3)'of the Rules setting aside an order dismissing the petiton for default 

Where an order of the Rent Controller is non-speaking, and it does not state 
whether sufficient cause has been shown by the landlord for the absence and 
Whether the Controller was satisfied with the absence of the landlord when the 
petition was called, the order of the Rent Controllcr setting aside the dismissal 
is liable to be interfered with under section 115 of the Code. 


An, applicat'on to set aside an order of d'sm'ssel for default can be supported 
by an affidavit filed by the Counsel for the aggrieved party. 


Petition under sect'on.25 of Madras Act XVIII of 1960, Madras Buildings 
(Lease and Rent Control) Act, 1960 praying the High Court to revise the order of 
the Court of Small Causes (Fifth Judge) Madras, dated 11th: July, 1966, and made in 
I.A. No. 1173 of 1966 in H.R.C. No. 1359 of 1966. 


G. N. Chari, for Petitioner. 


K. C. Rajappa, for Respondent. e 
ES, ST g A ER a a, 
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The Court made the following 


ORDER.—In this Civil Revision case two questions have been argued :— 
(1) whether the Civil Revision Petition is maintainable at all in the High Court, 
and (2): Whether the order does satisfy the requirements of rule 18 (3) of the Madras 
Buildings (Lease and Rent Control) Rules, 1961. The landlord filed an applica- 
tion under section 14 of the Madras Buildings (Lease and Rent Control) Act. 
The application was posted for hearing on 13th June, 1966. As the landlord 
was absent, it was dismissed. On an affidavit sworn to by the Advocate for the 
landlord filed in support of an application to restore the original Rent Control Peti- 
tion and after hearing the parties, the Rent Controller set aside the ek parte order. 


Mr. G. N. Chari, learned Counsel for the petit‘oner tenant before me contends 
that the order suffers by two infirmities, namely, that the Rent Controller d'd not 
give any finding whether sufficient cause has been shown by the landlord for restora- 
tion of the application dismissed for default; and (2) the procedure adoptcd by the 
landlord in setting up his Advocate to file the affidavit in support of the application 
Was not warranted under rule 18 (3). 


In so far as the latter contention is concerned, I do not thinkitis well founded. 
The rule says that a person aggrieved by the ex parte order may apply to the Con- 
troller and the application may be by the affected party. The material in support 
of the application may be furnished by any one of the choice of the persons affected. 
By way ofillustration if a person is involved in. an accident and is therefore prevented 
to appear in Court on the date of hearing and his father or his son or his relative 
filed an affidavit stating the facts im support of an application for restoration of the 
suit dismissed for default or allowed ex parte, it cannot be said that such a-material 
furnished in support of the applicat'on cannot be deemed to be a material furn'shed 
by the person affected himself. So also in this case the Counsel who appeared for 
the landlord took upon himself the responsibility of filing a petition or an affidavit 
stating the facts and the circumstances under which the petitioner or himself could 
not be present on the date of hearing. Such material furn'shed by the Counsel is only | 
for the landlord and not in furtherance of a cause of a person other than the land- 
lord. In my opinion, the petition filed by the Counsel for the landlord before the 
Rent Controller supported by an affidavit of his Advocate is certainly an applica- 
tion made by the aggrieved Iandlord himself notwithstanding the fact that the land- 
lord by himself did not swear to an affidavit or file a verified petition in support of 


the application to set aside the ex parte order. 


The second contention of Mr. G.“N. Chari is well founded. The order of the 
Rent Controller is non-speaking. . It does not even state whether a sufficient cause 
has been shown by the landlord who is the aggrieved party ; nor does it refer to the 
fact that the Controller was satisfied with the absence of the. landlord. I have 
therefore no hesitation in setting aside this order. | 


Learned Counsel for the respondent however states that no Civil Revision 
Petition can be entertained against an order made by the Rent Controller under rule 
18 (3). It is suggestcd that as an appeal lay against an order passed by the Rent 
Controller under rule, 18 (3) a revision against the said order of the Rent Controller 
ought not to be entertained. Sect'on 25 is one amongst many sections in the Madras 
Buildings Act, 1960 which Act itselfis a beneficial piece of legislation. It cannot be 
assumed or presumed by necessary implication that the jurisdict'on of th's Court as a 
revisional Court otherw’se than under sect’on 25 of the Madras Buildings Act, 1960 
would be excluded by reason of an express provision like sect’en 25 of the Madras 
Buildings Act. Mr. G. N. Chari would also put it on the ground that this Civil Revi- 
sion Petition can be entertained by this Court under section 115 of the Code of ‘Civil 
Procedure. In my opinion, section 115 of the Civil Procedure Code and sect’on 25 
of the Madras Buildings Act are mutually exclusive and the rev'sicnal jur'sdcticn 
of this Conrt under section 1 15, Ctvib Procedure Code is always ava’ lable to inter- 
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fere with any order of the kind before me. I am therefore satisfied that the Civil 
Revision Petition is maintainable. . i 


. While setting aside the order of the Rent Controller I remit the petition for 
fresh disposal in accordance with law and on its merits. No costs. 


V.S. — Order at aside matter remitted, 
> IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice RAMAMURTI -AND Mr. Justcze A. ALAGIRISWAMI. 


Veeramalai Vanniar (died) by L.Rs. _ .. Appellants® 
Į. i : 
Thadikara Vanniar and others G a .. Respondents. 


Specific Relief Act (Lof 1877), section 27 (b)—Scope and applicabtlity—Claim for specific per- 

formance of agreement of sale—Subsequent purchasers not paying the entire purchase price— 

The purchasers having knowledge of the agreement of sale—Subsequent purchaser’s duty 

- to enquire about the precise character of possession by the possessor at the time of the subse- 
quent sdle transaction—Right to claim benefit of section 27 (b). 


The genera] rule is that no person can convey a better title than what he has, 

except where the statute provides exceptions, to the rule like section 27 (b) of the 

Specific Relief Act. If a person as the owner of the property, has entered into an 

agreement to sell his property, he cannot thereafter convey the same property to 

any other. person, as after the prior agreement of sale, he cannot be said to be a 

' free owner of the propcrty. If he subsequently aliénates the property he can 
alienate it only subject to the rights created under the prior agreement of sale, 


The plain language of section 27 (bY òf the Specific Relief Act shows that the 
subsequent transferee can retain the benefit of his transfer by purchase which, 
. prima facie he had no right to get, only after satisfying the two conditions concur- 
rently : (1) he must have paid the full value for which he purchased the property 
and (2) he’must have paid it in good faith and without notice of the prior con- 
tract. Further, the burden of proofis upon the subsequent prurchaser to establish 
these conditions in order that his rights may prevail over. the prior agreement 
of sale. 


‘In the instant case, even at the t me when the ist defendant gave evidence, there 
was admittedly a balance of Rs. 7,000 under the three sale deeds. Not only that. 
The defendants had ‘knowledge of the plaintff’s prior agreement of sale when they 
took the sale deeds. Even if the defendants had no actual notice or knowledge of the 
‘agreement ‘of sale, they must be deemed to have had constructive notice or 
knowledge on the admitted facts of the case. l 
In such cases, itis the duty of the subsequent purchaser to enquire the person 
in possession as to the precise character in which he was in possession at the time 
when, the subsequent sale transactién was entered into. 
` The defendants having failed -to sat'sfy both the limbs of section 27 b) of the 
` Specific Relief Act, the plaintiff will be entitled to a decree for specific performance. 
 Appeals.against the.Decree of the Court ofthe Subord‘nate Judge of Thanjavur 
is O.S. Nos. 29 of 1960 and 27, 38 and 29 of 1961 respectively. 
K. Rajah Ayyar, K. S. Desikan and K. Ramin, for Appellants. 
R. Gopalogwàmi Ayyangar, and M. Srinivdsan, for Respondents 1 and 2. 
V. Srinivasa, Ayar, for Respondents 7 to 9. 
The Judgment of the Court was delivered by 
Ramamurti, 7-—This batch of four appeals arises out of four suits which were 
tried and disposed of by a common judgment by the learned Subordinate Judge, 








` * A.P. Nos. 199, 440, 441, and ° 7th July, r967, 
442 of 1962. 
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Thanjavur, Appeal No. 199 of 1962 is against the decision in O.S. No. 29 of 1960, 
the evidence in which, by consent of parties, Was treated as evidence in the other 
suits. It will be therefore convenient to refer to the rank of the parties and the 
controversy in that suit, as the decision therein has to simply follcw in the other 
three appeals. = i i 


` The appellant in A.S. No. 199 of 1962 (hereafter referred to as the appellant) 
filed the suit O.S. No. 29 of 1960, claiming specific performance of an apreement of 
sale of the suit properties, of an extent of about 14 velis, situate in the village 
Mela Uthamanallur, Tanjore Taluk. The plaint’ff’s brother is the 1st defendant 
and the latter’s wife is the znd defendant. Minor defendants 3 to 5 are the children 
of defendants 1 and 2, Ammani Ammal, the 6th defendant, to whom the suit 
properties belonged died pending suit and on her death, her only daughter and legal 
representative was impleaded as the 7th defendant. The plaintiff’s case was that 
in Avani 1956, an agreement was entered into between the plaint‘ff and the 6th 
defendant to sell the suit properties, about 14 velis in extent, for a sum of Rs. 9,000, 
that under that agreement the sale transaction was to be completed by the next 
goth of Chithrai, z.e., April 1957, that on 19th September, 1986, the plaintiff paid 
a sum of Rs. 1,000 towards part payment of the price and that the same was 
evidenced by a document signed and passed by one Thiruvenkadam, the son-in-law 
and agent of Ammani Ammal and in that document all the details of the agreement 
of sale have been embodied, viz., the price fixed at Rs. 9,000 the paymient and receipt 
of Rs. 1,000, the balance of Rs. 8,000 to be paid before the next Chithrai, z.¢., April 
1957, and the sale was to be completed. The plaint'ff’s further case was that on 
goth October, 1956, this Thirnvenkadam, the agent of Ammani Ammal, wrote a 
letter.urging upon the plaintiff to complete the transaction without further delay 
and-not to wait till Chithrai, at the same time warning the plaintiff that the Ist 
defendant, the plaintiff’s brother, was making efforts to purchase the properties. 
The: plaintiff was obliged to file the present suit as he subsequently discovered that 
at the instance of-the ‘first defendant, his brothers, Ammani Ammal had -executed 
three sale deeds all dated 29th December, 1956, comprising various items of proper- 
ties including the suit properties, the vendees under the sale deeds, being the first 
defendant’s minor children 3rd, 4th and 5th defendants. In addition to the other 
evidence in the case, both oral and documentary, the plaintiff mainly relied upon 
the two letters given by Thiruvenkadam on behalf of Ammani Ammal, the vendor 
to the plaintiff. ‘The contest’ng defendants resisted the suit.on the ground inter 
alia that no such agreement of sale was entered into between, the plaint {f and 6th 
defendant, that the two letters alleged to have been written by Thiruvenkadam 
purporting to be on behalf of the vendor, Ammani Ammal, are ante-dated and 
concocted documents and that in any event, the defendants wére bond fide transferees 
in good faith and for value paid without any knowledge of the alleged agreement of 
sale in favour of the plaintiff, : 


` The plaintiff is admittedly in possession of the suit properties, and in this suit, 
while claiming specific performance, he had deposited in the trial Court the balance 
of the price due by him. The other three suits were filed by the three :minor sons 
of the first defendant for possession of the suit properties to the extent covered by 
the respective sale deeds in favour of each of the defendants Which, naturally was 
resisted by this Veeramalai, the plaintiff in O.S. No. 29 of 1960, and the sole 
defendant in all these suits on the bas’s of the aforesaid agreement of sale. The 
learned Subordinate Judge negatived the contentions of the plaintiff and dismissed 
his suit and folldwing upon, that, decreed the other suits. Hence this batch appeals 
by this Veeramalai for enforcement of his rights under the agreement of sale. 


[After referring to the main background of the case and the facts and after an 
elaborate analysis of the evidence addiced, his Lordsh'p prececded to hold]: 


For all these reasons, we have no hesitation in upholding the plaintiff’s case 
of the agreement of sale. ° 
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> The only question that remains is whether the defendants are entitled to invoke 
the provisions of section 27 (b) of the Specific Relief Act, as persons who have paid 
money in good faith and without notice of the original contract. It is simply 
amusing how, on the admitted facts, the learned Subordinate’ Judge felt that defen- 
dants 3 to 5 are ‘transferees for value who have paid their money in good faith and 
without notice of the plaintiff’s agreement of sale. He has not borne in mind the 
rudiments and the basic principles of law. The general rule is that no person can 
convey a better title than what he has, except where the statute provides exceptions 
to the rule like section 27 (b) of the Specific Relief Act. Ifa person, as the owner of 
the property, has entered into an agreement to sell his property, he cannot thereafter 
convey the same property to any other person, as after the prior agreement of sale, 
he cannot be ad to be a free owner of the property. If ke subsequently alienates 
the property he can alienate it only subject to the-rights creat: d under the prior 
agreement of sale. Section 27 of the Specific Relief Act is in these terms : 


“27. Except as otherwise provided by this chapter, specific performance of 
a contract may be enforced against— 


(4) Either party thereto; 


(b) any other person claiming under him by a title arising subsequently to the 
` contract, except a transferee for value who has paid his money in good faith and 
. without notice of the original contract.” 


The plain language of the sub-section (b) shows that the subsequent transferee 
can retain the benefit of his transfer by purchase which, prima facie he had no right 
to get, only after satisfying the two conditons concurrently (1) he must have 
paid the full value for which he purchased the property and (2) he must have paid 
it in good faith and without notice of the prior contract. Further the burden of 
proofis upon thé subsequent purchaser to establish these condit'ons in order that his 
rights may prevail over the prior agreementof sale. It willbe sufficient'tc refer to 
the dec'sion of the Privy Council in Bhun Narain Singh v. Gckhul Chand Mahton} 
about-the stringent nature of the conditions and the burden of proof under section 
27 (b). In the instant case, admittedly the full price has not been paid at the time 
when controversy arose and even at the t'me when the suit was filed. The learned 
Judge was of the view, that because, the bargain as embod’ed in the three sale deeds 
provided for the payment of the money in convenient instalments and as a substantial 
portion of the price had been paid, the defendants must be regarded as transferees 
who paid their money. This view is clearly erroneous. It is sufficient to refer 
to the leading decisionin Himatlal Motilal v. Vastideo Ganesh,® in which it was held 
that in order to defeat the prior equity to which the plaint'ff was entitled, the subse- 
quent purchasers were bound to establish three things that (1) they were purchasers 
value, (2) bona fide and (3) without notice; and that if the entire price had not been 
paid and a security had been given for the payment of the balance of the purchase 
price, the defendants cannot resist the claim for spec fic performance (vide obser~ 
vations at page 451 of the above dec'sion). Section 27 (b) of the Spec fic Rel'ef 
Act is only the statutory provision of the principles enunciated in the decisions in 
England to which reference has been made ‘n this Bench decision of the Bombay 
High Court. ` The principle in this dec’sion was referred to w th approval in 
Mohammad Haneef Sahib v. The Board of Trustees, Jumma Mas d, Adoni , in Which it 
was held that the words in sect'on 27 (b) ‘who hes pa‘d his money ° mean the trans~ 
feree who has paid’the whole of the considerat’on and not a transferce who has paid 
only part of it. Our attention was clso drawn to the decision of Justice 
Varadachariar in Arunachala v. Madappa*, in which the learned Judge (Varadachar1, 
J), called for a finding from the trial Court as to the dates on which the subsequent 
purchaser paid and could be deemed to have paid the purchase price. A perusal 


————— 
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‘of the Judgment shows that the learned Judge was also of the vicw that the entire 
` purchase money should have been paid before the subs sequent purchaser obtained 
knowledge of the prior agreement of sale. In the instant case, even at the time 
when the 1st defendant gave evidence, there was admittedly a balance of Rs. 7,000 
due ‘under the. three sale deeds ( vide D.W. 1’s_ evidence at. page 44 of the typed 
papers). - The learned Judge has committed a serious error in thinking that the 
. words “who has paid his money’ in section 27 (4) are equivalent to ‘who has paid 
his money ’ or ‘who has agreed to pay his money.’ The-Judge has overlooked- that 
it is actual payment of the money which alone confers. the right so as to prevail 
over a prior agreement. of sale. 

The trial Court has committed the same serious error in holding that the 
defendants:are. transferees without notice of the original contract under section 27 
(a) of the Specific Relief Act. We have already held that the defendants had actual 
knowledge of the plaintiff’s prior agreement of sale when they took the sale deeds, 
Exhibits B-13 to, B-15. ven if the defendants had no actual notice or knowledge 
of the agreement of sale, they must be deemed to have had constructive notice or 
knowledge on the admitted facts of the case. It is surprising how the learned Judge 
was persuaded to find this point in favour of the defendants despite the fact that his 
attention was invited. to the decision in Yella Reddi v. Subbi Reddit, of the Andhra 

„High Court which contains a reference to all the leading decisions in England and 
‘India and in particular to the decisions of this Court, the latest being the decision 
of Justice Balakrishna Iyer in Parvathammal v. Sivasankara Bhattar*. It only shows 
that.the learned Judge has not carefully looked into the decisions referred to in 
his Judgment. He says that no enquiry is necessary by the subsequent purchaser 
. regarding the rights of the person who is already in possession, once it is found that 
. that person originally got into possession as a Icssee under the vendor: In other 
words, the learned Judge holds that if the subsequent purchaser knew that at some 
earlier pint of time the person who relied upon the prior agreement of sale was 
‘already if possession as a lessee, the subsequent purchaser need not make any 
enquiry as to whether the lessee was continuing in possession, only as a lesseé or in 
.the assertion of any other right. It is this identical point which has been considered 
by the leading decisions in England and in India and the view: has been uniformly 
taken in all the cases that it is the duty of the subsequent purchaser to enquire the 
person in possession as to the precise character in which he was in possession at the 
time ‘when the subsequent sale transaction was entered into. In Parvathammdl v. 

Sivasankara Bhattar®, a usufructuary mortgagee was in posséssion of the property and 
an agreement of sale was entered into by the mortgagor to sell the property to the 
“usufructuary mortgagee in sat'sfaction of the mortgage and also for payment of 
some additional consideration. The contesting defendant was the subsequent 
purchaser and it was admitted that the latter did not make ariy enquiry of the usufruc- 
.tuary mortgagee in order to ascertain from him whether he had any rights in the 
property other than as usufructuary mortgagee. This identical argument which 
“was accepted by the trial Court in the instant case was, advanced .that once.it was 
. known that the property was in the possession of a usufructuary mortgagee, there was 
-nothing further that a prospective purchaser of the property need have enquired 
about. This argument was- rejected in unambiguous / terms. The. learned 
- Judge has referred to all the leading decisions and in particular had extracted the 
‘following statement of law in Barnhart v. Greenshields®: 


“ With respect to the effect of possession merely, we take the law to be, that if 
there be a tenant in possession of land, purchaser is bound: by all the équities 
which the tenant could enforce against the vendor and that the equity of the 
tenant éxtends not only to interests connected with his tenancy as in Taylor v. 

. _Stibbert*, but also to interests under collateral agreements, asin Daniels v. Davidson’, 
l Allen v. ' Anthony’, -the prineiples being the same in both classes of cases, namely, 





tr. (1954) 2 te i (Andh. yp. 6. 4. ESR 2 Ves. Jr. 437.. 
2. (1951) 2 M.L.J. 191. , i e 5. (1809) 16 Ves. 249. 
g. (1853) 14 E.R. 204 at 209. 6. aa 1 Mer. 282. 
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that the possession. of the tenant is notice that he has some interest in the land, and 

that a purchaser having notice of that fact,.is bound, according to the ordinary 

rule, either to inquire what that interest is, or to give effect to it, whatever it 

may be.’’ | 
Yella Reddi v. Subbi Reddi? was a case in which the person in whose favour a prior 
agreement of sale was entered into was already in possession as a lessee Dut the 
property was subsequently sold to the contesting defendant. There too the same 
argument was advanced, that in view of the character of the plaintiff’s possession 
at its inception as a tenant, there was no duty cast upon the subsequent purchaser 
to make any further enquiry. This argument was not accepted. As this decision 
reviews the relevant cases on the topic, it is unnecessary to burden this judgment by 
referring to all the cases. Reference may, however, be made to the following obser- 
vations of the Lord Chancellor in the leading decision which has been followed 
in all subsequent cases in Daniels v. Dauzson®, 


‘* Where there is a tenant in possession under a lease, on an agreement, a person 
purchasing part of the Estate must be bound to inquire on what terms that person 
is in POSSESSION......00.- LELTE TET ‘that a- tenant -being in possession under a 
lease, with an agreement in his pocket to become the purchaser, those circum- 
stances altogether give him an equity repelling the claim of a subsequent purchaser 


who made no enquiry as to the nature of his possession.” 


{Vide also 34. Halsbury’s Laws of England, page 366, paragraphs 644 and 14, 
Halsbury’s Laws of England, page 546, paragraph 1024). For all these reasons, it 
has to be held‘that the defendants have failed to satisfy both the limbs of section 27 
(b) of the Specific Relief Act, (1) they have not paid the money and (2) they are 
not transferees in good faith and without knowledge of the prior agreement of sale. 
The plaintiff will be entitled to a.decree for specific performance as against defen- 
dants 2 to 5 and-7. The sale deed to be executed by them shall be on the lines 
indicated in the decisions of the Supreme Court in Durga Prasad v, Deep Chand. 
As the plaintiff has deposited the balance of price at the time of the institution of 
the suit, there is no question of the plaintiff being liable for mesne profits thereafter. 
From May 1957, till 8th June, 1960, for three years they the defendants will not be 
liable to pay-interest on the balance of Rs. 8,000. So far as the period from May, 
.1957 to 1960 is concerned, on our. findings, the plaintiff has been in possession not 
-as a lessee but only in pursuance of the agreement of sale.. .He will not be liable for 
any rent or damages for use and occupation nor for any mesneprofits. ‘The question 
is whether he could be held liable for interest on the balance of Rs. 8,000 from May, 
1957 to 8th June, 1960. ..He was always ready and willing but neither defendants 
3 to 5 nor the 6th defendant would receive the money and complete the transaction. 
On the other hand, the plaintiff was hardssed by eviction proceedings and put to 
unnecessary expenses. In those circumstances, having regard to the fraudulent 
conduct of the rst defendant, we are of the view that the plaintiff should not be made 
liable for interest. ‘The result is that a sale deed will have to be executed in favour 
of the plaintiff and the sum of Rs. 8,000 will have to be taken by defendants 3 to 5. 
Instead of the properties, their rights will be transferred to the balance że., the sum 
of Rs. 8,000. In view of this conclusion of ours, the question of the plaintiff’s 
right to the site on which he has put up the building on payment of paghudi does 
not arise. ` ) l 


The result is that A.S. No. 199 of 1962 iš allowed and the plaintiff's suit, O.S. 
No. 29 of 1960 is decreed. The plaintiff will be entitled to his costs here as well as 
in the trial Court as agairist défendants 2 to 5 and the 7th defendant. A.S. Nos. 440 
441 and 442 of 1962 are also allowed and the connected suits O.S. Nos. 27, 28 and 
29 of 1961 are all dismissed. ‘There shall be no order as to costs in the trial Court in 
all the three suits. In the three appeals, A.S. Nos. 440, 441 and 442 of 1962, the 
a a 
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appellant will-be entitled’ only.to the Court-fee paid by him in.this Court. We are 
not awarding separate Counsel’s fee in all these three appeals eitherin the trial Court 
or here as they were tried along with the other suit. O.S. No, 29 of 1960 and the 
arguments were the same. The defendants are directed to execute the conveyance 
within two months after the receipt of the Judgment in the lower Court.- -On their 
default in doing so, plaintiff Will be entitled to execute this decree for specific 
performance. At the time of the éxecution of the sale deed and before the payment 
of Rs. 8,000 is made to defendants 3 to 5, the plaintiff will be entitled to adjust and 
to be paid the costs which have been decreed in his fayour as per the decree. If 
the defendants had taken possession’ of the.suit properties taking advantage of the 
decree of the trial Court they should surrender possession to the plaintiff. There 
shall be a decree for possession in favour ofthe plaintiff accordingly. The defendants 
- Will also be liable for mesne profits for that period which shall be ascertained by the 
trial Court. And this appeal having been set down this day for being mentioned 
in pursuance of the letter dated 27th April, 1967, of the Advocates for the Respon- 
dents, the. Court made the following. eee 


l -ORDER.—The defendants “are not liable for interest. The decree shall be 
drafted ‘accordingly. ` ae 

VMK. _ re Appeals allowed. 
IN THE HIGH ‘COURT OF JUDICATURE AT: MADRAS. 


> PRESENT :—Mnr. Justice K. VEERASWAMI AND Mr. Justice T. RAMAPRASADA 
Rao.. VORE 


J.M. Bhansali and ‘others ca > hae .. Petitioners* 
- ls gS i? : i -, l 
‘The State of Madras represented by the Deputy Commercial x” . 
Tax Officer, Godown Division and another `=., Respondents. . 


Madras General: Salés Tax Aét (T of 1959), section 31—Appeal against assessment —Delay 
. in filing—Party bona fide prosecuting some other proceeding (writ)—Condonation of 
delay— When justifiable. i . - - 


In deciding the question, the most relevant factor to be taken into account is 
‘whether the party concerned has bona fide prosecuted some other proceeding 
. because of which delay has occurred in filing the appeal. It may be that, in 
selecting a particular remedy, the party may have been ill-advised. The-test 

` is not whether in law the other remedy prosecuted is legally correct or justifiable. 
‘` There may however be cases ‘where, ex facie, the remedy chosen by the assessee 
‘is unjustified and may show lack of bona fides. (Held on facts that the parties must 
`. have honestly believed, perhaps on advice, that they could get the relief they 
wanted in the writ petitions and the long delay in filing the appeals was more. due 

” to the time taken by the pendency of the writ petitions). . ` l -S 
Petitions under section 38 of the Madras Act I of 1959 (see rule 32) to revise 

the orders of the Sales-Tax Tribunal, Madras, and passed in-T.A. Nos. 999/63, 
1036/63, 1037/63, 1038/63, 1039/63, 1040/63, 1041/63, 1042/63; 1043/63 dated 6th 
May, 1964 respectively against the orders of the Appellate Assistant Commissioner, 
CT, Madras-1, all relating to the assessment year 1957-58 in the appeal Nos, 
119/63-64, 111/63-64, 113/63-64, 114/63-64, 117/63-64, 112/63-64, 115/63-64, 
116/63-64, 118/63-64 all dated 12th June, 1963 respectively (Assessment Nos. Ag. 
324/57-58 dated 25th March, 1959, A3. 374/57-58 dated goth March, 1959, Ag. 
306/57-58 dated gist March, 1959, A2. 655/57-58 dated 15th March, 1959, A.3. 
637/57-58 dated -25th March, 1959, A3. 506/57-58 dated goth March, 1959, 
Ag. 544/57-58 dated 25th March; 1959, A 3. 326/57-58 dated 28th March, 1959 all 
on the file of the Deputy Gommercial Tax Officer,.Godown Division, and Ag. 


-e 





"© Tax Case Nos. 24 to 32 of 1965 
_ (Revisions Nos. 12 to. 20). ` ° 


a 
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334/57-58 on the file of the Assistant Commercial Tak Officer, Godown Division 
respectively. os 


C. S. Chandrasekara Sastry, for Petitioner. . 
The Special Government Pleader, for Respondent. 


The Order of the Court was made by 


Veeraswami, F.—Different assessees filed these petitions from a common order 
of the Tribunal, which, agreeing with the Appellate Assistant Commissioner, held 
that no sufficient cause, was shown to excuse the delay in filing the appeal. ‘The 
assessment orders were received by the assessees on different dates in, April, 1959, 
and in one case in May, 1959. They filed writ petitions on April, 25 directed against 
these orders éxcept in one case in which the date of filing was 26th May, 1959. 
This Court disposed of the writ petitions on 26th April, 1962, except one of them 
which was disposed of on gth November, '1961.. Appeals were filed on 25th May, 
1962, but one of them on 5th June, 1962: It appears as the department would have 
it, the appeal petitions were returned for compliance but they were re-presented 
only at the end of January, 1963. Thus there has been a delay in each case of about 
three years. i 


We are unable to share the view of the Tribunal or the Appellate Assistant 
Commissioner that, in the circumstances of these cases, sufficient ‘cause was not 
shown. In deciding the question, the most relevant factor to be taken into account 
is whether the. party concerned has bona fide prosecuted some other proceeding 
because of which delay has occurred in filing the appeal. It may be that, in select- 
ing a particular remedy, the party may have been ill-advised: 'The test is not whe- 
ther in law the other remedy prosecuted is legally correct and justifiable. There 
may however be cases where, ex facie, the remedy chosen by the assessee is unjustified 
and may show lack of bona fides. These are notsuch cases. There are no circum- 
stances or facts in these cases to assume that when the assessees invoked Article 
226 of the Constitution and sought the assistance of this Court to quash the assess- 
ment order's, they acted otherwise than bona, fide. We are inclined to think that they 
must have honestly believed, perhaps on advice, that they could get the relief 
they wanted in the writ petitions. Writ petitions are, no doubt, not encouraged 
when alternative remedies are available. But the exefcise of the discretion by the 
various High Courts in this matter has not been uniform, though certain propositions 
in‘regard to that matter may be considered to have got recently settled. We cannot 
as we think, approach the question of sufficient cause from the result of the writ 
petitions either. No doubt there was a delay of about thirty days in filing the appeals 
even after the result of the writ petitions was known. But that in the circumstances, 
is explainable. Apparently, they were waiting for -copies of the orders of High 
Court in the writ petitions. The long delay, we are inclined to think, in filing the 
eappeals was more due to the time taken by the pendency of the writ petitions in this 
Court. a a a Í 


’ We are of opinion that, on the facts and circumstances of thése cases, the delay 
ought to have been condoned. The petitions are allowed. The orders of the 
Appellate Assistant Commissioner and of the Tribunal are set aside and the Appel- 
late Assistant Commissioner is directed to take the ‘appeals on his file and dispose 

of them in accordance with law. ‘No ‘costs. ao 


S.V.J. . Be 1. 8 S . ` Petitions allowed 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT:—Mr. Just,cE P. RAMAKR 'SHNAN. 


P. N. Ganesan ' .. Petitioner” 
v. | 
The State of Madras represented by the Special Tahsildar, 
Harijan Welfare, Tiruvarur, Thanjavur Dt. .. Respondent. 


Land Acquisition Aci (I of 1894), sections 4 (1), 5-A, 17 (1) and 1% (4)—Individual 
notice under section 4 (1) to land-owners—If obligatory—Lands planted with casuarina 
trees—If “ arable’ lands—Question of urgency for dispensing with section 5-A 
engquiry—Fusticiability, ; 

Individual notices to the owners of the land proposed to be acquired, of the 
notification under section 4 (1) ofthe Land Acquisition Act is not obligatory. 

- In fact, section 4.(1) only requires that the notification should be published in 

the official gazette and the Collector is required to give public notice of the sub- 
stance of the notification at convenient places in the locality. 


Tt is true that section r7 (4) read with section r7 (1) requires that the urgency 
clause shall be applied only when the land proposed to be acquired is’ waste or 
arable. But merely because there are casuarina trees in the land proposed to be 
acquired, it will not cease to the arable. Even assuming that lands planted with 
casuarina trees may not fall within the meaning of lands cultivated with annual 

~- crops, still the lands will satisfy the defmition of “ arable ”. 


. _ The quéstion of urgency is for the subjective satisfication of the Government and 
` the Court dealing with the matter under Article 226 of the Constitution can only 
-interfere where the reasons relied on by the Government are entirely irrelevant 

for the purpose, so as to constitute noreasons at all, or where there is mala fides. 


Petition under Article 226 of the Constitution of India, praying that in the cir- 
cumstances stated in the affidavit filed therewith the High Court will be pleased to 
issue a writ of certiorari calling for the proceedings-of the respondent relating to the 
acquisition of the petit‘oner’s land in R. S. No. 185/6B, 185Y8B ard 185/15B.of an 
extent of about 35 cents in No. 98, Pinnathur village, Tiruthuraipundi Taluk, 
Thanjavur District and quash the same including the award dated 27th May, 1963. 

T. R. Venkataraman, for Petitioner. 


_ The Assistant Government Pleader, for Respondenit. 
The Court made the following - ) 


ORrDER.—The petitioner who is the owner of three survey numbers, R. $. Nos § 
185/6B, 185/8B and 185/i5B, in Pinnathur village, is aggrieved againct 
the acquisition of 19 cents out of the above three survey numbers by the respondent, 

‘State of Madras, for the purpose of opening a pathway to the Harijan colony. The 
respondent issued section 4 (1) notification, and along with-it, it was also announced 
that as the matter was one of urgency, the enquiry under section 5-A would be 
dispensed with. Thereafter, the declaration under section 6 was notified on 20th 
March, 1963. The petitioner contends that he came to know of these acquisition 
‘proceedings only a long t'me later in 1965 when he found people attempting to plant 
stones for marking the pathway and that thereafter he filed the present writ peti- 
tion under Article 226 of the Constitution seeking for the issue of a writ of certiorari 
questioning the land acquisition proceedings. 


The petitioner’s contentions, on which hesecks relief are three-fold: (1) Before 

a declaration of intended acquisition js made under section 4 (1), it is obligatory 

that individual notice is given to the land-cwners. That was not donein this case. 
NS SS re aS T 
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(2) The application of the urgency clause, which will have the effect of dispensing 
with the enquiry under section 5-A, in the present case, is improper because there are 
casuarina trees on the land and consequently the land is not arable land or waste 
land ; only under the latter condition does section 1% (4) of thé Act read with section 
17 (1) permit the invoking of the urgency clause dispensing with the section 5-A 
enquiry. (3) There are no adequate reasons at all for resorting to the urgency- 
clause, because the Harijans have been in occupation of the village for a long time 
using the existing pathway facilities, and there was no urgency in the above circum- 
stances for acquiring the lands after dispensing with the enquiry under section 5-A-: 
It is urged that the urgency clause was applied in this case without the authorities 
applying their m‘nd at all to the question, and without any evidence to justify the 
applicatizn of the urgency clause. 


Regarding the first objection, decisions of this Court have held repeatedly 
that individual notice to the owners of thel and proposed to be acquired of the not:fi- 
cation under section 4 (1) of the Act is not obligatory. In fact, section 4 (1) only 
requires that the notification should be published in the Official Gazette and the 
Collector is required to give public notice of the substance of the not fication at 
conven‘ent places in the locality. 'The-counter has stated that notice was published 
by beat of tom-tom in the village and was also published in the village. In the 
decision in Krishna Reddiar v. State’ of Madras! which follows two earlier 
unreported decisions in W.P. No. 219 of 1963 and- W.P. No. 1846 of 1965, 
it has been held that individual notice is not obligatory of the notification under 


section 4 (1) of the Act, to the owners of the land. Therefore, this objection is 
without substance, l 


It is alleged that there are casuarina trees on the land and that therefore this 
would not make the land arable or wasté land, and therefore the application of the 
urgency clause is improper.’ Section 17 (4) read section 1% (1) requires that the 
urgency clause shall be applied only when the land proposed to be acquired in waste 
or arable. in Miuthuswdmi Seroai v. State of Madras®, a Bench of this Court has held 
that the dictionary meaning of ‘ arable ’ is land fit for tillage and the word is derived 
from a Latin word areblis, arare meaning plough, and that wet lands, even though 
under paddy cultivation, are obviously, fit for tillage or plovgh. Even assuming 
that lands planted with casuarina trees may not fall within the meaning of a land 
cultivated with annual crops (casparina is usually cut after s*x or seven years of 
growth), stil] the lands, in my opinion, will sat'sfy the defin‘tion of ‘arable’. In 
E. K. Pattdbirama.Reddiar v. Special Deputy Collector for Land Acquisition, Madras’. 
Sr’n‘vasan, J., held that a land upon which fruit bearing trees had been exclusively 
raised will still be arable land, and he observed that it was not unusual to have 
cultivation in the open spaces between the trees in a thope, and, to say therefore, 
that a land upon which trees stand is not arable or cultivable land does not appear 
to accord with any sense Of the term. I am of the opinion that the existence of 


casuarina trees on the land would still bring the land under the classification of arable 
and. : 


On the third point about urgency, the counter-affidavit of the Government states 
that the Harijan families living in the Harijan colony do not have the benefit of a 
regular pathway from their houses to: the adjacent road and that till new there are 
only the ridges of the fields which could not be used at all during rainy seasons and 
at the time of the standing crops. The connected file‘also shows that the Collector 
Had reported, after necessary enquiry, that harijans were experiencing difficulties 
for want of a proper pathway and that consequently the urgency provision was being 
resorted to. Learned Counsel for the petitioner urges that these difficulties were 
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not suddenly discovered, but must have been in existence for a long time and conse- 
quently the application of the urgency clause by reason of these difficulties must be 
considered to be justified. As against this it is ponted out that the question of 
urgency is for the subjective satisfaction of the Government: vide the Bench decision 
in “The President, Nagamalai Colony Formation Association v. State of Madras}, and the 
Court dealing with the matter under Article 226 of .the Constitution cannot 
substitute its Own opinion for .that of the Government in the matter. It can only 
interfere where the reasons relied on by the.Government are entirely irrelevant for 
the purpose, so as to constitute no reasons at all, or where there is mala fides. But 
it cannot be held that the reasons stated above to the effect that the Harijans have no 
pathway to reach the road from their village and that they are experiencing great 
difficulties on that account, are either unrelated to the purpose in view or mala fide. 
In the above circumstances, I am of the opinion that the resort to the urgency clause 
cannot be considered to be without jurisdiction in the present case. 7 


For the foregoing reasons the writ petition is dismissed. There will be no 
order as to costs. l a es i ; 


IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
. (Special Original Jurisdiction.).. 


Petition dismissed 





Present :—Mr. M. ‘ANANTANARAVANAN, Chief Justice AND Mr. JusTicz 
P. RAMAKRISHNAN. | 


Messrs. Swami Motor Transports (P.) Ltd., Thanjavur .. Petitioner® 
v. 
Messrs. Murugan Transports, Tiruchirappalli and others - .. Respondents. 


Motor Vehicles Act (IV of 1939) (as amended by Madras Act ITI of 1964), sections 48 (3) 
" (xxi) (a) and 57 (8)—Effect of amendment introduced by Madras’ Act (ITI of 1964)— 
Applicability of amended provision to pending applications for variation of a route— 
-Scope of section 57 (8). . 2 a l 
Constitution of India (1950), Article 226—Writ petition—Welay and laches. P , 


_ By the amendment of section 48'(3) (xxi) (d) of the Motor Vehicles Act by 
- Madras Act (III of 1964) the Regional Transport Authority was clothed with a 
_ power to vary, extend or curtail the route, but with a restriction that the variation 
-should not exceed twenty-four kilometres. This restriction, introduced for the 
a first time by the amending Act, would apply also to applications for variation of a 
route pending when the Madras Act (III of 1964) ‘came into force: The Legislature 
intended to place a wholesome restriction, in the interests of the public, so that 
the variation should not swallow up the original-route by its length, and so that 
the foundation itself is not lost sight of, in an unwieldy superstructure; that was 
the ground for the salutary limit of twénty-four kilometres. . The power cannot 
.-*be construed differently because the Regional:Transport Authority is dealing 
with an application filed before the amending Act came into force, unless a right 
had expressly accrued and had been saved, in favour of the concerned party. 


The language of section ‘5 (2) of the Madras Act (IIT of 1964) makes a very clear 
distinction between a proceeding taken for the grant ofa variation and an order 
passed granting the vdriation. A proceeding taken prior to the amending 
Act, is to be deemed to have been valdily'taken; in other words, all those proce- 
dures’ on the application were’ valid ana nééd not be gone through again. In 

‘the samé way, an order passed prior to the amending Act is to be deemed as 
passed in accordance with law, notwithatanding the restriction of 24 kilometres. 
But where the application-alone was pending at the time ‘of the amending Act, 
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‘it is difficult to see how, unless a right had accrued to the party to have that 
application dealt with under the unamended law, section 5 (2) would entitle 
the party to a variation in excess of the power. . 

On the.plain interpretation of the language of section’ 5 (2) of the amending 
Act, there can be no doubt that the prospective part of the amending Act applies 
to applications filed after the commencement of the Act and also to all orders on 
applications already filed, which are.to be taken as validly instituted, but upon 
which orders have to be passed -subsequent to the amending Act. Indeed, 
if the intention of the Legislature had been otherwise, there should be very express 
language, saving the accrued right under the unamended law in favour of the 
party who had earlier filed the application. 


Section 57 (8) of the Motor Vehicles Act 1s only procedural and not substantive; 
it.is not an independent source of power and the Regional Transport Authority 
has no authority, under this sub-section, to ignore the restriction on its power, 
placed by the legislative-amendment. That will be the case whether the petition 
for variation emanates from a party or-the matter is taken up by the Regioral 

. Transport Authority suo motu. . : i i 


Thus, after the amending Act, no’ vatiation can be actually sanctioned dis- 
„regarding the restriction attaching ta 24 kilometres; nor has the Regional 
Transport Authority any independent source of power to sanction unlimited 

_ variation under section 57.{5) and.(8) of the Motor Vehicles Act. - 


There is no rule of law that a writ petition cannot be filed without some delay 
or that the delay cannot. exceed a particular ‘time-limit, such as six months, 
Courts have held that six months would be å reasonable time for a party to invoke 
jurisdiction under Article 226 of the Constitution but, naturally, everything 
will depend on the circumstances. = 


In the present case, there were several features explaining the delay of nine 
. months.. There have been no such laches as would diseéntitle the party to relief | 
. under Article 226 of the Constitution. 


Pétition under Article 226 ofthe Constitution of India, praying that in the 
circumstances stated therein, and in the affidavit filed therewith, the.High Court 
‘will be pleased to issue a writ of certiorarz calling for the records of the Regional 
Transport Authority, Thanjavur, in B..No. 9387 A-2/63 and quash the order, dated 
‘gist July, 1964 and made ‘therein. 


S. Mohan, Kumaramangalam, Advocate-General for G. Ramaswamy, ‘and 
M. Kalyanasundaram, for Petitioner. . ; . À . 


M.K. Nambiar for N. G. Krishna Ayyangar, for Respondent 1. 
The Order of. the Court was.made by i Ea 


Anantanarayanan, C. J.—This proceeding by Messrs. Swami Motor Transport 
(P.) Ltd., for the issue of a writ of certiorari quashing the respective orders of the 
Regioral Transport Authority, Thanjavur, and the State Transport Appellate 
Tribunal, granting a variation of the route from Nagarapatti to Tirukattupalli 
(vie) Thanjavur, etc., involves two related questions of law, that are of some interest 
and importance. A brief statement of certain essential facts ana dates will suffice, 
as constituting the background in which the problems have to be viewed. . ° 


In May, 1961 Government passed an ordér. (G.O. Ms. No. 1486) Sanctioning 
the variation, or directing it as in the public interest. Originally, a certain A. P. 
Subbu Reddiar applied for this variation, and there was a judgment of this Court 
in Writ Petition Nos. 774 and 775 of 1961, directing the Regional Transport Autko- 
rity to deal with the application for variation, ignoring the Government ` order 
‘or administrative fiat. Messrs. Murugan Transports Limited (first respondent) 
obtained a transfer of permits from A. P. Subbu Reddiar, and applied in March, 
1963, for this variation. ‘The variation was held necessary, by the Regional 
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Transport Authority, Tiruchirappalli, on 11th July, 1963. Asa result of Writ 
Petition No. 808 of 1963, filed by. Messrs. Swami .Motor Transports (P.) Ltd. 
(present petitioner), the Regional Transport Authority, Thanjavur, was directed 
to decide the matter independently, without being influenced either by the decision 
of the Regional Transport Authority; Tiruchirappalli, or the Government order 
that we earlier referred to. So 


With reference to the application for variation by Messrs. Murugan Transports 
Ltd., (first respondent) this was notified by the Regional Transport Authority, 
Thanjavur, on 3rd May, 1964, and the extension itself was granted on 11th August, 
1964. In the meantime, on rgth February, 1964, Madras Act (III of 1964) had been 
passed, amending the Motor Vehicles Act in certain Important respects. This 
Act will be the subject of subsequent analysis, but, for the present, it is sufficient 
to note that by the amendment of section 48 (3) (xxi) (a) the Regional Transport 
Authority was clothed with a power to vary, extend or curtail the route, but with 
a restriction that the variation should not exceed twenty-four kilometres. In the 

“present case, it undoubtedly does so, and one vital question is, whether, after this 
Act came into‘force, the Regional Transport Authority, Thanjavur, would have the 
jurisdiction to sanction such variation on rth August, 1964. - ) 


On 24th August, 1964, Writ Petition No. 1290 of 1964 was filed by the petitioner 
‘Messrs. Swami Motor Transports (P.) Ltd., to ‘quash the order, but it was 
dismissed, on the ground that there was an alternative remedy before the State 
Transport Appellate Tribunal. But this concerned revision proceeding (R.P. 
No. 133 of 1964), was dismisséd by the Tribunal on 24th December, 1964, on the 
ground that it did not possess revisional jurisdiction. The present writ petition was 
filed by Messrs, Swami Motor Transports (P.) Ltd., on 6th September, 1965, 
with .a delay. of about nine’‘months ‘which is also one of the grounds, adverted to 
during the arguments, for the dismissal of the writ proceeding. | 


‘ © We-cannot better illustrate the two related problems of law presented against 
the background of these facts, by Sri M; K. Nambiyar on behalf of the first respon- 
dent and the learned Advocate-General for the petitioner, than by a terse conspectus 
of the arguments themselves. But before we proceed to these, we may note another 
development, apart from Madras Act (III of 1964). This is that in Writ Petition 
Nos. 83, 87, and 163 of 1964, Veeraswami, J., has occasion to refer to the Full Bench 
decision in Natesa v. Dhanapal. Bus Service (P.)-Etd.1, and to the following develop- 
ment of the law embodied in amending Act (III of 1964). In expounding these 
significant changes in the. structure of the law of motor transport in this State, the 
learned Judge made one observation, though it. was, in a certain sense, incidental 
to his reasoning, and not the substance of it. The essential dictum is as follows :— 


“Where the (Regional Transport Authority) exercise its administrative power 
under clause (xxi) (4) of sub-section (3) of section 48, it is subject to the limitation 
embodied in the proviso above, referred to.. The proviso does rot, however, 
appear to limit the quasi-judicial power of the Regional Transport Authority 
under section. 57 (8). ` oe — l i ; 


It is undisputed that Madras Act (III of 1964) was enacted, to do away with the 
anomalies and difficulties that arose in the actual working of the law of motor 
transport, because of. the F ull Bench decision in Natesa v. Dhandapal Bus . Service 
(P.y Ltd. 4, A-related decision which is‘also pertinent, is the Division Bench decision 
in Kuppuswamy v. Ramachandran, a judgment of Ramachandra Ayyar, GJ. and one 
of us., The learned Advocate-General has drawn our attention to the statement of 
objects and reasons made in the Legislature, at the time of introducing of the Bill 
by the Minister for Industries, which sufficiently explains the situation in which the 
amending Act was felt to be egsential. Indeed, the following outline of the situation 


. . 2 T mis : i i , 
1. (1964) 2 M.L.J. 23. : I.L.R. (1964) 1 Mad. 2. (1963) 2 M.L.J. 355 : LL.R. (1963) Mad. 
288 (F.B.)- ; = . e N 627. Ji 
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was common ground during the arguments. Natesa v.. Dhanapal Bus Service (P.) 
Lid., was itself the consequence of the conflict created by the grant of variations of 
permits, treating the route as a condition of the permit, by Regional Transport 
Authorities, on the one hand, and on the othér the introduction of section 48, sub- 
clause (2) by Central Act C of 1956. Jagadisan, F., observed in the crucial portion 
of the judgment at page 295 as follows: 


‘The phraseology of section 48, is in our opinion, quite explicit and leaves no 
room for doubt that the route is not a condition of the permit.o.......... 
The provision emphasises that the route is part of the permit itself and not its 
mere appendage. It seems to us that as regards the stage carriage permit the route 
is of its essence and a permit without a route would be a mere husk without 
grain.” l l 

“The learned Judge, delivering the judgment on-behalf of the majority, then 
stressed that it was curious that even after the amendment by the Centre in 1956, 
the Madras Amendment under section 48-A, still retained its original form. ‘Two 
other parts of this judgment, which are of some importance for our present analysis 
are an earlier part where the learned Judge extracts rule 208 of the rules framed 
under the Act, and a later part where he stresses, that, for reasons given, section 57 
(8) ought to be construed as purely procedural, and not as a substantive provision, 
which embodies any independent source of power. .K uppuswamy v. Ramachandran?®, 
held that an application for an alteration of a permit, which would enable the permit- 
holder to take up an altered route and reach a new destinat: on, must be construed 
as one for the grant of-a new permit, and not as a mere variation. The State 
Transport Appellate: Tribunal-had no jurisdiction to grant such an application. 


:The indisputable consequence was that Government found it necessary to 
amend the Act, so that the practice of granting variations could be brought within 
the law. Madras Act IIT. of 1964, sought to do this, and its provisions are vitally 
significant, for the present.arguments. Section 48 (2) was deleted. In sub-section 
(3) of section 48, a new clause (3) (l-a) was introduced, to the effect that the stage 
carriage should be used only on a specified route or routes or in. a Specified area. Next, 
for sub-clause (da): of clause (xxi) clauses. were substituted to enable the. Rr gional 
Transport Authority to vary, extend or curtail a route, but introducing. a restriction 
of twenty-four-kilometres in respect of both variation and extension. Sections 48-A, 
51-A, and 56-A of the principal Act were deleted by section 3 of the Amending Act 
TII of 1964. | 4. 2 l i 


; In view of the relevance and importance of this, we set forth verbatim below 

the changes introduced in sub-section (3), and the text of section 4 of Madras Act III 
of Yg64 amending- section 57 (8) of the principal Act, and also of section 5 (1) and 
-(2)- of the. Madras Act III of 10964. ` 


(ii) “in sub-section (3) :— 
~ > 7 (a) Clause (i) ‘shall be numbered as clause (i-a) and before that clause as so 


renumbered, the following ‘clause shall be inserted, namely, 


‘(i) that the stage carriage or stage carriages shall be used only on a specified 
` route or routes or in a specified area.’ 

` (b) for sub-clause (@) of clause (xxi), the following sub-clauses sha!l be substi- 

tuted, namely:— . . = oe = 
‘(a) vary, extend or curtail the route or:routes or the area spec'fied n the 

permit. we l a 

Provided that in the case of—(1) variation, the termini shall not-be altered, 
. and the distance covered: by the variation shall notexceed twenty-four kilometres: 





la (1964) 2 M.L.J: 23 :LL.R. (1964) 1 Mad. ik (1963) 2 M.L.J. 355: LL.R. (1963) Mad. 
288 (F.B.). 27. 
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(2) extension, the distance covered by the extension shall not exceed twenty- ` 
four kilometres from the termini; 


(ad) vary any other condition of the permits’; 
+ i ae * % x, x 


4. In sub-section (8) of section 57 of the principal Act, after the words ‘ by 
the inclusion of a new route or routes or a new area,’ the words ‘or by the 
variation, eXtension or cuitailment of the route or routes or the area specified 
in the permit’ shall be inserted. 


‘5. (1) Notwithstanding anything contained in the principal Act, the route 
or routes or the area specified in every stage carriage permit granted before the 
commencement of this Act shall be deemed to be a condition attached to such 
permit under sub-section (3) of section 48 of the principal Act, as if this Act were 
in force on the date of grant of such permit. 


(2) Notwithstanding any judgment or order of any Court, all proceedings 
taken for the grant of and all orders passed granting, any variation, extension or 
curtailment of the route or routes or the area specified in a stage carriage ‘permit 
before the commencement of this Act by the State Transport Authority or by a 
Regional Transport Authority or by an authority or person to whom the 
powers and functions of the State Transport Authority or a’Reg onal Transport 
Authority have been delegated or by an authority exercising the powers of appeal 
or revision against the orders of the State Transport Authority or a Regional 
Transport Authority, shall not be deemed to be invalid merely by reason of the 
fact that the State Transport Authority, or the Regional Transport Authority, 
as the case may be, had no power to grant such variation, extension or curtailment 
and all such proceedings taken or orders passed shall be deemed always to have 
been validly taken or passed in accordance with law notwithstanding the distance 
covered by the variation or extension exceeded twenty-four kilometres.” 


Tt is now feasible to set forth, very briefly, the arguments of Sri M: K. Nambi yar 
for the first respondent. We think it is sufficient and expedient to set forth these 
arguments first, as the crux of the argument of the learned Advocate-General for 
the petitioner, is very simple; it is that as amending Act ITI of 1964 has come into 
force, the Regional Transport Authority, Thanjavur, had no jurisdiction to grant 
this extension. Such an extension, exc: eding twenty-four kilometres, could not be 
granted after the amending Act, even on the strict interpretation that the ame nding 
Act is prospective, and not retrospective. The only other source of power, section 
57 (8) is not an independent source of power, not even a substantive section, but is 
purely procedural. The incidental observation of Veeraswami, J., in the judgment 
that we earlier referred to, has to be dissented from. There is no such independent 
source of power, as the learned Judge apparently thought, with regard to applica 
tions which fell within the scope of section 57 (8) of the Act. We may say that the 


present proceeding is itself on a reference by Veeraswami, J., on a representation 
before him that his dictum needed reconsideration. 


Hence, it is the argument of Sri Nambiyar per contra, that has to be clearly set 
forth, for the two legal issues, which are of course, inter-related, to be made evident. 
Sri Nambiyar would divide the development of thelaw on this aspectinto two Stages. 
There was a stage of the law prior to Central Act C of 1956. This was that the 
route was a condition of the permit under section 48 (d) (ii) (a) as it then stood, and 
that there was no power to grant a variation embodied in section 48. By Madras 
Amendment, section 48-A, introduced a power of variation, and there was also the 
identical power under rule 208, that we earlier referred to. By virtue of section 48 
(2) introduced by Central Act C of 1956, the route ceased to be a condition of the 
permit, and the conflict between: practice and the law, rendered the Full Bench 
reference essential. By virtue of the judgment of the Full Bench, as we have already 
seen, the position was rejected that a route could be regarded as condition of the 
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permit; section 48-A was rendered inoperative, and power to grant variation was 
thus taken away. Section 57 (8) was not an independent source of power, but was 
held to be purely processual. The developments of the law led tå Madras Act IIT 
of 1964. l l 


Section 48-A was repealed by this amendment and the route was made a condi- 
tion of the permit; it was also to be re garded as a condit’on of the permit retrospec- 
tively, under section 5 (1) of the amend'ng Act, and, in the view of the learned 
Counsel, both these developments and the wording of section 5 (2) clearly imply that 
the unamended law is saved, and made applicable, with regard to any appl‘cation 
for variation actually entertained prior to the amendment. Learned , Counsel 
would thus put the case for the first respondent on two grounds. Firstly, under 
section 5 (1) of Madras Act IIT of 1964. 


cK 


Itis hence stressed, that since the restriction attaching to twenty-four kilometres 
does not become part of the condition of the permit, by virtue of the deeming pro- 
vision, because section 48 (3) (x1) ta) had orig'nally no such restriction, the first 
respondent is entitled to the present variation, which is beyond twenty-four kilo- 
metres. Another limb of this argument is that under section 5 (2) of Madras Act ITI 
of 1964, the Legislature has not merely saved an order passed grant*ng a variat'on, 
prior to the amending Act, but also any application prior to it shall be deemed always 
to -have been validly taken. Hence, the variation is perfectly competent, and must be 
sustained. The second aspect of the argument is that section 57 (8) is an independent 
source of power, on a doctrine of implied power in relation to section 57 (5), that 
the view of Veeraswami, J., is, therefore, correct, and that the observat ons in the 
Full Bench judgment, to the contrary, must be construed as per incurtam. Section 57 
(5) was apparently not brought to the notice of the learned Judges ofthe Full Bench, 
and a decision given ignoring that vital aspect, should not be construed as binding 
on US. E a 


We have very carefully considered these arguments in the light of the authori- 
ties placėd before us. We have no doùbt whatever that they cannot be accepted, 
and that the sanction of the variation in this case beyond twentyfour kilometres, by 
ihe Regional Transport Authority, Thanjavur, after the date of the amending Act, 
is without jurisdiction and illegal. We have equally no’ doubt that section 57 (8) 
is procedural and not substantive, that it is not an independent source of power., 
and that the Reg’onal Transport Authority has no authority, under this sub-sectiorz 
to ignore the restriction on its power, placed by the leg'slative amendment. . That 
will be the case, whether the petition for varit'on cmanates frem a party, or the 
matter is taken up by the Regional Transport Authority sto motu. We shall briefly 
give. our, reasons for the conclusions that we have arrived at. 


We shall, first ofall, dispose ofthe argument relating to the effect of the deeming 
provision in’section 5 (1) of Madras Act ITI of 1964, and the plain consequence of 
section 5 (2) of the said Act. Certainly, Sri Nambiyar is justified in his contention 
that section 5 (1) is a deeming provision, which creates a legal fiction; in this case, 
even the route or the area specified in & stage carriage permit granted prior to the 
commencement of the amending ‘Act; has to be deemed to be a condit’on attached 
to such permit under sub-section (3) of section 48. On the effect of a legal fiction, 
and the manner in which-a Court should deal with it, Sri Nambiyar rel‘es upon. the 
famous dicta of Lord Asquith in East End Dwellings Company v. Finsbury, B.C.2. The 
passage has been frequertly quoted, but we think itis pertinent to stress the facts in 
regard to which those’ observations came to be mage. The Town and Country 
Planning “Act, 1947, laid down, in section 53 ( 1)-(4) whereof, that the assessing 
Fo or ea a 
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authority should deem that the damage to the building had been made good, before 
the acquiring authority served the notice to treat. Where the damage was so extreme 
as wholly to destroy the original building, Lord Asquith pointed out, that a replace- 
ment has to be necessarily imagined, and that, in this case the new building could 
not be held tied down to the standard rents of 1939. Then follows the passage : 


“Tf one is bidden to treat an imaginary state of affairs as real, one must surely, 
unless prohibited from doing so, also imagine as real the cosequences and inci- 
dents which, ifthe putative state of affairs had in fact existed, must inevitably have 

. flowed from or accompanied it...... The statute says that one must imagine a 
certain state of affairs. It does not say that, having done so, one must cause or 
permit one’s imagination to boggle when it comes to the inevitable corollaries 
of that state of affairs.” 


But this entire.argument appears to us to besomewhat beside the mark, in the 
present context. Indisputably, the permit in this case was granted prior to the 
amending Act, and even the application for variation was prior to it. Hence, under 
section 5 (1) we must deem it that the route was a condition attached to this permit 
under sub-section (3) of section 48, ana consequently that a valid variation could be 
made. But that variation will also be subject to the new statutory restriction, for 
two important reasons. Firstly, though this deeming provisions does retrospectively 
make the route a condition of the permit,thepower to sanction the variation is no part 
of the deeming provision. It flows entirely from section 48 (3) (xxi), whether 
unamended or as amended. Secondly, the learned Advocate-General, rightly stresses 
that the words in section 5 (1) as if this Act were in forcé on the date of grant of such permit, 
-make it clear that the legal fiction requires us to consider Maaras Act IIT of 1964, 
as being wholly in force on the date of the grant of the permit. Therefore, it neces- 
sarily implies that the restriction as to twenty-four kilometres was also in force, by 
he very emphasis of the principles stated by Lord Asquith. 


Im this connection, the learnea Advocate-General, has drawn our attention to 
the interesting case of Director of Public Wonks v. Ho Po Sang’. ‘There, the Court held 
that at the time of repeal of the Ordinance the lessee had no right to a certificate. 
On that date, the lessee did not and could not know whether he would orwould not 
‘be given a re-building certificate. He had not an accrued right to one, and, unless 
such accrued right is established by the words of the statute the mere fact that the 
enactment is prospective, cannot give him that right, if ro order had actually been 
passed on the application on the date of the-repeal. ne d 


This, to our minds, is the.proper and manifest interpretation of section 5 (2) 
also, The language of that sub-section makes a very clear distinction between a pro- 
ceeding taken for the grant of a variation and an order passed granting the variation. 
A proceeding taken prior to the amending Act is to be deemed to have been validly 
taken; in other words, all those procedures on the application were valid, and need not 
‘be gone through again. In the same way, an order passed prior to the amending Act 
is to be deemed as passed in accordance with law, notwithstanding the restriction 
of twenty-four kilometres. But, where the application alone was pending at the 
time of the amending Act, we are quite unable to see how, unless a right has accrued 
to the party to have that application dealt with under the unamended law, sectior 
5 (2) would entitle the party to the variation in excess ofthe power. In this respect 
our view is fortified by the authorities or instances. In Shak Bhoyray Kuverji Oil 
Mills and Ginning Factory v. Subbash' Chandra Yograj Singha®, their Lordsh'ps’ of the 
‘Supreme Court had to consider the effect of the extension of the application of section 
12 (1) of: Bombay Act VII of 1947 to a particular area. In this context their Lord- 
‘ships observed as follows at page 167 :— 


. “(But a section may be prospective in some parts and retrospective in other 


` 


'- parts. While it is the ordinary rule that substantive rights should not be held to 


n praa 
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be taken away except by express provision or clear implication, many Acts, though 
prospective in form, have been given.retrospective operation, if the intention of 
the Legislature is apparent........ 


The point of time when the sub-section will operate is when the decree for 
recovery of possession would have to be passed. Thus, the language of the sub- 
section applies equally to suits pending when Part II comes into force, and those 
to be filed subsequently. The contention of the respondent that the operation 

_ of section 12 (1) is limited to suits filed after the Act comes into force ir a prticular 
area cannot be acceped.” 


_ On the plain: interpretation of the language of section 5 (2) we have no doubt 
that the prospective part of the amending Act applies to applications filed after the 
commencement of the Act and also to all orders on applications already filed, which 
are to be taken as validly instituted, but upon which orders have to be passed subse- 
quent to the amending Act. Indeed, if the intention of the Legislature had been 
otherwise, as we have pointed out, there should be very express language, saving 
the accrued right under the unamended law in favour of the party who had ealier 
filed the application. 


We are fortified in this view by two other instances. The first is the Madras 
General Sales Tax Act I of 1959, section 61 whereof was amended by the Act X of 
1963. The Legislature expressly stated, after repealing Madras Act IX of 1939, 
that the repeal of the Act,— 


“Shall not affect.......... 


(4) anything done or any offence committed, or any fine or penalty incurred 
or any proceedings begun before the commencement of this Act ; or 


(5) the previous operation of the said Act or anything duly done or suffered 
thereunder 3 or 


(c) any right, privilege obligation or. liability acquired, accrued or incurred 
under the said Act............ mm 


Equally explicit are the provisions in section 297 of Income-tax Act XLIII of 1961 
. repealing the earlier Act XI of 1922. Section 297 (2) (b) and (c) may be usefully 
referred to; we do not think it necessary to burden this judgment with verbatim 
extracts. All these besides specifying that the assessment and its continuance, 
and any proceeding pending when the Act came into force, are to be saved under 
the old law as if this Act had not been passed also preserved any right, privilege, ete., 
accrued or incurred urider the said Act. ` The Advocate-General has also referred to 
the well-known rule in’ Heydon’s case}, referred to in Craies on Statute Law 
(sixth edition) at page.g6, with regard to interpretation of statutes. The Legis- 
lature intended to place a wholesome restrict’on, in the interests of the public, so 
that the variation should not swallow up the original ronte by its length, and so that 
the foundation itself is not lost sight of, in an unwieldy superstructure; that was the 
ground for the salutary limit of twenty-four kilometres. The power cannot be con- 
strued differently, because the Regional Transport Authority is dealing with an 
application filed before amending Act came into force, unless a right had expressly 
accrued, and haa been saved, in favour of the concerned party. 


We propose to deal quite briefly with the argument relating to section 57 (8) 
since We are convinced that this is not an independent source of power, and, indeed, 
that is settled by the highest authority. We have no doubt whatever that the learn- 
ed Judge, Veeraswami, J., was not making an elaborate analysis on this aspect, as the 
foundation of the judgment ; indeed, a perusal of the judgment of the learned Judge 
will show the contrary, and the learned Judge has refrained from ever categorising 
section 57 (5) as any independent source of unrestricted power. Sri Nambiyar 
relies on the doctrine of implied power, which will be found stated in Craies on 
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Statute Law (sixth edition) at page 111 in the commentary on Cookson v. Leet. But 
this doctrine of the necessary implication or inference of a power that the statute 
does not specify for which the decision of the Supreme Court in B. B. L. @ T. 
Merchants’ Association v. Bombay Staie®, is also cited, has no relevance at all to the 
present context. No donbt in section 57 (5) we have a reference to the duty of the 
Regional Transport Authority to dispose of the application at a public hearing. 
Certainly, this must be read along with section 59 (8). But the doctrine, of implied 
power has no bearing here, for the reason that the statute is not elsewhere silent ; 
on the contrary, here the procedure is prescribed, and the very specific source of 
power is that enacted in section 48 (3) (xxi) (@). The statute must be construed 
harmoniously, and the interpretation cannot be permitted that, where it deals with 
procedure, it also inv sts a power in the authority, unfettered by restrictions stated 
earlier, and independently of it. Again, we have no doubt that the doctrine of a 
judgment regarded as per incuriam for which Young v. Bristol Aeroplane Company®, 
-was cited has no application here. As Lord Greene, M.R., points out, a decision 
given per in curiam is where it was given in ignorance of the terms of a statute, and 
disregarding a statutory provision. - There is absolutely no warrant for holding that 
this is the case with regard to the observations of Jagadisan, J., upon section 57 18) 
being entirely procedural. On the contrary, there can be no doubt that the learned 
Judge was correct in his view of the matter and this is clear from the observations of 
their Lordships of the Supreme Court in Abdul Mateen v. Ram Kailash4, where their 
Lordships explicitly say at page 67: 


“Section 57 is a procedural section and provides for the procedure in applying 
for and granting permits........ section 47 (3) gives power...... ale 


With reference to rule 208, which was also referred toby Jagadisan, J., it has 
obviously to be read along with section 48 (3) (xxi) which is the source of power, 
and not independently of it. On both the legal aspects of the matter, therefore, we 
are Satisfied that the writ petition will have to be allowed. After the amending Act, 
‘no variation can be actually sanctioned disregarding the restriction, nor has the 
Regional Transport Authority an independent source of power to sanction unlimited 
variation under section 57 (5) and (8). Indeed, if he were to be clothed with such 
power, the total. purpose of the leg‘slative amendment will be defeated. 


With regard to the laches in the present case, we propose to be quite brief. ` 
There is no rule of law ‘that a writ petition cannot be filed Without some delay, or 
that the delay cannot exceed a particular time-limit, such as six months. Courts 
have hela that six months would be areasonable time for a party to inyokejurisdiction 
under Article 226 of the Constitution, but, naturally, everything will depend on the 
circumstances, vide Mt. Dhaneshwary v. L. A. Ojficer®. In the present case, there were 
several features as shown in the reply affidavit, explaining the delay of about nipe 
months. The concerned party was ill at Vellore, the revision had been held ir- 
competent, but there was a similar proceeding by another party before the Transport 
Authority, the outcome of which could be awaited, and there was some delay, on 
the part of the learnea Counsel in communicating the result of the revision proceed- 
ings before the State Transport Appellate Tribunal. We are satisfied that there have 
“been no such laches, as would disentitle the party to relief under Article 226 of the 
Constitution. Accordingly, we direct the issue zf a writ of certiorari quashing the 
grant of the variation in this case. No order as to costs. 


- V:K. | Petition allowed 


at 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 


PRESENT :—MR. Jusrice K. VEERASWAMI AND MR. Justi¢x T. RAMA- 
PRASADA RAO. 


Bapu & Company, Madras-1 | .. LPetitioner*: 
j 
The State of Madras (represented by the Joint Commercial 
Tax Officer, Loane Square Division, Madras). .. Respondent. 


Central Sales Tax Act LXXIV of 1956), sections 8 b) dnd 10 (d)—Levy o 
penaliy— When justified (3) (b) (d)—Levy of 


The liability to penalty under section 10 (d) is not an absolute one. It is only 
where after purchase of any goods for any of the purposes specified in 
section 8 (3) (b), the purchaser fails, without any reasonable excuse, to make use 
of goods for any such purpose that he will be liable to penalty. It is only where the 
use for another purpose is without reasonable excuse, the penalty will be justified. 
Where reasonable excuse is shown, no penalty could be levied. 


On facts held, that, possibly because of the old forms (‘ Œ’ forms in vogue prior 
to rst October, 1958) issued to him the assessee was under a misapprehension that 
even after the amendment with effect from 1st October, 1958, he could use the 
electrical goods in execution of contracts. 


Petition under section 38 of Act I of 1959 praying the High Court to revise the 
order of the Sales Tax Appellate Tribunal, Madras, dated 17th April, 1964 and made 
in T.A. No..1183 of 1962 (Assessment year 1958-59, 1959-60 and 1960-61 Appeal 
No. C.8.T. 51/62-63), dated 13th October, 1962 on the file of the Appellate 
Assistant Commissioner (CT) Madras-1; R.C. 6337/60, C. S.T. 828/61-62 
O.R. No. 1/62-63, dated 7th July, 1962 on the file of the Joint Commercial Tax 
Officer, Loane Square Division, Madras. . | 

C. S. Chandrasekara Sastry, for Petitioner. 

The Special Government Pleader, for Respondent. 

The Judgment of the Court was delivered by . 

Veeraswami,.F.—This petition is directed against the levy of penalty of Rs. 8,978 
under section to (d) of the Central Sales Tax Act, 1956. The petitioner purchased 
electrical goods between 1st October, 1958 and 31st March, 1961 but under the G. 
Forms in vogue prior to 1st October, 1958. As the law then stood, section 8 (3) (b) 
included in the GQ. Form goods intended not only for re-sale but also for use inthe 
manufacture of goods for sale or for use in the execution of any contract. This pro- 
vision was amended with effect from 1st October, 1958 and under the amended 
provision use of goods by the assessee in execution of any contract is not permitted. 
There is n° dispute that the forms actually issued to the assessee were those in vogue 
as we s2id prior to the amendment. After the purchase of goods the assessee used 
them iñ execution of certain works contracts which he had entered into. On the 
ground that in doing so he contravened section ro (d), the penalty was levied. The 
majority members of the Tribunal upheld the penalty. It seems to us that the 
liability to penalty under section 10 (d) is not an absolute one. Itis only where after 
purchases of any goods for any of the purposes specified in clause (b) of sub- 
section (3) of section 8, the purchaser fails, without any reasonable excuse, to make 
use of g ods for any such purpose that he will be liable to penalty. Possibly because 
of the old forms issued ta him, the assessee was under a misapprehension that even 
after the amendment with effect from Ist Octdber, 1958 he cauld use the electrical 
goods in execution of contracts. If it were a case af assessment, he would certainly 
be gaverned by the amended section 8 (3) (b). That was what was held by the 
Supreme Court in Modi S. & W. Mills Co., Lid. v. Commissioner of Sales Taxt. He 
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could not in that case take cover under the C. Forms which were ‘current prior to 
1st October, 1956. But a case of penalty stands on a different footing as the relevant 
provision itself provides. It is only where the use for another purpose is without 
reasonable excuse, the penalty will be justified. Where reasonable excuse is shown 
no penalty could be levied. In a similar case that was the view taken by a Division 
Bench of this Court in Veswanathan & Co. v State of Madras?. With respect, we 
share that view. Bote te i 


This¥petition is allowed., No costs. 





S.V,J. eee E ` Petitions allowed. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS.§ 
_ (Special Original Jurisdiction.) Seo! 


PRESENT :—Mnr. Justice P. RAMAKRISHNAN. 


Madura Sugars Staff Union, Pandiarajapuram, representing 
the workmen of Madura Sugars and Allied Products Ltd. .. . Petttzoners* 


m v. 
The State of Madras by its Secretary, Industries, Labour and 
Co-operation Department, and another ~.. Respondents. 


Industrial Disputes Act (XIV of 194.7), Section 10-—Reference under—Principlts governing — 
Government refusing to make a reference—Court’s power to interfere. 


in making a decision about a reference under section 10 the Government 
need not confine itself to the Conciliation Officer’s report. It can go into other 
facts which came to its notice and which are relevant for the purpose. The 
Government can go into the facts and find out whether a prima facie case for 
reference has been made out on the merits. ‘Where there is a disputed question 
of fact, the Government cannot reach a final conclusion on those facts and it will 
be for the Labour Court to reach a conclusion. The Government should exercise 
its discretion bona fide in the matter of deciding whether to make a reference or 
not. When the:Government declines to make a reference it is obliged to state its 
reasons; but it need not record all the reasons inthe sense that the reasons should 
be exhaustive. The reasons which are given should be relevant and shovld not 
be extraneous to the subject-matter. If the Government makes a reference, the 
Court cannot, in a writ petition, go into the question whether it acted properly 
in making the reference. l i 


There is absolutely nothing in the present case to show that the order of the 
' Government declining to make a reference offends any of the aforesaid principles 
or is erroneous or without jurisdiction as to merit interference in writ jurisdiction. 


Petition under Article 226 of the Constitut‘on of India, praying that in the 
circumstances stated’ therein, and in the affidavit filea therewith, the High Court 
will be pleased to issue a writ of mandamus directing the first respondent to-refer 
the demands raised by the petitioner for adjudication under sections 10 and.12 (5) 
of the Industrial Disputes Act, ignoring its earlier G.O.Rt. No. 2658, dated 2nd 
December, r964. ` l : 

K. Venkatasubbaraju for P. R..Gokulakrishnan and K. Vezhavendan, for Petitioner. 


The Assistant Government Pleader, for State. 
S. M. Subramaniam for R. Viswanatham, for and Respondent. 


The. Court made the following 


Orver.—This is a writ petition under Article 226 of the Constitution filed by 
Madurai Sugars Staff Union, Pandiarajapuram, representing the workmen of 
a nN 
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Madurai Sugars and Allied Products Limited praying for the issue of a writ of 
mandamus directing the first respondent, the State of Madras, to make a reference 
to the Labour Court for adjudication under sections 10 and 12 (5) of the Industrial 
Disputes Act on certain points of difference which had arisen between the workers 
and the management aforesaid. It appears that auring the pendency of the labour 
dispute there was an attempt at conciliation and that conciliation failed. The 
Conciliation Officer’s report was taken up by the Government for consideration and 
the Government in its order G.O. Rt. No. 2658, dated 2nd December, 

1964, Department of Industries, Labour and Co-operation, summarised 
the three points in controversy and given reasons as to why the Government 
was satisfied with the preservation of the status quo without a need to refer them to 
the Labour Court for adjudication. Briefly stated, the first point of cispvte was 

about the revision of dearness allowance. The workers appear to have claimed that 
the dearness allowance should be related to the cost of living index at shorter inter- 
vals than one year. But the Government observed that the adjustment need be 
made only once a year in accordance with the recommendations of the Wage 

Board for sugar industries. The second point of dispute was in respect of the pay- 

ment of minimum wages to casual workers. The Government order stated that 
there was a settlement arrived at between the parties on gist May, 1962 under 
section 18 (1) of the Industrial Disputes Act, and’ that therefore there was no need 
for the Government to make a reference for adjudication on this point. The third 
point of dispute related to the gratuity payable to one Sri:Viyakulam. The Govern- 
ment observed that it had been reported that under the existing gratuity scheme 
Sri Viyakulam did not have the minimum qualifying perica of continuous service, 
and that therefore there was no need to make a reference on this point also. 





It was contended by learned Counsel for the petitioner that the Government 
passed the above arder without considering the views of the Workmen’s Union. 
A reference to the record however shows that while passing the order the Govern- 
ment had before it the reports of the Labour Commissioner and the Conciliation 
Officer. Before the Conciliation Officer the Labour Union was fully represented 
by the Secretary and the management was also represented. It is therefore not 
proper to contend that the Government passed the order without having in mind 
the viewpoint of the Labour Union. In an unreported decision in W.P. No. 564 
of 1963, I had occasion to consider the several principles bearing upon, the subject 
and as culled out from the reported cases.’ The principles were classified as six 
in number. (1) In making a decision about a reference under section 10 the Govern- 
ment need not confine itself to the Conciliation Officer’s report. It can go into 
other facts which came to its notice and which are relevant for the purpose. (2) The 
Government can go into the facts and find out whether a prima facie casefor refererce 
has been made out on the merits. (3) Where there is 2 disputed question of fact, 
the Government cannot teach a final conclusion on those facts and it will be for 
the Labour Court to reach a conclusion. (4) The Government should exercise 
its discretion bona fide in the matter of deciding whether to make areference or not. 
(5) When the Government declines to make a reference it is obliged to state its 
reasons; but it need not record all the reasons in the sense that the reasons should 
be exhaustive. The reasons which are given should be relevant and should not 
be extraneous to the subject-matter. (6) If the Government makes a reference,the 
Court cannot in a writ petition-go into the quest*on whether it acted properly in 
making the reference. 


Applying the abovesaid principles to the present case, there is absolutely nothing 
to show that the order of the Government declining to make a reference offends 
any of the aforesaid principles or is erroneous or without jurisdiction. The writ 
petition is dismissed. There will be no order as to costs. 


V.K. ———e Petition dismissed. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
(Special Original Jurisdiction.) 
PRESENT :—MR. Justice N. KRISHNASWAMY REDDY. 


Chelpark Company Limited ,.  LPetitioner* 
U. ; 
The Commissioner of Police, Madras and others .. ‘Respondents. ` 


Penal Code (XLV of 1860), section 441—‘ Criminal trespass —Aci of striking workmen 
remaining in factory premises even after working hours—Ifand when amounts to ‘Criminal 
trespass’. S l f 


Criminal Procedure Code (V of 1898), section 561-A—Scope—When can be invoked—Po lice 
Sailing to take up investigation in a cognizable offence—Court if can direct police to take 
up investigation—Powers and duties of police officers—Striking workmen -remaimng 
in factory even after working hours and committing cognizable affences—Police failing to 
take action—High Court can, under section 561-A, direct police to do its duty. 


By virtue of their relationship, the employees have got a right to enter the factory 
premises of the employer at the commencement of working hours and stay and 
work during working “hours and leave at the closing of working hours. Either 
before or after the working hours, they have no right to occupy the propérty of 
the employer. The employces’ can stay ar.d strike ory during the working hours, 

- When they can stay and work. Hence the act of striking workmen remaining in 
the factory premises after the working heurs will amount to seizure and holding 
of the building, preventing the use-of the premises by the employer in a lawful 
manner. Therefore the workmen remaining in the factory premises after the 
working hours is unlawful and will amount to trespass. 


Whether the ‘act of remaining after the working hours in the factory by the 

_ striking workmen will amount to ‘ criminal trespass’ as defined in section 441 of 

the Penal Code will depend upon the fact whether they had the intention to 
commit an offence or to intimidate, insult or annoy the employer thereby. 


In the present case ‘the striking workmen not only refused to receive the order 
- of interim injunction granted by the Court restraining them from collecting them- 
selves in the factory premises after working hours, but remaining in the premises 
after the working hours, preventing the employer from closing the prem‘ses, 
obstructing the female employees from leaving the premises, indulging in insult- 
- ing the members of the staff and intimidating the members ‘of the non-striking 
workmen, including ladies by using provocative language likely to lead to breach 
of the peace. Thus, there can be no doubt in the present case that the striking 
workmen intendeci to annoy insult, intimdate and commit offénces to achieve 
their ultimate object. Every act done by them was intended, bringing them within 
the mischief of section 441 of the Penal Code. l l 


Section 561-A of the Criminal Procedure Code. emphasises that the High Court 
has the widest jurisdiction to pass orders to secure the ends of justice as it is the 
superior Court of justice. If the High Court feels that in a particular case, the 
ends of justice require that an order should be made in an application although 
the application is not contemplated by the Code, it will entertain the application 
and make the necessary order to secure the ends of justice. 


The High Court exercising its extraordinary powers under section 561-A, 
will take into consideration the gravity of the injustice brqught to its notice ard 
the non-availability of an effective remedy otherwise. This power will be used 
sparingly in deserving cases. ‘Under this power the H'gh Court can direct the 
executive where cognizable offences are committed or where there is threat to 
property and person, to take appropriate action to secure the ends of justice. 

Se ar i E RR) 
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Itis true that Courts cannot interfere with the investigation by the police, 
nor can they direct them to proceed with it in a particular manner. Nor 
can the regularity or the legality of the proceedings in the course of investigation 
be questioned by the Courts. But, however, if the police refused to take up 
investigation in a cognizable offence, which is a statutory obligation imposed on 


‘them the Court can certainly direct the police to perform its statutory duty to 
secure the ends of justice. 


It is of course true that ifan effective alternative remedy is available, the powers 
under section 5}61-A cannot be resorted to and that such powers being extraordi- 
nary powers, shall. be exercised only in exceptional cases where grave injustc is 
‘brought to the notice of the Court. 


__ From the provisions of the Madras City Police Act and the Code of Crim‘nal 
‘Procedure it is clear that Police Officers have obligations and duties to perform 
such as dispersing unlawful assembly, preserving peace, detecting and bringing 
offenders to justice, removing person under certain circumstances and investigating 
cognizable offences and similar other things. Hence, where, as in the instant 
case, striking workmen in a factory remained in the factory premises even after 
working hours and committed cognizable offences, it would be the duty of the 

_ police to take appropriate action, failing which the High Court can under section 

_ 561-A of the Criminal Procedure Code, direct the police to do its duty no other 
efficacious remedy being available to the employer. 


WP. No. 2825 of 1967 :—Petition under Article 226 of the Constitution of 
‘India, praying that in the circumstances stated therein and in the affidavits filed 
therewith, the High Court will be pleased issue a writ of mandamus directing the 
respondents (1 and 2) to evict the twenty-seven persons named in the affidavit from 
the factory premises of the petitioner at No. 37-L, Mount Road. Madras, after 5-30 
P.M. on week days and 1 p.m. on Saturday, and otherwise do their duties. 


Cri. M.P. No. 2250 of 1967 :—Petition praying that in the circumstances stated 
in the affidavit filed therewith the High. Court will be pleased to issue directions to 
the respondents (1 and 2) to evict the twenty-seven persons named in the affidavit 
from the factory premises of the petitioner at No. 37:L, Mount Road, Madras, 
after 5-30 P.M. on week days and I P.M. on Saturdays. 


V. Rajagopalachari and V.K. Thiruvenikatachart, for King and Partridge, for Petitioner. 
The Public Prosecutor, for Respondents 1 and 2. 


S. Mohan Kumaramangalam for K. T. Paul Pandian and G. U. Srinivasalu, for 
‘Respondents 3 to 29. 


The Court made the following 


OrpEr.—The facts and the reliefs prayed: for in both these petitions ‘being 
substantially the same, they are dealt with together. The Criminal M'scellancous 
‘Petition has been filed under section 561-A, Criminal Procedure Code, against the 
respondents, the Commissioner of Police, Madras, and the Assistant Commis sioner 
of Police (Law & Order), Southern Range, Madras, praying for a direction to the 
respondents to do their duty and evict the labourers (27 persons) from the factory 
premisés of the petitioner at the close of working hours. The writ petition has been 
filed to‘issue a writ of mandamus or other appropriate direction to the respondents, 
praying for the same relief as in Criminal Miscellaneous Petition. It is stated that 
the writ petition has been filed by way of abundant caution in case it was felt that 
the Criminal Miscellaneous Petition could not afford and adequate remedy. The 
‘petitioner filed affidavits in support of both the petitions. The second respondent 
‘filed counter affidavits. The persons who were sought to be removed from the 
factory premises were impleaded as parties to both the petitions on their applications 
and they filed their affidavits. 


The facts and the circumstances under’ which these two petitions have been 
filed are briefly as follows :— . 
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The petitioner is a Limited Company carrying on business of the manvfacture 
of fountain pen ink, having its registered office at No. 37-L, Mount Road, Madras, 
of which T. V. Advani is the Managing Director, who filed affidavits in support of 
the petitions. In the office of the petitioner, 21 clerks and others-are employed. 
‘ Adjacent to the office is the petitioner’s factory in which 31 workmen are employed. 


On the 18th September, 1967, twenty-seven persons mentioned in the affidavit 
assembled inside the factory and refused to carry out their duties at the instigation 
of the Union representing the said twenty-seven person and commenced what is 
called ‘‘stay-in-strike ”. : Ea , 


There is only one shift in the petitioner’s factory which is from 8 A.u. to 5-30 P.M. 
on week days and 8 a.m. to 1 P.M. on Saturdays. Just before the closing hours of the 
factory on the 18th September, 1967, the striking workmen were requested by the 
petitioner’s representatives to leave the factory premises as they had no authority to 
remain in the factory after working hours and this request was made as the petitioner 
wanted to lock up the factory premises after work'ng hours, in which valuable stock- 
in-trade, machinery, etc. had been kept. As the said twenty-seven persons refused to 
vacate the factory premises, the’ petitioner posted its watchman to safeguard the pro- 
perty of the company. It is stated that eighteen of the workmen were willing to 
continue to work ; but they were prevented by the striking workmen from carrying 
out their duties by opstructing them by surrounding the machinery. The striking 
twenty-seven persons on 19th September, 1967 obstructed a lorry laden with packing 
cases consigned to the petitioner from entering the factory and the lorry had_to return 
with the packing cases. On the 21st September, 1967, seven female employees were 
prevented from leaving the factory and were “‘gheraoed ” for nearly 2} hours 
On the 22nd September, 1967, some of the striking workmen surrounded the peti- 
ee Accountant Mr. R. D. Chellappa and abused him in an attempt to intimi- 

ate him. l “2 


_ The petitioner made complaints to the Inspector of Police, ‘J’ D:v's'cn, 
Saidapet,Madras-15, in respect of the incidents wh‘ch took place on the 18th, 
igth, 21st and 22nd September, 1967. U i 


As no effective action was taken by the police, the petitioner filed a suit O.S. 
No. 3890 of 1967, before the First Assistant City Givi] Judge, Madras, for an injunc- 
tion (a) restraining the striking workmen from obstructing the petitioner’s lawful 
discharge of duties and preventing its loyal Workers from carrying on their duties; 
(\b) restraining the said persons from interfering with the petitioner’s business ; 
and (c) for a direction to the said twenty-seven persons toleave the petitioner’s factory 
premises after the working hours. Pending suit, on the application filed by the 
petitioner, the Court granted an interim injunction restraining the striking work- 
men from collecting themselves in the prcm’ses, after the working hours. On 22nd 
September, 1967, at about 5-15 p.m. ‘the bailiff of the City Civi] Court went to. the 
petitioner’s factory premises and in the preserce of the Police constables sought to 
serve the. order of interim injunction on the striking workmen. As they refused to 
receive the order, the bailiff affixed a copy of the notice in the notice board of the 
factory. The: striking workmen, even after the order of interim injunction was 
brought to their notice, refused to leave the factory premises after the working hours.. 
Thereupon, the Manag’ng Director of the petitioner-company contacted the first 
respondent and requested him to give assistance te the petitioner in evicting the strik- 
ing workmen from the factory premises. The first respondent referred the petitioner 
to the second respondent and. the Snd respondent had declined to assist the 
petitioner. In respect of several incidents ‘that occurred in the factory, the 
petitioner has been sending complaints to the Inspector of Police, J-1 Police Station, 
Saidapet for necessary action—vide letters dated 23rd, 25th and 27th September, 
1967. ` l 
um è ~m. - e ss i ž s z 

The complaint sent to Inspector of Pol’ce on the 27th Septemker, 1967 dis- 
closes in detail, several incidents that occurred in the factory premises. ‘The peti- 
tioner had requested the Inspector of Police to take appropriate’action against the 
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striking workmen who intruded on his property by scaling compound walls. 
Tt is submitted by the petitioner that the striking workmen are guilty of offences or 
criminal trespass (section 441, Indian Penal Code), criminal intimidation (section 
503, Indian Penal Code) and preventing service of summons (section 173, Indian 
Penal Code). Itis further submitted that it is the duty of the police when cogni- 
zable offences are brought to their notice, as was done by the petitioner in this case, 
to take action under the provisions of the Criminal Procedure Code. It is also the 
duty of the police to evict the strik'ng workmen after working hours from the factory 
premises as they have committed cognizable offences. As they have failed in their 
duty, the petitioner prayed that in the absence of satisfactory explanation by the 
respondents, a direction may be issued to the responcents directing them to do their 
duty and evict the striking workmen from the factory premises at the close of the 
working hours. 


In the counter-affidavit filed by the second respondent, it is stated in respect o f 
the striking workmer remaining in the factory premises after working hours, it was 
purely a labour problem governed by the Industrial Disputes Act. In respect of 
the service of order of interim injunction, the second respondent stated that the 
striking twenty-seven workmen refused to receive the order of Court from the bailiff 
and a copy of the order was affixed on the notice board of the factory. It is also 
stated that the second respondent posted two police constables to do bandobust 
along with the armed reservemen at the factory premises to prevent any breach of 
peace which may likey to occur. He gave directions to the Inspector of Police, 
Saidapet Police Station, to keep close watch over the movements and activities 
of the striking workmen. .The second respondent further stated that he was visit- 
ing the factory periodically and found that the workmen had not resorted to any 
violence or acts of intimidation. According to the second réspondent, the striking 
workmen had not committed any cognizable offence to warrant the interference by 
them. They had not committed the offence of criminal trespass and there is no 
duty cast upon the respondents to evict the striking workmen from the factory 
premises after the working hours. It is also contended that as the matter has been 
taken to a civil Court and as it is sub judice the police cannot take any action. 


On behalf of the striking workmen affiaavit was filed by one S. Sethuram, 
the Secretary of the Chelpark Employees’ Union and one of the striking workmen. 
It may not be necessary to mention the details of the affidavit excepting to note that 
it is admitted that the striking workmen have been staying in the factory premises 
even after the working hours. Itis also denied in the affidavit that the striking work- 
men refused to receive the copy of the interim injunction order sought to be served 
on them. It is further stated that the stay-in-strike is legal. 


The undisputed facts are these: (1) The striking workmen remained in the 
factory premises after the working hours; (2) the order of injunction by the City 
Civil Court restraining them from collecting-inside the factory premises after working 
hours was served on the workmen by affixture of the copy of the order on the notice 
board of the factory premises;—though in the affidavit filed on behalfof the workmen 
it is stated that'it was not served on them, in the counter-affidavit filed by the 
second respondent, it is admitted that the service on the workmen was made by 
affixture; and (3) the petitioner has filed complaints in respect of the incidents which 
occurred in the factory premises, vide letters dated 23rd,.25thand 27th September, 
1967, > > S E 

The substantial contention raised: by the respondents is that the acts alleged 
against the striking workmen and their remaining in the premises. of the factory 
after the work'ng hours do not disclose a cognizable offence and there was no breach 
of any statutory duty cast upon the respondents so as to entitle the petitioner to 
a writ of mandamus or a direction under section 561-A, Criminal Procedure. Code. 


It becomes, therefore, necessary to consider whether the striking workmen 
remaining in the factory after the working haurs, will amount to criminal trespass 
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and if so, what the duties of the respondents are, to take action in such a case. 
This question will very much depend upon the fact whether the striking workmen. 
could legally and legitimately remain in the factory premises after the working -hours. 
Even if their remaining in the factory premises after the working hours is unlawful, 
to bring it within the mischief of section 441, Indian Penal Code, it has to be further 
considered whether the workman remained unlawfully in the factory premises with 
any of the intents mentioned in section 441, Indian Penal Code. 


It is contended on behalf of the respondent and the workmen that the object. 
of the striking workmen in staying in the factory premises was only to bring pressure 
on the petitioner to concede the demands and that their stay in the factory premises 
with that object even after working hours cannot be unlawful and it is further con- 
tended that even assuming that such stay by the workmen after the working hours 
is unlawful, it cannot be said that they have committed the offence of criminal 
trespass inasmuch as the intention of the workmen was not to annoy, insult or inti- 
midate or commit any offence but to bring pressure on the management to concede 
the demands as aforesaid. In support of their contention, reliance has been placed 
on a passage in paragraph 47 of the Judgment of the Supreme Court in Punjab 
National Bank v. A. I.P. N.B. E.Federation!, which ‘reads as follows: 


‘ Does the conduct of the strikers as found by the appellate tribunal constitute 
criminal trespass under section 441 of the Indian Penal Code? ‘That is the next 
point which calls for decision. It is argued that the conduct of the employees 
amounts to criminal trespass which is an offence and as such those who committed 
criminal trespass would not be entitled to reinstatement. According to the Bank 

‘the employees committed criminal trespass inasmuch as they either entered 
unlawfully or having lawfully entered continue to rf ma'n there unlawfully with 
intent thereby to insult or annoy their superior officers. It would be noticed 
that there are two essential ingredients which must be established before cr’minal 
trespass can be proved against the employees. Even- if we assume that the 
employees’ entry in the premises was unlawful or that their continuance in the 
premises became unlawful, it is difficult to appreciate the -argument that the 
said entry. was made with intent to insult or annoy the superior officers. The 
sole intention of the strikers obviously. was put pressure on the Bank to concede 

‘their demands. Even if the strikers m‘ght have known that the strike may 
annoy or insult the Bank’s officers it is difficult to hold that such knowledge would 
necessarily lead to the inference of the requisite intention. In every case where 
the impugned entry causes annoyance or insult it cannot be said to be actuated 
by the intention to cause the said result. The distinction between knowledge 
and intention is quite clear, ana that distinction must be borne in mind in: decid- 
ing whether or not ir the present case the strikers were actuated by the requisite 
intention. The said intention has always to be gathered from the circumstances 
of the case and it may be that the necessary or inevitable consequence of the 
impugned act may be one relevant circumstance. But it is impossible to accede 
to the argument that the likely consequence of the act and its possible knowledge 
must necessarily import a corresponding intention...........+.. an 


_ This passage makes it clear that the requisite intention to bring it within the 
mischief of séction 441, Indian Penal Code, has always to be gathered from the 
circumstances of the case and that the necessary or inevitable consequence of the 
impugned act may be a relevant circumstance to infer intention. The Supreme 
Court in relation to the facts held that the intention of the striking workers was not 
to annoy or insult or intimidate but to put pressure on the employer to concede 
their demands. The facts of that case are distinguishable from the present case. 
That was a case of pen down strike. The employees entered the office and were 
occupying their seats; but were refusing to work during office hours. The strike 
was Wholly confined to the regular working hours. The strike was peaceful and 





- 1," (1960) $.C.J. 999 : (1960) a S.G.R. 806: A.I.R. 1960 S.C. 160. 


1) CHELPARK CO., LTD. v. COMMR. OF POLICE (Krishnaswamy Reddy, J.). 463 


non-violent and the employees had done nothing more than occupying their seats 
during office hours. The strikers never obstructed or prevented the co-workmen 
from doing their work; nor had the insulted they employers or intimidated them, 
The only act alleged in that case against the striking workmen was that they refused 
to vacate their seats When they were asked to do’so by the superior officers, during 
working hours. -But in the present case, the striking ‘workmen after having entered 
the factory premises refused to leave at the close of working hours and remained jn 
the factory premises during day and night. They refused to receive the order of 
injunction sought to be served on them. It is alleged that the striking workmen 
have been threatening their co-workers and preventing them from carrying out their 
duties by obstructing them and by surrounding the machinery. It is also alleged 
that the striking workmen obstructed a lorry laden with packing cases consigned 
to the petitioner from entering the factory and they prevented female employees 
from leaving the factory and that some of the striking workmen surrounded the 
petitioner’s accountant and abused him in an attempt to intimidate him. These 
facts are borne out by letters written by the petitioner to the Inspector of Police, 
Saidapet. I am inclined to accept that the incidents mentioned above had occurred 
in the factory as the Inspector of Police to whom letters were addressed had not 
controverted the allegations made in the petitioner’s affidavit. It can, therefore, 
be seen that the striking workmen in the present case not only remained after work- 
ing hours; but also they were not peaceful and non-violent. 


The petitioner does not dispute that the stay-'n-strike commenced by the 
workmen is legal; but it is contended that the workmen have no right to stay in the 
factory premises after the closing hours and their cont'nuance in the factory premises 
after the closing hours is unlawful. The entry by the workmer into the factory 
premises during working hours is Jawful. Their stay in the factory premises till 
the closing of the working hours is also lawful. But I am of the vicw that the strik- 
ing workmen have no right to remain in the factory premises after working hours 
and their remaining in the premises after having entered lawfully, is unlawful and 
it will amount to trespass. It is not in dispute that the factory premises belonged 
to the petitioner. It is the property of the petitioner. T he work'ng hours of the 
factory are between 8 a.m. to 5-30 P.M. on week days and 8 A.M. to I P.M. on 
Saturdays. By virtue of relationship as employer and cmployces, the employees 
have got a right to enter the factory premises at the commencement of working 
hours and stay and work during working hours and Jeave at the closing of working 
hours. Either before or after the working hours, they have no right to occupy 
they property of the employer. .The employees can stay and strike only during the 
working hours, when they can stay and work. As the employees are entitled to work 
during working hours, they canrefuse to work only during working hours, while they 
stay and strike. After the closing hours, the employer has to close the factory and 
make arrangements for the protection of the property. The «mployer is ent’tled 
to possession and protection of his property. The act of the striking workmen. 
in remaining after the work'ng hours will amount to seizure and holding of the build- 
ing, preventing the use of the premises by the employer in a lawful manner. The 
employer is practically deprived of his property when the workmen rı mained on 
the factory premises after working hours. Therefore, the workmen remaining in 
the factory premises after the working hours is unlawful and will amount to trespass. 


The next point to be considered is whether the act of remaining after the work- 
ing hours in the factory premises by the striking workmen will amount to crim‘nal 


trespass. ‘Criminal trespass’ is defined in section 441, Indian Penal Code, which 
reads thus :. 


‘© Whoever enters into or upon property in the possession of another, with intent 
to commit an offence or to intimidate, insult or armoy any person in possession 
of such property, or having lawfully entered into or upon such property, unlaw- 
fully remains there with intent thereby to intimidate, insult or annoy any such 
person,or with intent to commit an offence,‘is said to commit ‘criminal trespass. i 
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I have found that the entry by the striking workmen into the factory 
at the commencement of the working hours was lawful; but their remaining after 
‘the working hour's in the factory was unlawful and will amount to ‘ trespass.’ To 
bring it within the mischief of this definition, it is necessary to prove that the strik- 
ing workmen having remained unlawfully in the factory premises, had the intention 
to commit an offence or to intimidate, insult or annoy the petitioner. Itis conten- 
ded on behalf of the workmen as noted already, that they had no intention to commit 
any offence or to annoy, insult or intimidate the petitioner, but their object in staying 
even after the working hoursin the factory was only to press the petitioner ` to 
-concede their demands. I am unable to agree with this contention. It is true 
that the ultimate object of the striking workmen is to make the petitioner yield to 
their wishes. But the means adopted to achieve their object must also be lawful. 
The striking workmen not only refused to receive the order of injunction served on 
them knowing that the saia order was sought to be served; but remained in the 
premises after working hours preventing the petitioner from closing the premises 
for protecting and safeguarding his property, obstructing the f male’ employees 
from leaving the premises, indulging in insulting the members of the staff of the 
petitioner and intimidating the members of the staff of the non-strikirg workmen 
including lady members by using provocative language likely to lead to a breach 
of the peace. These acts were intentionally done by them for the demand. of their 
ulterior end. Some of the acts committed by them would amount to offences 
under sections 341, 503 and 504, Indian Penal Code. It is no doubt,true that if 
an act is done knowing that a particular result is likely to follow in consequence of 
such act, it cannot be said that such consequences were intended, unless the facts 
of a particular case warrant such an inference. The intention is subjective. It 
cannot be proved, but can only be inferred from the facts and circumstances of the 
case. Taking into consideration the: circumstances of this case, I have no doubt 
in my mind that the striking workmen remaining after working hours, intended to 
annoy, insult, intimidate and commit offences, of course, to achieve their ult'mate 
object of bringing pressure on the petitioner to concede to their demands. Every 

-act done by them was intended, bringing them within the mischief of section 441, 
Indian Penal Code. These.striking workmen had committed criminal trespass by 
unlawfully remaining in the factory premises after working hours. 


The learned Counsel for the striking workmen relied upon the following obser- 


vaion made by ithe Supreme Court in Punjab National Bank v. A. I. P. N. B. E. 
Federation}: i 


“ Even if we assume that the employees’ entry in the premises was unlawfu 
or that their continuance in the premises became unlawful, it is difficult to appre- . 
ciate the argument that the said entry was made with intent to insult or annoy 
the superior officers.” E 


This observation, as stated already, was made in the context an‘ circumstances of 
-that case. In paragraph 54 of the judgment in that case, we find an indication 
that the strikers were peaceful and non-violent and had done nothing more than 
occupying their seats during office hours. 


In the context, it is worthy to nòte the follow'ng passages in the judgment-of 
the Supreme Court of United States in National Labour Relations Board: v. Fanstee | 


Metallurg ical Corporation®, where the employees had resorted to violence and coercion 
while striking work: i i 


“The employees had the right to strike but they had no licence to commit’ 
acts of violence or to’seize their employer's plant. We may put on’ one side the 
contested questions as to the:circumstances and the extent of injury to the plant 
and-its.contents in the efforts of the men to resist eviction. The seizure and holding. 
of the buildings was itself a wrong apart from any acts of sabotage. Bit in its legal. aspect. : 
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_ the ousting of the owner from lawful possession is not essentially different from an assault 
upon the offizers of an employing company or the seizure and conversion of its goods or the 
despotling of its property or other unlawful acts in order to force compliance with demands. 
To justify such conduct because of the existence of labour dispute or of any unfair labour 
practice would be to put a premium on resort to force instead of legal remedies and to subvert 
the principles of law and order which lie at the foundations of society.” 


Proceed‘ng further, Hughes, G.J., who delivered the judgment of the majority. 
observed; 


“This was not the exercise of ‘the right to strike’ to which the Act referred, 
It was not a mere quitting of work and statement of grievances in the exercise 
of pressure recognised as lawful. It was an illegal seizure of the buildings in 
order to prevent their use by the employer in a lawful manner and thusby acts of 
force and violence to compel the employer to submit. When the employees 
resorted to that sort of compulsion they took a position outside the protection of 
the statute.” 


‘These two passages were quoted with approval in a recent Mysore case in 
W.P. No. 1021 of 1967. The Division Bench in that case while considering a 
petition filed for the issue of a writ of mandamus to the Chief Secretary and the 
Commissioner of Police, Bangalore, held that the strik'ng workmén committed 
the offence of criminal trespass by staying in the factory premises day and night. 
‘The workmen in that case were dismissed by the manag’ ment and after dismissal 
they’ resorted to “‘stay-in-strike’ and squatted on the factory premises during and 
after'work'ng hours day and night. The learned Counsel for the workmen 
contended that in the Mysore case, the relat'onship between the employer and the 
employee ceased by the termination of service by order of dismissal and that their 
remaining on the property would amount to trespass, but in the present case, the 
relationship between the employer and the employees did not cease and that their 
remaining on the factory premises even after working hours will not amount to tres- 
pass. OF course, it is true that in the Mysore case, the workmen were dismissed. It 
has been held in that case that the dismissed workmen had committed trespass even 
while they entered into the premises because their serv’ces were terminated. In 
the present case, as already noted, the entry by the workmen is lawful. But their 
remaining after working hours, when they have no right to stay, will amount to 
trespass. So far as remaining on the factory premises after the work’ng hours is 
concerned, it does not make any difference, whether the stay is by the dismissed 
‘workmen or by the workmen in service. Ir W.P. No. r021 of 1967, the Division 
Bench of the Mysore High Court has observed as follows : 


“We are not concerned in this case with the quest’on as to whether the termi- 
nation of their employment was legal or illegal. What we are concerned with 
is the conduct of the dismissed workmen in persisting to remain on the property 
even after the order of dismissal and during day and night. This conduct, in our 
opinion, as already observed, is not only wholly unjustified but is also illegal 
bring’ng the action of such of them as are persisting in such conduct within the 
four corners of the law.” 


The emphasis that is laid down in this passage is the workmen remaining on the 
property during day and night. With respect, I agree with these observations. 


In view of the contention raised by the second respondent that there was no 
‘breach of any statutory duty cast on the respondents for the issue of direction as 
prayed for by the petitioner, it is necessary to refer to the relevant provisions of law 
to ascertain the scope of the obligations and duties of Police Officers. 


Besides the powers provided under the Criminal Procedure Coae, which would 
‘be adverted to presently, the powers and duties of a°*Police Officer are enumerated 
in the Madras City Police Act, 1888 (hereinafter called ‘the Act *). Section 23 
of the Police Act says: 


59 
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“ Every Police Officer shall, for the purpose of this Act, be considered to be 
always on duty. He shall not engage, without the written permission of the 
Commissioner in any duty other than his duties under this Act. It shall be his 
duty to use his best endeavours and ability to prevent offences and public 
nuisances; to preserve the peace; apprehend disorderly and suspicious characters; 
to aetect and bring offenders to justice, to take charge of all unclaimed property; — 
to seize and impound stray cattle; to collect and communicate intelligence affect- 
ing the public peace, and promptly to obey and execute all orders and warrants 
lawfully issued to him and it shall be lawful for every Police Officer, for any of 
the purposes mentioned in this section, without a warrant to enter and inspect 
any drinking shop, gaming-house or other place of resort of loose or disorderly 
characters.” 


Under section 41 of the Act, the Commissioner or, subject to his orders, any Police 
Officer above the rank of head constable, may prohibit any assembly for the preser- 
vation of the public peace or public safety. Section 51-A of the Act gives power to 
the Commissioner of Police to direct removal of certain classes of persons who are 
about to be engaged in the commission of any offence involving force or violence or 
punishable under Chapter XII, XVI, or XVII of the Indian Penal Code or in 
the abetment of any such offence. 


Section 154, Criminal Procedure Code, provides that every information relating 
to the commission of a cognizable offence must be reduced to writing by the officer 
in charge of the Police Station and signed by the person giving it; section 156, 

_ Criminal Procedure Code, empowers such Police Officer to investigate any cognizable 
- case without the order of a Magistrate; and under section 157, Crim’nal Procedure 
Code, if an officer in charge of a Pol‘ce Station has reason to suspect the commission 
of a cognizable offence, he shall forthwith send a report of the same to a Magistrate 
empowered to take cognizance of such offence upon a police report, and shall 
proceed in person, or shall depute one of his subordinate officers to investigate the 
facts and circumstances of the case. Under Chapter 1X of the Criminal Procedure 
_ Code, a Police Officer is empowered to disperse unlawful assembly. Section 127 
. (1), Criminal Procedure Code, reads as follows : l 
“ Any Magistrate or officer in charge of a Police Station may command any 
unlawful assembly, or any assembly of five or more persons likely to cause a 
disturbance of the public peace, to disperse; and it shall thereupon be the duty of 
the members of such assembly to disperse accordingly.” 


From the foregoing provisions, it is clear that the Police Officers have obl'gations 
and duties to perform, such as dispersing unlawful assembly, preserving peace, 
detecting and bringing offender to justice, removing persons under certain circum- 
stances, and investigating cognizable offences and similar other things. 


It has now to be considered whether this Court has got powers under 
section 561-A, Criminal Procedure Code, to direct the respondents to evict the 
striking workmen and to do their duty enjoined on them. 


Section 561-A, Criminal Procedure Code, reads thus: 


. “Nothing in this Code shall be deemed to limit or affect the inherent power. of 
the High Court to make such orders as may be necessary to give effect to any 
order under this Code, or to prevent abuse of the process of any Court or otherwise 
to secure the ends of justice.” ae 


This section emphasizes that the High Court has the widest jurisdiction to pass 
orders to secure the ends of justice as itis the superior Court of jurisdiction. This 
—~gection does not give new powers ; but preserves the inherent powers of the High 
Court. In Emperor v. Nazir Ahmad}, the Privy Council considering the object and 

` scope of section 561-A, Criminal Procedure Code, observed as follows : 
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“Tt is not correct to say that section 561-A has given increased powers to the 

Court which it did not possess before that section was enacted: ‘The section gives 

. no new powers, it only provides that those which the Court already inherently 

possess shall be preserved and is inserted, lest it should be considered that the 

only powers possessed by the Court are those expressly conferred by the Criminal 

Procedure Code and that no inherent power had survived the passing of the 
_Criminal Procedure Code.” 


The High Court is not only a Court of law but a superior Court of Justice. If 
the High Court feels that in a particular case, the ends of justice require that an 
order should be made in an application, although the application is not contem- 
plated by the Code, it will entertain the application and make the necessary orders- 
to secure the ends of justice. 


The H'gh Court in exercising its extraordinary powers under section 561-A, 
Criminal Procedure Code, will take into consideration the gravity of the injustice: 
brought to its notice and the non-availability of an effective remedy otherwise.. 
This power will be used sparingly in deserving cases. I am of opinion that the High. 
Court can direct the executive where cognizable offenccs are committed or where 
there is threat to property and person, to take appropriate action to secure the ends. 
of justice. It has been contended by the learned Counsel for the workmen that the 
powers under section 56 t-A, Criminal Procedure Code, cannot be invoked to give 
direction to the Police Officers even in respect of invetigation and appropriate action 
in cognizable offences asit will amount to interference with the duties of the police.. 
Reliance has been placed on the following passage in Emperor v. Nazir Ahmad}: 


«In their Lordships’ opinion however, the more serious aspect of the case is to: 
be found in the resultant interference by the Court with the duties of the police. 
Just as it is essential that every one accused of a crime should have free access tœ 
a Court of justice so that he may be duly acquitted if found not guilty of the offence 
with which he is charged, so it is of the utmost importance that the judiciary 
should not interfere with the police in matters which are within their province 
and into which the law imposes upon them the duty ofenquiry. In India as has 
been shown: thereis a statutory right on the part of the police to investigate the 
cirumstances of an alleged cognizable crime without requiring any authority from: 
the judicial authorities, and-it would, as their Lordships think, be an unfortunate 
result if it should be held possible to interfere with thore statutory rights by an. 
exerc se of the inherent jurisciction of the Court. The functions of the judic’ary 
and the police are complementary not overlapping and the comb‘nation of indi- 
vidual l'berty with a due observance of law and order is only to be obtained by 
leaving each to exercise its own function, always, of course, sub ject to the right ol 
the Court to intervene in an appropriate case........ ‘As 


What the Privy Council was concerned in that case was whether the proceedings 
taken in pursuance of the first information report could be quashed under section 
561-A, Cr'm‘nal Procedure Code. It was contended-that the first information 
report did not d'sclose a cognizable offence and the Pol’ce Cfficer, had taken up 
invest'gation without the order of the Magistrate and that such invest’gat on . was 
illegal and that on that account, the proceedings of invest'gation should be quashed. 
This decision makes it clear that the Courts cannot interfere with the invest*gation 
by the polce; nor can they direct them to proceed in a particular manner in irvesti- 
gation. Nor can the regularity or the legality of the proceedings in the course of 
snvest gation pe questioned by the Courts. 


foi" Section 156 (2), Criminal Procedure Code, says : 


“ No proceeding of a Police Officer in any such case shall at any stage be called. 
in quest'on on the ground that the case was one which such officer was not em- 
powered under this section to investigate.”? 
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But, however, if the pol‘ce refused to take up investigation in a cognizable offence, 
‘which is a statutory obligation imposed on them, the Court can certainly 
direct the police to perform its statutory duty to secure the ends ofjustice. Evenina 
cognizable offence, if the police do not take up invest: gation, a Mzag’strate under 
‘section 156 (3), Cr m nal Procedure Code, may order investigat‘on. When a Magis- 
trate can order invest gat on, can it be said that this Court has no power to order 
invest’gat’on and direct the pol ce to do its duty. The decision of the Privy Council 
cannot be taken as laying down the principle that the Court cannot direct the police 
to invest gate any cognizable offence. But what it says is, the Courts cannot inter- 
fere with the actual performance of the duties of the police. 


The Supreme Court in State of West Bengal v. S. N. Basak}, follow’ng the prin- 
ciple laid down in £mperor v. Nazir Ahmad?, held that the investigat’on of the cogni- 
zable offence cannot be interfered with when no charge has been laid. That was also 
a case where a petition was filed under sections 439 and 561-A, Crim’nal Procedure 
‘Code, to quash the police investigation-on the ground that it was done without juris- 
‘diction. 

I am, therefore, of the view that to secure the ends of justice, the H’gh Court 
in its inherent powers under section 561-A, Criminal Procedure Code, can d'rect the 
‘Police Officer to do his duty which he has failed to do. It is of course true that if an 
effective alternative remedy is available, the powers under sect‘on 561-A, Cr’minal 
Procedure Code, cannot be resorted to and such powers being extrzordnary powers, 
‘shall be exercised only in exceptional cases ‘where grave injustice is brought to the 
notice of the Court. l 


It is contended that in this case, alternative remedies are a vailable to the peti- 
-tioner and that if a cognizable offence is disclosed, the petitioner can move the Magis- 
trate for redress and that the discretionary power of this Court under secton 561-A, 
‘Criminal Procedure Code, or for issuing a writ of mandcemus aga'nst the r-spondents 
could not be invoked. No doubt it is true that the petitioner can move the Magis- 
trate ; but I do not think the remedy sought for in these pet‘tions cen be achieved 
-expeditiously. The law gives the petitioner a right to approach an executive c fficer 
like the pol’ce to g`ve h'm protection and take appropriate action ‘n cogn’zeble 
-offences. The Pol ce Officers alone, when they are satisfied that cogn'zable offences 
are being committed, can take expeditious action contcmplated by lew. The 
effective remedy which is prayed for in this case is for the removal of the striking 
‘workmen after working hours from the factory premises. The Mag’strate cannot 
give a rel'ef for a remedy of this nature ; but he may have to direct the pol'ce to 
make enquiry anc st.bm ta report and he has to see, any order passed by h'm, exe- 
cuted through the machinery of the pol'ce. 


The Division Bench of the Mysore H’gh Court in W.P. No. 1021 of 1967 in 
negativing a similar contention raised in that case, observed as follows: ~- 


** Tt was lastly contended by the learned Government Pleader that the petitioner 
shoud have approached the Mag’strate for redress and that as he had rot availed 
himself of that alternative remedy open to him under the lew, th's Court should 
not use its discret’onary power of issuing a writ of mandamus aga‘nst the respondents 
We do not think that the failure of the petitioner to approach the Magistrate in a 
particular case either debars h'm from approaching th's Court-or debars us 
from exercising our d'scretionary power ofissuing a writ. ‘The most expeditous 
remedy contemplated by law and the right of protect’on g'ven by lew is that of 
approaching an executive officer like the police; the various provisions of the 
Code of Criminal Procedure and the Mysore Pol'ce Act do indicate bifurcation 
between the powers ara dut’es of the police and those of a Mag'strate. The 
nature of the remedy sought for by the aggrieved party is also a decisive factor. 
The most expedit‘ous &ction contemplated by law is an approach to the police 
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who when they are satisfied that cognizable offenccs are being committed, can take 
immediately preventive measures as also punitive measures. In the present case, 
what has been sovght for is a prevent've measure, preferably for removal of 
the dismissed workmen from the premises of the factory to facilitate the working 
of the factory. Even ifa Mag’strate weré approached by the petitioner, the Magis- 
trate would have to direct the pol‘ce to make an enquiry and subm't a report as 
to what is required to be cone. In other words, the Magistrate h’mself has got 
to see that his order is executed through the machinery of the police. That is why 
in cogn‘zable offences the law requires the police to tke action without waiting 
for the orders of the Mag strate.” 


With these observations, I respectfully agree. 


It is also contended by the respondents that the petitioner should have resorted 
to the provisions under the Industrial Disputes Act as there is a dispùte between the 
petitiol.er and the workmen. It appears, under sect*on 10 (1) of the Industrial 
Disputes Act, the Government alone, if it is of opinion that any industrial dispute 
exists or is apprehended, may by order in writing refer the dispute to a Labour Court 
for adjudicat‘on. The discretion to reft r the dispute is left to the Government. The 
Government cannot be compelled to refer the dispute. Under section 10 (3) of 
the Industrial Disputes Act, the Government may prohibit the coi.tinvance of any 
strike or lock-out where an industrial dispute has been referred to the Labour Court, 
Tribunal or National Tribunal. These provisions make it clear that this remedy 
is not open to the petit*oner though he could apprise the Govérr.ment of the ex’stence 
of the dispute. It is further contended that the matter is sub judice as the petitioner 
has gone to a ciyil Court and the matter is pending before it. The pendency of the 
suit cannot be a bar for taking action by the pol.ce if cognizable offences are dis- 
closed or a breach of the peace is I‘kely to occur. In this case, the order of injunc- 
tion was passed against the striking workmen from collecting with'n the factory 
premises after work'ng hours. The police should have given effect to the order of 
injunction by dispersing the strik ng workmen against whcm the said order was 
passed. It is, therefore, not necessary for the police to consider whether any alter- 
native remedy is available to the petitioner or any dispute is pending before any 
Court. They are only concerned to see whether the incidents compla‘ned of dis- 
closed a cognizable offence or at least there are reasonable grounds to bel‘eve that 
such cognizable offences were committed or likely to be committed. If the police 
had come to the conclusion that the strik'ng workmen had committed a cogn‘zable 
offerce. it was their statutory duty to take appropriate action. 


{t appears that in this case the respondents have been under the impression that 
the striking workmen remaining in the factory premises after working hours does not 
disclose a cognizable offence. If they had known that a congnizable offence was 
committed, they would have certa‘nly taken necessary action. As I have now found 
that the strik'ng workmen had committed the offence of criminal trespass end they 
formed themselves into an unlawful assembly by remaining after working hours in 
the factory premises, the respondents would take necessary appropriate action.’ The 
respondents have got various measures in giving relief to the petitioner. They can 
direct the strik’ng workmen squatting within the factory premises after working 
hours to disperse and remove them from the premises of the factory. As alrcady 
stated, under sect’on 127, Criminal Procedure Code, the officer in charge of a police- 
station may command any unlawful assembly I’kely to cause distrs bance of the 
public peace, to disperse. In this case, if the petitioner and the willing workmen 
had resisted the strik'ng workmen remaining after working hours in the factory, 
it would have resulted in a breach of the peace. This is a fit case where the res- 
pondents can take action under section 127 (1), Crim‘nal Procedure Code. ‘They 
may arrest the str’k’ng workmer as cogn’zable offences are disclosed and invest‘gate 
and file charge-sheets, if there is a prima facie case. It if a matter for the police in this 
case to dec’de what they should do and what course they should adopt in order to- 
give an effective relief to the petitioner. 
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It is no doubt true that the capital and labour should contribute equally for 
its development and progress and the rights and interests of both the employer and 
employees should be protected. But, if they transgress the bounds of law and create 
an atmosphere I‘kely to affect lew and order, which are the forndat'ons of the 
- civilised society, the police should not lag beh'nd to do its statutory duty of taking 
appropriate action contemplated by law. Otherwise, there will be chaos ard cor- 
fusion in the country affecting the normal avocations of people. The pcwers and 
duties of the police are directed, not to the interests of the police, but to the protec- 
tion and welfare of the public. . 


As I have found in this case that the strik'ng workmen rema‘n‘ng after working 
hours in the factory premises committed the offence of crim'nal trespass and formed 
themselves into an unlawful assembly, the respondents are directed, to d'sperse 
and remove such of those persons who remain in the said prem‘res after working 
hours, if necessary with the assistance cf their subordinate and take sich epprepriate 
action as they may think fit in the circumstances of the case. Crl-M.P. No: 2250 
of 1967 is allowed. 


On the view I am tak'ng in the Crim'nal Miscellaneous Petiticn, I co not think 
it necessary to issue awrit in the nature of mandemus to the respondents directing them 
to do theirstatutory duty as I am sure that the respondents, being respons’ ble c fficers, 
would certainly take necessary effective stepson the lines ment'oned in the judgment. 
With these observations, W.P. No. 2825 of 1967 is dismissed. 

No costs. 


V.K. Crl. M.P. allowed; W.P. dismissed. 


IN THE HIGH CCURT OF JUDICATURE AT MADRAS. 


Present :—Mr Justice K. VEERAswamMi AND Mr. Justice M. NATESAN. 


Qhamrunnissa Begem .. Appellant® 
D. i l 
Fathma Begum and others .. Respondent. 


Muhammadan lew—Gifi— Essential requisites—Gift to minor—Requirement as to accept- 
ance—Gift of fuiure progerty—Validity. 


The three essential requisites that have to be ccmpl'ed with for a valid gift 
under the Muhammadan lew are () a declarat’or. of g'ft by the donor, tii) 
acceptance of the gft, express or ‘mpled, by or or. behalf of the donee and (iii) 
delivery of such possession of the subject of the gift by the doror to the donee as 
the subject of gift is suceptible of. 


There can be no doubt that taking of possession of the subject of a g'ft may be 
- either actual or constructive and constructive possession is a question of fact 
‘depending on the circumstances. - 


There is nothing in Muhammadan law to prevert a g'ft of right to property. 
In such a case the donor must so far as it is possible for him, transfer to the donee 
that which he gives, namely, such right he himself has. He must evidence the 
reality of the gift by divesting himself so far as he can of the whole of what he 
‘gives. 


It is well established that in the case of a gift by a father to his miror child or 
‘by a legal guardian to his ward, all that is necessary is to establish a bona fide 
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intention to give. No change or transference of possession is necessary. The 
persons entitled, in order, to the guardianship of the property of a minor are 
(1) father, (ii) his executor, (iii) father’s father and (iv) his executor. If none of 
them is alive, the Court may appoint any other person as guardian of the property 
of the minor. 


The acceptance of gift on behalf of a minor may be express or implied. 


. _ It is well etablished that a gift cannot be made of anything to be performed 
in futuro or of future property. A g'ft has to take effect in praesenti. For a gift 
under the Muhammadan law to be valid there must be clear intention on the 
part of the donor to divest himself in praesenti of the subject-matter of the gift. 


Appeal against the decree of the City Civil. Court, Madras. dated 31st 
December, 1959, in Original Suit No. 2917 of 1955. 


S. K. Ahammed Meeran, for Appellant. 


T. S. Krishnamurthi Ayyar, N. C. Raghavachari, N. S. Varadachari, S. V. Kumara- 
swamy, V. C. Rangadurai and M. Khaja Mohideen, for Respondents. 


The Judgment of the Court was delivered by 


Natesan, FJ.—This' appeal arises out of a suit for partition of the estate of onc 
Haji Mohammed Azamathulla Badsha Sahib who died on 4th January, 1955 at 
Madras leaving several heirs and considerable movable and immovable properties 
at Madras and in Arcot, North Arcot district. The plaintiff is one of the daughters 
of the deceased by his second wife Habeebunnissa Begum whom he had divorced 
in 1948. The first defendant is another daughter by this divorced wife and 
defendants 2 and 3 are sons of the deceased by her. The fourth defendant in the 
suit is a daughter of the deceased by his first wife who died some where in 1938, 
and defendants g to 11 are the daughters of the fourth defendant and minors. The 
fifth defendant is the third wife of the deceased and the sixth deferdant is the minor 
daughter by the third wife. Defendants 7 and 8 are the fourth and fifth wives of 
the deceased and they have no issue. The dispute in the appeal relates to: (1) 
interests shown as owned by the sixth defendant Gulzar in Gulzar & Company, 
Arcot, valued at about Rs. 15,000, (2) amounts credited in favour of 
defendants g to 11 1n the said firm totalling about Rs. 7,000 and (3) a sum of about 
Rs. 16,000 cash, found in the iron safe at No. 40, Mahmood Shah Bazaar, Arcot, 
when an inventory was taken on 11th January, 1955. The said house at Arcot 
with the movable properties therein, valued at Rs. 2,000 had been gifted by the 
deceased to the minor Gulzar by a registered gift deed Exhibit B-1, on 29th March, 
1951. It is the contention of the plaintiff that the amounts and investment in 
Gulzar & Company in the name of the.sixth defendant and minor defendants 9 
to 11 really belonged to the estate of the deceased, that there are mere book entries 
made benumi,- and that the amounts are available for division among the legal 
heirs of the deceased. On behalf of the sixth defendant and defendants o to Ir 
contra, it is contended that these entries represent completed gifts duly accepted on 
behalf of the minors and that the said amounts belong tò the respective parties and 
cannot be brought into the general pool for division amorg the heirs of the deceased. 
The learned Assistant City Civil Judge rejected the plaintiff’s contentions, holding 
that there was inherent evidence in the book entries relating to the amounts that 
Azamathulla relinquished his control over the moneys and divested h'mself com- 
pletely of his beneficial interest therein and there was evidence of acceptance 
of the gift on behalf of the donees. As regards the acceptance of the gift on 
behalf of the donees, there was no difficulty so far as minor Gulzar was concerned, 
because the donor was her father. In regard to minor defendants 9 to 11, they had 
their father and the learned Judge founded the validity of the g'ft holding that 
there was acceptance of the gift by Azamathulla as he de facto guardian of the 
Minors without opposition from the father of the minors who was the legal 
guardian. The learned City Civil Judge, also upheld the contention of the sixth 
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defendant that cash of Rs. 16,000 fcurd in the irer safe had also heen gificd by the 
deceased to Gulzar. 


We shall first take up for corsiceraticn. the credits ir. fevcur ef miror Gu'zer 
ard minor cefer.carts 9 to 11 in the frm of Gulzzr & Ccmpary. The credits 
in Gulzar & Ccmpaer.y, have ccme on trarsfirficm the tenrcry Lusiness ‘which 
Azamathulla had been carrying on. It is seen fiom the records that the Ceceased 
first set apart zmounts in favour of h's there grand carghters that is ceferceant- 
o to 11, and Gulzar on the gist of March, 1949, Rs. 2,cco fer cach of the three grards 
daughters and Rs. 5,000 for his miror Carghter, Gulzar. Exkibit B-g ‘s thc cay- 
book of the tannery business for the ycar 1948-49. The ertries have beer made 
by Azamathulla h'mself, the deceased cebitir.g himself a sum of Rs. 11,000 in, all 
and crediting his davghter ard the grard-davghters as aforesaid. The crccits 
are found carried forward in the accour.ts of the tannery business in the su-breqrent 
years and interest is charged ard credited. The partnersh’p of Gulzar & Ccmpary 
was started in December, 1953, for carryirg on handlocm cloth and 
lungi business and is evider.ced by the partnership deed Exh bit B-16. The partners 
are shown as Azemathulla in the capacity of father and guardien of h's minor 
daughter Gulzar ard one Mir Mohideen Basha who has figured as P.W. 1. A 
sum of Rs. 15,000 was shown as capital contribution by Azazmathulla as father 
and guardian of Gulzar. The credits in the names of deferdants 9 to 11 and 
Gulzar in the tannery business with the interests accrued were transferred from the 
tannery business to the lungi trade. This way an amount of Rs. 2,6cg-1-0 was 
transferred from the closed tannery business to the credit of each of the grard- 
daughters in the lungi partnership of Gulzar & Ccmpany. The emovrtin the 
name of Gulzar in the tannery business was similarly trarsferrce to the Jurgs 
partnership in her name. A further credit of Rs. 9,000 is fourd in the rame of 
Gulzar as capital amount brought in throvgh her father. The account books 
show proper and due adjustments of credits and debits ard the credits ir. the names 
of the three grand-daughters thereafter continued in Gulzar & Ccmpary. In 
transferring these amounts the transfer is directly in the rames of miror defer.dants 
9 to 11 and minor Gulzar. The relative book of account of the tannery busiress 
is Exhibit B-9. The first ledger of Gulzar & Ccmpany, Exhibit B-11 is for the 
period from 9th November, 1953, to 31st March, 1954. As the accourt books stand 
they clearly show that the money were treated as belorgirg absolutely to the persons 
in whose names they are found credited. Azamathulla, the deceased, had his own 
ledger page in the books of account. 


Mir Mohideen Basha, partner in Gulzar & Company, givirg evidence for 
the plaintiff as P.W. 1 admits that in the accounts, Gulzar was shcwr. as 2 czpital 
contributing partner ard the grand-daughters were’shown as creditors. So far as 
Gulzar is concerned, P.W. 1 admits that Azezmathulla was looking efter the miror 
daughter in respect of the business. One of the reasons suggested by P.W. 1 for 
having these moneys benam is, that Azamathulla wanted to deprive his divorced 
wife and her children of any property. If that be the reason, the reason given itself 
negative any theory of benami. If the intention was to deprive some of the heirs 
of their lawful sharés, it could be successfully ach’eved only by a real g'ft and not by 
nominal entries. If he was spitirg his divorced wife by deprivirg her children of 
shares in his estate he could not secure it better than by g'fts in favour ofhis chi ldren 
by his other wives. The unequivocal and unqual'fied intention of Azemathulla 
to immediately benefit his davghter Gulzar and his grar.d-davghters cefer.dants 
9 to 11 is brought in certain declarations of the deceased h'mself. Exhibit B-13 is 
a copy of the plaint in Civil Suit No. 237 of 1964 on the Or'g'nal Side of th*s Court, 
a suit instituted for dissolution of the partnership of Gulzar & Ccmpany. 
Azamathulla as the father and next fr'erd of his m’rnor davghter Gulzar filed the 
suit against the partner, P.W. 1 in the present suit. The plaint refers to the: 
investment by the plaintiff, that is, Gulzar, of Rs. 15,000-as. capital and paragraph 
19 of the plaint gives a list of the perspns who had invested their moneys ip the firm 
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It is pointed out that these persons have to be paid back their moneys. In the list 
are shown defercants o to 11, the amount due to each of them being g ven as 
Rs. 2,350. Azzmathulla has verified the said averments in the plant as true to 
his knowledge. In the said suit Azemathulla has also sworn to an affidavit where 
it stated in specific terms that the plaintiff, that is, Gulzar, as financ’ng partner had 
invested Rs, 15,coo. The declarat’ons of the deceased Azemathul'a in these pro- 
ceedings are statements against his interest and clearly establish that the deceased 
regarded these emounts as belor.gir.g absolutely to the persons in whose rames they 
stood. ‘They establish that so far as Azemathulla was concerned, he had ccmpletely 
divested h’meelf of all his irterest in the frnds ard had g‘ven them to his m‘nor 
daughter and m‘ror grand-davghters. The only question for consideration is 
whether they are valid gifts and haa been ccmpleted according to the principles of 
Mohzmedan Lem co as to pass title to the donees. 


The three essential requisites that have to be complied with for a val‘d gift 
under the Mchemedan Law are (2) a declarat‘on, of gft by the donor, (71) acceptance 
of the gift, express or ‘mplicd, by or or tehalf of the donee, and (iii) delivery of 
such possess‘cn of the subject of the gift by the donor to the doree as the subject of 
gift is susceptible of. Learned Counsel for the appellant draws our atient'on to 
a decision in Mahomed Hussain v. Aishabai1, and submits on the authority of the 

‘decision that mere bcok entries in respect of money which is the subject-matter of a 
gift is not sv-fficient to support the g'ft. It is contended that there must be ev’dence 
to show that the donor relir.quished his control over the money ard d'vested h*mself 
completely of h's beneficial interest there’r, so that he could not have operated on 
the sum if he wanted to do so. Learned Counsel points out that for a vaild gift 
under Mehcmedan Law there must rot only be a declaration by the donor of his 
intention. to make the gift but the subject of the g'ft must be accepted on behalf of 
the conee. Frcm the resume of facts stated above, it is clear that this is not a case 
of g'ft by mere book entries only. There are clear and unequivocal declaratons 
by the deceased of his having divested h'mself of all interest in the funds and of his 
intention of vestirg the fur.ds in the donees. ‘There can be no dovbt that there has 
been a clear declaration by the donor of his intent’on to make the g'ft and we shall 
presently consider whether there has been such delivery of possession as the suk ject 
of the g ft is capable of and whether there has been valid acceptance of the gift 
by or or behalf of the donees. 


There can be no doubt that taking of possessior: of the subject of a gift may be 
either actual or constructive and constructive possession is a question of fact depen- 
ding on the circumstances. In Principles of Mahomedan Law by Mulla, fifteenth 
edition, at page 136, it is stated: 


_“ When, the subject of the gift is incorporeal property or an actionable claim, 
the gift may be completed by any act on the part of the donor showing a clear 
intention on his part to divest himself in praesenti of the property, and to confer 
it upon the donee.” : 


At page 157 the learred author points out that there is nothing in Mahomedan. 
Law to prevent a gift of right to property. In such a case the donor must so far as 
it is possible for h'm, transfer to the donee that which he g'ves, namely such r‘ght as 
he himself has but thisdces not imply that where a r'ght to property forms the subject 
of a g ft, the g'ft will be invalid unless the donor transfers what he himself does not 
possess, namely corpus of the property. He must evidence the reality of the gift 
by divesting h’mself so far as he can of the whole of what he gives. 


It Abdul Kareem v. Commissioner of Income-tax®, this Court referring to the above 
passage in Mulla’s Principles of Mahomedan Law, held that where the subject- 
-— rc af er pe A CS Sa, we ARR | 
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matter of a gift consisted of the assets of the firm, the ertries in the accounts followed 
by such acts as would effectuate a divestment on the part of the donor would be 
sufficient. In that case a Mahomedan partner of a firm desired to make gifts to 
his wife and childrer. There was no sufficient cash balance available so that 
entries were made in the books of the partnership making appropriate debts and 
credits. From that day onwards the w:fe and the children figured as cred'tors of 
the firm and interest was paid by the firm to those persons. Learned Counsel 
appearing for the sixth defendant drew our attention to another decision of this 
Court in Abdul Rahman Rowther and Company v. Commissioner of Income-tax}. In that 
case a Muslim assessee to income-tax whowas the sole proprietor of business purported 
to make certain gifts to his two married ‘daughters by incorporat’ng certain entries 
in his accounts. He debited himself to the extent of Rs. 50,000 and his two 
daughters with Rs. 25,000 each. Subsequently a partnership deed was executed 
with the assessee and his two daughters as partners. There was evidence of distri- 
bution of the profits of the partnership in accordance with the terms of the partner- 
ship. On the question whether the gift was valid and the firm was entitled to regis- 
tration under the Income-tax Act, it is observed as follows: 


“It must however necessarily depend upon the circumstances of the case 
whether the actual subject-matter of the gift should be ro handed over or anything 
equivalent thereto, or whether an acknowledgment by the donee that the gift: 
had been received would not suffice to meet the requirements of the Jaw. We 
are not very much impressed by the argument that here were only book entries.” 


The learned Judges, after referri ng to Abdul Kareem v. Commissioner of Income-tax? 
and the passage from Mulla’s Principles of Mahomedan Law above cited proceeded 
to observe : 


“In the present case also, we have noticed that after making the necessary 
entries, a partnersh'p document was executed. In that document, the assessee 
expressly admitted that of the capital of the partnership the two daughters weré 
entitled to Rs. 25,000 each. Here was accordingly a statement made by the 
assessee against his own interest, which is entitled, in our opinion, to more weight 
than what the Department has chosen to give to it.” 


In the instant case, as already pointed out, not only are there book entries but we 
have subsequent declarations by the deceased in Court proceedings clearly and cate- 
gorically acknowledging the interest of the donees in the funds. It must be noted 
that the book entries are not in the account books of the donor himself. So far 
as the m'nor Gulzar is concerned, the partnership is formed with a stranger, the 
minor being shown as the partner advancing capital. All accounts are in her name 
and the acts of Azamathulla are as guardian and protector. As regards the moneys 
of defendants g to 11 the moneys are transferred from his own books of account relat- 
ing to his personal business to the partnership business. The partrership bus‘ness 
is in law a different entity different from the donor Azamethulla, and defendants 
g to 11 get credit for the amounts due to them in this partnership. ‘The donor in 
the plaint which he verified specifies them as creditors of the partneship firm. More, 
moneys have been drawn on behalf of the minors and spent by their mother, and 
the drawings of interest have been debited in the accounts. Clearly there is such 
relinquishment of ownership and dominion by the donor and such transference 
‘of possessior as is possible in the circumstances. l l 


The next question for consideration is whether there has been compliance with 
the requisites of Mahomedan Law of acceptance of the gift express or implied by or 
on behalf of the donees. All the donees in this case are minors. So far as Gulzar 
is concerned as pointed out at the beg'nning itself there can be no d fficulty. It is 
well established that in the case of a g ft by a father to his minor child or by a legal 
eae aay ee miei Aiea ee ieee eee aed 
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guardian to his ward, all that it necessary is to establish a bona fide intention to give. 
No change or transference of possession is necessary. The persors entitled, in order, 
to the guardiansh‘p of the property of a minor are: (i) father, (ii) his executor, 
(iii) father’s father and (iv) his executor. If none of them is alive, the Court may 
appoint any other person as guardian of the property of the m‘nor. We have there- 
fore, no difficulty in upholding the validity of the claim of Gulzar, the sixth defer- 
dant, to her interest in the firm of Gulzar & Company. 


But as regards defendants 9 to 11 Azamathulla, the donor, was not the guardian . 
The father of the minors was alive ard learned Counsel for the appellant relies 
on a decision of the Privy Council in Musa M iya v. Kadar Bux, for inval'dating the 
gift. In the case before the Judicial Committee the gift was by the grandfather 
to his minor grandsons by his darghter. There was no transferer.ce of possession 
or relinquishment of possessior. by the dor.or and the father of the m‘nors was alive. 
No doubt the minors were livirg with their grandfather. Their Lordsh‘ps held 
that the recogrized exception in the case of a gift to a minor by his father or other 
guardian from the general rule of Mzhcmedan Law that a g'ft is invalid in the 
absence of delivery of possession coud rot be extcr.ded to the case where the father 
of the minors was alive and was actually living with his wife ard children. and was 
in a position to exerc’se his r'ghts and pcwers as parent end guardian ard to take 
possession. of the property or behalf of his children. It must be pointed out, that in 
that case thovgh the donor publicly announced to his assembled frier.ds that he 
had made a gift of his property to his m‘ror grandsons, there was no delivery of 
possession nor any relir.quishment of control ard thier Lordships posed for considera- 
tion the question. whether in the absence of delivery of possession or any rel rquish- 
ment of contro] the announcement was sufficient to constitute a completed gift 
accord'ng to Mahomedan Law. i 


The transference of possession or delivery of the subject-matter of the g'ft in 
the present case, as already noticed can be and as pleaded is, only constructive. 
The law as to the requirement of a valid gift in a case of the present kind js clear 
and of that there can be no doubt. There must be acceptance of the g ft by the 
legal guardian and as delivery can be constructive, the acceptance also may be so. 
But the question is whether on the evidence it could be inferred in this case that there 
has beer such acceptance of the gift or, behalf of the m‘ror doneces by their father as 
is possible and may be.expected in the circvmstances. The father of the m'rors, the 
legal guardian, has given evider.ce as D.W. 1. He deposes that Azamathulla told 
him about the gift when originally he g'fted the amounts by crediting in the tannery 
accounts. He also told the witness when he was transferring the zmounts to Gulzar & 
Company, interest accrued on the credits had been drawn and debited against the 
respective minors. D.W. 1 also speaks to.drawing of the interest from the account 
of each child to the tune of Rs. 300 and his wife making jewels for the children from 
these moneys. No doubt the requirement of moneys for making jewels for the 
children was conveyed to Azamathulla not directly by D.W. 1 but through hiswife, 
the oe of Azamathulla ard he had seen the moneys being paid in the hands 
of his w:fe. 


In Katheessa Umma v. Narayanath Kunhamu®, the question of the val‘dity of gift 
by a husband to his m‘nor wife when the gift was accepted on behalf of the m‘nor 
wife by her mother arose for consideration before the Supreme Court. Neither the 
father nor the grandfather was alive. It would have been legal for the donor- 
husband himself to have accepted the gift on behalf of his minor wife. Upholding 
the validity of the g*ft Hidayatullah, J., who delivered the judgment on behalf of 
the Court observed : | . 

“In our judgment the’ gift in the present case was a val'd g'ft. Mammotty 
was living at the time of the g'ft.in the house of his mother-in-law ard was pro- 
bably a very sick person thor.gh not in marZulmaut. H's m'nor wife who had 
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attained d'scretion was capable under Mahomedan Law to accept the g'ft was 
living at her mother’s house and in her case there the husband was also residing. 
The intent‘on to make the gift was clear and man’fest because it was mace by a 
deed which was reg’stered ara herded over by Memmotty to his mother-in-law 
and accepted by her on behalf of the m‘nor.. There can be ro quest’on that there 
was a complete intention to divest ownership on the part of Mzmmotty and to 
transfer the property to the doree. If Memmotty had handed over the deed to 
his w fe, the g*ft would have been ccmplete under Mehomecan Lew and it seems 
impossible to hold that by handing over the deed to his mother-in-law in whose 
charge his wife was during his illnéss and afterwards Memmotty did not complete 
the gift. In our opinion both on texts and authorities such a gift must be accepted 
_as valid and complete.” 


_ __In the course of the judgment reference is made to the observations of the 
Judicial Comm‘ttee in’ Muhammad Abdul Ghani v. Fakhr Jahan Begam', where it is 
observed at page 315: ay 


“In cons‘dering what is the Muhammadan Law on the subject of gift inter 
. vives their Lordsh'ps have to bear in m'nd that when the old and adm‘ttedly 
authoritative texts of Muhammadan Lew were promulgated there were not in the 
contemplat'cn of anyone any Transfer of Property Acts, any Reg'stration Acts, 
` any Revenue Courts to record transfers of the possession of land, or eny zamin- 
dari estates, large or small, ard that it could rot have been inter.ded to lay down 
for all t'me what should alone be the evidence that titles to lands had passed. 
The object of the Muhammadar. Law as to gifts apparently was to prevent dis- 
putes as to whether the donor and the donee intendéd at the time that the fitle 
to the property should pass frcm the donor to the donee, and that the handing 
over by the donor and the acceptance by the donee of the property should be 
good ev‘dence that the property had been given by the donor and had been. 
accepted by the donee as a gift.” 


H'dayatullah, J., further refers to a decision of this Court in Alamanayakunigart 
Nabi Sab v. Murukutti Popiah®, as pointing out that the Mahomedan Law of gifts, 
though strict, could rot be taken to be made up of ‘unmeaning technicalities. 
Referring to the principles of Mzhcmedan Lew regard'ng the completion of the gift 
it is observed in Alamanayakunigari Nabi Sab v. Murukuti Papiah.? 


“ The rules of law relating to possession appear abstruse and complex owing to 
the failure to direct the enquiry to theultimate use to which the subject of gift 
has been put and to determ’ne whether or-not it was the donee who has derived 
benefit from the property after the gift. The law is not made up of unmeaning: 
technicalities. It is not abstruse and removed, from the common course of events 
and human conduct.” 


It was held in that case that where a Mahomedan made a g'ft of a field to. his 
minor grandson during the lifetime of his son and at a t'me when all the three lived 
together in the same house, the circumstance that possession of the field was not deli- 
vered to the minor’s father was not fatal to the validity of the gift. In such a case the 
gift would be valid, if after it was made, the income or other benefit derived from. 
the field was applied to the use of the minor so as to show that a transfer of owner- 
ship had been made. i 


‘In our view it is a fair deduction in consonance with the common course of 
events and human conduct that the legal guard‘an accepted the gift. The donor 
had, in clear and unamb’guous terms, declared the ownersh'p of the m’nors in the 
funds in question. The orig‘nal investment was in his own business in the names of 
the minors and communicated to the father of the minors who washis son-in-law. 
The father has stat\d that he looked into the books and saw the entries therein... 


poania = . ETS 


1, (1922) LL.R. 44 All. 301 (P.C.): LR. 2. (1915) 29 M.L.J. 733, 743. 
49 I.A. 195 : (1922) 43 M.L.J. 453. ¢ i 
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The donor had informed him of the proposed gift even before making the gifts. 
The gifts in this case is money with no ownerous obligation attached. Itis a benefit 
conferred by the grandfather who may properly be expected to make such g'fts of 
affection. ‘The interest accrued on the moneys haa been drawn and used for the 
minors. In such circumstances we may fairly ard properly conclude in the I'ght of 
the observations in the judgments cited above, due acceptance of the g'fi by the 
legal guardian of the minors. Assent of the guardian in such circumstances js a 
legitimate inference. As pointed out in Mulla’s Princ’ples of Mehomedan Lew, 
the acceptance of a g'ft by or on behalf of a donee may be expressed or ynplied. 
Ever tak'ng, that from the evidence it appeared that the subsequent investment of 
the funds for augmentation and earning of interest was by the donor himsclf, such 
conduct may only be as and on behalfof the legal guarcian ard cannot affect the 
validity and completeness of the gift. Effect must be given to the investment being 
in the names of the minors themselves. There is r.othing unusual in funds jn such 
‘circumstances being left with the serior member of the family who is a successful 
businessman, and particularly when he himselfhappens to be the donor and ‘ntcrested 
in the welfare and prosperity of the donees. It may be that the legal guardian would 
be liable to the minor donees if thé funds are not properly secured. But that cannot 
affect the original factum or validity of the gift. We, therefore, hold’on the facts 
that the amounts standing to the credit of defendants 9 to 11 in Gulzar & Company, 
are the subject of completed gifts in favour of the minors ard are not available 
for partition as part of assets of the estate of the deceased. 


The next disputed item is a sum of about Rs. 16,000 fourd in the iron safe 
No. 40, Mehmood Shah Bazaar, Arcot. The minor daughter Gulzar cla‘ms this 
amount as belongirg to her absolutely as gift in her favour by her father, while it is 
contended for the plaintiff that it is an asset of the estate and divisible zmong all 
the legal heirs. The pleadirigs of the sixth defendant in regard to th's cleim are not 
precise. Or the 2gth of March, 1951, Azamathulla had executed a gift deed 
Exhibit B-1, in favour of his minor davghter Gulzar, the validity and completeness 
of which is rot disputed. hereunder the conor gifted the propert‘es then stated 
to be in possession, immovable properties bearing door Nos. 27 to 40 in Arcot and 
movable properties in the buildings bearing the said door numb rs. There is specific 
reference in the g ftdeed to movable properties in door No. 40, Mezhomood Shah 
Bazaar, Arcot, and mention is made of an iron safe with cash gold jewels vagaira. 
‘Other furniture and fixtures are detailed and the ertire movable properties g fted 
are valued at Rs. 2,000. The gift deed stated that the donor was bound to protect 
the house, site and movable propert’es gifted, conduct repairs, pay texes, etc., with 
the help of the properties or with the help of the cash or with the help of income 
derived from them. It is also stated therein that the donee had r'ght as per 
Mohomedan Law to inherit future properties other than the propert’es and cash 
specified in the deed. The cash of Rs. 16,000 was found in the iron safe wh'ch had 
been g'fted along with the house to the sixth defendant that this cash of Rs. 16,000 
was in the iron safe at the time of the gift. It is admitted that this cash had been 
placed in the iron safe subsequently by the deceased. Cla'm to th's emount of 
Rs. 16,000 is not made as comprised and covered by the g'ft deed Exh’bit B-:. 
To a spec fic question from this Court learned Counsel, Sri N.C. Reghavachari 
appearing for the sixth defendant, stated that his client does not rely on Exh'bit 
B-1, for this claim but her case is that as the safe was gifted to her, whatever cash was 
deposited in it became gift in her favour pro tanto. In the written statement the 
claim is rested thus: 


“The late Azamathulla Badsha has categorically g'fted by a reg'stered docu- 
ment not only the house and ground No. 40, Mohammed Shah Bazaar, but also 
the cash and jewels in the iron safe as well as the movables in the premises and 
whatever things that were subsequently kept in the said premises were giver. to 
the sixth defendant.” 
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The claim as pleaded reads as if the document itself provided for the subsequent 
things kept in the premises to follow the original gift. But it is well established and 
is not disputed that a gift cannot be made of anything to be performed in futuro or 
of future property. A gift has to take effect in praesenti. The trial Court which 
found in favour of the sixth defendant got over'this hurdle with the following obser- 
vations : i 


“ The case of Gulzar is not based on Exhibit B-1. Exhibit B-1 has been relied 
on to show the intention of late Azamathulla on its date to give the iron safe and 
its contents to minor Gulzar. Azamathulla put money in the safe subsequnetly. 
Subsequent deposits are quite consistent with his intention to give these moneys to 
Gulzar. Clearly, the intention evidenced by Exhibit B-ı affords sufficient 
proof of the subsequent deposits of moneys amounting to gifts.” 


Apart from its tenability this approach completely overlooks the recital in the 
gift deed that by the g'ft the donee had not lost her right to inherit the future pro- 
perties of the donor. This statement improbabilises, assum‘ng that such plea is 
legally tenable, any intertion of making gifts of the moneys that may be put into the 
iron safe in the future. An argument is developed that the iron safe is analogu- 
ous to a Savings bank account for Gulzar without a pass-book and moneys put into 
it are gifts to her as deposits in a bank. We are unable to follow this reasonsing. 
For g'ft under Mohomedan Law to be val'd there must be clear intention on the 
pari of the donor to divest himselfin praesenti ofthe subject-matter of the gift. It may 

that where the donor is the father there reed not be any transference of possession. 
But there must be unequivocal declaration of intention to divest h‘mself of the owner- 
ship of the subject-matter of the gift. We are unable to read in the written state- 
ment a plea that this amount of Rs. 16,000 has beer. the sx_bject-matter of ary specific 
gift by the donor. Excepting the fact that it is fourd in the iron-safe which hed been 
gifted by the donor to the donee, there js nothing else to eviInce his interticn to 
make a g*ft of the money. There is eviderce that the deceased had use of the iron- 
safe. When the iron-safe was opened moneys belorg'r.g to a mosque of which he 
was the muthavalli were also found there. There is some evidence that jewellery 
belonging to his jewellery business were also found in the safe. Acmittedly the fifth 
defenaant’s jewels were kept in the iron-safe. Account books belorg’rg to the mosque 
were found in the iron-safe and the mosque moneys and the account books were 
afterwards g’ven away to the mosque. Azemathrila ro covbt had a safe in his 
Triplicane house. But he had business both at Madras and Arcot. Besides the 
properties g fted to the sixth defendant, he had other ‘mmovable propert‘es at Arcot 
and in the ne‘ghbourhood, lards, house and mango gardens. He used to reside also 
at Arcot. Just prior to his death on 28th December, 1954, at Madras he had a 
heart attack, It was followed by a second attack on 2nd January, 1955, when he 
was moved to the General Hospital. There he d’ed on 4th January, 1955. His 
burial ceremony was at Arcot. It is stated that the key of the iron-safe was under 
his pillow. It is admitted that there are no entries in any of his account books 
crediting Gulzar with any amount to which this sum of Rs. 16,000 found in the 
safe could be related. 


. The lower Court has placed reliance on the deposition of one Syed Basha 
Mohideen (D.W. 3) a friend of the deceased, for the finding that there was a gift of 
the cash in the safe in favour of Gulzar. We have been taken throv.gh his evidence 
and his deposit‘on does not inspire the least corfidence. He is a retired Tahsildar 
and admittedly he used to purchase properties with his own moneys in the name of 
Azamathulla, for his own benefit. He admits that Azamathulla subsequently 
transferred these properties to him. This witness had taken act‘ve part against the 
divorced w fe in her claim for maintenance and had filed an affidavit supporting the 
cause of Azamathulla. A reading of his deposit'or, shows that full advantage had 
been taken of the lack of precision in the pleadings to trim the case in ev dence 
according to what this witness thought was the requirement of law to sustain the 
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gifts. He speaks to his knowledge of the original gift deed Exhibit B-1. The 
extent to which he was prepared to go is apparent from his statement that the decea- 
sed was saying that he was livir.g in the house of his minor Gulzar as a guest in order 
to show sincerity of his purpose in making the gift. This witness states that the 
deceased told h'm that everything found in the house and the iron-safe, the moneys he 
had kept there and the moneys he was going to keep there were all Gulzar’s property’ 
and were gifted to her. He deposes that subsequent to the gift decd the deceased 
told: him that he had kept a few thousand in the iron-safe for the benefit of Gulzar 
and that he would be depositing more and more ir. course of time for her benefit. 
. As pointed out already; no such case has been pleaded and the gift deed does not 
provide for the makirg of future deposits in the iron-safe for the benefit of Gulzar- 
The witness would add that so far as the deceased is concerned he would not keep 
his moneys in the iron-safe and he would be keeping them in the almirah ir. the draw- 
ing room. It is in this drawing room this witness stayed whenever he went to 
meet the deceased. In fact he states that the deceased told him that whatever 
money he kept for himself he would keep in the almirah and shelf in the drawing. 
room and notin the iron-safe. Azamathulla was a prosperous businessman having. 
several lines of business and hed lungi trade in Arcot, besides lands ard buildings. 
He would have been handling large sums at Arcot. It is difficult to believe that 
the deceased kept his personal moneys in an almirah in the drawing room while 
there was nothing to prevent his securing the moneys by keeping them in the iron- 
safe in his custody. Of course, the letter Exhibit A-1, executed by Rabia Bi, the 
sth defendant and mother of Gulzar, when disputes arose car have no bearing on. 
the decisior, of the question now inissue. Any statement of Rabia Bi at the attempt- 
ed mediation agreeing to the division. of the cash in the iron-safe among the heirs 
of the deceased cannot bind the m‘nors. 


In our view from the mere fact that moneys were placed by.the deceased in the 
iron-safe which he had g‘fted to his daughter, ore cannot infer that there was an. 
intention to gift such moneys. The findings of the Learned City Civil Judge in. 
regard to this sum of about Rs. 16,000 found in the iron-safe cannot be sustained and 
has to be set aside. We, therefore, hold that item 5 in Schedule B to the plaint is an. 
asset divisible among the legal heirs of the deceased Azamathulla and not the 
exclusive preperty of the sixth cefercart, Gulzar. 

The appeal of the plaintiff allowed to this extent and it is dismissed in other 
respects. The appellant, and the contesting respondents g to 11 one set, and sixth. 
respondent one set, will pay and receive proportionate costs accord'ng to their rela- 
tive success or failure. 


V.K. Appeal allowed in part.. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice K. VEERASwAMI AND Mr. Justice M. NATESAN. 
P. Sirajuddin .. Petitioner" 
U. 


Goverrment of Madras, represented by the Chief Secretary, 
Fort St. George, Madras-9, and others .. Respondents. 


Criminal Procedure Code (V of 1898), sections 162 and 163 and 251-A (2) and Prevention of 
Corruption Act (II of 1947), secttons 5 and 8—Scope and e ect—Prosecution under 
the later Act on the basis of information obtained in disregard of the express provisions of 
the Code of Criminal Procedure—Legality. 


Prevention of Corruption Act UI of 1947), section 5 (1) (b) and (d)—Scope of—Receipt of 
illegal gratification from subordinate affisers—If an offence under section 5 (1) (b) of the 


Act. 


Prevention of Corruption Act (II of 1947), section 8—Scope of—Immanity from prosecu- 
tion—Statements obtained by inducement of such an immunity—Validity of. 


The object of sections 161 and 162 of the Code of Criminal Procedure and the 
prohibition laid therein is to protect the accused persons from being prejudiced by 
statements made to Police Officers. While the intention of the Legislatureis on the 

one harid to encourage free disclosure of information, the accused should be pro- 
tected both against over-zealous ‘Police Officers and untruthful witresses. Courts 
have always regarded any breach of the provisions of section 162 as a matter of 
gravity. Violation of the mandatory provisions of sections 162 and 163 of the 
Code will not only impair the evidentiary value of statements recorded in contra- 
vention of the provisions but will also impair the evidence given on oath based 
on such statements, even though such evidence may be judicially recorded under 
section 164 of the Code. Irregularities and ilegalities Curing an investigation 
may not necessarily vitiate the entire proceedings but may only affect the value of 
the evidence. But statements recorded during an investigation, if they violate 

. the mandatory safeguards provided under sections 161 and 162 of the Code stand 
on ad fferent footing. They cannot be considered at the stage of framing charge 
under section 251-A of the Code. 


The question as to when an invest'gation can be satd to have commenced is a 
question of fact to be decided or the facts and circumstances of each case. While 
every inquiry started on vague information may not be an invest’gat'on so as 
attract the safeguards provided under sections 161 and 162 of the Code, any 
statement recorded, subsequent to the receipt of definite information of the com- 
mission of an offence in gathering evidence of the offence would be a statement 


recorded during investigation and will attract the provisions of section 162 of 
the Code. 


The mere fact that the Police Officer has not recorded the first information 
report cannot affect the question whether the investigation has in fact commenced. 
An invest 'gat'on within the mean'ng of the section should certainly be deemed 
to have commenced when the Police Officer acts on receipt of definite information 
and he cannot by merely delay'ng the recording of the first information report, 
deprive the accused of the safeguards provided under the section. 


(Procedure for recording of first information report and investigation analysed— 
Provision of the Code explained—Case-law discussed.) 


Statements recorded by inducement of assurances of immunity from prosecu- 
tion to accomplices under section 8 ofthe Prevention of Corruption Act will be 
in v'olation of the provisions ofsection 162 of the Code and would vitiate the 
invest gation. 


-a 





— 


* W.P. Nos. 390 and 391 of 1965, C.R.C. No. 294 13th April, 1966. 
of 1965 and Cr. Mis. P. No. 934 of 1965. 
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Having regard to the object and scope of section 251-A of the Code, a Court 
cannot ignore the irregularities and illegalities in the matter of investigation 
brought to its notice before the framing of the charge and the accused cannot be 
made to stand trial on charges made on materials gathered in violation of the pro- 
visions of the Code. 


[Case sent back with observations to consider the material afresh before fram- 
ing charge]. 


The language of section 5 (1) (b) of the Prevert*on of Corruption Act is identi- 
cal with the language of section 165 of the Penal Code and it would be applicable 
only to cases of receipt of valuable things by public servants from third parties 
who are not subordinates of the accused. Itis difficult to include the subordinate 
of an officer as persons concerned ir any business transacted or to be transacted 
by him. Where an officer is charged as having received valuable things from his 
subordinates for no considerat‘on or inadequate consideration the officer may be 
punishable under section 5 (1) (d) of the Act and not under section 5 (1) (8) 
which would apply only to acceptance of illegal gratification from third parties. 


Section 8 of the Prevention of Corruption Act (IT of 1947) no doubt gives a 
statutory immunity, outside Judicial pardon, to bribe-givers. Butitis doubt- 
ful whether persons guilty of an offence could escape prosecution because of the 
assurances given under this section, The grant of pardon is a judicial function 
and assurances or guarantees given by the Government or the Police Authorities 
cannot be recognised as immunity from prosecution. The amnesty granted 
by section 8 of the Prevention of Corruption Act seems to emanate from the 
Government and is of the widest character. However for such an amnesty, 
outside judicial pardon is valid is a moot question. But it is certainly not safe 
to receive or rely upor statements made under such inducements, by accomplices 
in a prosecution of the accused. 


Petit ons praying that ir the circumstances stated in the affidavit filed therewith 
the High Court will be pleased to issue writs of mandamus direct’ng the second res- 
pondent, Director of Vigilance and Anti-Corruption, Government of Madras, 
Madras-6, to forbear from prosecuting the petitioner in Calender Case No. 10 of 
1964, on the file of the Special Judge, Madras division (third respondent) and 
certiorari call'ng for the records in Criminal Miscellaneous Petition No. 86 of 1964, 
in Galencer Case No. 10 of 1964 and the connected records on the file of the Special 
Judge, Madras division and to quash the order dated 16th January, 1965. 


Petit‘ons under sections 435 and 439 and 561-A of the Code of Cr'm‘nal Pro- 
cedure, 1898, praying the H'gh Court to revise the order of the Special Judge, 
Madras division, dated 16th January, 1965, in Criminal Miscellaneous Petition 
No. 86 of 1964 in Calender Case No. 10 of 1964 and quash the order of the Special 
Judge, Madras division, dated 16th January, 1965, in Criminal Miscellaneous 
Petition No. 86 of 1964, ir Calender Case No. 10 of 1964, directing the framing of 
Charges against the petitioner under section 5 (2) read with section 511) (d) ofthe 
Prevention of Corruption Act, 1947, and discharge the petitioner under section 
251 (A) (2), Criminal Procedure Cade. 


V. K. Tharuvenkatechari and V. T. Rangaswami Iyengar for G. Ramaswamy and 
&. M. Amjdd Nainar, for Petitioner. 


Advocate-General (N. Krishnaswami Reddy) for Additional Government Pleadcr 
(V. Ramaswami) and Public Prosecutor (V. P. Raman), for Respondents. 


The Order of the Court was pronounced by 


Natesan, F.—These cases arise out of a charge-sheetlaid before the Special Judge, 
Madras division, by the Directorate of Vigilance and Anti-Corruption,Madras 
on 5th October, 1964. against P. Sirajuddin, Retired Chief Eng‘neer, Highways 
and Rural Works, Madras, under section 465, Indian Penal Code and section 

61 
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5 (2) read with section 5 (1) (4) and (d) of the Prevention of Corruption Act, 
(II of 1947) and taken on file as Calendar Case No. 10 of 1964 by the Special 
Judge. The petitioner is charged, to be brief, with having habitually obtained for 
himself and members of his family valuable things from his subordinate officers 
without consideration or for inadequate consideration. or securing pecuniary 
advantage by corrupt or illegal means or by abusing his position as public servant. 
Nineteen instances are erumerated in the charge-sheet betweer the period 
grd January, 1961, and 14th March, 1964. Heis alleged, for instance, to have directed 
another officer working under him to get a suit length of imported variety of cloth 
and for its cost of Rs. 390 paid Rs. 200 only and asked the Subordinate Officer to 
. make good the balance by adjustment ir the departmental nominal muster rolls. 
Similarly hehad a new Rolex Oyster date wrist watch from his subordinate with- 
out paying for it, the cost to be taken by manipulation of the nominal muster rolls. 
He got amenities like white-washing and F.O.L. done to his house by his subordinates. 
For our present purpose it is needless to detail the charges. 


Before the matter was taken up by the Special Judge for considerat’on, an. 
application, Criminal Miscellaneous Petition No. 86 of 1964, was filed by the peti- 
tioner praying that he may be discharged under section 251-A, Criminal Procedure 
Code. On this application, the learned Special Judge, while holding that there was 
no basis or material for charging the petitioner under section 165, Indian Penal Code 
or under section 5 (2) read with section 5 (1) (4) of the Prevention of Corruption. 
Act, held that a charge could be framed against the accused under section 5 (2) 
read With section 5 (1) (d) of the Prevention. of Corruption Act. Against the said 
order, dated 16th January, 1965, the Public Prosecutor has preferred Criminal 
Revisional Case No. 294 of 1965, under sections 435 and 439, Criminal Procedure 
Code. The petitioner has preferred Criminal Miscellaneous Petition No. 934 of 
1965, under section 56 t-A, Criminal Procedure Code for quashing'the proceedings 
and discharge the petitioner, as the charge against him was groundless. Writ 
Petition No. 391 of 1965, is for the issue of a writ of certzorar tor other appropriate 
writ or direction under Article 226 of the Constitution for quashing the order in 
Criminal Miscellaneous Petition No. 86 of 1964, directing the framing of the charge 
under section 5 (2) read with section 5 (1) (d) of Act II of 1947. Writ Petition No. 
390 of 1965, relating to the same proceedings is for the issue of a writ of mandamus or 
other appropriate direction or order directing the Director of Vig lance and Anti- 
Corruption, to forbear from prosecuting Calender Case No. 10 of 1964. The writ 
petitions are sought to be maintained as providing the only effective remedy in the 
circumstances alleged. It is submitted that this is one of those cases where there has 
been such a violent departure from the provisions of the Criminal Procedure Code 
in the matter of investigation and.cognizance of offences as to amount to derial of 
justice and call for interference. by the issue of prorogative writs. Ir the several 
affidavits filed averments are made that the investigation and prosecution are wholly 
' mala fide and groundless and have beer, set afoot by the Officer immediately rext in. 
rank to the petitioner, Sivasankara Mudaliar, Superintending Engineer, Madras. 
It is alleged that the petitioner was to retire on the 14th of March, 1964 ard in the- 
normal course he would have been retained till he completed the age of 58 years, 
that the circumstances anct sequerce of events revealed that the aforesaid gentle- 
man had used his inff:.ence with the Chief Minis‘er of the State to get the petitioner 
retired, and that not content with it he is harrassing him further. It is stated 
that the petitioner during the course o° his official duties had to find fault with 
this gentlemen, and that he had nurtured grievance against the petitioner on. 
account. Several serious irregularities during the investigation are listed ard 
it is contended that from the records it will be clear that the petitioner is being 
specifically singled out and discriminated against. The two writ petitions, criminal 

revision case and criminal miscellaneous petition were all heard together and no 
objection as to the maintainability of the writ petitions was taken before us by 
the learned Advocate General appearing for the prosecution. = ` 
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_ In the affidavit in support of his petition for the issue of a writ of mandcmus, 
the petitioner avers that from the copy of the statements furnished under section 
173 (4), Criminal Procedure Code, he found that 18 publ’c servants have stated 
that they have given him valuables for no or inadequate consideration, and thet at 
his instance for the purpose of reimbursing themselves they had deliberately 
committed offences of criminal conspiracy under section 120-B, Indiar. Penal Code, 
criminal breach of trust of Government money under section 4c9, Indiar Penal 
Code, falsification of accounts under section 477-A, Indian Penal Code, forgery of 
public records under section 466, Indian Penal Code, and also offences under 
section 5 (1) (e) and section 5 (1) (d) read with section 5 (2) of Act Tl of 1947. 
The petitiorer states that the charges against him deperd upon the statements of 
these subordinate officers in service and in their statements they admit their reimbvur- 
sing themselves by manipulating departmertal accounts. The petitioner charges 
the Director of Vigilance and Anti-Corruption with obtaining signed statements, 
which are confessional and self-incriminating from the -witnesses gving them 
assurance Of immunity. The assurances are in common form anrl the operative 
portion runs thus: 


“ This is to affirm on behalf of the Government of Madras, and its officers, that 
in respect of any criminal or departmental. offence disclosed in any true but 
inculpatory statement made by any.official or non-official relating to enquiries 


In the principal affidavit in Writ Petition No. 390 of 1965, it was categorically: 
stated that the petitioner had every reason to believe that assurances in this form have 
been given to the 18 public servants from whom statements have been recorded at 
‘the investigation. Charging that the procedure that has been adoped is ih the 
circumstances a deliberate violation by devious means of the provisions of the Crim‘na] 
Procedure Code relating to confessions and pardons to secure a definite end, it is 
submitted that the inves tigation is wholly illegal. Complaining that the procedure 
is a device for manufacturing a case against the petitioner at the instigation of higher 
authorities, it is stated that here is a clear case of discrimination by the State and 
the police leaving out other persons who are guilty on their own statements and prose- 
cuting the petitioner only. The malice and mala fides, it is stated are apparent. 
More it is pointed out that by securing sanction to prosecute the petitioner when no 
Sanction 18 necessary, the petitioner being a retired Government servant when the 
charge-sheet was filed, an air of reality ard solemnity js designedly sought to be 
given to the proceeding. 


A part from the question of mala fides and discrimination, the principal question 
that has ariser for consideration is whether there has been any violation of sections 
162 ard 163 of the Code of Criminal Procedure and the effect of the violations if any. 
For the petitioner it is submitted that the signed statements for which assurances 
had been given to the witnesses are statements taken after investigation commenced 
and it is a fraud on procedure to rely on- subsequent unsigned statements as 
statements under section 161 (3), Criminal-Procedure Code for the purpose of section 
173, Criminal Procedure Code.’ As the-section 161 statements are the material on 
which the Special Judge has to consider whether the charge is groundless under 
section 251-A (2), Criminal Procedure Code, it is submitted that the illegality corrod- 
ing the foundation vitiates the enquiry and necessitates discharge of the petitioner. 


The history of the investigation as-set out in the counter-affidavit in Writ Peti- 
tion No. 390 of 1965, dated 12th December, 1965, by R. Thirumalai, the Secretary to 
the Government, Public Works Department, may be briefly set out. It is ‘stated 
that. prior to the date of the retirement of,the petitioner, the Government had 
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‘definite information about the corrupt activities of the petitioner and in the begin- 
ning of March, 1964, the Government caused confidential enquiry to be made 
through the Director of Vigilance and Anti-Corruption, Madras, the second 
respondent in the writ petitions. The decisior to retire the petitioner on 14th 
March, 1964, without giving him re-employment was taker by the Government on 
the record of service of the petitioner. It is not disputed that the decision to retire 
him was communicated to him only at 2 p.m. on 14th March, 1964 with direction 
to hand over charge to Sivasankara Mudaliar about whom reference has already 
beer made. In the counter-affidavit for the State itis pointed out that 23 public 
servants have giver. statemerts and that only five of them stated that they had giver. 
-valuable things to the petitioner for no or inadequate considerat‘on. The counter- 
affidavit admits manipulations in the nominal muster rolls by S. Sivasubramaniam, 
an assistant eng neer and S. Chidambaram, a junior engineer, for recouping 
the mselves with assistance from other named subordinates. The stand is taken 
for the State that the manipulations at the instance of the petitioner and the acts of 
petitioner are distinct and separate things and the charge-sheet is concerned only with 
the misconduct of the petitioner. It is stated that the irregularities of the subordinates 
are incidental and subsidiary and so they have been taken as witnesses. Their acts are 
only at the instance of the petitioner who was then the head ofthe department. As 
regards assurances ofimmunity, itis acknowledged in specific terms that the witnesses 
“were given assurance certificates by theDeputy Superintendent ofPolice who conducted 
the preliminary enquiry. It is stated that the certificates were given after they had 
given their statements. Reliance is placed on section 8 of the Prevent’on of Corrup- 
tion Act, 194.7, which gives protection to a bribe giver from prosecut‘on under 
section 165-A, Indian Penal Code. It is set out that the registration of the case 
against the petitioner with the Directorate of Vigilance and Anti-Corruption or the 
first informator report was only on 27th June, 1964 and the charge-sheet was 
filed with the Special Judge on 5th October, 1964. In the reply affidav't filed by 
the petitioner to this counter it is pointed out that the only manner in which any 
person who is suspected to be an offender or abettor could be taker as Witness to 
depose against another is to tender him pardon according to law. The purported 
exercise of discretion by the vigilance department citing all the other persons as 
witnesses, it is stated, is in flagrant violation of the provisions of the Crim’nal Pro- 
cedure Code and a clear case of hostile discrimination. It is submitted that the 
mode in which the investigation had gone on and sanction given show a pre- 
determipation by the Government. It is emphasised that at the time when the 
matter was before the Special Judge, the factum of immunity having been granted 
was not disclosed. The petitioner submitted that the ev'dence that has been 
procured at the investigation was clearly on threat, inducement and assurance of 
protectiop not usually granted, and that on the sole ground that the investigation 
and collection of evidence has proceeded in utter disregard of law, the entire pro- 
ceedings have to be quashed. It has, in the circumstances, become necessary to 
examine in detail as to when the investigation,under the Code can be said to have 
commenced in the present case and the nature and character of the several state- 
ments stated to have been taken during the invest'gation. p 


By Givil Miscellaneous Petition No. 589 of 1966, in Writ Petition No. 390 of 
1965, the petitionersought production of a petition alleged to have been received 
by the Deputy Superintendent of Police, Vigilance and Anti-Corruption, on 
15th April, 1964, the statements recorded by h'm in pursuance of the said petition 
and copies of the assurance certificates given to the witnesses. Product’on was also 
‘sought from the Chief Secretary to the Government of Madras of the note file relating 
to his retirement, G.O. Ms. No. 674, Public Works Department, dated 14th March, 
1964. In the counter-affidavit to this by the Director of Vigilance and Ant*-Corrup- 
tion, dated 26th February, 1966, it is stated that there is no objection to the produc- 
tion of the statements recordéd: by-the Deputy Superinterident of Police, Vigilance 
and Anti-Corruption, in the preliminary enquiry conducted by him and the copies 
of the assurance certificates given by him to Sivasubramaniam, assistant engineer, 
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and Chidambaram, junior engineer. It is averred that no petition was received 
before the commencemert of the prel’minary enquiry and the preliminary enquiry 
was commenced on a note sert by the Director of Vigilerce to the Deputy Superin- 
tendent of Police on 15th April, 1964. The Deputy Superirtendert of Police, 
Vigilance and Anti-Corruption, G. K. Ranganathan, has filed a supplcmertal 
counter-affidavit on 24th February, 1966. This states that he conducted the enquiry 
in the matter pursuant to the orders, dated 15th April, 1964 of the Director of Vigi- 
lance registering the enquiry as 8/HD/64. He affirms in his affidavit that he gave 
assurance certificates in the common form referred to by the petitioner only to 
Sivasubramaniam and Chidambaram and none else. It is denied that assvrance 
certificates have been given to ei ghteen Public servants. He states that durirg 
his enquiry he took statements only from nine witnesses, two of them being 
Sivasubramaniam and Chidambaram above referred to. ‘He states that he con- 
ducted the detailed enquiry only on the basis of the note on which erquiry No. 
8/HD/64 was started or. 15th April, 1964, and not on ary petition. On the prayer 
for production of the note file relating to G.O.Ms. No. 674, Publ'c Works Depart- 
mert, the Secretary to the Government, Public Works Deparimert, as head of the 
department, clainied privilege stating that the file is an unpublished office record 
relating to the affairs of the State and its disclosure will cause injury to the public 
interest. It was stated that disclosure of this document would ‘mpair the proper 
functioning of public service and efficient administrat’or. of public affairs. However, 
the relevant file was produced in Court by the learned Advocate-General for our 
perusal and there was no objection to learned Counsel for the petitioner having 
inspection of the papers in the file excepting as regards the notes and minutes made 
by the officers and opinions expressed. 


From the supplemental courter-affidavit filed on behalf of the respordents in 
Writ Petition No.ggo of 1965 it is seer that a copy of a petition, dated 28th February, 
1964, addressed to the Minister of Public Works purporting to emarate from one 
Rangaswamy Nattar, North East Street, Thillai Nagar, Trichy, was received by 
the Chief Minister or 1st March, 1964. This was marked by the Chief Minister to 
the concerned department, as it contained allegat'ons of corruption agairst the peti- 
tioner. It is stated in the supplemental counter-affidavit that similar allegations had 
come to the notice of the Government, and that as the question, of granting an 
extension of service to the petit‘oner who was dve to retire or 1 5th March, 1964, 
was pending consideration, the Director of Vigilance and Anti-Corruption was 
requested by the Chief Minister to make confidential enquiry ard give opinion to 
the Government. Itis now seen from the supplemental affidavit that the Director, 
Vigilance and Anti-Corruption, sent a note on the matter or 10th March. 1964. 
There was a vagueness in the original counter-affidavit filed as to when the Govern- 
ment got definite information about the corrupt activities of the petitioner. In 
fact it read as if they had definite information even before the Goverr:ment directed 
the enquiry by the second respondent. In the present supplemental affidavit it is 
stated that the Government haa definite information relati rg to the corrupt activi- 
ties of the petitioner from the note, dated 10th March, 1964. It is unnecessary to 
discuss in detail this aspect of the matter, as the same has greater relevancy and 
bearing on the question whether the services of the petitioner were rot continved 
beyond his fifty-fifth year mala fide. We are at the moment not on that matter. 
In the affidavit of the Secretary to Government, Public Works Department, 
R. Thirumalai, it is now made out that further and detailed enquiry was directed 
by the Chief Secretary to the Government on the basis of the note, dated ioth March,,. 
1964 and ‘on this the Director of Vigilance registered the enquiry No. 8/HD/64. 
Copies of the petition, dated 28th February, 1964. and the note, dated 10th March, 
1964, have now beer given to the petitioner. The Secretary to the Government, 
Public Works Department, who had earl‘er not denigd the averments in the affi- 
davitof the petitioner of the grant of assurance certificates to eighteen persons, now 
states that on enquiry he understands that assurance certificates have been given only 
to two officers. He also stated that by inadvertence it was not specifically averred 
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that assurance certificates were given only to the two officers and none else. We 
cannot pass by these avermerts without remarking that the explaration now sub- 
mitted is puerile. Courts expect exactitude from officers of Goverrment or such 
matters. The question raised by the petitioner is of vital importarce to him. He 
has pleaded that the eighteen witnesses whose statements are relied upon for 
charging him with serious offences have been given assurance of total Immunity. 
This procedure in the investigation has been attacked as undermining the vcry 
foundation of criminal justice as administered in this country. . The petitioner 
would have it that the statements of these witnesses in whatever form they may be 
presented at the enquiry under section 251-A, Criminal Procedure Code, would have 
to be wholly discarded and the argument is that if these statements are out of 
the record, there will not be a tittle of material for framing charges against the peti- 
tioner. Wher the petitioner has come to this Court with that case, there is no 
repudiation in the earliest counter-affidavit filed in the matter denying that the 
assurance certificates have been granted to all these eighteen witnesses. The 
statements of these eighteen witnesses are ex facie valuable material for the prose- 
cution. It is only after the writ petitions had been taken up for arguments, at a 
crucial stage of the hearing, that supplemental affidavits are forth-coming limiting 
the grant of assurance to two of the chief witnesses. The Secretary to Govern- 
ment, Public Works Department now states on oath that on enquiry from the 
concerned officer he understands that only two assurance certificates have been 
given and that he is not personally aware of these facts relating to the granting of 
assurance certificates. The petitioner who has expressed apprehensions of mala 
Jfides-and ulterior motives in the prosecution may justifiably have the feeling that 
but for the supplemental affidavits he has a very good case. Naturally in his 
reply affidavit the petitioner states that the averment now that only two witnesses 
were given assurance certificates is an after thought and incorrect and the State 
should not be allowed to go back on its original counter-afficavit by a very responsible 
officer of the rank of the Secretary to’ the Government. 


: From the records now before us it is seen that a detailed enquiry was started 
on 15th April, 1964. But according to the prosecution the investi gation commenced 
only on 27th June, 1964, on a complaint given by G. K. Ranganathan, Deputy 
Superintendent of Police, Vigilance and Arti-Corruption, Madras, to the Addi- 
tional Superintendent of Police, Vigilance and Anti-Corruption. It is seen from 
the record that it is on 27th June, 1964, the first informatior report was submitted 
to the Principal Sessions Judge, Madras, the Special Judge. Sanction to prosecute 
‘was obtained on the 29th of September, 1964, in G.O. No. 3107 and the charge- 
sheet was filed before the Special Judge on the 5th of October, 1964. Itis submitted 
for the State that from 27th June, 1964, 47 witnesses have been exam‘ned in the 
investigation that followed and that only nine of these witnesses had been 
previously examined at what is termed a prelim‘nary or detailed enquiry. It is 
the case now that from these nine witnesses ‘only signed statements have been 
taken. A statement purported to have been recorded from Sivasubramaniam on 
27th June, 1964 is relied upon as his section 161, Criminal Procedure Code state- 
ment. But or gth June, 1964 a signed statement has been. taken from h'm and on 
22nd July, 1964, a statement has been taken from him under section 164, Criminal 
Procedure Code. Similarly from Chidambaram a signed statement was taker on 
grd June, 1964. A statement purported to have been recorded from h'm on 27th 
June, 1964, is relied upon as his section 161, Criminal Procedure Code statement. 
A statement under section 164, Criminal Procedure Code has beer recorded from 
him on 23rd July, 1964. Assurance certificates are admitted to have been given 
to these two witnesses wher the first signed statements were recorded from them. 


We do not think it necessary to go into greater details of the facts or the actual 
‘merits of the accusation. It is always embarrassing to a superior Court to deal with 
a matter still at the stage of enquiry and determination in the Court of first instance 
and particularly in a criminal matter where on the one hand the liberty and reputa- 
tion of the petitioner are at-stake and.on the other the interest of the public at large 
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that crime and unsocial acts which are offences under the law should be put down 
with firm hand. We may, however, state that we are not impressed with the con- 
tention that the proceeding should be quashed for the reason that it is the result 
of mala fides, or that a direction should now be given by the Court for the prosecution 
of the subordinate officers also. i 


As stated earlier we are not concerned in this case with the question whether 
the petitioner might have been continued in service. The inference which the 
petitioner draws as he states from the subsequent events of the use of inftuence by 
his deputy, Sivasankara Mudaliar, with the Chief Minister, finds specific repudia- 
tion in the affidavit of the Chief Minister. The Chief Minister in an affidavit 
filed very early in the proceedings has denied that Sivasankara Mudaliar is related 
to him and that Sivasankara Mudaliar used any infłuence with him for promotion 
as Chief Engineer. We have no reason whatever not to accept the Chief Minister’s 
Statement. Charge of communal or sub-communal bias is sought to be made out 
in the affidavits of the petitioner. In our view,.this charge is equally groundless. 
Such a charge is easily made and car. come in handy when there is nothing else to 
hang upon. Besides, these considerations are totally irrelevant ifin fact the petitioner 
is guilty of the offence with which he is charged and could be so found on relevant, 
legal and material evidence. Motive or malice in prosecution cannot absolve a 
criminal; may be if established it may have its effect in appreciation of the evidence 
for the prosecution. ` 


The charge of hostile discrimination coming under Article 14 of the Constitution 
is equally groundless. May be that several of the witnesses who have been examined 
and from some of whom signed statements have been taken by the police are 
equally blameworthy and are accomplices. It is felt by the prosecution that 
if they arraign the subordinate officers also along with the petitioner, the whole 
case may fail for lack of evidence. What weight would be given by the Court to 
the evidence of the accomplices is quite a different matter. It is well understood 
that evidence of accomplices is tolerated as a necessity as it mey be impossible te 
get sufficient evidence of many crimes unless some of the participants or at least one 
of them is-disposed to disclose the circumstances within his knowledge. Usvally 
pardon is tendered and an accomplice is taken as approver. As noticcd in Sarkar’s 
Evidence, eleventh edition, at page 1200: 


“The State may enter nolle prosequi against an accused and call him as a prose- 
cution witness, or the police may refrain from prosecuting a person with a view 
to call him as a witness against his confederates in the offence.” 


Under section 494, Criminal Procedure Code any Public Prosecutor may with 
the consent of Court withdraw from the prosecution of any person. Where interests 
of justice may require that every offender should be booked, equally interests of 
justice may require that where it is not possible, some at least are arraigned and 
the rest retained for giving evidence at the trial. The policy of not securing judicial 
pardon. to accomplices and bringing them as approvers but retaining them at the 
sole discretion of the prosecution may be open to question, but that cannot be itself 
invalidate the arraignment of the persons actually put up for trial. If it is laid 
down that all participants in a crime should be put ‘up for trial, grave consequences 
may ensue. Abbott, L.C.J. observed in his charge to the Grand Jury in March, 
1820 in Trial of Arthur Thistlewood for High Treason that 


BB ee Pte i ua it must not only happen that many heinous crimes and offences 
will pass unpunished, but great encouragement will be given to bad men, by 
withdrawing from their minds the fear of detection ard punishment throvgh the 
instrumentality of their partners in guilt, and thereby universal confidence 
will be substituted for that distrust of each other, which naturally possesses men 


engaged in wicked purposes, and which operate ®s one of the most effectual 





I. (1820) 33 How. St, Tr. 682, 689. 
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restraints against the commission of those crimes, to which the concurrence of 
several persons is required.” 

The demoralising effect of a general absolution by the prosecution authorities 
to practically all accomplices on the administration 1s ore thing, whether there is 
hostile discrimination against the person actually prosecuted is quite a different 
thing. It cannot be said that the superior officer and the subordinates are similarly 
situated. The subordinate may feel, that he should oblige his superior or otherwise 
incur his displeasure, and he could hardly run that risk. For the present we are 
not concerned with the merits of the case. That is a question which will fall for 
consideration if and when it becomes necessary for the accused to be tried for the 
offence. The accused may be perfectly blameless. But the question is if in fact 
the investigation reveals that there is a prima facie case against him, jt could be said 
that the prosecution of the chief alone is the result of an evil eye dnd unequal hand 
It is alleged for the petitioner that his immediate deputy, Sivasankara Mudaliar, 
having achieved his object and got the petitioner retired ard showing his spite 
further by getting all the staff in the H'ghways department under his control 
and setting up the subordinates against him. Assuming that Sivasankara Mudaliar 
bears illwill and malice against the petitioner, we are not pronouncing upon it, 
that cannot in the least affect the validity of the investigation and prosecution if 
itis otherwise regular. Itmay affect the cred’bility of the witnesses who happen 
to be subordinates of Sivasankara Mudaliar. That is a matter for consideration 
in the appreciation of evidence by the trial Judge, and much will depend upon 
the confidence in their testimony which the witnesses inspire. But certainly it 
cannot be said that there is any Objectionable discrimination in proceeding with 
the prosecution of the principal offender leaving out the subordinates. In this 
particular case they continue to be in service and subject to the disciplinary juris- 
diction in the service. 


Really the important question that is posed for consideration is the effect of 
the alleged contravention in the proceedings of sections 162 and 163, Criminal 
Procedure Code. The argument of the learned Counsel for the petitioner, Mr. V.K. 
Thiruvenkatachari, on this part of the case may be briefly summed up thus: 
Under section 251-A, Criminal Procedure Code which is the procedure to be adopted 
by the ‘Special Judge in this case, whether or not a charge has to be framed against 
the petitioner has to be decided by the Special Judge upon a consideration of all 
the documents referred to in section 173 and or such examination of the petitioner 
as the Special Judge may think it necessary and on hearing Counsel for the prosecu- 
tion and the petitioner. The documents referred to in section 173 are those specified 
in section 173 sub-clause 4 and include the statements, if any, recorded under section 
164, Criminal Procedure Code, and the statements recorded under sub-section (3) 
of section 161 of all the persons whom the prosecution proposes to examine as its 
witnesses. Learned Counsel submits that if there is any violation of sections 162 
and 163, the documents cease to be those whose consideration 1s provided under 
section 251-A, Criminal Procedure Code. If these documents are excluded, learned 
Counsel submits, there will be no material on which a charge could be framed 
against the petitioner in this case. The learned Special Judge would have to 
conclude that the charge against the petitioner is groundless and discharge him. 
For the prosecution it is submitted that the signed statements and assurances were 
all prior to the commencement of the investigation and they were not statemerts 
recorded under section 161, Criminal Procedure Code. The prosecution would 
have it that the investigation commenced on the filing of the first information report 
on 27th June, 1964 and not before. 

It will be convenient to set out sections 161 to 163, Criminal Procedure Code. 
“161. (1) Any Police Officer making an investigation under this chapter or any 
Police Officer not below such rank as the State Goverrment may by general or 
special order, prescribe in this behalf acting on the requisition of such officer may 
examine orally any person supposed to be acquainted with the facts and 
circumstances of the case. 


- 
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(2) Such person shall be bound to answer all questions relating to such 
case put to him by such officer other than questions the answers to which would 
have a tendency to expose him to a criminal charge or to a penalty or forfeiture. 


(3) The Police Officer may reduce into writing ary statement made to him 
in the course of an examination uncer this section, ard ifhe does so he shall make 
a separate record of the statement of each such person whose statement he records. 


162. (1) No statemert made by any person to a police officer in the course 
of an investigation under this chapter shall,ifreduced into writing, be signed by 
the person making it; nor shall a.y such statement or any record thereof, whether 
in a police diary or othe: wise, or ary part of such statement or record, be used 
for any purpose (seme as hereinafter provided) of ary inquiry or trial in respect of 
any offence uncer investigation at the time when such statement was made: 


Provided that when ar.y witness is called for the prosecution in such enquiry 
' or trial whose staiemer.t has beer. reduced into writing as aforesaid, any part of his 
statement, if duly proved, may be used by the accused, ard with the permission of 
the Court, by the prosecution to contradict such witress in the manner prescribed 
by section 145 of the Indian Eviderce Act (I of 1872) and when any part of 
such statement is so used, any part thereof may also be used in the re-examina- 
tion of such witness, but for the purpose only of explaining any matter referred 
to in his cross-examination. 


(2) Nothing in this section shall be deemed to apply to any statement falling 
within the provisions of section 32, clause (1) of the Indian Evidence Act 
(I of 1872), or to affect the provisions of section 27 of that Act. 


163. (1) No police officer or other person in authority shall offer or make or 
cause to be offered or made, any such inducement, threat or promise as is mentioned 
in the Indian Evidence Act, 1872, section. 24. 


(2) But no police officer or other persons shall prevent, by any cautior or 
otherwise, ary person from making in the course of any investigation. under this 
chapter any statement which he may be disposed to make of his own free will. 


One thing is clear that it is to statemerits recorded during investigation under 
Chapter XIV that sections 162 and 163.apply. Learned Counsel have taken us 
through these relevant provisions in Chapter .. XIV, Part V of the Code, headed, 
information to the police and their powers to investigate. The first question for 
consideration is when the investigation commenced in this case. Ultimately, this 
is a question of fact and often defies easy determination. In cases like habitual 
bribery and corruption it may ofter. be necessary to make preliminary and informal 
enquiries as to whether at all there is anything in the news floatir.g about corruption 
and bribery as to necessitate a formal investigation. There may be groundless 
charges inspired by pure malice, arorymous ard psevdorymous letters by dis- 
gruntled persons, may be, chagrined by the integrity of the officer and a formal 
investigation may damage the reputation of persons holding responsible posts. 
The other aspect is that in certain types of cases it may help delinquents to cover 
their tracks and vanish drying all sources of information. But it could be said that 
while an enquiry may start with shadowy beginnings ard vague rumours, once a 
police officer forms a definite opinion that there are grounds for investigating a 
crime, an invest*gat‘on under the Code has started. Anything sa'd or done subse- 
quently must be held to have been done or said during the investigation. As pointed 
out in H. N. Rishbud and Inder Singh v. The State of Delhi: 


“ Investigation usually starts on information relat'ng to the ccmmissicn of an 
offence given to an officer-in-charge of-a police station and recorded under sect’cn 
154 of the Code. If from information so received or otherwise, the cfficer-in-- 
charge of the police station has reason to suspect the commission of an offence, 

TE 
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he or some other subordinate officer deputed by him, has to proceed to the spot to 
investigate the facts and circumstances of the case and if necessary to take measures 
for the discovery and arrest of the offender. Thus irvestigation primarily con- 
sists in the ascertainment of the facts and circumstances of the case. By definition 
it includes ‘‘ all the proceedings under the Code for the collection of evidence 
conducted by a police officer.’ For the above purposes, the investigating officer 
18 given the power to require before himself the attendance of any person appearing 
to be acquainted with the circumstances of the case. He has also the authority 
to examine such person orally either by himself or by a duly authorised deputy”’ 


Section 154 of the Code provides for the recording of every information relating to 
the commission of a cognizable offenceif given to an officer-in-charge of a police 
station. Under section 156 any officer-ir-charge of a police station may without 
the order of a Magistrate investigate any cognizable case which a Court having 
jurisidiction over the local area would have power to enquire into or try under the 
provisions of Chapter XV relating to the place of enquiry or trial. Under section 
157 of the Code a police officer-in-charge of a police station has, iffrom information 
received or otherwise reason to suspect the commission cf an offence to forthwith 
send a report of the information to a Magistrate empowered to take cognizance of 
such offerce and commence investigation of the facts and circumstances of the case. 
Reference may be made in this connection to section 551 of the Code which provides 
that police officers superior in rank than officer-in-charge of a police station may 
exercise the same powers throughout the local area to which they are appointed as 
may be exercised by such officer within the limits of his station. Itis not questioned 
in this case for the petitioner or the prosecution that the police officer who conducted 
enquiries prior to the formal first information report lodged on 27th Jure, 1964, 
Was not a person competert to enter upon investigation. To recapitulate the pro- 
gress of the enquiry, even admittedly there has beer an earlier probe by the vigilance 
department prior to roth March, 1964. They had submitted a report on 1oth 
March, 1964 on which the Government had acted and retired the petitioner without 
giving him re-employment. It is admitted that this report, dated roth March, 
1964 was the definite information to the Government relating to certain corrupt 
activities of the petitioner. It is found in the counter-affidavit now filed for the 
prosecution that on.the orders of the then Chief Secretary to Government to conduct 
further and more detailed enquiry into the allegations revealed by the note, dated 
10th March, 1964, the Director of Vigilance and Anti-Corruption registered enquiry 
8/HD/64 on 15th April, 1964. G. K. Ranganathan, Deputy Superintendent of 
Police, Vigilance and Anti-Corruption, Madras City, admittedly conducted an 
enquiry in the matter pursuant to the registratior of the enquiry on 15th April, 
1964. He would state in his present affidavit that he had taken statemerts from 
nine witnesses during the enquiry conducted by him till the filing of what is relied 
on by the prosecution as the first information report on 27th June, 1964. He would 
have it that assurance certificates were given to two out of these nine witnesses all 
of whom have signed their statements. On behalf of the petitioner the presert 
version as to the number of the witnesses examired before 27th June, 1964, and 
the number of persons to whom assurance certificates have been granted is questioned. 
Tt is needless for us to decide at this stage which of the proposed witnesses for the 
prosecution were examined prior to 27th June, 1964, also which of them have given 
signed statements and which among them were given assurance of immunity pur- 
porting to be or behalf of the State. While it can be stated as a general principle 
that not every piece of information, however vague, intangible and indefinite need 
be recorded as first information report under section 154, Criminal Procedure Code, 
to start an isvestigation, it is equally clear that to permit a prel minary enquiry 
‘before recording the first information even after definite information as to the com- 
mission of an offence is received would be to destroy the value of the first informa- 
tion report and equally to provide room for fabrication of cases, If the first infor- 
‘mation could be recorded after a detailed enquiry into the offence is conducted, there 
is the danger and temptation to incorporate in the first information report details 
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and circumstances advantageous to the prosecution. Section 154 only provides for 
the receipt of information relating to the commission of a cognizable offence ; 
that is, the information should be such that it enables the police to come to the con- 
clusion that a cognizable offence has been committed. On receipt of such informa- 
tion the section provides for its being reduced to writing and authenticated by the 
person giving it. The substance of it has to be entered in a book to be kept by the 
officer-in-charge of the police station in such form as the State Government may 
prescribe in this behalf. Section 157 provides for the sending of the report of 
information to the Magistrate empowered to take cognizance of an offence, if from 
information received or othe: wise an officer-ir-charge of a police station. has reason 
to suspect the commission of ar offence which he is empowered under section 156 
to investigate. It is unnecessary to refer to several other features of the provisions 
of sections 154. to 157, Criminal Procedure Code. Under section 158 every report 
sent to a Magistrate under section 157 shall, if the State Government so directs. 
be submitted through such superior officer of police as the State Government, by 
general or special order, appoints in that behalf and such superior officer may 
give such instructions to the officer-'n-charge. of the police station as he thinks fit, 
and shall after recording such instructions on such report transm‘t the same without 
delay to the Magistrate. Section 157, it is seen casts 2an imperative ciuty on a police 
officer who has reason to suspect, be it from information received or otherwise, that 
a cognizable offence has been committed, to report forthwith the matter to the 
Magistrate and initiate investigation. The aforesaid provisions of the Code relating 
to registration and investigation of an offence do govern alto an offence under the 
Prevention of Corruption Act. Can a police officer by merely delaying sending a 
report to the Magistrate after the receipt of definite informaticn of the commission 
of an offence proceed upon what he would regard as more detailed enquiry and 
deprive the petitioner of the safeguards provided under section 162, Criminal 
Procedure Code, jn respect of the statements recorded during that enquiry? In 
our view, it would be a travesty of justice if the provisions intended with the dcfiritc 
object of safeguarding the accused could be evaded in that manner. The delay 
on the part of the investigating officer in registering the first information report 
may be an irregularity; but certainly the statement recorded subsequent to the 
receipt of definite information of the commission of an offence in gathering evidence 
of the offence would nonetheless be a statement recorded during investigat‘on 
and hit by section 162, Criminal Procedure Code. 


Investigation is defined by section 4 (1) of the Code as to include all the proceed- 
ings under the Code for the collection of evidence conducted by a police officer or by 
any person other than a Magistrate who is authorised by a Mag’strate in this behalf. 
In the so-called complaint, dated 27th June, 1964 filed by G. K. Ranganathan, 
Deputy Superirtendert of Police, Vig'lance and Anti-Corruption, it is stated that 
on the orders of the Government a full-fledged enquiry was conducted into the alle- 
gations of corruption, misconduct and malpractices against the accused, and that 
as a result of the enquiry conducted by h'm the instances of obtaining valuable things 
by corrupt or illegal or by otherwise abusing his position as public servant set out in 
the complaint have come to light. After setting out the instances, it is stated that 
from the same it would be seen that from 2nd January, 1961 to 14th March, 1964, 
the petitioner habitually obtained from his owr subordinates valuable things with- 
out consideration or for consideration which he knew to be inadequate and by 
corrupt and illegal means, abusing his position as a public servant, obtained for 
himself many valuable things, thereby committing offences punishable under sec- 
tions 161 and 165, Indian Penal Code ard section 5 (1) (d) and (d) read with section 
5 (2) of the Prevention of Corruption Act, 1947. Registration of a criminal case 
against the petitioner under the aforesaid sections is prayed for, as a regular investi- 
gation alone would facilitate the collection of additional evidence by way of recovering the 
various valuable things which he obtained from his subordinates, etc., by illegal means. 
It-is stated that in addition more incriminating evidence is likely to be forthcoming 
during a regular investigation. It is after this no doubt there was search of the 
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premises of the petitioner or. 2gth June, 1964 for the gathering of additional evidence 
by way of recovery of valuable things alleged to have been obtained by the peti- 
tioner, This complaint admits that some evidence had already been gathered. 
What is wanted is further evidence, particularly search of the premises of the peti- 
tioner. There is a clear admission of a prior full-fledged enquiry. This was after 
the registration of the offence by the Director of Vigilance and Anti-Corruption on 
15th April, 1964. In this first information report, datcd 27th June, 1964, no doubt 
the Additional Superintendent of Police, Vigilance and Anti-Corruption, Madras, 
R. N. Krishnaswami, would state that he is personally investigating the case. . Since 
this has been sent to the Special Judge, as first information report the prosecution. 
has taken this as the starting point for investigation. As already stated, it would 
be a travesty of justice to treat the investigation as commencirg from 27th June, 
1964. We are unable to appreciate any emphasis on the lodg'ng of the complaint 
by the Deputy Superintendent of Police, Vig'lance and Anti-Corruption to the 
Additional Superintendent of Police, Vigilance Anti-Corruption—between tweed- 
ledum and tweedledee. Substantial information and evidence it is found, has beer 
gathered before the so-called first information report was reg'stered. The fact of 
registration of the first information report long after steps Were taker, to gather evi- 
dence, cannot affect the question as to when the investigation started. Collection 
of evidence relating to the commission of an offence is one of the definite steps 
in the investigation of a case, and here the statements have been recorded from a 
material witnesses. The violation of rules in the taking of statements during the 
course of investigation cannot be got round by ignoring the investigation which 
preceded the formal lodging of the first information report as in th's case. In 
M. Nanavati v. State of Maharashtra, Subba Rao, J., speaking for the Court 
observes : 


“ But it is said that, as the information given by Puran Singh was not recorded 
by the police officer, Phansalkar as he should do under section 154 of the Code 
of Criminal Procedure, no investigation in law could have commenced within the 
meaning ofsection 156 of the Code. The question whether invest'gat‘on had com- 
menced or not is a question of fact and it does not depend upon any irregularity 
committed in the matter of recording the first information report by the cor- 
cerned police officer. Ifso, section 162 of the Code is immediately attracted.’” 


In our view the investigation in this case under Chapter XIV of the Code should be 
held to have commenced when G. K. Ranganathan, the Deputy Superintendent 
of Police started enquiry on 15th April, 1964. l 


Now we shall consider the effect of disregarding the provisions of sections 162 
and 163 while gathering evidence during the course of investigation. The policy 
underlying the prohibition in section 162 against taking the signature of a maker 
of statement appears to be that the witness at the trial should be free to make any 
Statement in favour of the petitioner which he may wish to make unhampered by 
anything which he might have said or might have been made to say to the police. 
The result of taking signature of the maker of statement to his statement would 
be to tie him down to the statement so recorded or at least to give him the impres- 
sion that he is so tied down and would not be free to make a different statement.. 
The maker of a statement may feel at the trial that he is not a free agent to give 
evidence. No doubt the evidence of the witress who has signed the statement, 
given in open Court at the trial does rot on that account only become inadmissible. 
There are no words for such prohibition jn the Code or the Evidence Act; nor 
can it be said that the entire proceedings and invest'gat’on get vitiated by taking: 
signed statements. The effect of signature on a statement may be in most cases 
to seriously impair to the evidence of the witness. Witnesses of standirg and cul- 
ture and with trained minds who m'‘ght have given signed statements may hardly- 
be expected to depart from what they have stated if subsequently statements are 
‘recorded from them under section 164, Criminal Procedure Code, or ev'dence taken 
NS 
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in Court. They may feel that they have pinned themselves down by the former 
signed statements, however, it might have been obtained. No doubt the question 
in each case would be whether the wintess appeared to havebeen influenced by the 
impression that since he has given a signed statement to the police he is bourd to 
repeat the same at the trial. The answer to this question would depend on the 
circumstances of each case, the nature and character of the evidence ard the wit- 
nesses involved. In Tahsildar Singh and another v. The State of Uttar Pradesh1, while 
discussing the objects sought to be achieved by section 162, Crim‘nal Procedure 


Code, referer.ce is made to the observations of Braund, J., in Emperor v. Aftab 
Mohammed Khan? : 


“As it seems to us it is to protect accused persons from being prejudiced by 
statements made to police officers who by reason of the fact that an Invest’ gation 
is known to be on foot at the time the statement is made may be in a position to 
influence the maker of it and, on the other hand, to protect accused persons from 
the prejud’ce at the hands of persons who in the knowledge that an investigation 
has already started, are prepared to tell untruths.’’ 


The following observation of a Division Bench of the Nagpur High Court in Baliram 
Tikaram v. Emperor’, is also referred : 


“The object of the section is to protect the accused both against over-zealous 
police officers and untruthful witnesses ”. 


The Supreme Court also cites the following passsage frcm the judgment of the 
Judicial Committee in Pakala Narayanswami v. The King Emperor :4 


“If one had to guess at the intention of the Legislature in fram‘ng a section in 
the words used, one would suppose that they had in mind to encourage the free 
disclosure of information or to protect the person mak'rg the statement froma 
supposed unreliability of police test'mony as to allegcd statements or both.” 


In Kotayya v. King Emperor®, their Lordsh‘ps of the Judicial Committee neted that 


“ Courts in India have always regarded any breach of the proviso to section 
162 as matter of gravity.” 


True it has been observed by their Lordships of the Judicial Committee in 
Zahiruddin v. Emperor, that where in contravention of section 162, sub-section (1) 
of the Code of Criminal Procedure a witness has signed a statement made to a 
police officer which has been reduced into writing, the evidence giver. by the witness 
who signed it does not become inadmissible and still less can it be sa‘d that the con- 
travention has the effect of vitiating the whole proceeding. Their Lordsh'ps observed 
that the value of his evidence, however, may be seriously impaircd as.a conse- 
quence of the contravention of the statutory safeguard. It is notcd that when the 
Mag’ strate or presiding Judge discovers that a witness has, while g'ving evidence, 
made material use of a statement made by him to the police, it is the duty under 
section 162 sub-section (1) of the Code to disregard the evidence of that witness as 
inadmiss‘ble. That of course can happen only when the matter goes to trial. 
We have to consider the case under the amended provisions of the Criminal Proce- 
dure Code with reference to section 251-A. We will be adverting to this aspect of 
the matter presently. 


An equally serious infraction of procedural safeguard during investigation 
alleged, is the giving of assurance of immunity from all prosecution to the esubordi- 
nate officers who have given the statement. Admittedly two such assurances have 





1. (1959) MLL.J. (Crl.) 759: (1959)2M.L.J. 4. (1939) 1 M.L.J. 756: L.R. 661A. 66: 
(S.C.) 201: (1959) 2 An.W.R. (S.C.) 201 : (1939) LL.R. 18 Pat. 224, 248 P.C. 
(1959) S.C.J. 1043: (1959) 2 S.C.R. (Supp.) 5. (1948) RL.R. Mad. 1, 10 (P.C.) : (1947) 
875. 1 M.L.J. 219 :L.R. 74 I.A. 65. 
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been given It is the petitioner’s casc that eighteen of the proposed witnesses had 
been given such assurances and the statements recorded from them. ‘Section 163 
of the Code in emphatic terms prohibits a police officer or other person in authority 
from offering or making or causing to be offered or made any inducement, threat 
or promise which would appear to a person from whom a statement is obtained 
grounds for supposing that by making the statement he would gain any advan- 
tage or avoid any evil of temporal nature. A police officer or a persor. in authority 
should, of course, not prevent by any caution or otherwise any person from making 
in the course of any investigation under the Code any statement which the person 
may be disposed to make of his own free will. Sections 160 to 164 of the Code 
must in this connection be read together. The reason behind the rules are obvious 
Where a statement is not make voluntarily but is the result of inducement or threat, 
there is a danger of the statement being false or at least biased. Referring to cor- 
fessions obtained by inducement or threat, Williams, J., in Reg. v. Mansfield*, said: 


“Itis not because the law is afraid of having truth elicited that these confes- 
sions are excluded, but it is because the law is jealous of not having the truth.” 


The same could be said of the statements obtained by inducement of threat. The 
ground for prohibition in section 163 is that it would not be safe to receive a statement 
made under any influence or fear. Such statements may hamper the due 
course of administration of justice. They may divert investigation from proper 
channels. Equally such injunctions are necessary for keeping under check the wide 
powers of investigation and search which are likely to jeopardise the cherished 
freedom of personal liberty and reputation. Mr. V. K. Thiruvenkatachari 
stressed on the demoralising and debasing effect of an investigation vitiated by grant 
of full absolution’ at the discretion of police officers and securing statements from 
colleagues or subordinates iù a public office or for that matter in any administrative 
department. Ifsuch procedure is condoned, it is submitted that any person who 
is approached for a statement may hesitate to refuse, as on his refusal others could 
be found in his place and the person refusing himself made a victim in his turn. 
The thesis is, no one is secure unless everyone is secure from the over-zealous investi- 
gating officer. The amnesty granted in this case purports to emanate from the 
Government and is of the widest character. We are not on the validity of these 
assurances Whether in law it is worth the paper on which it is engrossed. Neither 
the Criminal Procedure Code nor the Prevention of Corruption Act recognises 
the immunity from prosecution guaranteed under these assurances. It must be 
noted that the witnesses to whom assurances are given are themselves guilty of 
offences. ‘They are not just bribe givers to come under section 8 of the Prevention 
of Corruption Act. The grant of pardon is not in the discretion of the police 
authorities; it is a judicial function. Section 337 of the Code provides for tender 
of pardon to accomplices in certain cases. At any stage of the investigation or 
enquiry into or trial of the specified offences with a view to obtaining evidence of 
any person supposed to have been directly or indirectly concerned in or privy to 
the offences, conditional pardon could be tendered. Section 8 of the Prevention 
of Corruption Act provides that notwithstanding anything contained in any .law 
for the time being in force, a statement made by a person in any proceeding against 
a public servant for ar offence under section 161 or section 165 of the. Indian Penal 
Code or under sub-section (2) of section 5 of the Prevention of Corruption Act 
that he offered or agreed to offer any gratification (other than legal remuneration) 
or any valuable thing to the public servant, shall not subject such person to a prose- 
cution under section 165-A of the Penal Code: This is the only statutory immunity 
outside judicial pardon to which our attention has been drawn. Reference may 
be made to section 343 of the Code which runs thus : 


“ Except as provided in sections 337 and’ $38, no influence by means of any 
promise or threat or otherwise, shall be used to an accused person to induce him 
to disclose or withhold any matter.within his knowledge.” | 
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It cannot be gainsaid that assurances outside the law which cannot grant 
immunity under the law are likely to interfere in the proper discharge of duties by 
public servants. ‘The self-inculpatory statements they might have made would be 
hanging like aDamocles sword over them, and unless they are men of stron 
character and have made statements really voluntarily with a sense of responsibility 
to purify the administration and get rid of an incubus compelling them by his 
position to infamous acts, they may become handy stooges for unprincipled 
officers ready to take advantage of their plight. The danger of such statements is 
that the man getting fixed and pinned to a statement may readily seek further 
immunity by voluntarily accusing others if cornered. A statement so obtained: 
can also vitiate any subsequent statement recorded under section 164, Criminal 
Procedure Code. In <ahiruddin v. Emperor}, the Judicial Committee remarked 
that while the value ‘of giving evidence may be seriously impaired as a 
consequence of the contravention of the statutory safeguard under section 162, 
Criminal Procedure Code, the use by a witness while he was giving evidence of a 
statement made by him to the police give rise to different considerations. Their 
Lordships observed at page 188 : 


“The categorical prohibition of such use would be merely disregarded if 
reliance were to be placed on the evidence of a witness whe had made material 
use of the statement when he was giving evidence at the trial. When, therefore, 
the Magistrate or presiding Judge discovers that a witness has made material 
use of such a statement it is his duty under the section to disregard the evidence 
of that witness as inadmissible.” i 


Now we are dealing with literate witnesses holding positions of responsibility in 
Government office. If they have been called upon to go through the formality 
of signing their statements, obviously it must be with a view to make them stick 
to it; then it is hardly likely that these persons would vary or depart from the signed 
statements they had made, when later making'statements on oath before a Magistrate 
under section 164, Criminal Procedure Code. May be they will not be actually 
having on hand the statements previously made by them to gag them. But one may 
reasonably expect this class of persons, when called upon to state again what they 
have already stated, to at least previously refresh their memory as to what they had 
stated before and carry the same in their memory. Having pinned himself to a 
particular narration of facts in a signed statement, the maker would feel that when 
he is called upon to make a statement on oath before a Magistrate, he is not free 
to depart from his earlier statement. Thus the violation of the provision of 
sections 162 and 163 may impairastatement judicially recorded on oath under 
section 164. 


Of course irregularities and illegalities during an investigation do not neces- 
sarily vitiate the entire proceedings. The guilt of ar accused will be pronounced 
by Court on the evidence given at the trial and irregularities and illegalities during 
investigation will only affect the value of the evidence. When the case should go 
up for trial it will be for the trial Court to consider to what extent the testimony 
placed before Court is vitiated and to be discarded. If without any judicially 
recognised amnesty a person comes forward and gives evidence no doubt it is his 
look out. He is an accomplice ard his evidence will be looked with suspicion as 
tainted. But-the law does not make him an incompetert witness at the trial of 
another person in ‘respect of an offence in the commission of which he is an 
accomplice. Section 133 of the Evidence Act provides that an accomplice shall be 
a competent witness against an accused person. We are not here concerned at 
the present stage with the quality of such evidence at the trial and what confidence 
it can inspire in Court. The learned Advocate-Gereral referred to us in this con- 
nection to the decision of the Allahabad High Court in Emperor v. Har Prasad 
Bhargava, In that case in proceedings against a SuBordinate Judge for receiving 
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bribes, the.Government issued a notification to the effect that no prosecution. would 
be instituted by the Government against any. person who came forward with evidence 
that he had paid or offered bribe to the particular officer whose case was under 
consideration. In consequence of this notification, two persons came forward and 
gave evidence against the Subordinate Judge, being undoubtedly accomplices as 
regards the offence with which the accused was charged. Of course this was long 
before we had on the statute book section 8 of the Prevention of Corruption Act. 
The relevant passage is at page 231 and runs thus : 


“From a legal point of view the only difference in the case now before us is 
that neither Bhagirath nor Mangal Chand was ever an “ accused: person” at 
the: trial in which his evidence was tendered, within the mearing of the said 
section. ‘The real effect of the argurivént addressed to us on behalf of the accused 
on this point is that there is a method by which the prosecution, keeping strictly 
within the four corners of the Code of Criminal Procedure, m'ght, with the consent 
of the Court, ‘have put Bhagirath and Mangal Chand into the witness-box against 
Har Prasad Bhargava, each of them fortified by a judicial order of acquittal 
which would have barred their subsequent prosecution. They actually gave 
evidence without any such shield, though relying upon an extra judicial under- 
taking that the Local Government would not direct their prosecution. Whether 
their testimony is entitled to greater or less credit on this account is a question 
to be considered, but-it has nothing to do with the admissib'lity of the testimony. 
There is-abundant case-law in support of the propositions which we have laid 
down.” i i . 


Reference was also made for the State to the decision in Anant v. Emperor ?, where it 


is observed at page 319: l 
“ As to the assurance given to four persons, it is notorious that it is very difficult 
to get evidence in such. cases of bribery, and I see nothirg sinister in thè fact that 
it was considered necessary in.the present case to assure four people that they 
would not suffer by telling the truth.” ` 


But the princ’ples laid down in these cases do not in the least detract from the validity 
of the object*on taken to the statements recorded at the investigation and the consi- 
deration of those statements at the stage of framing charge under section 251-A. 
‘There has been deliberate violation of the provisions of the Code and a departure 
from-the recognised and lawful procedure for investigation. : When the law provides 
for a particular procedure and certain prohibitions are specifically indicated, there 
are there to be obeyed and not deliberately flouted. In Nazir Ahmad v. The 
King Emperor’, the Judicial Committee while considering non-compliance with 


statutory provisions in regard to sections 164 and 364, Criminal Procedure Codc, 
observed at page 641: 


“The rule which appliesis............ not less well recognised rule, namely, 
that where a power is given to do a certain thing ir a certain way the thing must 
be done in that way or not at all. Other methods of performance are necessarily 
forbidden: This doctrine has often been applied to Courts— Taylor v. Taylor, 
Taylor v. Keily, Ex parte Taylort.” 


In State of U.P. v. Singhara_Singh®, Sarkar, J., as he then was, referred to this rule 
thus: l 

“The rule adopted in Taylor v. Tylor, Taylor v. Keily, Ex parte Taylort, is well 

recognised and founded on sound principle. -Its result is that if a statute has 

- conferred a power to do an act and has laid down the method in which that power 

‘has to be exercised, it necessarily ‚prohibits the doing of the act in any other 

mannér than that which has been prescribed. The principle behind the rule js 
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that if this were not so, the statutory provision might as well not have been 
enacted.” — ' 


A point made on behalf of the accused is that as statements under section 161 (3) 
obtained on assurance of immunity from prosecution will have to be discarded, one 
of the weapons in the armoury of the accused, the right to contradict the witnesses 
for the prosecution by reference-to the statements recorded under section 162, is 
denied to the accused. It is, therefore, contended that the investigation should be 
struck down as illegal. 


Like all procedural laws the provisions of the Code are designed to subserve 
the ends of justice and not to frustrate them. One has to see the effect, if any, of 
the breach of the’ provisions of the Code in the advancement of justice, whether 
the illegality or irregularity is one that can be’ cured or is cured and whether the 
accused would be prejudiced by its presence. The Code itself does not define what 
is irregularity and what-is illegality and as pointed out by the Supreme Court in 
Willie (William) Slaney v. The State of Madhya Pradesh, illegality can only mean 
an incurable irregularity, incurable because of the prejudice leading to failure 
of justice, and the question of prejudice being a question of fact has to be decided 
by Court in each particular case. Imam, J. concludes his judgment in that case 
with the following observations: i i 


“In conclusion I would point out that the provisions of the Code of Criminal 
Procedure'are mearit to ‘be obeyed. Contravention ofits provisions are unpeces- 
sary and neither the prosecution nor the Courts of trial should ignore the provisions 
in the hope that they might find shelter under sections 535 and 537 of the Code. 
Where the contravention-is substartial and a retrial becomes necessary, public 
time is wasted and the accused is put to unnecessary harassment and expense.” 


In view of the amended procedure to be adopted in warrant cases instituted on 
police report under section 251-A, Criminal Procedure Code, statements recorded 
under section 162 have become more.important. While prior to the amendment 
of the Code in 1955 the use of the statement under section 161, Criminal Procedure 
Code, was limited, after the amer.dment of the. Code in 1955 the statement has vital 
role to play at a crucial stage of the procedure in the enquiry of cases triable by 
Court of Sessions and in the trial of warrant cases under sections 207-A and 251-A 


of the. Code. It is necessary to set out the following portions in section 173, 
Criminal Procedure Code : 


“179. tr) Every investigation under this Chapter.shall be completed without 
unrecessary delay, and, as soon as it is completed, the officer-in-charge of the 
police station shall— 


(a) forward to a Magistrate empowered to take cognizance of the offence, 
on a police report; a report in the form prescribed by the State Government 
setting forth the names of the parties, the nature of the information and the names 
of the persons who appear to be acquainted with the circumstances of the case, 
and stating whether the accused if arrested has been forwarded in custody, or 
has been released on his bond, and, ifso, whether with or without sureties...... 


(4) After forwarding a report under this section the officer-in-charge of the 
police station shall before the commencement of the inquiry or trial furnish or 
cause to be furnished to the accused, free of cost, a copy of the report forwarded 
under sub-section (1).and of the first information-report recorded under section 
154 and of all other documents or relevant extracts thereof, on which the prose- 
cution proposes to rely, including the statements and confessions, if any, recorded 
under section 164 and the statements recorded under sub-section (3) of section 161 
of all the persons whom the prosecution proposes to examine as its witnesses.” 
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The relevant provisions of 'séction 251-A under which the present enquiry is being 
proceeded with are: 


. ~ ‘'251-A (1) When, in any case instituted on a ‘police report the accused 
appears or is brought before a Magistrate at the commencement of the -trial, 
‘such Magistrate shail satisfy himself that the documents referred to in section 173 
have been furnished to the accused, -and if he finds that the accused has not been’ 
furnislied with -such documents or any of them, he shall cause them to ‘be. so; 
furnished. l a 


(2) If, upon consideration of all the documents referred to in section 173 and 
making such examination, ifany, of the accused as the Magistrate thinks necessary 
and after giving the prosecution and the accused an opportunity of being heard, 
the Magistrate considers the charge against the accused to be groundless, he shall 
discharge him. l : i a. 


(3) If, upon such documents being considered, and examination, if any, 

‘ being made and the prosecution and the accused being giver an opportunity 

- of being heard, the Magistrate is of opinion that there is ground for presuming : 

that the -accused has committea an offence triable ynder this Chapter, which 

‘such Magistrate is competent to try, and which, in his opinion, could be.adequately 
punished by him, he shall frame in writing a charge against the accused. 


(4) The charge shall then be read and explained to the accused and he shall 
be asked whether he is guilty or claims to. be tried. | n ed 


It will be seen ‘that under section 251-A no provision is made for examination of a 
witness before makirg n order under sub-section (2) discharging the accused or 
under sub-section (3) framing a charge. It will be interesting to compare these 
provisions: with the provisions of sections 252 to 255, Criminal Procedure Code, 
in respect of Warrant cases instituted otherwite than on police report. In such 
cases: there is provision for taking evidence by the Court before framing of charge. 
The ‘procedure has been simplified in cases taken cognizance on police report by 
reason of the provision for pr: vious enquiry and investigation by a competent police 
officer. A trained person has collected. the evidence that would be available. at 
the trial. As noticed in Ramnarayan Mor and another v. State of Maharashtra}, 


“In a warrant case therefore there will be no evidence of witnesses and the 
examination of the accused if found necessary by the Magistrate must of neces- 
‘sity be restricted to the circumstances appearing from the documents -under 
section 173 (4). The Legislature has therefore in enquiries in warrant cases 
contemplated examination of the accused solely upon circtmstances appearing 
from the documentary evidence referred to in-section 173 (4) and it cannot be 
assumed that the examination of the accused in respect of circutnstarces appear- 
ing from those documents which are not proved but of which copies have been 
furnished to the accused, is so inconsistent with principles of criminal 
jurisprudence that it must be discountenanced.”’ | 


While referring to the change in the procedure that had been brovght about at 
the same time in committal proceedings by section 207-A of the Code which. their 
Lordships had to consider in the above case, itis observed at page 1076: nag 
“ Normally in a-criminal trial, the Court can proceed on’ documents which 
_are duly proved, or by the rules of evidence made admissible without formal 
proof, but under the amended Code the Leg:slature'has in section 207-A pres- 
cribed a special procedure in proceedings for commitment of the accuscd. The 
‘record consists,of the oral evidence recorded under sub-section (4) of section 179, 
and it would be difficult to regard only those documents which are duly proved, 
or which are admissible without proof as “evidence ” within the meaning of 
..clause (6) (of section 207-A) and not the rest. There is no substance in the 
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contention that the Legislature could not have intended that the accused should 
be examined in respect of documents which are not duly proved before the Court, 
because to do so might in some cases operate as “ a trap for the accused.” - The 
object of the examination it may be remembered is to afford an opportunity to 
the accused to explain any circumstances appearing against him.” 


Under the amended procedure relating to warrant cases instituted on police report 
also the documents referred to in section 173 of the Code are the material on which 
the accused has to be discharged or charges framed and the accused made to stand 
op his trial. The examination of the accused by the Magistrate at that stage can 
only be with reference to the documents. The documents referred to under section 
173 which thus now have positive role in the framing of charges, include the state- 
ments and confessions, if any, recorded under section 164 and. the statements 
recorded under sub-section (3) of section 161 of al] the persons whom the prosecu- 
tion proposes to examine as its witnesses. While prior to the amendment of the 
Code in 1955 statements recorded at the investigation stage had a limited use, 
though important from the point of the accused, now they provide the basis for the 
framing of charge. Prior to the amendment statements made by prosecution 
witnesses of the investigation, being the earlier statements made by them with refer- 
ence to the facts of the case, were valuable material for testing the veracity of the 
witnesses examined in Court with particular reference to their recorded statements 
when they happend to be at variance. Such statements were cons:dered only 
with a view to weigh the evidence actually adduced in Court. Now as pointed out 
above, they are in a sense evidence, though only at the stage of enquiry before fram- 
ing charge and for framirg charge. The Evidence Act defines evidence to mean 
and include also all documents produced for inspection of Courts. In Rdmanarayan 
Mor and another v. State of Maharashtra}, the documents referred to ip section 173 (4) 
are considered as part of the evidence mentioned ir section 207-A. As these docu- 
ments are the matter which a Magistrate has to consider under sections 251-A (2) 
and (3), it would be operi to the prosecution, and the accused to rely upon or refer 
to them in support of their respective contentions, when they exercise the right of 
' being heard under sub-clauses (2) ard (3) of section 251-A. Section 162 (1) while 
prohibiting the signing of statements recorded under section 161 (3) by the person 
making the statements places an embargo on its user for any purpose subject to 
the latter provision in the Code. 


“nor shall any such statement..............be used for any purpose save 
as hereinafter provided.” 


Sections 207-A and 251-A provide for the user of these statements at the stage of 


committal or. framing charge as the case may be. In Ukha, Kolhe v. State of 
Maharashtra, it is stated : 


“ Exclusion from evidence of any part of a statement made to a police officer 
or a record from being used for any purpose at any enquiry or trial in respect of 
an offence under investigation at the time when such statement was made in 
“save as hereinafter provided’. The word “hereinafter” is in our judgment 
not restricted in its operation to section 162 alone, but apples to the body of the 
Code; to hold otherwise would be to introduce a patent inconsistency between 
section 207-A ard section 162 of the Code, for by the former section in committal 


proceeding, statements recorded: under section 162 are to be regarded as 
evidence”. . . 


Such being the scope of section 251-A, infraction of the provisions of the Code in 
the matter of investigation brought to the notice of the Court before the framing of 
charge cannot be passed over leaving the accused to stand trial for charges framed 
on material gathered in violation of the provisions of the Code. No doubt illegality 


m raf. 
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committed in the course of investigation does not affect the competence or jurisdic- 
tion of the Court for trial. Where cognizance of case had in fact been taken and 
the case had proceeded to termination, the invalidity: of the preceding investiga- 
tion, it has been held repeatedly, does not vitiate the result, unless miscarriage 
of justice has beer caused thereby. But the position would be different, if the 
illegality is discovered at the early stage of the proceeding. . In State of M.P. v. 
Mubarak Alit, an objection was.taken before the trial began before the Special 
Judge that the invest’gation had beer carried on in violation of section 5-A of the 
‘Prevention of Corruption Act. The Order of the H'gh Court in the matter providing 
‘for rectification of the defect and curing of the illegalityin the investigation direct- 
ing the Special Judge to order the Deputy Superintendent of Police to carry’ on 
investigation while the case remained pending on the file of the Special Judge was 
upheld by the Supreme Court. In H, N. Rishbud and Inder Singh v. The Siate of 
‘Delhi®, after observing that where. cogn'zance of the case has in fact been taken 
and the case has proceeded to termination the investigation will not vitiate the 
result unless miscarriage of justice has been caused thereby, it is stated by Jagan- 
nadha Das, J. : E 


“ Tt does not follow, however, that the invalidity of the investigation is to be 
completely ignored by the Court during trial. When the breach of such manda- 
. tory provision (section 5 (4) and proviso to section 3 of the Prevention of Corruption 
Act and section 5-A ofthe Act) is brought tothe knowledge -of the Court at a 
: sufficiently early stage, the ‘Court, while not declining cogn'zance, will have to 
take the necessary steps to get the illegality cured and the defect rectified, by 
ordering such reinvestigation as ‘the circumstances of an individual case may call 
for........++..+. When the attention of the Court is called to such an ille- 
` gality at a very early stage it would not be fair to the accused rot to obviate the 
- prejudice that may have been caused thereby, by appropriate orders, at that stage 
' but to leave him to the ultimate remedy of waiting till the conclusion of the trial 
: and of discharging the somewhat difficult burden under section 53% of the Code 
of Criminal Procedure of making out that.such an error has in fact occasioned a 
' failure of justice. It is relevantin this context to observe that even if the trial had 
proceeded to conclusion and the accused had to make out that theré was in fact a 
failure of justice as the result of such an error, explanation to section 537 of the 
Code of Criminal Procedure indicates that the fact of the objection having been 
raised at an early stae of the proceeding is a pertinent factor. To ignore the 
‘breach in such a situation when brought to the notice of the Court would be 
virtually to make a dead letter of the peremptory provision which has been enacted 
on grounds of public policy for the benefit of.such an accused.” 


Learned Counsel for the petitioner attacked the propriety of taking selfincri- 
minatory statements even in cases where there has been no assurance of immunity 
from the prosecution. .Some of these persons have admitted making manipulations 

‘in the nominal muster rolls, to reimburse themselves the cost of valuable things 
provided for the petitioner. It is unnecessary for us to examine at length the ques- 
tion whether these admissions in ‘the statements which are confessions of guilt 
should be: discarded by the Special Judge, as the learned Advocate-General, to 
a specific question from Court, stated that the-record of such manipulations has to 
be discarded as not proper material for consideration. The learned Special Jucge 
has not considered these vitiating features in regard to the documents that have been 
placed before him while ordering the framing of charges against the petitioner. 


' Inthe light of the above discussion, it is clear that the present order of the Special 
Judge directing the framing of charge on consideration of the statements before h'm 
under section 173 (4), Criminal Procedure Code, without reference to the illegalites 
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in the investigation has to be quashed. The Special Judge will have to take up the 
matter orice again and consider the case excluding from considerat’cr. all statements 
recorded under sections 161 (3) and 164 which are found vitiated in the light of the 
observations made herein. The Special Judge will also exclude while cons‘der- 
ing the statements Which are not otherwise violative of sections 162 ard 163 of the 
Code, portions of the statements which are self-incriminatory and confessional in 
character of the maker. 


The State has preferred Criminal Revision Case No. 294 of 1965 questioning the 
view of the Special Judge that no charge could bse framed in the case Under sec- 
tion 5 (1) (b) of the Prevention of Corruption Act read with section 5 (2) of the Act. 
The Special Judge egreed with the contention on behalf of the accused that sec- 
tion 5 (1) (6) of the Prevention of Corruption Act like section r65, Indian Penal 
Code, was designed to cover only cases of receipt of valuable things by public servant 
from third parties who have any business béfore him and not from cfficers subordi- 
nate to him. It is not the case for the prosecution that the documents warrant 
a charge for receipt of valuable things from third parties who are not subordinate 
of the petitioner. Their contention is that the sub-section would include acceptance 
of valuable things from subordinates. The Special Judge has taken the view that 
the offence would come under section 5 (1) {d} of the Act, that is, by corrupt or illegal 
means or by otherwise abusing his position as public servant, he has obtained for 
himself or for any other person any valuable thing or pecuniary advantage. In our 
view the interpretation placed by the Special Judge on section 5 (1) (b) 1s correct. 
The language used in section 5 (1) (6) 1s identical with the language of section 165, 
Indian Penal Code. Though the illustrations to the section cannot govern its 
interpretation, the illustrations under section 165, Indian Penal Code, are at any 
rate where there is ambiguity, indicative of the scope of the section. The illustra- 
tions refer to receipt of valuable things from third parties. The material portion of 
section 5 may be set out: ` 


_ §- (1) A public servant is said to commit the offence of criminal misconduct 
in the discharge of his duty,— 


(6) if he habitually accepts or obtains or agrees to accept or attempts to 
obtain for himself or for any other person, any valuable thing without considera- 
tion or for a consideration which he knows to be inadequate, from. any person 
whom he knows to have, been or to be, or to be likely.to be concerned in any pro- 
ceeding or business transacted or about to be transacted by him, or having any 
connection with the official functions of himself or of any public servant to whom 


he is subordinate, or from zny person whom he knows to be interested in or related 
to the person so concerned ; 


td) if he, by corrupt or illegal means or by otherwise absuing his position 
as public servant, obtains for himself or for any other person any valuable thing 
or pecuniary advantage. 


_ In our reading of the section the acceptance of valuable things which constitutes an 
offence of criminal misconduct is acceptance, (i) from any person (whom he knows 
to have been or to be likely to be} (a) concerned in any proceeding or business trans- 
acted or about to be transacted by him or (b) concerned in any proceeding or busi- 
ness having any connection with the official functions of himself or of any public 
servants to whom he is subordinate, and (ii) from ary person whom he knows to be 
interested in or related to the persons so concerned as in (i) ta) or (4). Itis not 
contended for the prosecution that the words having any connection with the official 

functions of himself are to be red as qualifying agy person. It is difficult to include the 
subordinates of an officer as persons concerned in any business transacted or to be 
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transacted by him. It is not conterded that on the facts of this particular case the 
subordinate officers were ip any way concerned in any proceedings before the accused. 


Ir the result Writ Petition No. 391 of 1965 and Criminal Miscellaenous 
Petition No. 934 of 1965 are allowed. The order, dated 16th January, 1965 of the 
Special Judge in Criminal Miscellaneous Petition No. 86 of 1964, is quashed. The 
Special Judge is directed to take up the matter for fresh consideration in the l‘ght of 
the observations made above. Writ Petition No. 390 of 1965 and Criminal Revision 
Case No. 294 of 1965 fail and are dismissed, No costs in thé Writ Petiticns. 


R.M. —— W. P. No. 391 and Cri. M.P 
No. 934 of 1965 allowed. W. P. 
No. 390 and Cri. R.C. No. 294 of 
: 1965 dismissed, Matter remitted. 
IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present —Mr. Justice T. RAMAPRASADA Rao. 
Palaniswami Naicker .. Appellant” 
v. 
Chinnaswami Naicker ` .. Respondent. 


Easements Act (V of 1882), sections 4, 13 (e) and (f) and section 15—An casement of 

way—Requirements—Existence of dominant and servient tenements—An easement being 

. appurtenance to the dominant tenement, passes with the property—Omission to mention 

in the conveyance—Egfect—sSuit pathway apparent and continuous for nearly 25 years— 
Easement by prescription. ) 


Pleadings—Alternative plea—Either of ownership or easement of the suit pathway—If 
permissible. 


An easement of way being an affirmative easement enabling the dom‘nant 
owner to use the servient tenement, ought to be continuous and apparent. It 
should be peaceably and openly enjoyed as of right and as an easement. It may 
have its origin in a statute or in an express or implied grant or acquired by pres- 
cription. Such a prescriptive right of way can be destroyed only by a totality of 
cessation of the exercise of such a right. As the definition postulates, the inter- 
ruption of the course of way should be significant. In the instant case, there is no 
acceptable evidence to show that there has been a telling interruption leading to a 
normal presumption as to extinguishmert of the right of way originally created 
by the instrument of 1890. A right of way enjoyed as an easement of another” 
land passes with the transfer of the dominant tenement, whether it be by aliena- 
tion or succession. ` An easement being an appurtenance to the dominant tene- 
ment, passes with the property and it cannot be destroyed or extinguished by the 
casual omission of a draftsman while drawing up a conveyance deed. Thus the 
omission of the suit pathway in Exhibit B-2 dated 24th March, 1904, and of the 
existence of the accredited easement of way in question over the southern portion 
is not a material circumstance so as to delimit in any way the vested right in the 
plaintiff.- But it should be noted that in the Exhibit, dated 2grd June, 1932, this 
right is expressly mentioned. ` 


It is also indisputable in this case that there exists the dominant and serviert 
tenements. .Therefore, the easement of way provided in the.instrument of 1890 
got itself attached to the northern portion of the originally composite land. 
It is therefore not a right in personam but a right in rem. 


From the evidence in this case it is clear that the suit pathway is apparent 
and continuous for nearly 25 years. Therefore, there is little difficulty in holding 
that the easement ir this case is one which has been secured by prescription and 
enjoyed as such. The eatement should be deemed to have been secured within 
the meaning of section 15 of Indian Easements Act. 
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Held also that, such an alternative plea (z.¢-, either of ownership or of easement) 
even if it could-be presumed to have been pleaded in the instant case by the plain- 
tiff, is permissible provided the plaintiff presses only one of them at the appro- 

. -priate time. The plaintiffin this case hadrelied on the right of easement of way 
at all material times. Therefore, the plaintiff cannot be non-suited on that 
account. i i 


Appeal ‘against the Decree of the Sub-Court, Dindigul, in A.S. No. 14 of 1961 
preferred against the Decree of the District Munsif’s Court, Palani, in O.S. No. 74 
1960. l ~ ty _ . l 

T. P. Gopalakrishnan, for Appellant. |. -. 

T, R. Ramachandran ana K. Narayanaswamy, for Respondent. 

The Court delivered the following 


JupemeNT.—The defendant is the appellant in this second appeal. Both the 
Courts below described the suit as a suit for declaration and mandatory injunction, 
But, on a fair reading of the plaint, it is clear that the plaintiff asked for a declaras 
tiori that he is entitled to use the pathway in question for takirg his cart, cattle, 
etc., and consequently asked for a permanent injunction restraining the defendant 
or his men from obstructing such user by the plaintiff of the suit pathway. In 
effect, therefore, ‘the suit is for a declaration of right to use the suit pathway. 
Learned Counsel for the appellant took me through paras. 5, 6, 7 and 8 of the plaint 
to show that the relief asked for by the plaintiff is one for a declaration that he is 
entitled to an easement or right of way within the meaning of section 15 of the Ease- 
ments Act and that in substance and in effect the suit is not one for declarat'on of 
ownership of the-suit property in the appellant. : 


The plaintiff ‘purchased the property marked ABCODE in the sketch annexed 
to the plaint under Exhibit A-4 dated 23rd June, 1932. In this document an express 
mentionismade that the plaintiff and his successors in interest are entitled to aright 
ofingress ard egress over the suit property DOA MLGH in the sketch. The plaintiff’s 
predecessor-in-interest, however, purchased this very property ABCDE under 
the sale deed Exhibit B-2, dated 24th March, 1904, wherein no mention is made 
about the suit pathway DCKMLGH. -It is however alleged in the plaint that the 
plaintiff's préedecessor-in-interest as well as the plaintiff were using the pathway 
DCK MLGBH, which will be hereinafter referred to as the suit pathway, for taking out 
their cattle from the property ABCDE. . In fact, the plaintiff, in his plaint as well 
as by oral evidence, sought to establish that his claim to use and to have a right of 
way ‘over the suit pathway was well over 22 years, and such user was uninterrupted 
and that therefore he had secured. an easementary right within the meaning of 
section r5 of the Easements Act. The defendant however contended that the suit 
pathway was vot in existence and the plaintiff did never secure any right known to 
law to use the same and claim aright over it, On a dismissal of the suit by the 
District Munsif the plaintiff appealed and the first appellate Court reversed the 
decision of the learned District Munsif and found that the suit pathway was abso- 
lutely necessary for. the enjoyment of the property ABC.DE and that such a right 
ran with the land. He also found, as a matter of fact, that the suit pathway always 
existed and believed the oral evidence let in on the side of the plaintiff that the dis- 
puted pathway was in the enjoyment of the plaint ff and his prececessors for well 
over: 20 years. He did not agree with the content’ons raised before h'm that the 
suit as framed:was not for the declaration of an easement right, but appears to be 
for a declaration of ownership in the suit pathway, and came to the conclusior that a 
legal inference as to the existence of the right in favour of the plaintiff could be drewn 
from the evidence, oral and documentary, adduced in the case. The learned 
Subordinate Judge ultimately found that there was a pathway as allegcd by the 
plaintiff over which he had a right of easement, which he characterised as ease- 
ment of necessity Within the meaning of section 13 (¢) of the Easements Act. He 
therefore upheld the claim of the plaintiff avid decreed the suit. 
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The defendant has come up in appeal to this Court on the judgment of the 
learned Subordinate Judge. Mr. T. P. Gopalakrishnan, learned Counsel for the 
appellant, pressed before me the following points. (1) The claim of the plaintiff 
as initiated by him in the pleadings is ‘one for ownership of the suit pathway and 
therefore he is not entitled to a declaration that he has secured an easement right 
under the provisions of the Easements Act, and such a legal inference drawn by the 
lower appellate Court consequentially securing a legal right which was not asked for 
in the plaint cannot be envisaged and granted, and that therefore the suit as framed 
is not maintainable. In support of his contention, the learned Counsel referred to 
the decision reported in Imamdin v. Nizam Dian. ‘The observation of the lower 
appellate Court that the easement in question is an easement of necessity is unsus- 
tainable in view of the decisions reported in Krishnamargu v. Marraju?, and Subba 
Rao v. Lakshmana Rao®, ` 


Learned Counsel for the respondent would state that the property ABCDE 
was parcelled out of a comp^site property which was orig‘nally in the family of one 
Kothu Supba Naicker and -the composite property was divided into two, the 
northern and the southern portions, and one branch of the family retained the nor- 
thern portion and the other ‘branch the southern portion. By subsequent alienation 
by the members of the erstwhile family which originally owned the composite pro- 
perty the plaintiff became the owner of the property ABCDE (the northern portion) 
under Exhibit A-4, dated 23rd June, 1932, hereinafter referred to as dominant tene- 
ment, and the defendant’s father and his brothers secured the southern portion of 
the composite property under the document Exhibit A-3, dated 27th May, 1890, 
hereinafter called the servient tenement. In fact, the defendant’s father purchased 
the portion that fell to the share of his brothers and thus became the sole owner 
of the southern portion. In Exhibit A-3, specific mention is made about the suit 
property. The recital in this document in so far as it concerns the suit path, is as 
follows . 7% 


Arar GamA@eri smuswiG unos of _@xiGurr_@.’’ 


It was sought to be contended that the scope of the recital is that when the 
members of the ancient family divided and partitioncd their composite holdings 
a personal privilege only was granted to Chinna Venkatasami Naicker. The learned 
Subordinate Judge rightly observed that this right given to Chinna Venkatasami 
Naicker under Exhibit A-3 cannot be deemed to be a personal privilege granted to 
him, but a legal inferer.ce should be drawn that a right of way in the nature of a 
burden over the suit pathway in question was for ever created under that document 
at the time of partition. I do not agree with the observation of the learned Dis- 
trict Munsif that it was a right or privilege conferred on Chinna Venkataswami 
Naicker. The learned Subordirate Judge rightly observed that this right given to 
Chinna Venkatasami Naicker under Exhibit A-3 cannot be deemed to be a personal | 
privilege granted to him, but a legal inference should be drawn that a right of way in 
the nature of a burden over the suit pathway in question was for ever created under 
that document at the time of partition. I do not agree with the. observations of the 
learned District Munsif, that it was a right or privilege conferred on Chinna 
Venkatasami Naicker, because he happened to be the co-owner.of.the property. 
If really, as is sought to be made out, before me, there are other openings available 
to the land ABCDE, particularly in the north and its west, it is unnecessary 
to provide expressly a pathway in the southern portion of the composite property 
so as to create a right of way therein for the owners of the rorthern portion of the 
property. In this view, it cannot be saic that the right given to Chinna Venkatsami- 
Naicker under the deed of partition Exhibit A-3, dated 27th May, 1890 is a right 
which is ext'nguished onthe death of Chinna, Venkatasami Naicker and that it does 
not pass along with theland er from generation to generation to the owners of the 


mew 
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northern portion of the Jand. I am not satisfied that the learned District Munsif, 
in brushing aside the evidence of disinterested witnesses like P.Ws. 1 and 3, has 
given any acceptable reason for the same. 


“Easements ” is defined in section 4 of the Indian Easements Act, 1882, as 
follows: 


“ An easement is a right which the owner or occupier of certain land possesses, 
as such, for the beneficial enjoyment of that land to do and continue to do some- 
thing are to prevent and continue to prevent something being done, in or upon 
or in respect of certain other land not his owr. 


The land for the beneficial enjoyment of which the right existsis called the 
dominant heritage, and the owner or occupier thereof, the dominant owner; 
the land on which the liability is imposed is called the servient heritage, and the 
‘owner or occupier thereof, the servient owner.” 


Section 13 te) and (f) provide as follows : 


“ Where a partition is made of the joint property of several persons (e) if an 
easement over the share of one of them is necessary for enjoying the share of 
another of them, the latter shall be entitled to such easement; or (f) if such an 
easement is apparent and continuous and necessary for enjoying the share of 
latter as it was enjoyed when the partition took effect, he shall, unless a different 
intention 1s expressed or necessarily implied, be entitled to such easement.” 


Section 15 of the Act inter alia provides: 


ce 


RENNRS Where a right of way or any other easement has been peaceably 
and openly enjoyed by any persons claiming title thereto, as an easement, and 
as of right, without interruption and for twenty years........ Explanation I. 
Nothing is an interruption within the meaning of this section unless there is an 

. actual cessation of the enjoyment by reason of an obstruction, by the act of 
some person other than the claimant, and unless such obstruction is submitted 
to or acquiesced in for one year after the claimant has notice thereof and of the 

. person making or authorising the same to be made.” 


In fact the Attorney-General for Southern Nigeria v. John Holt, their Lordships of 
the Privy Council explained the term ‘ easement’ as meanirg : 


“Those occasional rights which an owner or occupier of a land may possess 
in addition to his ordinary rights of property which are legally exercisable by 
him within the boundaries of his own land.” M 


We are concerned in this case with an easement of way. 


Ar easement of way being an affirmative easement enabling the dominant 
owner to use the servient tenement, ought to be continuous and apparent. It 
should be peaceably and openly enjoyed as of right and as an easement. It may 
have its origin in a statute or in an express or implied grant or acquired by pres- 
cription. Such a prescriptive right of way car be destroyed only by a totality of 
‘cessation of the exercise of such a right.’ As the definition itself postulates, the 
interruption of the course of way should be significant. In the instant case, there 
is no acceptable evidence to show that there has been a telling interruption leading 
‘to a normal presumption as to extinguishment of the right of way originally created 
by the instrument of 1890. Can it be said that there has been a snap in the chain 
of continuity of the assessment by the non-mention of the same in Exhibit B-2 which 
‘is the sale deed in favour of the’ predecessor in title of plaintiff. A right of way 
enjoyed as an easement of another’s land passes with the transfer of the dominant 
tenement, whether it be by alienation of succession. In my opinion, the omission 
to mention the obvious in a conveyance deed is immaterial. Of course, when such 
a recital is there, it may be considered as supporting*evidence. An easement being 


—_ 








1. L.R. (1915) „AG. 599. 
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an appurtenance tọ the dominant tenemert, passes with the property arid it cannot 
be destroyed or extinguished by a casual omission of a draftsman while drawing up 
a conveyance deed. Thus the omission òf the suit pathway in Exhibit B-2 and of 
the existence of the accredited easement of way in question over the southern portion 
is not a material circumstance so as to delimit in any way the vested right in the 
plaintiff. It should not however be forgotten that Exhibit A-4 dated 29rd June, 
1932, this right is expressly mentioned.. As already stated, disinterested witnesses 
examined on the side’.of the plaintiff have spoken to the user of the suit pathway 
‘by the dominant owner. It is however contended that the right of way granted 
under Exhibit A-3 is a personal right to Chinna Venkataswami Naicker. In 
my Opinion it is not so. We have seen the'express provision in section 13 (e) and 
(f) of the Easements Act. It is indisputable in this case that there exists the 
dominant and the servient tenements. Therefore, the easement of way provided 
in Exhibit A-3 got itselfattached.to the northern portion of the originally composite 
land. It is therefore not a right in personam but a right.in rem. As observed in 
Krishna Iyer v. Venkatachala Mudali}. - l 


“ An easement is an incorporated right exercised in, or over, corporeal property 
for the beneficial enjoyment of other corporeal property.” 


This leads on to the question as to what is the nature of the easement secured 
by the dominant owner in the instant’case. Reliance is placed by learned Counsel 
for the appellant on the decision Krishnamaraju v. Marraju®, That was a 
case Wherein the partition deed, whilst it makes special provision: for giving 
means of access to the various portions of the partitioned property is silent as to 
the means of access over the appellant’s share therein, which was clajmed by the 
respondent in that case. In fact, their Lordships say that-the respondent therein 
failed to establish any right by agreement. In those circumstances, their Lordships 
were of the view that if “ A ” has a means of access to his property without going 
over B’s land, A cannot claim a right of way over B’s land on the ground that it is 
the most convenient means of access. The word “ necessary’, their Lordships 
observed, must be construed in its ordinary sense. ‘This decision, however, is not 
strictly applicable to.the facts of this case. In Exhibit A-3, there is an express 
recital that a right of way is‘given to the dominant owner over the suit pathway 
in the southern portion. There is also oral evidence’ by neighbours who are not 
interested in the litigation, to show that the suit pathway was enjoyed as of right 
and as of easement by the dominant owner for nearly twenty years. The question, 
however, remains whether in the instant case the easement can strictly be said to 
be an easement of necessity. Learned Counsel for the respondent does not put his 
case in this extreme fashion, but submits that the easement in question is one acquired 
by prescription. In Subba Rao v. Lakshman Rao®, the following passage which found 
favour with their Lordships constituting the Full Bench is very apposite in this case— 

“ An: easement by prescription is capable of-being acquired only if the user 
during the statutory period has been with the animus of enjoying the easement 
as such in the land of another and not if the user had been in the consciousness. 
of one’s own ownership over the same.” 


The question of animus, no doubt, is always one of fact. Even from the sketches 
filed along with the plaint and shown to me at the hearing, it is clear that the suit 
pathway is not- only apparent, but continuous. If, thus the: suit pathway is 
apparent and continuous, there is little difficulty in holdirg that the earement in 
this case 1s ore Which has undoubtedly been secured by prescription and enjoyed 
as such, if not as an easement of necessity. See Morgan v. Kirey*, Apart from this, 


easement should be deemed to have been secured within the meaning of section 15, 
of Indian Easements Act already cit 


SS, 


1. (1871-74) 7 M.H.G.R. 60. 3, (1926) LL.R. 49 Mad. 820. 
2. (1905) LL.R. 28 Mad. 495 : 15 M.L.J. 255. 4. (1878-80) ILL.R. 2 Mad. 46, 


Í] PALANISWAMI NAICKER v. CHINNASWAMI NAICKER (Ramprasada Rao, J.). SOT 


Though I am prima facie inclined to agree with the first appellate Court that 
the easement in question is an easement of necessity, I would like to add that I am 
persuaded to accept the argument of the learned Counsel for the respondent that 
it is an easement right secured by prescription as well. As the suit pathway is 
apparent, clear cut and contiguous, the easement right can safely be presumed to 
be in existence for well over the statutory period, as such a pathway was demarcated 
in the document dated 27th May, 18go and reiterated in Exhibit A-4 dated 23rd 
June, 1932. I also accept the contention of the respondent that such an easement 
acquired by the plaintiff has not beer factually or in a manner known to law been 
extinguished. 


One other argument put forward by the learned Counsel for the appellart is 
that the plaintiff should be deemed to have based his claim as if he is the owner of 
the suit pathway and inconsistently pleaded that he has ro easementary r‘ght over 
the same. There being such inconsistency in pleadings, the plaintiff has to be non- 

‘suited. I have already referred to the material paragraphs in the plaint. To 
support his contention, learned Counsel relied on Imam Din v. Nizam Dian'. A 
single learned Judge of the Lahore High Court held as follows : 


“The power of Court to grant general or other relief not specifically claimed 
while undoubted is always subject to the condition that the relief so granted is 
not inconsistent with that specifically claimed and with the case raised by the 
pleadings. A right of ownership and a right of easement are two totally distinct 
things. One is the right to hold, use and enjoy land or things to the exclusion 
of every one else, while a right of easement is a r'ght in, to or over the property 
of another. One is a persoral right while the other is annexed to the adjoining 
land or property (the dominant tenement) and runs with it. A relief arising out 
of a claim founded on the one is utterly inconsistent with relief on a claim based 
on the other.” 


A Full Bench of the Calcutta High Court, however, in Narendranath Barart v. 
Aboy Charan Chaiopadhyaya*, took a contrary view. Their Lordships are specifically 
of the view that a suit for declaration that a ditch belonged to the plaintiff or in 
‘the alternative they have acquired a right of easement therem for the passage of 
their boats is not liable to be dismissed because the plaint’ffs cla'med in the alter- 
native over the same plot of ground rights (1) of ownersh’p, (2) of easement. 
Respectfully accepting the ratio of the Full Bench of the Calcutta H'gh Court, I 
hold that such an alternative plea as above, even if it could be presumed to have 
been pleaded in the instant case by the plaintiff, is perm'ssible provided the plaintiff 
presses only one of them at the appropriate t'me. The plaintiff rel‘ed on the right 
of easement of way at all material times. In the view, therefore, already expressed 
by me that the plaintiff has secured the right of easement by prescription, though 
not as an easement of necessity the plaintiff is entitled to succeed in this case. The 
second appeal is therefore dismissed, but in the circumstances of the case there 
will be no order as to costs. No leave. | 


_V.M.R, Second Appeal dismissed. 


CE esr 
1. A.I.R. 1933 Lah. 267. 2. 41907) LL.R. 34 Cal. 51. 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
Present :—MR. Justice VEERASWAMI AND MR. Justice NATESAN. 
A, T. Ramaswami Naicker | .. Appellant® 
U. 
Ganapathiammal and others .. Respondents, 


Limitation Act (IX of 1908), Articles 10 and‘'123—Will vesting all the properties of the 
testator and imposing certain obligations on the first defendant—Filing of the suit by heirs 
of the testator after the expiry of 12 years after attaining majority—Suit, if barred by 
limitation—First defendant an express trustee. 


The testator died on 28th March, 1927, leaving 3 minor daughters. The 
-will vested all the properties of the testator in the first defendant, but certain 
obligations were also imposed on him for the benefit of the three 
plaintiffs (daughters of the testator). The first plaintiff became major in 
February, 1939, the second plaintiff in 1938 and the third plaintiff in August, 
1944. Under the will, the plaintiffs had to be given the lands and cash of Rs. 6,000 
-to each of the plaintiffs. The suit was filed on 4th April, 1959. 


Are the claims of the plaintiffs barred under Article r23 of the L*mitation Act 
_-of 1908 ? 


Under Article 123, a suit for legacy or for a share or residue bequeathed by 
-a testator has to be instituted within 12 years after the legacy share becomes pay- 
able or deliverable. On the other hand, for the application of section 10, the 
‘property must be vested in the first defendant as an express trustee. But once 
it is found that the person in possession fills the requirement, no period of limita- 
tion avails him. From a reading of the will, it is manifest that the first defendant 
is made an express trustee in respect of the obligations imposed under the will. 
"The benefits conferred on the daughters by the will are not legacies simpliciter. 
All the properties of the testator are vested in the first defendant absolutely in 
ownership and certain obligations are imposed on him in relation to that owner- 
ship. He is énjoined by the will to get the daughters married, take care of them 
. as guardian, give each of them a sum of Rs. 1,000 for jewels and also give each of 
them two acres of well-fed lands and 5 acres of rain-fed lands, besides cash of 
Rs. 6,000 to each of them as stridhanam on their becoming majors. Clearly 
the properties of the testator are vested in the first defendant for certain specific 
‘purposes the essential elements required to attract section 10 of the Limitation 
Act. A person is an express trustee when he is entrusted by the owner with the 
‘properties for the discharge of particular obligations. ‘Thus, in the present case, 
the properties having been bequeathed to the first defendant upon trust to hand 
over some of the properties to the daughters of the testator at the appropriate 
time, the suit is not barred by limitation. 


Appeals against the Decree of the Subordinate Judge of Ramanathapuram at 
- Madurai in Original Suit No. 20 of 1959. 


G. Ramanujam and, P. Guru Ramachandran, for Appellant. 


R. Gopalaswamy Ayyangar, A. Alagiriswami, V. Ramaswamy and K. Venkaiaswamy, 
for Respondents. 


The Judgment of the Court was delivered by 


Natesan, 7.—These two appeals arise out of the suit, Original Suit No. 20 of 
‘1959, on the file of the Subordinate Judge’s Court, Ramanathapuram, at Madurai, 
-and relate to the estate of ore Rangaswami Naicker who died on 28th March, 1927. 





* A S.No. 214 and 462 of 196%. E ' "gist August, 1966. 
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The three plaintiffs in the suit are his only children, all daughters, and the first 
defendant is his divided nephew. The other defendants to the suit are sons of the 
first defendant. Rangaswami Naicker’s brother Thirupathy Naicker had died 
leaving the first defendant and another son who died subsequently both minors. 
The partition between Rangaswami Naicker and the first defendant was in 
September, 1921, during the minority of the first defendant amicably brought 
about and fair in all respects. The evidence shows that despite the partition, the 
uncle and nephew were living together with affection towards each other. 
Rangaswami Naicker had taken three wives in the hope of having a male issue ¢. 
but each wife had only a female child, the three plaintiffs in the suit. At the time 
of his death, the first plaintiff was about five years old, the second plaintiff about 
six years old, and the third plaintiff just r$ years old. All the wives were dead and 
the first defendant himself was then about 21 years old. The evidence is that the 
step-mother of the first defendant was looking after the family of Rangaswami 
Naicker and was also bringing up these motherless children. The principal contest 
in the case is about the genuineness of a will stated to have been left by the deceased 
Rangaswami Naicker. It was executed by him on the very day he died, that is on 
28th March, 1927, and under it the first defendant took possession and control of 
the estate of Rangaswami Naicker on his death. The suit Impugning the will and 
claiming against the first defendant possession of the properties of Rangaswami 
Naicker and an account of the management of the properties and realisation of the 
assets has been instituted only on 6th April, 1959. Even the youngest of the three 
plaintiffs, the third plaintiff had become major in 1944 itself. The plaint sets out 
a family arrangement, sometime after 1932, consequential on the attack of the 
will as forgery whereby it is stated it was agreed that the first defendant should 
manage the properties of the deceased Rangaswami Naicker, collect the outstand- 
ings due to the estate, augment the income, account for the same and hand over 
Possession of the properties and monies to the plaintiffs whenever demanded giving 
up his rights under the will set up by him. o 


Under the will Exhibit B-1 which vested all the properties of Rangaswami 
Naicker in the first defendant, certain obligations were imposed on him for the 
benefit of the three plaintiffs. At the time of his death the testator was possessed. 
of about 42 acres of land and about Rs. 27,000 in outstandings. The will provides 
inter alia (a) that the first defendant should bring up at his expense the three plaintiffs. 
till they attain majority; (4) that he shall get them married meeting the marriage 
expenses; (c) that each of the plaintiffs should be given Rs. 1,000 worth of jewels, 
two acres of well-irrigated lands and five acres of rain-fed lands and also a sum of 
Rs. 6,000 on their becoming majors; and (d) that a sum of Rs. 4,000 shall be spent 
on three charities, besides an endowment for the construction of a Vinayagar temple. 
The learned Subordinate Judge, on an analysis of the documentary evidence in 
the case and probabilities upheld the genuineness ana truth of the will and found 
against the family arrangement put forward by the plaintiffs. He took up for 
consideration the alternative claim of the plaintiffs of seven acres of land for each 
of the plaintiffs and the cash of Rs. 6,000 for each of them. He found that the claim: 
in respect of the lands had been satisfied by an arrangement which the first defen- 
dant put forward. He rejected the satisfaction pleaded by the first defendant in 
respect of the money claims of the plaintiffs and decreed a sum of Rs. 6,000 to 
each of the plaintiffs with interest at 5} per cent. per annum from the dates of the 
plaintiffs attaining majority. The first defendant has preferred Appeal Suit 
No. 214 of 1961 to the extent of the decree against him and the plaintiffs have 
preferred Appeal Suit No. 462 of 1961 to the extent they have lost. 


To take up for consideration the question of the genuineness of the will, we 
may immediately state that there cannot be the slightest doubt about the same.. 
The first defendant has asserted rights under the will immediately after the death 
of the testator and had made the will public within a few days of the death when 
it became necessary to assert his rights under the will. To start with, viewed in. 


> 
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the background of the traditions, habits of life, thought and inclinations of the class 
of people to which the testator belonged, particularly at that period, with their 
robust outlook on life, there is nothing unnatural or unusual in the terms of the 
will. ; 

| [After discussing the facts of the case their Lordships proceeded to observe: } 


In these circumstances, we see no reason to differ from the conclusion of the 
learned Subordinate Judge that the will Exhibit B-1, is a true, genuine and valid 
document which confers on the first defendant absolute title to the properties of 
the deceased subject to the provisions contained therein in favour of the plaintiffs 
and the trust. i f 


We shall next take up for consideration the plea of family arrangement. The 
story of this family arrangement is set up for the first time in the notice Exhibit 
Avg, dated 18th February, 1959 which preceded the suit. The plaint is dated 
4th, April, 1959. ‘The notice does not give the. date of the arrangement. It is stated 
that it was brought about sometime after 1932. The reason for the family arrange- 
ment is stated to be the solicitude of the relations for -the first-defendant and to avoid 
the consequences that may follow a finding that the will was a forgery, ante-dated 
and fabricated by the first defendant. Under the arrangement the first defendant 
as thé paternal uncle’s son of the minors living in the same house should manage 
the properties of the plaintiffs, collect the outstandings due to their father, augment 
the income and account for the income and management and hand over to the 
plaintiffs when demanded possession of the properties and moneys thus taken 
charge of and augmented with full vouchers and accounts. 


£ i ¥ * eo J 


Having considered the entire evidence on this question and the probabilities, we 
have no hesitation in agreeing with the trial Court that the family arrangement is 
nothing but a myth to explain the long possession of the properties by the first 


‘defendant and the inordinate delay on the part of the plaintiffs in instituting the 
suit. - i i 


Next we'shall take up for consideration the alternative claims of the plaintiffs 
in respect of the obligations that have been cast on the first defendant under the 
‘will-cash and lands as stridhanam. 


s xo + + 
‘The learned Subordinate Judge in these circumstances held that Exhibits B-74 


and B-75 are fabrications and that the discharge pleaded is not true. Nw case 
thas been made before us for differing from this conclusion. 


The next question for consideration is whether the plaintiffs have been given 
‘by the first defendant lands as provided for in the will. The will provides that 
each of the daughters should be given two acres of well-irrigated lands and five 
acres of rain-fed lands as stridhana. The first defendant pleads that he has dis- 
charged this obligation also by giving for the plaintiff’s use the land of an extent 
‘of thirty acres belonging to P.W. 3 which he purchased in Court auction. 

+ i $ X * x 


In the circumstances we are unable to agree with the learned Subordinate Judge 


that the plaintiffs were given their share of the lands ‘as directed under the will, 
‘Exhibit B-1. 


The question however arises whether the claims of the plaintiffs in the alter- 
native for the lands and the sum of Rs. 18,000 are in time. The testator died on 
28th March, 1927. The first*plaintiff became major in February, 1939, the second 
‘plaintiff in 1938 and the third plaintiff in August, 1944. It is contended for the 
defendants that under the will the lands and cash of Rs. 6,000 to each of the plaintiffs 
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had to be given as and when the plaintiffs attained majority, and that in the circum- 
stances the claims are clearly barred. Learned Counsel contends that the proper 
article of limitation applicable is Article 123 of the Limitation Act of 1908. Under 
the said article a suit for legacy or for a share of residue bequeathed by a testator has 
to be instituted within 12 years after the legacy share becomes payable or deliver- 
able. In the present case even the youngest of the daughters, the third plaintiff, 
had become major in August, 1944. For the plaintiff it was contended that the 
specific provision of the Limitation Act applicable is section 10 and not Article 123. 
The learned Subordinate Judge has accepted this contention and in our view, 
properly. No doubt for the application of section ro the property must be vested 
in the first defendant as an express trustee. But once it is found that the person 
in possession fills the requirement, no period of limitation avails him. From a 
reading of the will Exhibit B-r it is manifest that the first defendant is made an 
express trustee in respect of the obligations imposed under the will. The benefits 
conferred on the daughters by the will are not legacies simpliciter. All the proper- 
ties of the testator Aare vested in the first defendant absolutely in ownership and 
certain obligations are imposed on him in relation to that ownership. _ He is 
enjoined by the will to get the daughter married, take care of them as guardian, 
give each of them a sum of Rs. 1,000 for jewels and also give each of them two acres 
of well-fed lands and 5 acres of rainfed lands, besides cash of Rs. 6,000 to each of 
them as stridhanam on their becoming majors. Clearly the properties of the 
testator are vested in the first defendant for certain specific purposes the essential 
elements required to attract section 10 of the Limitation Act. A person is an 
express trustee when he is entrusted by the owner with the properties for the dis- 
charge of particular obligations. This is not a case where the properties of the 
testator which have to go to the plaintiffs are vested in the first defendant merely 
by virtue of his office. The properties are vested in him in ownership subject to 
certain obligations. In the-present case the properties are bequeathed to the first 
defendant upon trust to hand over some of the properties to the daughters of the 
testator at the appropriate time. In Williams on Executors and Administrators, 
Fourteenth Edition, Volume II, at page 774; it is stated: 


“If there is a specific bequest to the executor himself on trust, and he assents 
to it, the thing bequeathed thereupon ceases to be part of the testator’s assets, 
and the executor becomes a trustee of it for those who are beneficially interested. 
He is thereupon precluded from dealing with it or making title as executor.” 


In Vatravan Chetty v. Chettichi Achi1, where by a family arrangement a certain hundi 
was vested in the defendant for payment of debts of plaintiff’s husband and any 
balance that might remain after payment of his creditors was to be paid to the latter, 
it was held that the arrangement constituted a trust for specific purposes within 
the meaning of section 10, and that the plaintiff’s husband was entitled to call upon 
the defendant to account for the proceeds of the hundi. Varadachariar, J., observed 
in the course of the judgment: 


“In the view that the payment to Vellayappa himself (plaintiff’s husband) 
of any balance that might remain after payment of his creditors was part of the 
arrangement under which the hundi was issued to the defendant, there can be 
little difficulty in holding that section roin Limitation Act covers the present 
suit. The section requires that the property should have become vested in the 
defendant in trust for a specific purpose. As the trust in the present case relates 
to money, the issue of the hundi in favour of the defendant was sufficient to vest 
the amount in him, and there is no doubt that a trust for the payment of the debts 
of Vellayappa and of the balance to Vellayappa himself will constitute a trust 
for a ‘ specific purpose’.”” 








1. A.I.R. 1936 Mad. 876, 877. 
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Reference may also be made to Nachimuthu v. Muthuswamy?, That is a case of 
settlement whereby the defendant’s grandfather settled family properties worth 
about Rs. 15,000 upon his son and directed the son to pay to each of his three 
unmarried daughters of Rs. 500 in the shape of moveable properties on their attain- 
ing majority. The suit by the daughters claiming the sum of Rs. 500 was held not 
affected by any period of limitation; the son was held to be the trustee-and the 
daughters, beneficiaries. Varayanamurthy v. Gangardju®, comes closer, as the trust 
in that case was created under a will. One Gangadaram deposited with his eldest 
son, the first defendant in the suit, a sum of Rs. 9,900 for investment and in relation 
to this fund he executed a will by and under which the first defendant was directed 
to pay interest accruing on the amount to his wife. After her death the money was 
to be taken by the first defendant and his brothers. A dispute arose as to the arrears. 
of interest accrued and undisbursed before the death of the testator’s wife. A 
claim for the said amount was made by the stridhana heirs of the wife. Referring 
to section 10 in answer to the plea of limitation itis observed by Chandra Reddy, J. 
(as he then was): l 


“ Undeniably, Gangadharam entrusted the sum of Rs. 9,900 for the specific 
purpose of investment, the interest accruing whereon was to be paid to his wife.. 
For that reason the money can besaid to have become vested in the first defendant 
in trust for the express purpose of payment of the accruing interest to his mother.’* 


In our view, the plea of limitation set up in defence to the alternative claim 
has. to fail. - l 


We shall now consider what reliefs the plaintiffs are entitled to. The trial 
Court has awarded interest on the sum of.Rs. 6,000 from the dates on which the 
respective plaintiffs attained majority. In our view, in the circumstances of the: 
case, the plaintiffs will not be entitled to interest for any period prior to the date of 
the plaint. Even in the notice, dated 18th February, 1959, which preceded the 
suit, the alternative claim for the moneys and lands was not made. It is the 
plaintiff’s own case that the parties have all been living together and disputes arose. 
only shortly before the suit. No doubt the first defendant would deny: that the 
plaintiffs were all living with him jointly. One thing is clear from the evidence 
that even -P.W. 3 the first plaintiff’s husband, had been writing for a long time the 
accounts of the first defendant. Very likely a reason for the’ absence of demand 
may be that the parties have been getting on amicably together having the benefit of 
common management whether there was common living or not. There is evidence 
on record showing complete amity between the parties after the early skirmishes 
by the guardians and that the plaintiffs have been looking upon the first defendant 
as a brother and have been so referring to him. . To sustain the claims and counter 
claims that have been set up in the suit, the true relationships of the parties have 
obviously been suppressed. In our view,- interests of justice would be served 
sufficiently if the plaintiffs are awarded interest on the three sums of Rs. 6,000 from 
6th April, 1959, the date of the institution of the suit. The decree of the trial Court 
in this regard will be modified to this extent. As regards the plaintiffs’ claim for 
lands, the defendants shall place each of the plaintiffs in possession of two acres of 
well-irrigated and five acres of rainfed lands from out of the lands owned by their 
father Rangaswami Naicker at the time of his death and described in the schedule 
to the plaint. If the parties are not agreed as to the particular lands which each 
of the plaintiffs has to take, the matter shall be determined in execution proceedings. 
The plaintiffs shall be entitled to mesne profits from the lands from 6th April, 
1959. As both the appeals succeed in part and fail in part, the parties. will bear 
the respective costs in the appeals. As regards costs in the trial Court, the parties 
will give and take proportionate costs. 


V.M.K. . = © Ordered accordingly. 


’ 





l. A.I.R. 1934 Mad. 273. A.P. 451, 454. 
2. (1958) 2 An.W.R. 312 : AIR. 1958 
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IN THE HIGH COURT OF JUDICATURE AT MADRAS. 
PRESENT :—Mr. Justice M. NATESAN. 


Errachi Reddiar and another .. Appellants® 
v. 
Vellayya Reddiar ; .. Respondent. 


Madras Indebted Agriculturists Relief Act (I of 1955), section 7 and Transfer of Property 
Act (IV of 1882), section 53 (1)—Sale of suit property pending an attachment—Presump- 
tion under section 7—Intention to defraud the creditors—Presumption, rebuttable— 
Burden of proof —Evidence. 


The plaintiffs purchased the suit property from the widow of the judgment- 
debtor pending an attachment. They are creditors of the agriculturist debtor 
_ and out of the consideration of Rs. 2,000, Rs. 1,900 was in discharge of debts 
due to them and only Rs. 100 was paid in cash to the judgment-debtor’s widow. 
Section 7 of Madras Act (I of 1955) raises a presumption that every transfer of 
immoveable property made by the debtor entitled to the benefits of the Act till 
the complete discharge of his debt shall be presumed, until the contrary is proved, 
to have been made with intent to defeat or delay the creditors of the transferor. 
Section 53 (1) of the Transfer of Property Act specifically provides that nothing 
in the sub-section shall impair the rights of a transferee in good faith and for 
consideration. The plaintiffs in this case have pleaded that they are transferees 
in good faith and for consideration and they have let in evidence on this aspect 
of their case. The lower appellate Court’s finding was that since the widow 
has retained the roo rupees for herself and has not utilised it to discharge the 
debts due to her husband’s creditor, the sale is in fraud of creditors of the deceased. 


Held : Under the Transfer of Property Act, the onus of proof when a transfer 
is alleged to be in fraud of creditors, is left to the general law of evidence. Section 7 
of the Act (I of 1955) does not make every transfer of immoveable property made 
by an agriculturist debtor pending the moratorium period, a transfer in fraud 
of creditors. It only raises a presumption in favour of the attaching creditor. 
It is a rebuttable presumption. Ifthe evidence let in warrants the inference 
having due regard to the burden that the transferor could not have in making 
the transfer intended to defeat or delay creditors, the transaction has to be upheld 
and cannot be impugned. Again the transfer may stand established as a case of 
preference of one creditor. On the other hand,.if the transferor has other pro- 
perties available for meeting the demands of his creditors, an inference to defeat 
the creditors by sale of a single item is rebutted. The mere fact that the cash 
has been received by the judgment-debtor cannot vitiate the transfer in all cases. 
The present case is not a case where it can be said that there was no evidence for 
the plaintiff which could be considered in rebuttal of the statutory presumption. 
There is evidence on record. But they have not been adverted to or considered 
by the Courts below. In the circumstances, the lower Courts not having 
examined the case of the plaintiffs from the proper angle, the finding that the sale 
is vitiated under section 7 of Act (I of 1955) read with section 53 of the Transfer 
of Property Act has to be set aside. 


Appeal against the decree of the District Court, Tiruchirapalli in A.S. No. 381 
of 1962 preferred against O.S. No. 679 of 1959, District Munsif Court, Kulitalai. 

VY. Vedantachari and R. K. Tatachart, for Appellants. 

K. S. Champakesa Iyengar for R. T. Gopalakrishnan, for Respondent. 

The Court made the following 


ORDER.—The plaintiffs, who have failed in both the Courts below, are the 
appellants in this second appeal. The claim relates to the plaintiff’s title and right 
ee i N 


*5.A. No. 698 of 1967. . 30th March, 1967. 
65 


514 _ THE MADRAS LAW JOURNAL REPORTS. [1968 


to possession of the suit land, an extent of 3.47 cents of punja in survey field No. 
162/1-B, Chinnareddipatti Village, hamlet of Porundlur, Kulitalai Taluk, 
Tiruchirapalli District. They prayed for the relief of declaration of their title and 
for a- permanent injunction restraining the defendant, from interfering with their 
possession, claiming in the alternative possession, if the Court should find that the 
plaintiffs are not in possession. The suit land admittedly belonged to one Lavunga 
Reddi against whom his creditor one Kandan Chetti (D.W. 1) filed the suit O.S. 
No. 362 of 1950 on the file of the District. Munsif Court, Kulitalai, for the recovery 
of a sum of Rs. 1,454, for principal and interest due on. promissory notes. ‘Kandan 
Chetti obtained an attachment before judgment of the several properties belonging 
to Lavunga Reddi including the suit property on 16th July, 1950 and on 23rd 
August, 1950 the attachment was made absolute. A decree was given in the suit 
on goth January, 1951 and the first execution petition E.P. No. 214 of 1953 was 
field on 6th April, 1953 seeking execution of the decree by sale of the suit properties 
and other properties that had been attached before judgment. Pending the execu- 
tion, the judgment-debtor Lavunga Reddi died and his widow Pappathiammal was 
brought on record as legal representative and execution continued. At the sale 
held on 25th November, 1963, there were no bidders and the execution was adjourned 
for ‘steps’ in a week. Twelve items of properties had been attached before judg- 
ment and were sought to be proceeded against in execution. While the sale thus 
stood adjourned on 5th December, 1953, the Madras Indebted Agriculturists 
(Temporary Relief) Ordinance (V of 1953) came to be made. On 7th December, 
1953, the execution petition’ was closed with the following observations: ‘No 
steps taken. Petition closed. Attachment to continue for two months.” Clearly 
the plaintiffs, the decree-holders, could take no steps then. The Act applied to the 
debt in question and in the Courts below, it was not seriously disputed that the 
execution petition came to be closed because of the coming into force of Ordinance 
(V of 1953). Now, meanwhile on goth November, 1953, the plaintiffs purchased 
the suit land and certain other properties from the judgment-debtor’s widow 
Pappathiammal alias Narayi under Exhibit A-1 for a consideration of Rs. 2,000. 
- 1,900 out of this consideration went in discharge of-debts due to the second 
plaintiff by Lavunga Reddi, the deceased, as evidenced by promissory notes. 
The balance of Rs. 100 alone was taken in cash by the widow for her family expenses. 
It may be stated that both the Courts below find that the consideration for the sale 
deed passed in the manner above set out and sale was fully supported by conside- 
ration. Except for the sum of Rs. 100 the sale was in discharge of the debts due 
by the deceased judgment-debtor and only a cash of Rs. 100 passed under the 
transaction to the judgment-debtor’s widow as the vendor. Kandan Chetti, the 
decree-holder in O.S. No. 362 of 1950 after the period of the ban imposed under 
the Ordinance (V of 1953), followed up by Madras Act (V of 1954) and Act (I of 
1955), continued the execution re-attaching the properties and bringing them to 
sale. The respondent herein, the defendant in the suit, out of which this second 
appeal arises, purchased the suit property in Court auction on 30th January, 1957 
in E.P. No. 377 of 1955. The sale was auly confirmed and Exhibit B-8, dated 2gth 
March, 1 957 is the sale certificate issued in favour of the defendant. The defendant 
proceeded to take delivery of the suit property in execution of his decree and Exhibit 
“II is the delivery receipt for delivery of the property in execution on 3oth July, 
1957- The plaintiffs live about 12 miles away from the suit land and it is their 
case that they were not aware of the alleged attachment or the auction proceedings 
taken by the decree-holder Kandan Chetti. It is stated for them that they became 
aware of the auction sale just before suit and they filed the suit on 30th November, 
1959. Admittedly there was no claim on the attachment or any. recorded obstruc- 
tion to the delivery. The question for determination in the circumstances is as 
to the title to the properties. 


The plaintiffs’ purchase was pending an attachment. There had been an 
attachment before judgment and in E.P. No. 214 of 1953, execution was sought by 
sale of the properties referring to the attachment before judgment, which had become 
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absolute on 30th November, 1953. On 7th December, 1953, the Court had while 
closing the execution petition directed that the attachment should continue for 
two months, that is, the attachment in terms of the order w-u:d expire on 6th 
February, 1954. The execution petition E.P. No. 377 of 1955 under which the 
sale of.the suit property was held was filed on 14th September, 1955 and there was 
attachment of the immoveables thereunder on 19th October, 1955. The suit 
property was purchased by the defendantin this E.P. on goth January, 1957 for 
a sum of Rs. 500. The plaintiffs had purchased the same property with some other 
properties on goth November, 1953 for the sum of Rs. 2,000. Ex facie, the attach- 
ment pending which the property was purchased by the plaintiffs had ceased in 
February, 1954.and the defendant’s purchase was under an attachment made in 
1955. It is contended for the plaintiffs that they were bona fide purchasers of the 
property for valuable consideration unaware of the involved circumstances of their 
vendor’s husband, nearly, the entirety of the consideration went in discharge of 
debts due to them and there was nothing fraudulent about the transfer in their 
favour. They contended that section 64, Civil Procedure Coae cannot help the 
defendant in this case, as his sale is under a different attachment and the original 
attachment had ceased in February, 1954 itself. The defendant sought to main- 
tain his title to the property under two heads. It was contended that the sale was 
subsequent to 1st October, 1953, and was hit by the Ordinance and Acts, above 
referred to. It was a sale in fraud of creditors by an agriculturist debtor. Secondly 
it was contended that the original attachment in this case was an attachment before 
judgment and notwithstanding the order made by the Court on 7th December, 1953, 
when closing the execution that the attachment was to continue for two months, 
the attachment in law had continued right through. Learned Counsel contends 
that an attachment before judgment, unlessit be a case of dismissal of the execution 
petition for default on the part of the decree-holder, would continue to subsist 
till discharge of the decree by sale of the properties. The Courts below have found 
for the defendant under both the heads and have dismissed the suit negativing the 
itle of the plaintiffs to the property. 


-Mr. Vedantachari, for the plaintiffs, the appellants in the Second Appeal, 
attaked the decision of the Courts below as unsound and untenable under both the 
heads. For his contention, that the order closing the execution petition having 
specifically provided the period during which alone the attachment was to subsist, 
notwithstanding the fact that the original attachment was an attachment before 
judgment the attachment had ceased with the expiry of the period specified, learned 
Counsel relied on thedecision in Kuppuswami v..Rangai Goundan?. The decision does 
clearlysupport the learned Counsel for the appellants. However Mr. K.S. Champa- 
tkesa Aiyangar for the defendant strenuously contends that when the dis- 
missal of the execution petition is not for any default on the part of the decree-holder 
it can never cease till sale or satisfaction of the decree and that was the position in 
law on the authorities, notwithstanding an order of Court fixing a time-limit for the 
subsistence of the attachment. The contention raised by the learned Counsel for 
the respondent, whom I have heard for sometime, I find, requires, careful considera- 
tion. In the view, I take of the other head of defence, I do not propose to go into 
this question at this stage. 


The other head of defence, that the sale is in fraud of creditors and voidable 
under section 53 of the Transfer of Property, Act is normally a question of fact. 
But unfortunately, the Courts below and particularly the lower appellate Court, 
the final Court of fact, had failed to address themselves to material evidence on record 
in regard to the essential ingredients for holding a transfer as fraudulent, that is a 
transfer made with intent to defeat or delay creditors. Reference is made by the 
Courts below tosection 7 of Madras Act (I of 1955), which raises a presumption that 
every transfer of immoveable property made by the debtor entitled to the benefits 
of the Act till the complete discharge of his debt shall Be presumed until the contrary 
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is proved to have been made with intent to defeat or delay the creditors of the trans- 
feror. But the plaintiffshave pleaded that they are transferees in good faith and for 
consideration and they have let in evidence on this aspect of their case. Section 53 
(1) specifically provides that nothing in the sub-section shall impair the rights of a 
transferee in good faith and for consideration. The plaintiffs are themselves 
creditors of the agriculturist debtor and out of the consideration of Rs. 2,000, 
Rs. 1,900 was in discharge of debts due to them and only Rs. 100 was paid in cash. 
The lower Courts for their conclusion would make reference to the decision of this 
Court in Abdul Majeed Labbai v. Pappathiammal, They failed to appreciate that it 
was a case where on the facts the transferee appeared to have shared the fraudulent 


intent of the transferor. The learned District Judge, after referring to the above 
case, simply remarks thus: 


“In the present case under Exhibit A-1, the vendor had received Rs. 100. She 


has retained this amount for herself. She has not utilised it to discharge the debts 
due to her husband’s creditor ”. ) 


With these observations, it was held that the case immediately cited above 
applied and that the sale Exhibit A-1 is in fraud of creditors of the deceased. 


Now section 7 of the Act I of 1955 does not make every transfer of immoveable 
property made by an agriculturist debtor pending the moratorium period, a trans- 
fer in fraud of creditors. It only raises a presumption in favour of the attaching 
creditor. The presumption is a rebuttable presumption. It contemplates transfers 
being validly made and does not prohibit transfers in general during the period. If 
the presumption stands unrebutted, then the consequences found in section 53 of the 
‘Transfer of Property Act follow. The sale is voidable by the creditors. The effect 
of. section 7 is to throw the burden under section 53 of the Transfer of Property Act, 
effectively on the transferor and the transferee. If notwithstanding tke presump- 
tion that is raised in favour of the creditor by reason ofsection 7 the transferee esta- 
blishes that he is a transferee in good faith and for consideration, his transfer cannot 
be avoided. Again section 7 only raises a presumption that a transfer has been 
made with intent to defraud or delay creditors of the transferors. If the evidence let 
in Warrants the inference having due regard to the burden that the transferor could 
not have in making the transfer intended to defeat or delay creditors, the transaction 
has to be upheld and cannot be impugned. Again the transfer may stand establish- 
ed as a case of preference of one creditor. In all these cases the presumption would 
stand rebutted. Under the Transfer of Property Act, the onus of proof when a 
transfer is alleged to be in fraud of creditors, is left to the general law of evidence. 
The effect of section 7 of Act (I of 1955) is only to indicate the burden and place it 
squarely on the transferee. For a transfer to fall under section 53 of the Transfer of 
Property ‘Act, the intention must be to defeat or delay creditors generally and not 
preference of one creditor to another. The transfer must be one which removes 
the property from the creditors to the benefit of the debtor. The intention is the 
transfer should not be for the debtor to reserve a benefit to himself. If the debtor 
sells property to another creditor in discharge of debtsdue to him, butit is found that 
the price realised is considerably in excess of the debt to be discharged, it will be a 
fair inference that there was an intention to defraud creditors while preferring one. 
As one of the essential ingredients for invalidating a transfer under section 53 of 
the Transfer of Property Act is a fraudulent,intention to defeat or delay creditors, 
the intention has to be found. A man is presumed to intend the natural and 
normal consequence of his acts. The intention with reference to a particular act 
must be judged only from the consequences of the act in the back ground of the 
surrounding circumstances. , Ifthe effect of a sale is necessarily to leave in the hands 
of the transferor a large amount of cash, which could have been avoided by sale of 
lesser extent, an inference of fraudulent intent may follow. Equally, if the cash left 
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in the hands of the vendor is unsubstantial and could not have been avoided having 
regard to the property available for sale and the sale is a prudent one, fraudulent 
intent isnot a necessary deduction from the mere fact that the transferor had 
received some cash. Again in all these cases for section 53 of the Transfer of Pro- 
perty Act to apply, the transferee must share the fraudulent intent. He must help 
the transferor in his intention of securing the cash to himself to the detriment of other 
creditors. The question essentially is a matter for inference from all the circum- 
stances of the case ; but for a finding in its regard to have a finality as a finding of 
fact the Court of fact must bear in mind the ingredients that are required to initiate 
a transfer under the provision. Ifthe transferor has other properties available for 
meeting the demands of hiscreditors, an inferenceto defeat the creditors by sale of a 
single item is rebutted. I shall give another illustration where the mere fact that 
some Cash 1s received by the transferor cannot vitiate the transfer. Suppose there 
is an item of property worth one lakh of rupees, the debtor may have other items of 
properties and when he is involved in debts, a creditor to whom Rs. 90,000 is due 

presses for the discharge of his debt and to avoid Court auction and the consequential 
heavy litigation costs, the debtor sells the item of property for one lakh. Itis a 
proper and fair price and the debtor receives Rs. 10,000 in hand, the obligation 
being his to bear the stamp, registration and legal charges in regard to the transac- 
tion. True, the sum of Rs. 10,000 which he receives in cash he receives it for his 
benefit. He receives it to meet his obligation of completing the sale by a duly regis- 
tered instrument. He certainly gets the benefit of the cash received in this way. 
Can‘it pe said in this case that because he had received a sum of Rs. 10,000 in 
cash and thatis a benefit to him the sale was in fraud of creditors? The intention of 
the transfer is to pay off the creditor. The property could not be sold for less or more. 
Here the transferor’s object in receiving the cash was not to benefit himself at the 
expense of his creditors. May be that the entire sum of Rs. 10,000 may not get 
utilised in legal charges. A sum of Rs. 500 or Rs. 1,000 may be left in his hands at 
the close of the transaction, Are we to say in such a case that the transfer is with 
intent to defraud creditors and that the transferee has sharea the transferor’s intent 
and helped him to defeat and delay creditors? This is an extre me case, but I am 
giving it as an illustration to point out that each case has to be decided on its own 
facts, having regard to all the surrounding circumstances. Mere receipt of some 
cash without more cannot vitiate a transfer. To do a thing with intent is to do it 
having the mind or attention firmly directed or fixed on the thing. When we 
speak of intention, we mean the fixed direction of the mind towards a particular 
object a determination to do a specified thing or to actin a particular manner. 
The ultimate object or purpose ofan act is the intention. The Courts below have 
failed to-examine the present case in the light of the above principles. They simply 
proceeded to apply the decisionof thisCourtin Abdul Majid v.Pappathi Ammal,} 
without adverting to the facts of that case and examining the facts of the present 
case. In that case not only did the transferor retain some cash under the transaction, 
but as pointed out by Ramakrishnan, J.,in Chinnia Padayachi v. Abdul Falil Rowther?, 
it would appear from the judgment that the transferor was not shown to have 
possessed any property other than the alienated property. Also, it was a case where 
the transferee appears to have shared. the fraudulent intent of the transferor. That 
case Is clearly distinguishable on facts. In the circumstances, the lower Courts not 
having examined the case of the plaintiffs from the proper angle, the finding that 
the sale is vitiated under section 7 of Act {I of 1955) read with section 53 of the Trans- 
fer of Property Act has to be set aside. Before it could be found that the plaintiffs 
are barred from relying on the sale in their favour, it must be found that they had 
failedto discharge the burden on them of establishing that they are transferees in good 
faith and forconsideration. It must be found that they have failed to establish their 
bona fides that they were not aware of the involved circumstances of the transferor and 
that they had not shared the fraudulent intent, if any, of the transferor. And it 
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Commissioner of Income-tax, Madras .. Respondent. 


Income-tax Act (XI of 1922)—Capital or income—Compulsory acquisition of land—No 
provision in the statute for payment of interest on compensation—Interest awarded by decree of 
Court— Whether taxable. 


By order dated 30th January, 1944, the Collector of Madras, exercising power under Rule 75-A 
of the Defence of India Rules, 1939, requisitioned a property belonging to the assessees. The pro- 
perty continued to remain under requisition till it vested in the Government of Madras absolutely 
in consequence of an order made on 24th May, 1949, by the Collector of Madras under section 5 
of the Requisitioned Land (Continuance of Powers) Act, 1947, declaring the intention of the Govern- 
ment of Madras to acquire that property. The assessees declined the offer made by the Collector 
to pay Rs. 2,40,000 as compensation for acquisition of the property and interest at the rate of 6 per 
cent. thereon from the date of notification for acquisition and the dispute relating to compensation 
payable to the assessees was referred to the Chief Judge of the Court of Small Causes, Madras 
By order of the High Court of Madras in appeal from the order of the Chief Judge it was adjudged 
that the assessee be paid Rs. 5,00,000 as compensation for the property. The High Court alsoa 
awarded interest at the rate of 6 percent. on the amount of compensation from the date of notification 
for acquisition. Section 6 of the Requisitioned“Land (Continuance of Powers) Act, 1947, provided 
that compensation payable to the owner of the land should be determined in accordance with the 
provisions of section 19 of the Defence of India Act, 1939 and the Rules made thereunder. Under 
section 19 (1) (e) of the Defence of India Act, 1939, the arbitrator in making his award must have 
regard, inter alia to the provisions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, 
in so far as the same can be made applicable. But neither section 19 (1) of the Defence of India 
Act nor the Rules framed under section 19 (2) and (3} provided that interest should be paid on the 
amount of compensation ; in the present case, interest was, however, offered to be paid by the Collec- 
tor and the High Court also awarded interest. Inthe assessment proceedings for the years 1955-56 
and 1956-57 the assessees contended that the receipt of interest amounting to Rs. 1,28,716 was not 
income chargeable to tax but was only a capital receipt. The Department held that it was income, 
but the Tribunal held that it was not. The High Court, ona reference, held that the amount was 
assessable to tax as income of the assessees. On appeal to Supreme Court, 
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Held that the interest received by the assessees was taxable. 


In the determination of compensation, the application of sections 28 and 34 ofthe Land Acquisi- 
tion Act, 1894, dealing with the payment of interest on the amount awarded as compensation cannot 
be deemed excluded. When the owner of property is dispossessed pursuant to an order for com- 
pulsory acquisition, an agreement that the acquiring authority will pay interest on the amount of com- 
pensation is implied. Clauses (a) to (f) of section 19 (1) of the Defence of India Act are a Code relating 
to arbitration in determining the compesation payable to a person deprived of his property. Pro- 
Visions relating to payment of interest are not, however, part of the law relating to arbitration and 
tbere is nothing in clause (g) which excludes the application of the substantive law relating to pay- 
ment of interest when the arbitration is determining the amount of compensation. Therefore the 
right to interest arose by virtue of the provisions of sections 28 and 34 of the Land Acquisition Act, 
1894 and the arbitrator and the High Court merely gave effect to that right in awardng interest on 
the amount of compensation. 

The principle laid down by the Supreme Courtin Dr. Shamlal Narula’s case, (1964) 2 1.T.J. 
143 : (1964) 2 S.C.J. 345 : (1964) 7 S.C.R. 668 : (1964) 53 L.T.R.151 : A.I.R. 1964 S.C. 1878 that 
** if the source of the obligation imposed by the statute to pay interest arises because the claimant is 
kept out of his money, the interest received is chargeable to tax as income.”’, would apply if interest 
is pyable under the terms of an agreement and the Court or the arbitrator gives effect to the terms 
of the agreement—-Express or implied—and awards interest which bas been agreed to be paid. 


Appeals by Special Leave from the Judgment and Order dated the 29th October, 
1962, of the Madras High Court in Tax Case No. 195 of 1960.* - 


S. Swaminathan and R. Gopalakrishnan, Advocates, for Appellant (In both 
the Appeals). 


T. V. Viswanatha Iyer, Senior Advocate (T.A. Ramachandran, Advocate, and 
S.P. Nayyar, Advocate, for R.N. Sachthey, Advocate, with him), for Rcspondent 
(In both the Appeals). 


The Judgment of the Court was delivered by 


Shah, J.—The Income-tax Appellate Tribunal submitted two questions for the 
opinion of the High Court of Madras : 

“ (1) Whether the sum of Rs. 1,28,716 is assessable as income under any of the provisions 
of the Act ? 

2. If the answer is in the affirmative, the assessment years in which the amount falls to be 
assessed by suitable apportionment.” 


The first question was answered by the Hi gh Court in the affirmative. The 
High Court declined to answer the second question because it‘did not, in their view, 
arise out of the order of the Tribunal. The assessees have appealed to this Court. 


By order dated 30:ıh January, 1944, the Collector of Madras, exercising power 
under rule 75-A of the Defence of India Rules, 1939, requisitioned a property known 
as “‘Lutterals Gardens” belonging to the assessees. The property continued to 
remain under requisition till it vested in the Government of Madras absolutely in 
consequence of an order made on 24th May, 1949, by the Collector of Madras under 
section 5 of the Requisitioned Land (Continuance of Powers) Act, 1947, declaring the 
intention of the Government of Madras to acquire that property. The assessees 
declined the offer made by the Collector to pay Rs. 2,40,000 as compensation for 
acquisition of the property and interest at the rate of 6 per cent. thereon from the 
date of notification for acquisition, and ihe dispute relating to compensation payable 
to the assessees was referred to the Chic{f Judge of the Court of Small Causcs, Madras. 
By order of the High Court of Madras in appeal fromthe order of the Chief Judge it 
was adjudged that the assessees be paid Rs. 5,00,000 as compensation for the property. 
The High Court also awarded interest at the rate of 6 percent. onthe amount of 
compensation from the date of notification for acquisition. 


During the two previous years corresponding to the assessment years -1955-56 
and 1956-57 the assessees received, pursuant to the order of the High Court, a total 
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sum of Rs. 6,28,716. In proceedings for assessment of iax for the assessment years 
1955-56 and 1956-57, the Income-tax Officer apportioned the amount of Rs. 1,28,716 
- on the basis of actual receipts in the two previous years and assessed the amounts so 
apportioned to income-tax. The Appellate Assistant Commissioner held that the 
apportioned amounts were of the nature of revenue and not capital receipts, but 
in his view the income received was liable to be calculaicd on accrual basis year after 
year from the date of the notification for acquisition, and on that account the assess- 
ments of the previous years from 1950-51 to 1954-55 should be reopened and the 
interest which accrued in those years should be assessed. 


The Commissioner of Income-tax and the assessees appealed to the Appellate 
` Tribunal against the order of the Appellate Assistant Commissioner. ‘The assessees 
submitted that Rs. 1,28,716 received as interest being part of compensation were not 
assessable to tax, whereas the Commissioner claimed that the Income-tax Officer 
was justified in assessing the amounts in the years in which they were received. The 
Income-tax Appellate Tribunal accepted the contention of the assessees that the 
receipts were mot assessable to tax becase they were of the nature of capital receipts. 
At the instance of the Commissioner, the Tribunal referred the two questions set out 
hereinbefore. 


Section 5 of the Requisitioned Land (Continuance of Powers) Act, 1947 authori- 
ses the Government by which or under the authority of which land has been requisi- 
tioned, to acquire the land subject to requisition, by publishing-a notice to the effect 
that ihe Government has decided to acquire such land. Section 6 ofthe Act provides, 
inter alia, that compensation payable to the owner of the land shall be determined in 
accordance with the provisions of section 19 of the Defence of India Act, 1939, and 
the rules made thereunder. Section 19 of the Defence of India Act, 1939, sets out 
the principles for determining the compensation payable to a claimant. The amount 
of compensation may be fixed by agreement between the owner and the Government : 
where no such agreement is reached the Central Government is enjomed to appoint 
an arbitrator having the qualifications prescribed therein. Under section 19 (1) 
(e) the arbitrator in making hisaward must have regard, inter alia,to the provisions 
of sub-section (1) of section 23 of the Land Acquisition Act, 1894, in so far as the 
same can be made applicable. An appeal lies against the award of the arbitrator 
to the High Court. Sub-sections (2) and (3) of section 19 confer upon the Central 
Government authority to frame rules for the purpose of carrying Into effect the 
provisions of section 19. In exercise of that power, the Govermment of India framed 
& The Defence of India (Payment of Compensation and Arbitration) Rules, 1943”? 
which amongst other provisions directed that the Collector shall pay compensation 
as soon as may be practicable. But neither section 19 (1) of the Defence of India 
Act, nor the Rules framed under section 19 (2) and (3) provide that interest 
shall b: paid on the amount of compensation ; inthe present case, interest was, 
however, offered to be paid by the Collector ; and the High Court also awarded 
interest on the amount of compensation from the date of the notification of acquisi- 
tion. 

It was held by this Court in Dr. Shamlal Narula v. Commissioner of Income-tax- 
Punjab, Jammu and Kashmir, Himachal Pradesh, and Patiala} that the statutory interest 
daid under section 34 of the Land Acquisition Act, 1894, on the amount of compensa, 
tion awarded from the date on which the Collector has taken possession of Jand com- 
pulsorily acquired under the Land Acquisition Act, 1894, is interest paid for delayed 
payment of the compensation and is a revenue receipt liable to tax under the Income- 
tax Act. It was observed in that case at page: 146: 

16 $ * * interest, whether it is statutory or contractual. represents the 
profit the creditor might have made if he had the use of the money or the loss he suffered because he 
had not that use. Itis something in addition to the capital amount, thoughit arises out of it. Under: 
section 34 of the Act when the legislature designedly used the word ‘ interest’ in Contradistinction 


to the amount awarded, we do not see any reason why the expression should not be given the natural 
meaning it- bears. - 
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The scheme of the Act and the express provisions thereof establish that the statutory interest 


payable under section 34 is not compensation paid to the owner for depriving him of bis right to 


possession of the land acquired, but that given to him for the deprivation of the use of the money . 
representing the compensation for the land acquired.” 


Counsel for the assessee however contended that the principle of Dr. Sharnlal 
Narula’s case is not applicable to this case, since there is no provision in the Requisi- 
tioned Land (Continuance of Powers) Act, 1947, and the Defence of India Act, 1939, 
and the rules framed thereunder for payment of interest on the amount of compensa- 
tion. Counsel said that under the Act, the owner is paid not the market value of the 
property; but compensation determined in accordance with a highly artificial scheme, 
and that the interest paid in truth bears the same quality as compensation for depriva- 
tion of property and is on that account a capital receipt not exigible to tax. In 
support of his contention, Counsel invited our attention to two decisions : The Com- 
missioners of Inland Revenue v. Ballantine? and Simpson (H. M. Inspector of Taxes) Vv. 
Executors of Bonner Maurice as Executor of Edward Kay’. 


In Ballantine’s case? a claim of a firm of contractors against a railway company 
for “ additional costs, loss and damage” was referred to arbitration. The arbitrator 
awarded to the claimant a sum of money mainly as damages, together with interest 
thereon at 5 per cent. per annum from the date of lodgment of claim until payment. 
The Revenue sought to charge the interest paid by the railway company to tax under 
Case ITI of Schedule D of the Income-tax Act, 1918. It was held that the sum added 
in the name of interest was part of damages, and was not “‘ interest of money” charge- 
able to income-tax under Case III of Schedule D. Lord President Clyde observed : 


“Now it is familiar that an assessment of the kind may contain as one of its Constituent elements 
an allowance in respect that the claimant has lain for a long time out of his remedy. The propriety 
of such an allowance may depend on the character of the claim, and its amount may depend on ma 
considerations of which timeis only one. But an interest calculationis a natural and legitimate guide 
to be used by an arbiter in arriving at what he thinks would bea fair amount. In most cases in which 
such an allowance is a Constituent of an award it does not separately appear, but is slumped along 
with other elementsin the gross sum decerned for ; but there is nothing to prevent an arbiter, if 
he thinks it just and reasonable in a particular case, to make the allowance in the form of an actual 
interest calculation from a past date until the sum fixed as at that date is paid. In all such cases, 
however—whether the allowance is wrapped up in a slump award oris separately stated in the decree 
—theinterest calculation is used in modum aestimationis only. The interest is such merely in name, 
for it truly constitutes that part of the compensation decerned for which is attributable to the fact 
that the claimant has been kept out of his due for along period oftime. Itis not therefore ‘ interest 
of money’ chargeable under Case III of Schedule D.” 


In Simpson v. Executors of Bonner Maurice as Executor of Edward Kay’, the 
executors of Kay, a naturalised British subject, who died during the First World War 
received, as the result of the peace treaty claims, amounts representing partly capital 
of securities, stocks and shares in banks in Germany deposited by Kay; partly 
interest and dividends ; and partly compensation under the Peace Treaty. Ina 
proceeding for assessment of the receipt to tax it was held that the compensation 
computed on the basis of interest was not income for the purposes of income-tax. 
Lord Hanworth, M. R., observed at page 601 : 


“I want to add now one more word in reference to the sum which has been paid by way of 
Compensation under Article 297. It is said in reference to that ‘ that, at least, arose at the time when 
it was paid under the order of the Mixed Arbitral Tribunal.’ It was a sum which was calculated 
as ‘interest °— * * * ‘and it isinterest, and therefore it is within the 
words of the Schedule, which undoubtedly impose a tax upon interest which arises or accrues to 
a person liable to tax.” Butis it interest ? Is that its quality, or is it compensation estimated and 
measured in terms of interest ? It appears to me quite clear that, apart from Article 297, no such 
sum could have been recovered.” 


Lawrence, L.J., observed at page 605: 


“ Neither the fact that the Compensation was measured by the amount of the interest. which 
but for the embargo placed upon the money by the German Government could have been earned 
by the respondents, nor the fact that part of the Compensation was described as ‘ interest’ in 
the decision of the Mixed Arbitral Tribunal, in my judgment, has the effect of altering the 
character of the compensation paid to the respondents.” 


a a A A aa a a EY 


1. (1964) 2 1.T.J. 143: (1964) 2 8.C.J. 345: 2. (1924) 8 T.C. 595. 
(1964) 7 S.C.R. 668 : (19€4) 53 I.T.R. 151 (S.C.); 3. (1929) 14 T.C. 580 (C.A.). 
A.LR. 1964 S.C. 1878. ° 
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But it must be noticed that liability to pay interest'arose in Ballantine’s case! 
under the award of the arbitrator and in the Executors of Bonner Maurice as Executor 
of Edward Kay’s case?, under the order of the Mixed Arbitral Tribunal, and in each 
case it was held that what was paid, though called “‘ interest”, was in truth compensa- 
tion for loss suffered on account of deprivation of property. According to the view 
taken by this Court in Dr. Shamlal Narula’s case’, if the source of the obligation 
imposed by the statute to pay interest arises because the claimant is kept out of his 
money, the interest received is chargeable to tax dsincome. The same principle would 
apply if interest is payable under the terms of an agreement and the Court or the 
arbitrator gives effect to the terms of the agreement—express or implied—and awards 
interest which has been agreed to be paid. 


It is therefore necessary to determine whether the obligation to pay interest 
awarded under the order of the High Court of Madras arose out of the statute or 
out of the award. In Satinder Singh and others v. Amrao Singh and others*, lands 
forming part of Cis-Sutlej Jagir were compulsorily acquired under the East Punjab 
Acquisition and Requisition of Immovable Property (Temporary Powers) Act, 1948. 
The claimants to the lands claimed in addition to statutory compensation interest 
from the date from which they were dispossessed and till the date of payment of com- 
pensation. The arbitrator appointed under the Act awarded interest on the amount 
of compensation and the High Court of Punjab in appeal confirmed the order. This 
Court held that the claimants were entitled to interest on the compensaion amount 
from the date of dispossession till the date on which the amount of compensation was 
paid to the claimants. Section 5 of the East Punjab Acquisition and Requisition of 
Immovable Property (Temporary Powers) Act, 1948, set out the principles according 
to which compensation was to be paid in regard to the acquired property, and by clause 
(e) thereof it was provided that the arbitrator in making the award shall have regard 
to the provisions of sub-section (1) of section 23 of the Land Acquisition Act, 1894, 
in so far as the same may be applicable. The Act contained no express provision 
for payment of interest on compensation determined by the arbitrator. This Court 
rejected the contention of the State of Punjab, that sections 28 and 34 of the Land 
Acquisition Act which dealt with the payment of interest were not intended to apply 
to the proceedings before the arbitrator. It. was observed : 

“ Stated broadly the act of taking possession Of immovable property generally implied an 
agreement to pay interest on the value of the property and it is on this principle that a claim for 
interests made against the State.” 


The Court further observed : a Pe 

“It would thus be noticed that the claim for interest proceeds on the assumption that when 
the owner of immovable property loses possession of it he is entitled to claim interesi in place 
of right to retain possession. The question which we have to consider is whether tke application 
of this rule is intended to be excluded by the Act of 1948, and as we have already observed, the 
mere fact that section 5 (e) of the Act makes section 23 (1) of the Land Acquisition Act of 1894 
applicable we cannot reasonably infer that the Act intends to exclude the application of this 
general rule in the matter of the payment of interest.” 


The Court also observed : 

‘ When a claim for payment of interest is made by a person whose immovable property has 
been acquired compulsorily he is not making claim for damages properly or technically so- 
called ; he is basing his claim on the general rule that if he is deprived of his land he should te 
put in possession or compensation immediately ; if not, in lieu of possession taken by compulsory 
acquisition interest should be paid to him on the said amount of compensation.” 

The scheme of the East Punjab Acquisition and Requisition of Immovable 
Property (Temporary Powers) Act, 1948 is similar to the scheme of the Requisitioned 
Land (Continuance of Powers) Act, 1947, The Court in Satinder Singh’s case* 
held that because of the injunction expressly to apply the provisions of section 23 (1) 
of the Land Acquisition Act, 1894, in the determination of compensation, the applica- 
tion of sections 28 and 34 dealing with the payment of interest on the amount awarded 





1. (1924) 8 T.C. 595. . (SC): AJR. 1964 S.C. 1878. 
2. A 14 T.C. 580 (C.A.). 4. (1961) 2 S.C.J. 372: 1961) 3 S.C.R. 
3. (1964) 2 L.T.J. 143 : (1964) 2 S.C.J. 345: 676 :A.LR. 1961 S.C. 908. 

11964) 7 S.C.R. 668 : (1964) 53 LT.R. 151 á 


6 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). ~~ [1968 


as compensation cannot be deemed excluded. The Court also held that when the 
owner of property is dispossessed pursuant to an order for compulsory acquisition, 
an agreement that the acquiring authority will pay interest on the amount of com- 
pensation is implied. 


The reasoning on which theright of the owner of the lands acquired to interest 
was affirmed in Satinder Singh’s case1, prima facie, applies in this case. Counsel for 
the assessees contended that the application of sections 28 and 34 of the Land Acquisi- 
tion Act in proceedings for arbitration under the Requisitions Lands (Continuance 
Powers) Act, 1947, was expressly excluded by section 19 (1) (g) of the Defence of 
India Act which enacted that : 

‘* Save as provided in this section and in any rules made thereunder, nothing in any law for 
the time being in force shall apply to arbitration under this section.” 

But clause (g) is not susceptible of any such interpretation. Clauses (a) to (f) of 
section 19 (1) are a Code relating to arbitration in determining the compensation 
payable to a person deprived of his property. Provisions relating to payment of 
interest are not, however, part of the Jaw relating to arbitration and there is nothing 
in clause (g) which e excludes the application of the substantive law relating to pay- 
ment of interest when the arbitration is determining the amount of compensation. 


We are therefore of the view that the principle on which The Commissioners of 
Inland Revenue v. Ballantine? and Simpson (H.M. Inspector of Taxes) v. Executors 
of Bonner Maurice as Executor of Edward Kay? were based has no application to this 
case. Itmayberecalledthatin those cases ihe arbitrator andthe Arbiiral Tribunal 
were in awarding interest, not seeking to.give effectto ortorecognize aright to inte- 
rest, conferred by statute or contract. The source of the right to interest in both the 
cases did not arise from the statute or agreement. In the case on hand, the right to 
interest arose by virtue of the provisions of sections 28 and 34 of the Land Acquisi- 
tion Act, 1894, and the arbitrator and the High Court merely gave effect to that right 
in awarding interest on the amount of compensation. Interest received by the 
assessee was therefore properly held taxable. 


The appeals fail and are dismissed with costs. One hearing fee. 
T.K.K. © — | Appeals dismissed. 
7 THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :—K. Sussa Rao, Chief Justice, J. C. SHAN, J. M. SHELAT, V. BHAR- 
GAVA AND G. K. Mrrter, JJ. 





The State of Andhra Pradesh and another, etc. .. Appellants* 
y. ; 

Nalla Raja Reddy and others, Ete. .. Respondents. 

Advocate-General for the State of Mysore ..  Jntervener, 


Andhra Pradesh Land Revenue (Additional Assessment) and Cess Revision Act (XXU of 1962) 
as amended by Andhra Pradesh Act (XXIII of 1962), sections 3 and 4—Land revenue—Rationali- 
zation—Additional levy on wet and dry lands—Basis of assessment—Abandonment of taram 
principle—Adoption of ney basis—Extent of ayacut, main basis—-No provision for machinery of 
assessment—Statute, whether discriminatory. 

Constitution of India (1950), Article 14—Eguality clause—Fiscal statutes—Permissible 
classification—Extent of. | 

Under the Ryotwari system followed from time immemorial in Andhra and Telengana areas, 
land revenue, which was a share of the produce of the land commuted in money value, varied accord- 
ing to the classification of soil based upon its productivity. Under the Ryotwari system, soils of 
similar grain values wre bracketed together in orders called “* Tarams” or “ Bhagana’’, and the rates 








1. (1961) 2 S.C.J. 372 : (1941) 3 S.C.R. 2. (1924) 8 T.C. 595. > 
676 : A.LR. 1961 S.C. 908. 3. (1929) 14 T.C. 380. 
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‘were further adjusted in the dry lands having regard to the grouping, and in the wet lands having 
regard to the water supply. 

The Ryotwari Settlements were abandoned in the year 1939. The: Andhra Pradesh Land 
Revenue Assessment (Standardization) Act, 1956 and the Hyderabad Land Revenue (Special Assess- 
ment) Act, 1952, were passed in order to standarize the rates on the basis of price Jevel. The Land 
Revenue Reforms Committee appointed by the State in 1958 to examine the question, did not re- 
commend Ryotwari Settlements, but suggested that assessments should be based on the quality 
and productivity of soils, the duration of supply of water and the prices. The Committee did not 
make ayacut the basis of the assessment. l 

Thereafter the Andhra Pradesh Legislature enacted the Andhra Pradesh (Additional Assessment) 
and Cess (Revision) Act, 1962, and subsequently amended it in the same year to provide for the 
levy of additional assessment on certain classes of land in the State and for the revision of the assess- 
ments leviable in respect of such lands and matters connected therewith. The avowed object of the 
legislature was to introduce uniformity and rationalization in the revenue systems of Andhra and 
Telengana areas. 

Under the Act, the classification of the lands is based on the extent of ayacut and in the case o 
classes 1 and 2 groups, of tarams are relied upon only for introducing differences in the maximum 
and minimum rates. But the distinction between different tarams in each of the groups was effaced» 
The minimum flat rates fixed for dry lands as well as for wet lands are based not upon the quality and 
productivity of the soil, and in the case of wet lands the minimum rate is mainly founded on the 
extent of the ayacut. This Act, was challenged as discriminatory and inconsistent with Article 14 
of the Constitution. The Andhra Pradesh High Court upheld this challenge. On appeal by the 
State Government.— , i , ` 

Held, the two tests to ascertain whether a classification is permissible or not are : (1) the classifi- 
cation must be founded on an intelligible differentia which distinguishes persons or things that are 
grouped together from others left out of the group ; and (2) that the differential treatment must 
have a rational relation to the object sought to be achieved by the statute im question. 

A statutory provision may offend Article 14 of the Constitution both by finding differences 
where thefe are none and by making no differences where there is one. 

These principles are equally applicable to taxing statutes. While the Court may concede a 
larger discretion to the Legislature in the matter of fiscal adjustment, it will insist‘that a fiscal statute, 
just like any other statute, cannot infringe Article 14 by introducingfunreasonable discrimination 
‘between persons or property either by classification or lack of classification. 

The Andhra Pradesh Land Revenue (Additional Assessment) and 'Cess Revision Act, 1962 
{as amended) offend Article 14 of the Constitution and hence invalid. . 

Sections 3 and 4 of the Act in fixing the minimum flat rate for dry or wet lands, have ignored 
the well established taram principles ; and in the case of the wet lands an attempt had been made to 
classify different systems on the basis of the ayacuts, but the said test is unreasonable and has no 
relation to the objects sought to be achieved, namely, imposition of fair assessments and rationalisa- 
ion of the revenue assessment structure. An arbitrary method has been introduced displacing 
one of the most equitable and reasonable methods adopted all these years in the revenue administra- 
tion of that State. 

Under the Act there is no procedure for assessment and however grievous the blunder made, 
there is no way for the aggrieved party to get it corrected. Under section 6 of the Act the additional 
assessment payable under the Act shall be treated as land revenue. Ex facie this provision has 
nothing to do with the procedure for assessment, but the assessment payable is treated as land 
revenue. It is not also possible to read into the section the entire gamut of the Standing Orders 
of the Board of Revenue. 

Appeals from the Judgment and Order dated the 2nd September, 1965 of the 
Andhra Pradesh High Court in Writ Petitions Nos. 96, 281, 303, 836, 1029, 1130, 
1219 and 1497 of 1963, and 79, 94, 111, 112, 141, 142, 148, 149, 159, 167, 171, 172, 
173, 183, 256, 267, 386, 443, 491, 497, 549, 571, 591, 611, 616, 646, 680, 695, 700, 
720, 725, 137. 760, 1148, 1464 and 1789 of 1964 respectively. 

S. V. Guta, Solicitor-General of India (4. V. Rangam, Advocate, with him), 
for Appellants (In C. A. No. 40 of 1966). 

P. Ram Reddy, Senior Advocate, (A. V. V. Nair and A. V. Rangam, Advocates, 
with him), for Appellants in C. As. Nos. 41 0 46, 48 to 68, 70 to 74 and 76 to 86. 
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P. A. Choudhury, Advocate, and R. Thiagarajan, Advocate for K. Jayaram, 
. Advocates, for Respondents Nos. 1 to 12, 14 to 19, 21 to 40, 4210 57, 59 to 113, 115, 
116, 118 to 143, 145 to 156, 159 to 168, 170, 172 10 175, 177 to 186, 188, 190 to 195, 
197 rò 219, 221, 223 to 233, 235 to 240, 242 to 259, 261 to 330, 332 to 381, 384 to 387, 
389 to 391, 393 to 445, 447 to 453, 455 to 472, 474 to 476, 479 to 485, 494 to 514 and 
556 (In C.A. No. 48 of 1966) and Respondents Nos. 1, 4 to 21, 23 to 36, 38 to 43, 
4510 55, 57 to 62, 6410 76, 79, 80, 82, 83, 85 , 87 10 92, 94, 96 to 99, 101 to 104, 106, 
108, 109, 111 10 157, 159 to 198, 200, 202 to 207, 209 to 212, 214 to 219, 221 to 272, 
274 to 277, 279 to 299 and 301 to 324 (In C. A. No. 57 of 1966). 


K. B. Krishnamurthy, K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocates, 
for Respondent No. 1 (In C.A. No. 42 of 1966), Respondents (In C.A. No. 45 of 
1966), Respondents Nos. 1 to 80, 82 to 96, 98 io 129, 132 io 150, 152 to 207, 209 
and 210 (In C. A. No. 46 of 1966), and Respondents Nos. 1 to 29 and 31 to 110 (In 
C. A. No. 68 of 1966). 


.. K. R. Chaudhuri and K. Rajendra Chaudhuri, Advocates, for Respondents Nos. 
l to 7 and 9 (In C. A. No. 53 of 1966), Respondents Nos. 1 to 3, 5 to 9, 11, 12, 14, 
17 to 21, 23 and 24 (In C.A. No. 54 of 1966), and Respondents Nos. 1, 2,.4 to 9, 11 
to 16, 19 to 28, 30 to 33, 35 to 150, 152, 153, 155, 157, 197, 199 to 328, 330 to 357, 
359 to 360 and 362 to 535 (In C. A. No. 44 of 1966). 


G. S. Rama Rao, Advocate, for Respondent (In C. A. No. 66 of 1966). 


B. R. L. Iyengar, Senior Advocate, (S. P. Nayar, Advocate, for R. H. Dhebar, 
Advocate, with him), for Intervener. 


The Judgment of the Court was delivered by 


Subba Rao, C. J.—These 44 appeals by certificate are preferred against the common 
judgment of a Division Bench of the Andhra Pradesh High Court allowing the peti-. 
tions filed by the respondents under Article 226 of the Constitution for directing 
the State of Andhra Pradesh and other appropriate authorities to forbear from 
collecting the assessment of land revenue under the provisions of the Andhra Pradesh 
Land Revenue (Additional Assessment) and Cess Revision Act, 1962 (XXII of 1962) 
hereinafter called the Principal Act, as amended by the Andhra Pradesh Land 
Revenue (Additional Assessment) and Cess Revision (Amendment) Act, 1962 
(XXIII of 1962), hereinafter called the Amending Act. For convenience of reference 
the’ Principal Act as amended by the Amending Act will be called in the course of 
the judgment as “the Act”. The appellants raised the question of the constitutional 
validity of the relevant provisions of the Act. i 


The Principal Act was passed on 27th September, 1962, and it came into force 
‘on Ist July, 1962 ; and the Amending Act was passed on 24th December, 1962, and 
it came into force on 1st July, 1962. We are concerned in these appeals only with the 
Act, i.e., Principal Act as amended by the Amending Act. 


It is said that the main object in passing the Principal Act was to rationalize the 
land revenue assessment in the State by bringing uniformity between Telengana and 
Andhra areas and to raise the rate of revenue in view of the rise in prices and to make 
the ryots bear equitably their share of the burden of the plans. With that view, as 
the long title of the Principal Act indicates, ihe said Act was passed to provide for 
the levy of additional assessment on certain classes of land in the State of Andhra 
Pradesh and for the revision of the assessments leviable in respect of such lands and 
matters connected therewith. The relevant provisions of the Act, i.e., the Principal 
Act as amended by the Amending Act, read thus : 

- “ Section 3.—In case of dry land in the State, an additional assessment at the rate of seventy- 
five per cent of the assessment payable for a fasli year for that land shall be Jevied and collected 


by the Government from the person liable to pay the assessment for each fasli year in respect of 
that land : 


Provided that the additional assessment together with the assessment payable in respect of 
any such land shallin no case be less than fifty naya paise per acre per fasli year. 


_ Section 4.—In the case of wet land in the State which is served by a Government source of irri- 
gation specified in classes I, II and HI of the Table below, an additional assessment at the rate o ^ 
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one hundred per cent and in the case of wet land in the State which is served bya Government 

source of irrigation specified in Class IV thereof, an additional assessment at the rate of fifty per 

cent. of the assessment payable for a fasli year for that land shall be levied and collected by the 

rag a from the person liable to pay the assessment for each fasli year in respect of that 
and : 


_Provided that the additional assessment together with the assessment payable per acre per 
fasli year for any wet land specified in column (1) of the Table below shall,in no case, be Jess than 
the minimum, or exceed the maximum, specified in the corresponding ently against that Jand— 


(a) in column (2) of the Table in the case of a single crop wet land, and 
{b) in column (3) of the Table in the case of a double-crop wet land. 








THE TABLE. 

Description of Wet Land Rate of assessment Rate of assessment 
payable for single payable for double 
crop wet land, per crop wetland, per 

acre acre 
1 2 3 





— 


Class of and extent of Number of Settlement Minmrm Maximim Minimim Maximum 
ayacut under Government settlement classifica- 














source of irrigation taram tion or 

Bhagana i 

(a) (b) (c) (a) (b) (a) (b) 
Rs. nP. Rs. nP. Rs. oP. Rs. oP. 
I. 30,000 acres and above (a) 1 to 5 16 to 12 20.00 24.00 30.00 36.00 
(b) 6 to 8 114 to9 15.00 18.00 22.50 27.00 
{c) 9 and 84 and 12.00 15.00 18.00 22.50 

above below 


JH. 5,000 acres and above but 
below 30,000 acres (a) 1to5 16 to 12 15.00 18.00 22.50 27.00 
(b) 6 and above 114 and below 12.00 15.00 18.00 22.50 
ii. ate and above but below Alltarams All bhaganas 9.00 14.00 23.50 21.00 
,000 acres 
IV Below 50 acres Alltarams Allbhaganas 6.00 12.00 9.00 18.00 








Explanation—In this Table,— 


(a) The expression‘ Government source of irrigation’ dces not inclvde a wel). spring channel 
parrekalava or cross-bunding ; 

(b) taram and bhaganea classification shall be as registered in ihe revenve and settlement 
records : P 
(c) where no such taram or bhagana classification is recorded, in the revenue and settlement 


records in respect of any land, that land shall be deemed to bear the taram or bhagana classification 
which a similar land in the vicinity bears. 


Section 8.—(1) The District Collector, shall, from time to time , by notification published in the 
Andhra Pradesh Gazette and the District Gazette, specify the Government sources of irrigation 
falling under classes J, II and IV of the Table under section 4 and may in like manner, include in, or 
exclude from, such notification any such source. 


(2) Any person aggrieved by a notification published under sub-section (1) may, within forty- 
five days from the date of publication of the notification in the Andhra Pradesh Gazette and the Dis- 
trict Gazette, prefer an appeal to the Board of Revenue whose decision thereon shall be final.” 

We willanalyse the provisions of the said section at a later stage of the judgment. 
The High Court in deciding against the constitutional validity of the said provisions 
gave in effect the following findings : (1) Under section 3 of the Act there is no classi- 
fication at all in the case of dry lands. (2) The ayacut basis adopted in the Table 
under section 4 of the Act has no rational relation to the taram or quality of the land 
or the nature of the irrigation source. (3) The minjmum fixed by the proviso in 
many casesis more than 100 per cent increase fixed by the section and thusthe proviso 
has exceeded the section. (4) The Act is silent as to the machinery for making the 
assessment, the criteria for fixation of the assessment within the range of a fixed 
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maximum and a minimum, the rights and remedies of the assessees and ihe obligation 
of the Government to survey the lands. In short, the High Court struck down the 
said provisions on the ground that they offend Articles 14 and 19 of the Constitution 
for three reasons, namely (1) in the case of dry lands there is no reasonable classifica- 
tion at allas the flat minimum rate of 50 uP. per acre has no relation to the fertility 
ofthe land, (ii)inregardto wet land there is no reasonable- relation between the 
quality of the land and the ayacut to which it belongs, and (iii)the procedure pres- 
cribed for the ascertainment of the rate is arbitrary and uncontrolled. The High 
Court, though it elaborately considered the question whether the revenue assessment 
was by authority oflaw within the meaning of Article 265 of the Constitution, did not 
express a final opinion thereon. l 

Mr. 5. V. Gupte, learned Solicitor-General, who appeared in one of the appeals 
filed by the State, contended broadly that the High Court went wrong in coming to 
the conclusion that the revenue assessment made under the Act had no reasonable 
relation to the quality of the soil and pointed out that what the Legislature did was 
nothing more than imposing a surcharge on previous rates fixed on the basis of tarams 
in the case of lands in Andhra and bhagana in the case of lands in Telengana. 


Mr. P. Ram Reddy, learned Counsel for the State in the other appeals, while 
adopting the arguments of the learned Solicitor-General, argued in a greater detail 
contending that though the classification under section 4 of the Act was apparently 
based upon ayacut, there was a correlation between the extent of the ayacut and the 
duration of water supply and that on that basis the classification could be sustained 
asit had a reasonable relation to taram or bhagana, as the case may be, and also to 
the duration of water supply. He took us through various statistical data to support 
the said connection between the extent of ayacut and the duration of water supply. 
On the question whether there was any procedure for assessment, he strongly relied 
upon section 6 of the Act and contended that the said section, by reference incor- 
porated the pre-existing procedure for assessment in Andhra under the Board’s 
Standing Orders and in Telengana under the relevant Acts. 


Mr. P. A. Chowdhury, learned Counsel for some of the respondents, argued that 
from time immemorial land assessment, both in Andhra and in Telengana, was 
scientifically settled on the basis of taram or bhagana, as the case may be, depen~ 
ding upon the quality and the productivity of the soil and that the Act in adopting the 
maximum and the minimum rates in respect of both dry and wet Jands had ignored 
the said basis and instead adopted a thoroughly arbitrary method of fixing rates 
on the basis of ayacut which had no relevance at all to the quality or productivity of 
the land in respect of which a particular assessment was made. He further conten- 
ded thatthe Act omitted the entire machinery for assessment which would be found 
in almost every taxation statute and conferred an arbitrary and uncanalized power 
on the appropriate authority to impose assessments and contended that the want of 
reasonable relation between the quality and fertility of the soil and the ayacut and 
the conferment of arbitrary power of assessment would infringe the doctrine -of 
equality enshrined in Article 14 of the Constitution, both in its substantive and 
procedural aspects. 

Mr. Krishnamurthy, learned Counsel appearing for the respondents in-some 
of the appeals, advanced an additional argument in respect of lands fed by Yeleru 
Tiver, viz.,that in any event the Act would not apply to the said land -as they did 
not fall under any of the 3 categories covered by the Act, namely, dry land, single- 
crop wet land and double -crop wet land and that, therefore, no assessment under 
the Act could be imposed in respect of the said lands. ! 


_ Before we consider the said arguments it would be necessary to know briefly 
the nature and scope of the previous revenue settlement in Andhra and Telengana. 
After some experiments in the Madras State it was decided in 1863 that a general 
revision of assessment should be made based on accurate survey and classification of 
soils, This is known as Ryotwari Settlement. The Ryotwari Settlement was con- 
ducted in seven stages : (1) demarcation of boundaries, (2) survey, (3) inspection 
(4) classification of soils, (5) assessment, (6) matters subsequent to assessment, and 


— 
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(7) records of settlement. The first two items were done by the Survey Department 
and the items Nos. 3 to 7 by the Settlement Department. It will be enough for the 
‘purposes of these appeals if we describe briefly how this classification of soils was 
done and the assessment made on that basis. Before proceeding to the detailed 
classification of soils in each village, there was a preliminary grouping of villages so 
as to bring together those which were similarly situated having regard to proximity 
to market, facility of communication and climate. Thereafter the soil was classi- 
fied into “series”, such as (1) Alluvial islands in rivers and permanently improved 
soils; (2) Regar or regada, the so-called “ black cotton soil’, (3) Red ferruginous 
soil ; (4) Calcareous-chalk or lime and ; (5) Arenaceous. Every soil of the said 
series was again divided into classes on the basis of the variety and physical situa- 
tion such as -pure clay or half sand or more than 2/3rd sand, etc., The classes were 
again divided into sorts such as good or bad or ordinary or worst. Briefly stated, 
land was classified into series, series into classes, and classes into sorts. In the case 
of wet land in addition to the sorts, other distinctions were borne in mind in grading 
the soil such as (1) whether the land was close to the irrigation main channel and had 
good level and drainage ; (2) whether the land was less favourably situated in these 
respects, (3) whether the land was imperfectly supplied with water; or whether the level 
‘was inconvenient, and drainage bad, and (4) whether the land was so situated that the 
water could not be let to flow on to it, but had to be raised by balngit out. After 
the said classification the next stage was to ascertain the amount of crops cach 
different class and sort of soil could produce. After deducting the cost of cultivation 
the net produce was valued in money and the said dmount was divided into proper 
percentages. One such percentage fixed by the Rules would be the Government 
revenue. On the basis of the classification a table of class and. sort-called Taram, 
which would apply equally to several soils was drawn up. We have gathered the 


rane il particulars from “‘ Land Systems of British India” by Baden Powell, 
Vol. 3. : 


_ The principles of settlement of ryotwari land and the manner the Government 
demand was arrived atis found in the Standing Orders of the Board of Revenue Vol. 
I, paras. 1 and 2. They are as follows: 


(i) The assessment shall be on the land, and shallnot depend upon the description of 


produce, or upon the claim of certain classes such as Brahmanas, Mahajans, Purakkudis and others 
to reduced rates. 


` (ii) The classification of soilsis to be as simple as possible, and is to be alike everywhere 
instead of each village having its own; 


(iii) The assessment is to be fixed sofas not to exceed half the net produce after deducting the 
expenses of cultivation, -etc. 


(iy) No taxis to be imposed for a second crop on dry land, but wet lands which in all ordinary 
seasons have an unfalling supply of water for two crops are to be registered as double crop, the charge 
for the second crop being generally half the first crop assessment. Remission may be given when the 
supply of water fails. In cases where water is raised by baling, an abatement of half a rupee per acre 
is allowed : l 


(v) The Tahsildar, orin the course of a resettlement, the Special Settlement Officer or Special 
Assistant Settlement Officer may allow the charge for second crop to be compounded in respect of 
allirrigated lands of which the supply of wateris not ordinarily unfailing. The rates of composition 
will be as follows : 


For wet land irrigated from a second-class irrigation source, one-third ; 

For wet land irrigated from a third-irrigation source, one-fourth : 

For wet land irrigated from a fourth-class irrigation source, one-fifth ; 

For wet land irrigated from a fifth-class irrigation source, one-sixth. ` 


Where the irrigationis precarious and the supply is supplemented by wells, tbe divisional 
officer or in the course of @ re-settlement, the Special Settlement Officer, or Special Assistant 
Settlment Officer, may allow the charge for second crop to be compounded at one-half of the 
rates referred to above, except under sources grouped in Class 1 or 2 for settlement purposes. 
Composition at such favourable rates may be allowed tolands for which the charge for second 
crop has already been compounded at the ordinary rates. Ifthe wells however fall into disrepair, 
the land should be transferred from compounded double crop to single crop wet. Ryots may be 
permitted to compound at any time and to any extent even after the settlement. ; 
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(2} In carrying out the settlement with reference to the foregoing principles, the Settlement 
Department divides the soils into certain classes with reference to their mechanical composition, 
sub-divides them into sorts or grades with reference to their chemical and physical properties and 
other Circumstances affecting their fertility and attaches a separate grain value to each grade after 
numerous examinations of the actual outturn of the staple products in each class:and sort of 
soil. The grain value is then converted into money at the commutation price, based generally on the 
average of the 20-non-famine years immediately preceding the settlement,for the whole district,with 
some abatement for trader’s profits and for the distance the grain has usually to be carried to the 
markets, and from the value of the gross produce thus determined, the cost of cultivation and a cer- 
tain percentage on account of vicissitudes of season and unprofitable acreas is deducted, and one- 
halfof the remainder is the maximum taken as assessment or the Government demand onthe land. 
After this. soils of similar grain values, irrespective of their classification, are bracketed together in 
orders called Tarams, each with its own rate of assessment. These rates are further adjusted with 
Teference to the position of the villages in which the lands are situated and the nature of the sources 
of irrigation. For this purpose villages are formed nto groups, in the case of dry lands, with 
reference to their proximity to roads, and markets, and, in the case of wet lands, with reference to 
the nature and quality of the water supply. This accounts for different rates of assessment being 
imposed on lands of similar soils, but situated in different groups or urder different classes of 
irrigation.” ` 

The broad principles of Ryotwari system may be stated thus : (1) Under that 
system the soil itself is taxed and the assessment is fixed on the land ; (2) Lands are 
. classed into two general heads, namely, wet and diy ; (3) The soils of similar grain 
values are bracketed together in orders called “ Tarams’’ each with its own rate of 
assessment ; (4) The rates are further adjusted, in the case of dry lands, with reference 
to the nature and quality of water-supply. This system has been followed from time 
immemorial and had the general approval of the public. It has a scientific basis and 
throws equitable burden on the different classes of land. 


The system followed in Telengana which formed part of the erstwhile Hydera- 
bad State was as follows : - The relative scales of soils in respect of classification was 
in annas or “ annawari’’. The existing or the former rates were taken as the basis 
and were adjusted having regard to altered circumstances, the rise or fall of prices, 
increase in population , means of support and other advantages. No attempt was 
made to fix the assessment at a certain fraction of net assets for determining the money 
value of the produce of the field crop. But experiments were made by the Settle- 
ment Officers and with the results obtained therein the rates fixed were checked in 
order to ascertain what profit would be left to the cultivators. ` ; 


It will be seen that both in Andhra as well as Telengana area under the Ryoiwari 
system, the land revenue which was a share of the produce of the land commuted in 
money value varied according to the classification of soil based upon its productivity. 
Both in Andhra and Telengana areas under the Ryotwari system the soils of similar 
grain values were bracketed together in orders called ‘‘ Tarams ” or ** Bhaganas”’ and 
the rates were further adjusted in the dry land having regard to the grouping and in 
wet lands having regard to the water-supply. But in both the cases, the quality and 
the grade of the soil divided in “ Tarams ” or * Bhaganas ” as the case may be, was 
the main basis for assessment. 


It appears that the Ryotwari Settlements were abandoned in the year 1939. In 
the Report of the Land Revenue Reforms Committee of the Government of Andhra 
Pradesh, Hyderabad at page 30 it is stated : 


“ Re-settlement operations were never popular with the ryots, as in all cases due to the 
steady increasein prices, resettlements always led onto an increase in land revenue assessment. 
They were finally ordered to be abandoned in 1939.” 


But the Andhra Pradesh Land Revenue Assessment (Standardization) Act, 1956 
and the Hyderabad Land Revenue (Special Assessment) Act, 1952 were ‘passed in 
erder to standardize the rates on the basis of price level. They increased the rates by 
way of surcharge. In the year 1958 the Government of Andhra Pradesh appointed 
Land Revenue Reforms Committee to examine the existing system and rates of land 
revenue assessment and irrigation charges obtaining in the various regions of the 
State and to make suitable recommendations for their rationalisation. 

The relevant recommendations of the Land Revenue Reforms Committee of 
the Government of Andhra Pradesh in regard to fixation of rates are contained in 
Chapter XV of. Part II, Vol. (iii) of its Report. -They are: 
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“ No. 51. Land Revenue should be fixed as a percentage of the net produce. 


_ No. 53. As periodical settlements or re-settlements are not recommended and as revisions 
in future will be based on prices and other relevant factors, it is not necessary to give an opinion 
as to what percentage of the net produce, the share of the Government should be. 


No. 71. In future, the assessment on irrigated land should be fixed onthe basis of the dry 
ae potential and the charge for irrigation should be on the basis of a charge, for service, by the 
overnment. 


No. 72. The productivity of the soils, the capacity of the source based on the duration of 
supply and the ability of the ryots to bear the charge, are the chief factors which should be con- 
gidered in determining the water charges. 


No. 73. In future, the assessment on irrigated land should consist of dry assessment depend- 
ing on the quality of soil and the charge for irrigation, based on the quantum of service rendered 
by the Government. Even though, the income from irrigated land is several times that of dry land, 
still for the service done, it is not suggested tolevy a uniform rate, but graduated rates, related to the 
s0il value of the lands. on which the yields would depend.” 

It will be seen from the said recommendations that the Committee did not 
recommend Ryotwari settlements but suggested that assessments should be based 
on the quality and productivity of soils, the duration of supply of water and the prices. 
It may be noticed that the Committee did not make ayacut the basis of the assessment. 


Let us now analyse the provisions of the Act. Under sections 3 and 4 of the Act 
and the Table attached to section 4, which have been extracted earlier, a completely 
new scheme has been laid down. Under section 3, an additional assessment at the 
rate of 75 per cent. of the earlier assessment is imposed and under the proviso the 
total assessment should not be less than 50 nP. per acre for a fasli year. Thatis to 
say, irrespective of the quality and productivity of the soil, every acre of dry land has 
to bear a minimum assessment of 50 nP. per acre ofa fasli year. Coming to wet lands 
under the Table appended to section 4, they are divided into 4 categories depending 
upon the extent of the ayacuts. Ayacuts of 30,000 acres and above fall under the 
first class, 5,000 acres and above but below 30,000 acres, under the 2nd class, 50 acres 
and above but below 5,000 acres, under the 3rd class, and below 50 acres, under the 
4th class. A maximum and a minimum rate of assessment per acre are fixed for lands 
under ayacuts under each of the said classes. Further, under class 1 the tarams and 
‘bhaganas are divided into 3 groups and different maxima and minima rates of assess- 
ment are fixed for each such group. Inthe 2nd class, tarams and bhaganas are put into 
two groups and different maxima and minima rates are fixed in respect of the two 
groups ; in classes 3 and 4 no distinction is made on the basis of tarams. Briefly stated, 
the whole classification is based on the extent of ayacut and in the case of classes 1 
and 2 groups of taramsare relied upon only for introducing differences in the 
maximum and minimum rates. But the distinction between different tarams in each 
of the groups is effaced without any appreciable reason for such effacement. The 
minimum flat rates fixed for dry lands as well as for wet lands are not based upon the 
quality and productivity of the soil and in the case of wet lands the minimum rate is 
mainly founded on the extent of ayacut. 


Prima facie we do not see any reasonable relation between the extent of the ayacut 
and the assessment payable in respect of an acre of land forming part of that ayacut. 
The system of periodical ryotwari settlement held by the British Government 
on a scientific basis of quality and productivity of the soil with marginal adjustments 
on the foot of the duration of water supply in the case of wet lands and grouping of 
villages in the case of dry lands was given up. The scheme of surcharge on pre- 
existing rates, earlier accepted, was not adopted. The recommendation of the 
Committee that the assessment should be based on the duration of water supply 
among others was not followed. Instead the Act introduced in the case of both dry 
and wet lands an unscientific and arbitrary method of assessment imposing a mini- 
mum flat rate irrespective of the tarams. In the case of wet lands an additional 
irrational factor is laid down, viz., the rate is linked with the extent of the ayacut. In 
the case of wet land, a minimum flat rate with some variations within different groups 
in classes I and JI and a minimum flat rate inrespect of the groups in classes THI and IV 
is fixed without any rational connection between the two. Mr. P. A. Choudhury 
contended that the scheme accepted by the Act was hit by Article 14 of the Consti- 
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tution inasmuch as it gave up practically the principle of tarams and bhaganas and 
accepted a flat rate irrespective of the quality and productivity oftheland and, there- 
fore,.suffered from want of reasonable classification. He further contended that the 
alleged justification for the classification, namely, the extent of the ayacut, had no- 
reasonable relation to the objects sought to be achieved by the Act, namely, rationa- 
lisation of the revenue assessment on land in the entire State. 


Mr. P. Ram Reddy, on the other hand, made a strenuous attempt to sustain 
sections 3 and 4 of the Act on the basis of reasonable classification. He said that in 
the case of dry land the minimum rate of 50 nP. was so low that in most of the cases 
75 per cent. of the previous assessment per acre would not be more than 5 aP., and, 
therefore, the mere fact that in a few cases the 75 per cent. ofthe assessment would fall 
onthe other side of theline could not affect the validity of the classification for it would 
almost be impossible in any scheme of classification to avoid marginal cases. So too 
in the case of wet lands, he argued, inregard to Classes I and II, the duration of supply 
of water corresponded to the extent of the ayacut in most of the cases and, therefore, 
though the classification was based upon the extent of the ayacut, it was really made 
on the basis of the duration of the water supply. As regards different groupings of 
the tarams and bhaganas in the first two classes, it was contended that, as the 
differences between the tarams in each group were not appreciable and, therefore, if 
the rate of assessment was integrally connected with the duration of the water supply, 
the said grouping of the tarams would not affect the reasonableness of classifications. 
In the case of classes II and IV, he contended, that in respect of lands falling under 
the said two Classes the difference in the rates between the different tarams was not 
appreciable and, therefore, that could be ignored. Inshort he maintained that there 
was anequation between the duration of supply of water and the extent of the ayacut 
and that the difference in the duration of water supply in the context of assessment 
of various lands has a reasonable relation to the aforesaid object of the Act sought 
to be achieved. : 


Now let us test the contentions of Mr. Ram Reddy with the facts placed before 
us. 


Wet Lands——Some tabular statements under the headings “‘ average test’ and 
** majority test”? have been placed before us in support of the contention, The 
following are the figures under the “ Average test. 


“A” Average Test. 








S.No. Name of Taluk Average for Average for Average for Average for 

less than 3 between 3 and between Sand more thar 

months 5 months 8 months 8 months 
1. Anantapur ie 25.4 50.5 120.8 "we 
2. Dbharmavaram e B7 49.0 120.1 di 
3. Tadipartri a 16.4 62.0 126.0 es 
4. Gooty a 9.5 48.3 152.8 és 
5. Kalyanadurga y% 10.2 52.9 152.5 a3 
6. Rayadurg ra 22.0 59.7 162.0 i 
7. Mabakasira s 15.2 55.4 143.2 as 
8. Penukonda a 10.9 60.6 186.4 di 
9. Hindupur T 15.1 58.3 108.7 ee 

10. Kadiri ki 9.9 43.9 147.9 


ee eee 


Average of Taluks ui 14.9 54.1 142.2 


tS a e, 
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(ge ee 


Average for Average for 
between: 3 between 
and 5 months and8 months. 


ae rer a gn a ae E A A A e Pe 











1. Ichapuram 2. ae be pi 8.3 69.6 
2. Patbapattanam sa T ie 24.7 47.4 
3. Chipurapalli is Ws $e 2.5 139.3 
4. Srikakulam se gi ve 6.4 84.9 
5. Sompeta a Le an 6.6 80.8 
6. Salur ad a i 13.8 re 
7. Bobbili sg Sh a 19.5 Ja 
8. Palkonda Na as i wis 37.8 
9. WNarasannapet oe ii Sa S ka 35.5 
10. Parathipuram i ai ws es 84.2 
Average of Taluks m ii a 8.2 57.9 
&.No. Name of Taluk Average for Average for Average for Average for 
less than between 3 between 5 more than 


3 months and5 months and& months 8 months 





1, Mahabooba vs 4.8 26.8 60.6 a 
2. Mug as 25.1 171.6 370.8 6086.46 





The averages mentioned under different columns are the average extent of the 
ayacuts in each taluk correlated with particular months of water supply. If we take 
the average for less than 3 months in respect of different taluks in the Rayalaseema 
area, which is part of the Andhra, the extents of the ayacuts vary from 9 acres to 26 
acres. Inregard to the duration of water supply between 3 and 4 months, thcy vary 
from 43 io 62 acres. In regard to the duration of water supply between 5 and 8 
months, they vary between 108 and 152 acres. So too in some of the taluks of the 
Andhra area the same variations are found. It is, therefore, not possible from the 
average test to hold that particular months of supply corresponded with particular 
extent of the ayacut. 


The following tabular form represents the “‘ Majority test” : 
“ B? Majority Test. 








S.No. Name of Taluk Below 5 months duration. Between 5 and 7 months: 
No. of irri- Total No. No. of irri- Total No. 
gation ofirrigation gation of irriga 
sources be- sources sources bet- tion 
low 50 acres ween 50 and sources 
ayacut 3,000 acres 
1. Anantapur, P 15 30 19 19 
2. Dharamavaram su 23 32 14 14 
3. Tadapatri ik 7 9 1 1 
4. Gooty re 31 34 5 5 
5. Kalyandrug SP 38 51 14 14 
6. Kayadurg ie 5 9 2 2 
7. Madacasira ` ak 37 62 25 25 
8. Panukonda si 54 Ab) 32 32 
9, Hindupur es 113 155 30 30 
10. Kadiri as 379 407 18 18 


rn - 
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Below5 months duration Between 5 and8 months. 











S. No. Name of Taluk No. of irri- Total No.of No. of irri- Total No. of 
gation irrigation gation irrigation 
sources be- sources. sources sources. ` 
low 50 acres between 50 and 
Ayacut. 5,000 Acres. 

1. Ichapuram fe 165 166 35 79 
2. Pathapatnam = 927 1,054 147 570 
3. Cheepurapalli re 1,799 1,905 39 39 
4. Srikakulam me 465 470 127 120 
5. Sompeta ee 1,082 1,099 125 131 
6. Salur La 594 614 és Sigg 
7. Bobbilt m 1,629 1,771 Ji KA 
8. Palkonda ia Ms y 178 290 
9. Narasannapet a oe ži 192 1,214 
0 Paravathipuram Including Karu- Sa 

pum Section l i Ba gi 135 152 
1. Muhabooba Taluk (P. 1455 to 

1437) (upto 10 acres) ss 111 111 90 90 
De nee “a 179 231 : 12 . ‘ 12 -- 

O. ' 


No. of Irrigation Sources between 5,000 & 30,000 acres for more than 8 months—2 


Total No. of Irrigation sources Do. 3 





By majority test it is meant to convey that in each taluk the majority of the irriga- 
tion sources with a particular duration have a proportionate relation to the different- 
extent of the ayacut mentioned inthe Act. But the aforesaid tabular form does not 
support that assertion. In regard to water sources of below 5 months duration 
with an ayacut of below 50 acres, a comparison of the first-two columns shows that, 
except in a few cases, the test completely fails." No doubt in regard to irrigation 
sources supplying water for between 5 and 8 months of ayacut of 5,000 to 50,000 
acres, the test appears to be satisfied. But the table itself is confined only to the 
Rayalaseema area of the Andhra Part of the State and even in regard to that area 
there is no unanimity, as the test fails-in regard to sources within 5 months duration. 
Similar tests in Srikakulam district which is a part of the Andhra area of the State, 
shows that in many cases the majority test thoroughly breaks. Nothing can, there- 
fore, be built upon the said tests. Further, the statements filed in the case showing 
the area irrigated for different durations clearly indicates that in many cases the 
additional assessment is more than 100 per cent. or 50 per cent., as the case may be, 
of the original assessment showing thereby that the increase is on the basis of the flat 
minimum rate and not on the basis of the duration of the irrigation sources. Further 
water sources which supply water for more than 5 months butless than 8 months and 
have registered ayacuts below 5,000 acres fall under class IV. Some of the tanks which 

supply water for more than 8 months fall under different classes having regard to 
the ayacut which they serve. For instance, Kumbum tank has a registered ayacut 
of 10,000 acres, Bukksepatnam tank has a registered ayacut of 184 acres ; and though 
both supply water for 8 months or more, the former falls under class IT and the latter 
under class III. A cursory glance through the statistics of the various districts tells 
the same tale. In the Warrangal district of the Telengana area, in Mahabooba taluk 
none of the water sources supplies water for more than 8 months and none of them 
has an ayacut of more than 175 acres ; they are all classified under class IIT or class 
IV. In Malug taluk 3 tanks supply water for more than 8 months and they have 
ayacuts of 3,400 acres. 1,901 acres and 6,470-acres respectively. The first two fall 
under clause ILI and the last under class II. In Anantapur District, 14 out of 22 
sources which supply water for between 3 and 5 months are placed under class II. 
In Dharmavaram taluk, out of 22 water sources‘of similar nature, 9 fall in class III. 
In Srikakulam district some of the water sources’ which supply water for more than 8 
months fall under class III, because of their ayacut. The record also discloses that 
Sitanagaram Anicut system has a registered ayacut of -4,017 acres, Mahadevpuram.- 
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tank system has only 1,500 acres, Dondapad tank system has 1,504 acres, Anamse- 
mudram-Biraperu tank system has 826 acres, Jangamanahzswarapuram tank system 
has only 246 acres, Yerur Tank system has 1,500 acres, and Ponnalur tank system 
has 987 acres. Under section 4 all these water sources fall under class III It is not. 
necessary to multiply instances. The High Court has carefully considered this aspect. 
Enough has bzen said to make the point that classification based on ayacut has no 
reasonable relation to the duration of water supply. It is, therefore, clear that the 
ayacuts do not correspond to the number of months of water supply ; indeed, many 
tanks which supply water for a longer duration have smaller ayacuts. Tanks supply- 
ing water for equal durations fall under different classes. Ina large number of cases 
the minimum rate is more than 100 per cent. of the earlier assessment indicating 
thereby that the minimum rate has no relation to the quality or the productivity of 
the soil. In short, both sections 3 and 4 in fixing the minimum flat rate for dry or 
wet lands, as the case may be, have ignored the well establishcd taram principle ; 
and in the case of wet lands an attempt has been made to classify different systems 
on the basis of the ayacuts but the said test is unreasonable and has no rclation to 
either the duration of water supply or to the quality or the productivity of the soil. 
The classification attempted in either case has no reasonable relation to the objects 
sought to be achieved, namely, imposition of fair assessmen(s and rationalisation of 
the revenue assessment structure. Indeed, an arbitrary method has been introduced 
displacing one of the most equitable and 1easonable methods adopted all these years 
in the revenue administration of that State. 


The same unreasonableness is writ large on the provisions prescribing the machi- 
nery for assessment. The machinery provisions read thus : 


Section 6—The additional assessment payable under this Act in respect of any land shall, for 
all purposes, be treated as land revenue. 
Section 8—(1) The District Collector shall, from time to time, by notification published in 
Andhra Pradesh Gazette and the District Gazette, specify the Government sources of irrigation 
falling under ciasses I, II and IV of the Table under section 4 and may in like manner, include in, 
Or exclude from, such notification any such source. 


(2) Any person aggrieved by a notification published under sub-section ( 1) may, within forty» 
, five days from the date of publication of the notificationin the Andhra Pradesh Gazette and the 
District Gazette, prefer an appeal to the Board of Revenue whose decision thereon shall be final’, 


Section 8 has nothing to do with the assessment. It only provides for specifi- 
cation of Government sources of irrigation falling under different classes. Therefore, 
the only provision which may be said to relate to procedure for assessment is section 
6. Mr. Ram Reddy argued that section 6 by reference brought into the Act not 
only the entire provisions of the Andhra Pradesh Revenue Recovery Act but also 
the elaborate procedure for assessment prescribed by the Standing Orders of the 
Board of Revenue. He added that section 6 incorporated by reference the Standing 
Orders of the Board of Revenue relating to procedure and thereby the said Standing 
Orders were made part of the statute. This argument has been pitched rather high 
and we do not think that the phraseology of ihe section permits any such interpreta- 
tion. Under section 6 the additional assessment payable under the Act shall be 
treated as land revenue. Ex facie this provision has nothing to do with the proce- 
dure for assessment ; but the assessment payable is treated as land revenue. An 
assessment becomes payable only after it is assessed. The section, therefore, does 
not deal with a stage prior to assessment. The amount payable towards assessment 
may be recovered in the manner the land revenue is recovered. 


For the same reason it is not possible to read into the section the entire gamut 
of the Standing Orders of the Board of Revenue which deal with the mode of assess- 
ment ; for the said machinery also deals with a stage before the assessment becomes 
due. Ifit was the intention of the Legislature that the Si anding Orders of the Board 
of Revenue should be brought into the Act by Incorporgtion, it would have certainly 
used appropriate words to convey thatidea. Tt would not have left such an important 
provision so vague and particularly when the Legislature may be presumed to know 
that the question whether the Standing Orders,are law was seriously raiscd in many 
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proceedings. Therefore, if section 6 is put aside, there is absolutely no provision 
in the Act prescribing the mode of assessment. Sections 3 and 4 are charging sections 
and they say in effect that a person will have 1o pay an additional assessment per acre 
in respect of both dry and wet lands. They do not lay down how the assessment 
should be levied. No notice has been prescribed, no opportunity is given to the 
person to question the assessment on his land. There is no procedure for him to 
agitate the correctness of the classification made by placing his land in a particular 
class with reference to ayacut, acreage or even taram. The Act does not even nominate 
the appropriate officer to make the assessment to deal with questions arising in respect 
of assessments and does not prescribé the procedure for assessment. The whole 
thing is left ina nebulous form. Briefly stated, under the Act there is no procedure 
for assessment and however grievous the blunder made there is no way for the 
aggrieved party to get it corrected. Thisis a lypical case where a taxing statute 
* does not provide any machinery of assessment. 


On the said facts the question is whether sections 3 and 4 of the Act offend 
Article 14 of the Constitution. The scope of Article 14 has been so well setiled that 
it does not require further elucidation. While the article prohibits discrimination, 
it permits classification. A statute may expressly make a discrimination between 
persons or things or may confer power on an authority who would be in a position 
to do so. Official arbitrariness is more subversive of the doctrine of equality than 
statutory discrimination. In respect of a statutory discrimination one knows where 
- he stands, but the wand of official arbitrariness can be waved in all directions indis- 
- criminately. A statutory provision may offend Article 14 of the Constitution both by 
finding differences where there are none and by making no difference where there is one, 
Decided cases laid down two tests to ascertain whether a classification is permissible 
or not, viz., (i) the classification must be founded on an intelligible differentia which 
distinguishes persons or things that are grouped together from others left out of the 
group ; and (ii) that the differentia must have a rational relation to the object sought 
to be achieved by the statute in question. The said principles have been applied by 
this Court to taxing statutes. This Court. in Kunnathat Thathunni Moopil Nair v. 
The State of Kerala}, held that the Travancore-Cochin Land Tax Act, 1955, infringed 
Article 14 of the Constitution, as it obliged every person who held Jand to pay the 
tax at the flat rate prescribed, whether or not he made any income out of the property,, 
‘or whether or not the property was capable of yielding any income. It was pointed. 
out that that was one of the cases where the lack of classification created inequality. 
In East India Tobacco Co. v. State of Andhra Pradesh®, though this Court again held 
that taxation laws also should pass the test of Article 14 of the Constitution gave the 
caution that in deciding whether such a law was discriminatory or not it was necessary 
to bear in mind that the State had a wide discretion in selecting the persons or things 
it would tax. The applicability of Article 14 to taxation statute again arose for consi- 
deration in Khandige Sham Bhat v. The Agricultural Income-tax Officer® and this 
Court affirmed the correctness of the decision in K. T. Moopil Nair’s caset. In the 
context of a taxation law this Court held : 


‘Though a law ex facie appears to treat all that fall within a class alike, if in effect it operates 
unevenly on persons or property similarly situated, it may be said that the law offends the equality 
clause. It will then be the duty of the Court to scrutinize the effect of the law carefully to ascertain 
its real impact on the persons or property similarly situated. Conversely, a law may treat perscns 
who appear to be similarly situated differently ; but on investigation they may be found not to be 
similarly situated. To state it differently, itis not the phraseology of a statute that governs the situa- 
tion but the effect of thelaw that is decisive. If thereis equality and uniformity within each group, 
the law will not be condemned as discriminative, though due to somefortuitous circumstances arising 
out of a peculiar situation some included in a class get an advantage over others, so long as they are 
not singled out for special treatment. Taxation law is not an exception to this doctrine........ But 
in the application of the principles, the Courts, in view of the inherent complexity of fiscal adjust ment 
of diverse elements, permit a larger discretion to the Legislature in the matter of classificaticn, se 
tong it adheres to the fundamental principles underlying the said doctrine. The power of the Legis- 
eS 
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"2. (1963) 1 S.C.R.404 :A.LR. 1962 S.C. — S.C. 591. 

1733. 


3 


{] STATE OF A. P, v. NALLA RAJA REDDY (Subba Rao, C. J.). 19 


iature to classify is of ‘ wide range and flexibility’ so that it can adjust its system of taxation in all 
proper and reasonable ways.” :’ 


It is, therefore, manifest that this Court while conecding a Jargcr discretion to 
the Legislature in the matter of fiscal adjustment will insist that a fiscal statute just 
like any other statute cannot infringe Article 14 of the Constitu‘ion by introducing 
unreasonable discrimination betwcen persons or property cither by clessification or 
lack of classification. Two decisions relied upon by the learned Counsel for the appel- 
lant may now be noticed. In C.V. Rajagopalachariar v. State of Madras‘, the facts 
were: two Acts, mamcly, Madras Land Revenue Surcharge Act (19 of 1954) and 
Madras Land Revenue (Additional Surcharge) Aci (30 of 1955), wcre pass. d by the 
Madras Legislature increasing the land revenue payable by lendlords to the extent of 
the surcharge levied. Those two Acts were questioned, inter alia, on the ground 
that thcy offended Article 14 of the Constitution ; but the ground of attack was 
that the Acts fixed a slab system under which the rate of surcharge progressively 
increased from As. 2.to As. 8 on each rupee of the land revenue paid and ihat the 
relevant provision was discriminatory in its operation as a dis\inction had been 
made between rich and poor people and as the levy of the tax was different for diffe- 
rent classes of owners. That contention, for the reasons given therein, was negatived. 
In the said Madras Acts a surcharge was imposed in addition to the previous rates 
and the previous rates had been made on the basis of ryotwari settlements which did 
not offend Article 14 of the Constitution and, therefore, a small addition to the said 
rates could not likewise infringe the said article. The present question did not arise 
inthat case. Noris the decision of the Mysore High Courtin H.H. Vishwasha Thirtha 
Swamiar of Sri Pejavar Mutt v. The State of Mysore? in regard to the Mysore Land 
Revenue Surcharge Aci (XIII of 1961) has any bearing on the presemt question. There, 
as in the Madras Acts, the revenue surcharge levied was an additional imposition 
of land tax and, therefore, ihe Mysore High Court held that it did not offend Article 
14 of the Constitution. In holding that Article 14 was not infringed, the Court said + 

“We have before us a temporary measure. That is an extremely important circumstance. 
The State, not unreasonably, proceeded on the basis that a temporary levy could be made on the 
basis of existing rates. We can think of no other reasonable basis on which the levy could have 
been made. It may be that in the result some areas were taxed more than others. But yet it can- 
not i said with any justification that there was any hostile discrimination between one area and 
another.” , 

It will be seen that in that case on existing rates based upon scientific data a 
surcharge was imposed as a temporary measure till a uniform land revenue law was 
enacted for the whole State. That decision, therefore, does not touch the present 
case. But in the instant case, as we have pointed out earlier, the whole scheme of 
ryotwari settlement was given up so far as the minimum rate was coucerncd and a 
fiat minimum rate was fixed in the case of dry lands without any reference io the 
quali y or fertility of the soil and in the case of wct lands a minimum wet rate was 
fixed and it was sought to be justifi.d by correlating it to the ayacut. Further, the 
whole imposition of assessment was left to the arbitrary discretion of the officers not 
named in the Act without giving any remedy to the assessees for questioning the 
correctness of any of the important stages in the maier of assessment, such as 
ayacut, taram, rate or classification or evin in regard to the calculation of the figures. 
Not only the scheme of classification, as pointed out by us carlier, has no reasonable 
relation to the objects sought to be achieved, viz., fixaion and rationalisation of 
rates but the arbitrary power of assessment conferred under the Act enables the 
appropriate officers to make unreasonable discrimination between different persons 
and lands. The Act, therefore, clearly offends Article 14 of the Constitution. 


In some of the appeals relating to Peddapuram and Kumarapuram villages 
anoth.r point was raised, namely, that a special rate had been fix.d which was nei her 
for a single crop nor for a double crop and that, therefore, they do not come under 
any of the provisions of the Act. Inthe view we have expressed on the other ques- 
tions it is not necessary to notice this argument. -° 
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In the result the appeals are dismissed with costs. One hearing fee. 
ORDER. 


At the time when stay was granted by this Court on 16th December, 1965, a 
condition was imposed upon the appellant in the following terms : 

ee Appellants undertaking that in the event of the dismissal of the intended appeals 
herein the amounts collected under the head of additional charge realised under the provisions of 
the aforesaid Acts shall be returned orset off according to further orders of this Court........ 2 
l _ Having regard to the circumstances of this case, we think the proper course is to 
direct the appellant to set off the excess amounts collected towards tax payable for 
the subsequent year or years. 


V. B. Appeals dismissed. 
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Income-tax Act (XI of 1922), section 34 (1) (b)—‘Assessment at too low a rate 
—Rate means a standard or measure—Company—Super-tax—Wrong allowance 
of rebate—Validity of reassessment proceedings—Finance Act (XVIII Lof 956), 
section I, Part II, Item D, First and second Provisos. 


Words and Phrases—‘ Excessive relief *W—** Too low a rate ”—“ Rate ”, 


In respect of the assessment years 1946-47 to 1951-52, the Income-tax Officer 
passed orders under section 23-A that a sum of Rs. 3,54,716 must be deemed to 
have been distributed as dividends by the assessee-company. The assessee credited 
the dividends in the accounts of the shareholders in pursuarce of the resolution 
dated 7th July, 1955. For the assessment year 1956-57 after the income was 
determined, super-tax and rebate were computed under the Finance Act of 1956, 
the Officer sought to reopen assessment under section 34 (1) (b) of the Act on the 
ground that the assessee had obtained excessive relief by the wrong application 
of the provisions of Finance Act of 1956. A reduction of the rebate was applied 
by the Officer in respect of a sum of Rs. 4,32,325 which according to the Officer 
was the deemed distribution of dividend under section 23-A. The Appellate 
Assistant Commissioner upheld the validity of the initiation of back assessment 
but held as the sum of Rs. 3,54,716 were deemed distribution of dividend in respect 
of the prior years, the rebate could be withdrawn only in respect of a sum of 
Rs, 77,600. The Tribunalin the appeal at the instance of ihe depariment, while 
holding that section 34 (1) (b) was not at all applicable, yet sustained the order of 
the Appellate Commissioner. The High Court in reference held that the ground 
of excessive relief could not support reassessment and held that the ground of 
assessment at too low a rate could be urged but did not record any answer on 
that aspect. The assessee appealed. 


Held, that the chief aim and object of the Finance Act of 1956 is to prescribe 
the standard or measure of income-tax and super-tax and an assessee escaping 
some of its provisions and failing to pay the full measure of tax is assessed 10 too 
low a rate within the scope of section 34 (1) (b) of the Act. 


The assumption that the expression “ rate” has been used in section 34 (1) as 
mearting a fraction of tot al income is not warranted. By the use of the expression 
“rate” in the contcxt in which it occurs, undoubtedly a relation between the 

a 
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taxable income and the tax charged is intended, but the relation need not be of the 
nature of proportion or fraction. The expression “rate’’ is often used in the 
sense of a standard or a measure. Provided that tax is computable by the appli- 
cation of a prescribed standard or measure, though not directly related to taxable 
income, it may be called tax computed at a certain rate. The rebate of tax and 
or reduction of such rebate are essentially matters of measure or standards 
of rate, 


Where the question of law arising out of the order of the Tribunal was the validity 
of initiation of proceedings under section 34 (1) (b) of the Act, the questions of 
reassessment on the ground, income had been the subject of excessive relief and 
income had been assessed at too low a rate would be only different aspects of 
the same question. The High Court can deal with an aspect of the question of 
law though that aspect was not argued before the Tribunal. 


On facts : the High Court on remand has to determine whether the proceedings 
were validly initiated. 


Appeal from the Judgment and Order dated the 9th August, 1963, of the Madras 
High Court in T.C. No. 152 of 1961.% 


R. Venkatram and R. Ganapathy Iyer, Advocates, for Appellant. 
B. Sen, Senior Advocate (R.N. Sachthey, Advocate, with him), for Respondent. 
The Judgment of the Court was delivered by 


Shah, J.—In Sundaram & Company (Private), Ltd.—hereinafter called “the 
Company’’—the public are not substantially interested within the meaning of section 
23-A of the Indian Income-tax Act, 1922. Indealing withthe assessment of income 
of the company for the assessment years 1946-47 to 1951-52, the Income-tax Officer, 
Central Circle, Madras, passed orders under section 23-A of the Income-tax Act, 1922, 
and directed that the total income of the company as determined in the years of 
assessment less tax payable be deemed to have been distributed amongst the share- 
holders of the company as on the relevant. dates of the General Body Meetings. 
The following table sets out the relevant details : 





Amount of dividend deemed Date of order passed under S.23-A 





Assessment year to have been declared deeming dividend to have been 
declared 
1946-—47 46,563 March 18, 1952 
1947—48 43,959 March 18, 1952 
1948—49 47,829 March 18, 1952 
1949—50 97,875 _ March 18, 1952 
-1950—51 92,591 March 18, 1952 
1951—52 25,899 March 30, 1955 
3,54,716 





On 7th July, 1955 the company in a general meeting resolved that the amount of 
Rs. 3,54,716 which was under the orders of the Income-tax Officer deemed to have 
been distributed as dividend amongst the shareholders pursuant to orders under 
section 23-A of the Income-tax Act, be distributed as dividend to the shareholders, 
and in pursuance of that resolution proportionate part of the dividend due to cach 
shareholder was credited to his account. j 
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The Incomc-tax Officer completed the assessment of the company for the year 
1956-57 and detcrmincd Rs. 5,69,396 as its total income. The Income-tax Officer 
computed the super-tax payable by the company under the Finance Act, 1956, at 
the rate of six annas and nine pies in the rupee of the totalincome, and granted a 
rebate atthe rate of four annas in the rupee in accordance with the provisions of clause 
D, Proviso (i) (b) and (ii) of the Schedule to that Act. Sometime thereafter ihe Income- 
tax Officer being of the opinion that excessive relicf had beer. granicd to the com- 
pany within the meaning of section 34 (1) (b) of the Income-tax Act, issued a notice 
on 3ist January, 1959 for reopening the assessment for the year 1956-57. The 
company filed its return of income in compliance with the notice and contended that 
the proceedings commenced by the Income-tax Officer were unauthorised because 
the income of the company had not been the subject of ‘‘ excessive relief” within the 
meaning of section 34 (1) (b), and that actual distribution of dividends already deemed 
to have been distributed in accordance with the orders passed under section 23-A 
cannot be taken into consideration for the purpose of reducing the rebate of 
super-tax admissible under the proviso 2 to Paragraph D of the Finance Act, 
1956. The Income-tax Officer rejected the contentions and ordered that the rebate 
of super-tax to the extent of Rs. 80,978 be withdrawn. 


_ In appeal to the Appellate Assistant Commissioner it was held that in the 
circumstances of the case, assessment could be reopened under section 34 (1) (b) 
on the ground that the income had been made the subject of “excessive relief”, 
but only Rs. 77,600 and not the whole amount of Rs. 3,54,716 which was deemed 
to be distributed under orders section 23-A could be taken into consideration as 
dividend distributed by the company during the previous year relevant to the assess- 
ment year 1956-57, 


The Commissioner of Income-tax appealed to the Income-tax Appellate Tribunal. 
He contended that in the circumstances of the case the amount of Rs. 3,54,716 was 
liable to be taken into consideration for the purpose of withdrawing the rebate of 
super-tax admissible under the Finance Act, 1956. The Tribunal held that the case 
of the company “did not fall within any of the situations contemplated by section 
34 (1) (b)? and the company’s income had not been the subject of excessive relief as 
the rebate of super-tax originally granted was out of the tax otherwise computable 
and not from the assessed income. But the Tribunal confirmed the order of the 
Appellate Assistant Commissioner directing that Rs. 77,600 be taken into account 
in withdrawing rebate of super-tax. 


aa Tribunal then referred three questions to the High Court of Judicature at 
Madras : 


“1. Whether the Tribunal was justified in disposing of the appeal as it did ? 


2. Whether the Tribunal was right in law in entertaining the assessee’s Contention relating to 
the applicability of section 34 (1) (6) under Rule 27 of Appellate Tribunal Rules ? 


_ 3. Whether the setting aside of the assessment under section 34 (1) (b) was Correct in law ?” 


The High Court decided in favour of the company on the first two questions. 
In considering the third question the High Court observed that the plea of the com- 
pany that re-assessment proceedings under section 34 (1) (b), on the ground of 
“ excessive relief”, cannot be initiated, must be accepted. The Court then proceeded 
to consider whether allowance of rebate to which the assessee was not entitled did 
not amount to assessing income at too low a rate, and observed that : 

“ there Can be no question that the rebate of tax rate and a reduction of such rebate is essentially 
the arithmetic of rate. Reading however the provisions of the Finance Act, 1956, as a whole in 
the perspective thatits chief aim and object is to prescribe the rate of income-tax and super-tax, it 
seems to us that an assessee escaping some ofits provisions and failing to pay the full measure of tax 
is assessed at too low a rate.” 

The. High Court accordingly held that proceedings under section 34 (1) (b) 
could be initiated when rebate in the payment of super-tax was granted to the assessee 
without reducing it in the circumstances set out in the second proviso to Part II of 
the First Schedule, Paragraph D in the Finance Act, 1956, on the ground that the 
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income, profits and gains of the company were assessed to tax at too low a rate, 
The High Court answered the third question in favour of the Commissioner. Against 
the order passed by the High Court on the third question, this.appeal is preferred by 
the company. The Commissioner of Income-tax has not challenged the correct- 
ness of the decisions on Questions 1 and 2. 


We are unable to agree with Counsel for the assessee that the first question raised 
an enquiry not only as to the correctness of the procedure followed by the Tribunal, 
but also to the right of the Income-tax Officer to initiate a proceeding under section 
34 (1) (b) to bring to tax rebate which was not reduced. In terms, the first question 
relates to a matter of procedures : and in the answer records to that question it is 
not implied that the Income-tax Officer had no power to initiate the proceeding 
under section 34 (1} (b). i 


The third question raised by the Tribunal was defective. The true scope of the 
enquiry arising out of the argument before the Tribunal was not whether the order 
of assessment was proper, but whether the proceeding for re-assessment was properly 
initiated under section 34 (1) (b). That is how the High Court also understood the 
question. We therefore re-frame the question as follows : 

“ Whether the Income-tax Officer was in the circumstances of the case competent to initiate 


the proceeding under section 34 (1) (6) of the Indian Income-tax Act for bringing to tax the exces- 
sive rebate granted to the assessee ?”” 


Section 34 (1) (b) of the Indian Income-tax Act, as it stood at the relevant time, 
provided : | 


se If— 
(a) _% * * * * + 


(b) notwithstanding that there has been no omission or failure as mentioned in clause (a) 
-on the part of the assessee, the Income-tax Officer has in consequence of information in his possession 
‘reason to believe that income, profits or gains chargeable to income-tax have escaped assessment 
for any year, or have been under-assessed, or assessed at too low a rate, or have been made the 
subject of excessive relief under this Act or that excessive loss of depreciation has been computed, 
‘he may in cases falling under clause (a) at any time and in cases falling under clause (b) at any time 
-within four years of the end of that year, serve on the assessee, or, if the assessee is a company, on 
the principal officer thereof, a notice containing all or any of the requirements which may be included 
dn a notice under sub-section (2) of section 22 and may proceed to assess or re-assess such income, 
profits or gains or recompute theloss or depreciation allowance ; and the provisions of this Act shal), 
sọ far as may be, apply accordingly as if the notice were a notice issued under that sub-section : 


* $ 4 * + ms? 


It was held by the High Court of Bombay in P. S. Subramanyan, Income-tax 
Officer, Companies Circle I (1), Bombay, and another v. Simplex Mills Ltd.*, that 

“The relief referred to in section 34 (1) (b)of the Income-tax Act, 1922, can only be such 
relief as is granted to the assessee by reason of his income, profits and gains being chargeable to 
tax. It is, therefore, referable to the various kinds of relief afforded to the aSsessee under the Act 
in respect of hisincome, profits and and gains, such forinstance, as are granted under sections 
15-A, 15-C, 49-A, 49-B, 49-C, 49-D, and 60 of the Act.” 

This Court affirmed the judgment of the Bombay High Court in P. S. Subra- 
„manyam, Income-tax Officer, Companies Circle I (1) and another v. Simplex Mills 
Lid In Simplex Mill’s case, advance tax paid by the assessee for the assess- 
ment year 1952-53 was found refundable and the Income-tax Officer allowed interest 
on the tax paid under section 18-A (5) of the Income-tax Act, 1922, as it then stood. 
‘The Act was amended by the Income-tax (Amendment) Act, 1953, with retrospective 
effect from Ist April, 1952, and it was found that interest allowed to the company 
was excessive. The Income-tax Officer then initiated a proceeding under section 34 
{1) (b) to reassess the tax on the ground that income for that year had been under- 
assessed and had been made the subject of excessive relief. The Bombay High Court 
rejected the claim of the Income-tax Officer, and this Court held thatthe original 
assessment could not be reopened under section 34, because it could not be said 


a a A 
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either that there was under-assessment of ‘the income, or that excessive relief was 
granted. In the light of that judgment, the High Court opined that the claim of the 
Department to initiate a proceeding under section 34 (1) (b) onthe ground that 
excessive relicf was allowcd could not be sustained. But the High Court held that a 
proceeding for reassessment could be initiated on the ground that income had teen. 
assessed at too low a rate. Counsel for the company contends that the High Court 
was in error in proceeding to enlarge the scope of the enquiry and in entering upon. 
a question which was never mooted before the Tribunal. 


Section 2 of the Finance Act, 1956, provides, in so far as it is material, that : 


“ Subject to the provisions of sub-sections (2), (3), (4) and (5), for the year teginning on the 
Ist day of April, 1956,— ©) s : 


(a) income-tax shall be charged at the rates specified in Part I of the First Schedule 
* * * * e a 


(b) rates of super-tax shall, for the purposes of section 55 of the Indian Income-tax Act, 1922 
1922) * * *  *, be those specified in Part II of the First Schedule, * 


* x * * k k 
Part II of the First Schedule specifies the rates of super-tax. Clause D provides? 


“In the case of every company on the whole of totalinccme Six annas-and nine pies in the 
rupee. ` 


(XI of 


Provided that— 
(i) * * * * ~ j 
(ii) a rebate at the rate of four annas per rupee of the total income shall te allcwed in tbe 
case of any company which satisfies condition (a), but not condition (b) of the preceding clause : and 
(iji) * j = * * * 
Provided further that— 
(i) the amount of the rebate under clause (i) or clause (ii), as the case may be, of the preceding, 
proviso shall be reduced by the sum, if any, equal to the amount or the aggregate of the amounts, 
as the case may be, computed as hereunder :— 


(a) on the amount representing the face value of any bonus at the rate of two annas per 
shares or the amount of any bonus issued to its sbare- rupee. 
holders during the previous year with a view to 
increasing the paid-up capital, except to the extent to 
which such bonus shares or bonus have been issued 
out of premiums received in cash on the issue of its 
shares ; and 
(6) in addition, in the case of a company referred to in 
clause (ii) of the preceding proviso which has distri- 
buted to its shareholders during the previous year 
dividendsin excess of six per cent. ofits paid-up capi- 
tal, not being dividends payable at a fixed rate— 
on that part of the said dividends which exceed 6 per cent. at the rate of two annas per 
but does not exceed 10 per cent. of the paid-up capital ; rupee. 


on that part of the said dividends which exceed 10 percent. at the rate of three annas per . 
_ of the paid-up capital ; rupee. l 
ik + + $ * * 


Paragraph-D read. with section 2 (b) of the Finance Act, 1956, fixes ihe rate of 
super-tax payable by companies forthe purpose of section 55 of the Indian Income-: 
tax Act. From the super-tax declared payable, in certain conditions rebate is grant- 
ed, and that rebate is also related to the total income of the assessee. By the second 
proviso, part of the rebate may be withdrawn, if the company has in the previous 
year issued bonus shares or bonus or has distributed dividend in excess of six 
per cent. of its paid-up capitale The super-tax and the rebate admissible are both 
related to the total income, whereas the reduction of rebate is related to the face 
value of the bonus shares or of the value of bonus or the amount of dividends distri- 
buted. Super-tax payable by,a company is therefore determined as a fraction of 
the total income, reduced by a percentage of the valuefof the bonus shares or bonus. 
or dividends distributed. 

6 
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Counsel for the company contends that the expression “‘ too low a rate ” used. 
in section 34 (1) (6) must, having regard io the contcxt in which the expression Is. 
used and in the scheme of the Indian Income-tax Act, be regarded merely as the frac- 
tion which determines tax liability ofthe assessee, but whenin computing super-tax. 
liability, the Income-tax Officer has after determining the amount by applying the 
fraction to reduce the resultant by reference to a factor unrelated io total income, it 
cannot be said that tax is charged at a certain rate. Counsel says that the Legisla- 
ture has not used the expression “ assessed at too low an amount” but the expression. 
used is ‘‘assessed at too low a rate ’’: therefore, says Counsel for the company the 
jurisdiction of the Income-tax Officer will be attracted only when the wrong fraction. 
has been applied in the determination of super-tax, and not when the computation 
of tax depends on ‘other factors. z 


We are unable to accept this contention. The assumption thatthe expression- 
“rate ” has been used in section 34 (1) as meaning a fraction of total income is, in 
our judgment, not warranted. By the use of the expression ‘‘ rate ” in the comext 
in which it occurs, undoubtedly a relation between the taxable income and the tax. 
charged is intended, but the relation need not-be of the nature of proportion or frac- 
tion, The expression “‘ rate ” is often used in the sense of a standard or measure. 
Provided the tax is computable by the application of a prescribed standard or 
measure, though not directly related to taxable income, it may be called tax computed 
at a cerfain rate. We agree withthe High Court that the rebate of tax and the reduc- 
tion of such rebate are essentially matters of measure or standards of rate. The 
chief aim and object ofthe Finance Act, 1956, is to prescribe the standard or measure 
of income-tax and super-tax and it seems that an assessee escaping some of its pro- 
visions, and failing to pay the full measure of tax is assessed at too low a rate. 


But the view we have taken is not sufficient to dispose of the appeal. It may 
be recalled that the question arising out of the order of the Tribunal was about the 
competence of the Income-tax Officer to initiate proceedings under section 34 (1) 
(b). It is true that it was not argued before the Tribunal on behalf of the com- 
pany that onthe notice served by the Income-tax Officer proccedings for re-assessment 
could only be initiated onthe ground that income had been the subject of excessive 
relief, and not on any other ground. But the company did contend that the 
initiation of the re-assessment proceeding was invalid, and the plea that the initiation 
was invalid because the notice was defective was only an aspect of the plea raiscd by 
the company. The question as originally raised by the Tribunal, and as reframed 
by us, includes that enquiry. 


Counsel for the company did argue before the High Court that in a procecding. 
to reassess income initiated on a notice that income has been subject to excessive 
relief, the Income-tax Officer was incompetent to reassess income on the footing that 
income was assessed at too low arate, but the HighCourt did not record their decision. 
on that plea: they merely suggested that it will be open to the company to raise the 
question when the matter is again taken up for consideration. If however the ques- 
tion arising out of the order of the Tribunal was, as correctly pointed out by the 
High Court, one about the “ validity of initiation of proceeding under section 34 (1) 
(b) ”, the High Court was bound to decide all aspects of that question raiscd before 
them, before recording an answer : if they did not, the Tribunal would be powerless. 
to enter upon an enquiry of any other aspect of the question after answerto the ques- 
tion is recorded by the High Court. We are unable to agree with the assumption 
made by the High Court that because a particular aspect of the question of law raised 
was vot specifically argued before the Tribunal, the High Court cannot deal with 
that aspect. i ; 


We are, in thé state of the record before us, unable to record an answcr 10 the 
question, and the case must be remanded to the High Court to determine whether 
the proceedings were validly initiated on the notice issued against the company. 
The notice which was served upon the company is net included in the paper book 
prepared for use in this Court. The notice must`of necessity be part ofthe record 
of the Income-tax Officer, even if it be not on the record of the Tribunal. It will be 


S—4 : 
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open to the High Court, in determining the contention raised by the company, to 
call for a supplementary statement of the case relating to the form and contents of 
the notice and the validity thereof, from the Tribunal. After receiving the supple- 
mentary statement, if any, the High Court will proceed to dispose of the third ques- 
tion in the light of the reasons set out by us in this judgment. Costs of this appeal 
will be costs in the High Court. : 

V.S. — Remanded. 

THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—J.C. Sman, S. M. SIKRI AND V. Ramaswaws, JJ. 


Commissioner of Income-tax, A. P. -e Appellant* 
` Ve 
M/s. Motors & General Stores (P.) Ltd. -. Respondent. 


Income-tax Act (XI of 1922), section 10 (2) (vii), 2nd proviso—Applicability— 
Transfer of buildings and machinery by assessee in exchange for shares— 
Deed of exchange—Transaction, if a sale or exchange—Substance of the 
transaction as distinguished from the strict legal position—Relevancy—Tax- 
ability of profits—Transfer of Property Act (V of 1882), sections 54, T18. 


The assessee, a private limited company, owning a cinema house and being taxed 
on the profits made by exhibition of films therein, at a meeting of its Board of 
Directors held in 9th September, 1955, resolved that the Managing Director may be 
authorised to negotiate with. a buyer for the sale of the entire concern with all its 
equipment and machinery, fittings etc., for a consideration of Rs. 1,20,000. An 
agreement was concluded to effect a sale and this was confirmed by the assessee- 
company at an extraordinary general body meeting.in October, 1955. Pursuant 
thereto a deed called “exchange deed” was brought into existence on 21st March, 
1956, and the consideration was received by the assessee in the shape of transfer 
of shares in a company of the face value of Rs. 1,20,000 held by the buyer. While 

. the resolution of the assessee mentioned about the negotiation of the sale of the 
cinema for the consideration mentioned, the operative portion of the deed set out 
the exchange of the property for the shares. For the assessment year 1956-57 the 
Income-tax Officer found that the value realised by the transaction exceeded the 
written down value by Rs. 43,568 and accordingly computed the profits under 
section 10 (2) (vii) second proviso and included the same in the taxable income. 
The High Court in reference held that the transaction was not a sale within the 
scope of the second proviso to section 10 (2) (vii). The Revenue appealed. 


Held, the transaction is not one of sale and does not attract the application 
of the second proviso to section 10 (2) (vii). 


The definition of exchange in section 118 of the Transfer of Property Act is 
not limited to immovable property but it extends also to barter of goods. Both 
under the Sale.of Goods Act and the Transfer of Property Act, a sale is a transfer 

of property in the goods or of the ownership in immovable property for a money 

consideration. The presence of money consideration is therefore an essential 
element in a transaction of sale. But in exchange there is a reciprocal transfer of 
interest in the immovable property, the corresponding transfer of interest im the 
movable property being denoted by the word “barter ”. 


In the absence of any suggestion of bad faith or fraud the true principle is that 
-the taxing statute has to be applied in accordance with the legal rights of the parties 
to the transaction as embodied in the document. The doctrine that in revenue 
cases the “substance of the matter’? may be regarded as distinguished from the 
strict legal position is erroneous. À 


*C. A. No. 819 of 1966. * 2nd May, 1967. 
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On the facts : neither the recital in the preamble or the resolution of the Board 
_ of Directors of the assessee, mentioning the negotiation of the sale for a considera- 
tion, controlled the language of the operative part of the deed clearly setting 
out the exchange of the properties. The valuation of Rs. 1,20,000 fixed to consist 
of Rs. 60,000 for immovable properties and goodwill and Rs. 60,000 for movable 
properties was only for the purpose of payment of stamp duty. The transaction 
is one of exchange and there was no sale of the properties for any money considera- 
tion. 


Appeal by Special Leave from the Judgment and Order dated the 30th October, 
1964, of the Andhra Pradesh High Court in Case Referred No. 6 of 1963.* 


D. Narsaraju, Senior Advocate (T. A. Ramachandran and R. N. Sachthey, 
Advocates, with him), for Appellant. 


P. Ram Reddy, Senior Advocate (A. V.V. Nair, Advocate, with him), for 
Respondent. 


The Judgment of the Court was delivered by 


Ramaswami, J.—This appeal is brought, by Special Leave, on behalf of the 
Commissioner of Income-tax, Hyderabad, from the judgment of the Andhra Pradesh 
High Court dated 30th October, 1964, in a Case Referred No. 6 of 1963. 


The respondent (hereinafter referred to as the “‘assessee-company”’) is a private 
limited company owning a cinema house calied “‘ Sree Rama Talkies”, at Bobbili. 
It was bzing taxed on the profits made by cxhibition of films therein. At a meeting 
of its Board of Directors held on 9th September, 1955, it was resolved that the 
Managing Director, the Raja of Bobbili, may be authorised to negotiate with the 
Zamindar of Chikkavaram or his nominee for the sale of the entire concern with all 
its equipment and machinery, fittings etc., for a consideration of Rs. 1,20,000. An 
agreement was concluded to ‘effect a sale and this was confirmed by the assessee- 
company at an extraordinary general body meeting held on 4th October, 1955. 
Pursuant thereto a deed called the “ exchange deed ” was brought into existence on 
2lst February, 1956, and the consideration was received by the assessee-compatly 
in the shape of transfer of 5 per cent. tax-free cumulative preference shares in Sri 
Rama Sugar and Industries Ltd., Bobbili, of the face value of Rs. 1,20,000 held 
by the Zamindar and Zamindarini of Chikkavaram. Separate valuation was given 
for the immovable property and for the movables etc., and goodwill, each being 
valued at Rs. 60,000. For the assessment year 1956-57, ihe aSsessee-company sub- 
mitted a return of income showing a sum of Rs. 9,823 as profits derived from the 
transaction. The Income-tax Officer found that the value realised exceeded the 
written down value by Rs. 43,568 and accordingly computed the profits under section 
10 (2) (vii) of the Income-tax Act, 1922 and included the amount in the taxable 
income of the assessee-company. The order of the Income-tax Officer was confirmed 
by the Appellate Assistant Commissioner in appeal and by the Income-tax Appellate 
Tribunal except for allowing a sum of Rs. 5,000 as representing the cost of the good- 
will. As directed by the High Court, the Appellate Tribunal stated a case under 
Section 66 (2) of the Income-tax Act, 1922 on the following question of law : 

“(1) Whether the transaction dated 21st February, 1956, amounts to a sale within the purview 
of the second proviso to section 10 (2) (vii) of the Indian Income-tax Act ? 
alternatively, 


(2) Whether the consideration for the sale is not the market value of the shares as on the 
date of the transaction, namely, Rs. 95 per share, but the face value of the shares.” 


After hearing the reference the High Court answered the question in favour 
of the assessee-company and against the Commissioner of Income-tax. 
Section 10 (2) (vii) of the Income-tax Act, 1922 provides as follows : 


“10. Business. (2) Such profits or gains shall be computed after making the following allow- 
ances, namely :— i 





* (1965) 1 I.T.J. 560 : (1965) 1 An.W.R. 412. 
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“iil in respect of any such building, machinery or plant which has teen sold or discarded or 
emolished or destroyed, the amount by which the written down value therecf exceeds the amount 
for which the building, machinery or plant, as the case may be, is actually sold or its scrap valve : 


Provided that such amount is actually written off in the books of the assessee : 


Provided further that where the amount for which any such building, machinery or plart is 
sold, whether during the continuance of the business or after the*cessation thereof, exceeds the 
written down value, so much of the excess as does not exceed the difference between the original 
rut = the written down value shall be deemed to be profits of the previous year in which the sale 
took place : 


33 


It is only if there is a sale of the cinema house and the other assets that the tax- 
able profits and gains are to be computed in the present case under section 10 (2) 
(vii) as the amount by which the written down value exceeds the amount for which 
the assets are actually sold. The words “ sale” or “sold” have not been defined in 
the Income-tax Act, 1922. Consequently, these words have to be construed by 
reference to other enactments. Section 54 of the Transfer of Property Act defines 
“ sale” as a transfer of ownership in exchange for a price paid or promised or part 
paid and part promised. Section 54 of the Transfer of Property Act reads as follows: 


“*sale’is_a transfer of ownership in exchange for a price paid or promised or part-paid and 
part-promised.”’ 

There is no definition of the word “price” in this Act. But it is well-settled 
that the word ‘“‘price’’ is used in the same sense in this section as in section 4 of the 
Sale of Goods Act (IIT of 1930) (See the decision of a Full Bench ofthe Madras 
High Court in Madam Pillai v. Badrakali Ammal). Section 4 of the Sale of 
Goods Act reads as follows : l 

“ (1) A contract of sale of goods is a contract whereby the seller transfers or agrees to transfer 


the property in goods to the buyerfor a price. There may be a contract of sale between one part- 
owner and another. 


(2) A Contract of sale may be absolute or conditional. 


(3) Where under a contract of sale the property in the goods is transferred from the seller 
to the buyer, the contract is called a sale, but where the transfer of the property in the goods is to 
take place at a future time or subject to some Condition thereafter to be fulfilled, the contract 1s 
called an agreement to sell. 


(4) An agreement to sell becomes a sale when the time elapses or the conditions are fulfilled 
subject to which the property in the goods is to be transferred.” l 


Section 2 (10) of the Sale of Goods Act defines “‘ price” as meaning the money 
consideration for.a sale of goods. The presence of money consideration is therefore 
an essential element in a transaction of sale. Ifthe consideration is not money but 
some other valuable consideration it may be an exchange or barter but not a sale. 
Section 118 of the Transfer of Property Act defines “exchange” as follows : 

“ When two persons mutually transfer the ownership of one thing for the ownership of another 
neither thing or both things being money only, the transaction is called an ‘exchange’. A transfer 


of property in completion of an exchange can be made only in the manner provided for the transfer 
of such property by sale.” 


Section 119 provides : 


“If any party to an exchange or any person Claiming through or under such party is by reason 
of any defect in the title of the other party deprived of the thing or any part of the thing received by ' 
him in exchange, then, unless a contrary intention appears from the terms of the exchange, such 
other party is liable to him or any person claiming through or under him for loss caused thereby, or 
at the option of the person so derpived, for the return of the thing transferred, if stillin the pcssession 
of such other party or his legal representative or a transferee from him without consideraticn.” 


The definition of exchange in section 118 of the Transfer of Property Act is not 
limited to immovable property but it extends also to barter of goods. It is clear 
therefore that both under the Sale of Goods Act and the Transfer of Property Act, 
sale is a transfer of property in the goods or of the ownership in immovable property 


ee 


1. 42 M.L.J. 410 : (1922) I.L.R. 45#Mad 612: A.I.R. 1922 Mad.311. 
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for a money consideration. But in exchange there is a reciprocal transfer of 
interest in the immovable property, the corresponding transfer of interest in the 
movable property being denoted by the word “‘barter”. ‘‘ The difference between 
a sale and an exchange is this, that in the former the price is paidin money, 
whilst in the latter it is paid in goods by way of barter’? (Chitty on Contracts, 
22nd Edn., Vol. II, page 582). 


The question presented for determination in this case is whether the transaction 
of 21st February, 1956, was a sale and whether the Income-tax authorities were 
entitled to include the amount of Rs. 43,568 as profits under section 10 (2) 
(vii) of the Income-tax Act as representing the excess of the consideration realised 
by the assessee-company over the written down value of the assets transferred. On 
behalf of the appellant it was contended that the money consideration was fixed at 
Rs. 1,20,000 and the mode of payment was by transfer of shares and the transaction 
was really a sale and not transfer by way of exchange. We are unable to accept this 
argument as correct. In the first place, the document is called “‘ exchange deed.” 
The preamble of the document states : 


“ And whereas the party of the first part as at the directors’ meeting held on 3rd February, 1955 
resolved to exchange the property mentioned in Schedule for the property mentioned in Schedule II 
belonging to the party of the second part and whereas in pursuance of the resolution of the Board 
of Directors the Managing Director of the party of the first part had handed over possession of the 
property described in Schedule I hereto on 9th September, 1955, to the party of the second part and 
whereas the general body of the first part at a meeting held on 4th October, 1955, resolved to authorise 
the Managing Director of the party of the first part to negotiate with the Zamindar and Zamindarini 
of Chikkavaram the second part herein and/or their nominees for the sale of the party of the entire 
concern known by the name of Sri Rama Talkies, Bobbili, now owned by the party of the first part 
with allits equipment machinery fittings spares accessories the old Projector the Jeep car bearing 
No. M.S.P. 928 purchased from its funds all the buildings and out houses either newly constructed 
or mentioned in the registered sale deed No. 1464/5th September, 1949, and in this exchange deed 
together with entire premises covered thereby and the cash deposits lying with the various distribu- 
tors and commercial tax department of the State Government more fully described in Schedule I 
hereto and also the goodwill of the concern for a Consideration of Rs. 1,20,000 (Rupees one lakh 
twenty thousand only) consisting of immovable properties worth Rs. 60,000 and movable properties 
worth Rs. 20,000 (sic.) total Rs. 1,20,000 which will be received in the shape of transfer of 5 per cent. 
tax-free cumulative preference shares of Messrs. Sri Rama Sugars and Industries Ltd., Bobbili of 
the face value of Rs. 1,20,000 (Rupees one lakh twenty thousand only) held by the zamindar and 
zamindarini of Chikkavaram the party of the second part herein and more fully described in Schedule 
il herein and to transfer receipt and also hand over records relating to the title and management to 
enable them to carry on the business of the concern and whereas the general body of the part of 
the first part at the meeting held on 11th February, 1956, resolved that the action of the Managing 
Director in handing over possession of the property described in Schedule I to the party of thesecond 
part on 9th September, 1955, is approved and whereas the parties hereto have agreed to exchange the 
said properties described in the first and second Schedule heretoin the manner hereinafter appearing.” 


The operative part of the document reads as follows ¢ 


‘t Now this deed witnesseth as follows :-— 


(1) In pursuance of the said agreement and in consideration of the transfer ty the party of 
the second part of the property more fully described in the Schedule II hereto to the party of the first 
part, the party of the first part hereby grants and transfer to the party of the second part IJ all 
the property more fully described in Schedule I hereto to hold the same to the party of the second 
part absolutely for ever. 


(2) In further pursuance of the said agreement and in Consideration of the transfer by the 

party of the first part of the property in Schedule I hereto to the party of the second part, the party 
of the second part hereby grants and transfers to the party of the first part ofthe shares more fully 

described in Schedule II hereto to hold the same to the party of the first part absolutely for ever. 


(3) Each of the parties hereby covenants (sic) with the other first that the properties hereby 
transferred by him is free from encumbrance charge or lien of any kind whatsoever. Secondly that 
the properties so transferred by each of them shall be quitely entered upon held and enjoyed by the 
other of them and the rents and profits and dividends received by the other of them without any 
interruption or disturbance by the party transferring the same or any one claiming through or under 
them thirdly that each of the parties hereto will at the request of and cost of the other execute every 
such assurance and do every such act or thing as shall reasonably be required by such other for 
further or more. ° 


(4) The party of the first part covenants and assures the party of the second part that all 
taxes due to the Government or the local bodies and all bills for the supply of electrical energy 
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goods and accessories all salaries due to the staff have been paid upto 9th September, 1955, the date 
of transfer and that the party of the second part will be in no way liable for any act done or com- 
mission made by the Rajah of Bobbili,............. ccc cees ay 


On behalf of the appellant Mr. Narsaraju referred to the resolution of the Board 
of Directors dated 9th September, 1955, in which it was resolved that the Managing 
Director will negotiate with the zamindar of Chikkavaram or his nominee for the 
sale of the Sree Rama Talkies with all its equipment etc., for a consideration of 
Rs. 1,20,000. Mr. Narsaraju also referred to ihe preamble in which the resolution of 
the Board of Directors dated 9th September, 1955, is quoted and also the resolution 
of the meeting of the general body of the assessee-comparty held on 4th October, 1955, 
authorising the Managing Director to negotiate “* for the sale of the entire concern 
known by the name of Sree Rama Talkies.” But, in our opinion, neither the recital 
in the preamble nor the resolution of the Board of Directors dated 9th September, 
1955, will control the language of the operative portion of the document or its legal 
effect. There is no ambiguity in the construction of the operative part. It is clear 
from the operative part of the document that there was an exchange of thé properties. 
described in Schedule I for 5 per cent tax-free cumulative preference shares of Sri ' 
Rama Sugar & Industries Ltd., Bobbili. It is true that a valuation of Rs. 1,20,000 
was fix-d to consist of Rs. 60,000 for immovcable propertics and the goodwill and 
Rs. 60,000 for moveable properties, but that is only for the purpose of payment of 
stamp duty. In essence the transaction is one of exchange and there was no sale 
of the properties described in Schedule I for any money consideration. In other 
words, there was no price paid or promised to be paid for the transfer of the cinema. 
house known as Sree Rama Talkies together with machinery and equipment described. 
in Schedule I to the deed dated 21st February, 1956, but there was a consideration in 
- the shape of‘transfer of 5 per cent tax-free cumulative preference shares of Sri Rama 
Sugar & Industries Ltd. It follows therefore that the Income-tax authorities were: 
not entitled to treat the transaction dated 21st February, 1956, as a sale and to apply 
provisions of section 10 (2) (vii) of the Income-tax Act. 


We pass on to consider the argument of Mr. Narsaraju that in revenue matters. 
it was the substance of the transaction which must be looked at and not the form in 
which the parties have chosen to clothe the transaction. It was contended that, in. 
the present case, there was in substance a sale of Sree Rama Talkies by the assessee-- 
company for a money consideration of Rs. 1,20,000 though the mode of payment 
was by transfer of shares and the resolution of the Board of Directors dated 9th 
September, 1955, clearly indicated that the intention of the assessee-company was 
to sell Sree Rama Talkies along with its equipment concerned for a consideration of 
Rs. 1,20.000. In the present case, however, there is no suggestion on behalf of the 
appellant of bad faith on the part of the assessee-company nor is it alleged that the: 
particular form of the transaction was adopted as a cloak to conceal a different. 
transaction. It is not disputed that the document in question was intended to be. 
acted upon and there is no suggestion of mala fides or that the document was never 
intended to have any legal effect. Inthe absence of any suggestion of bad faith or 
fraud the true principle is that the taxiag statute has to be applied in accordance with 
the legal righis of the parties to the transaction. When the transaction is embodied in 
a document the liability to tax depends upon the meaning and content of the language 
used in accordance with the ordinary rules of construction. In Bank of Chettinad 
Ltd. v. Commissioner of Income-tax, Madras}, it was pointed out by ithe Judicial 
Committce that the doctrine that in revenue cases the “substance of the matter’? may 
be regarded as distinguished from the strict legal position, is erroneous. If a person 
sought to be taxed comes within the letter of the law he must be taxed, however great. 
the hardship may appear to the judicial mind to be. On the other hand, if the Crown. 
seeking to recover the tax cannot bring the subject within the letter of the law, the 
subject is free, however apparently within the spirit of the law the case might 
a et ey 


A, (1940) 2 M.L.. 851: (1940) 8 L-T.R. 522 :T.L.R. (1941) Mad. 89 : A.LR. 1940 P.C. 183. 
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otherwise appear to be. In the Duke of Westminster’s caset, deeds of covenant 
had been executed . by the-_Duke in favour of employees in such amounts that the 
covenantees, if remaining in the Duke’s service, would receive respectively sums. 
equivalent to their wages and salaries. If they left the service of the Duke the pay- 
ments would still have been due, but it was in nearly allinstances explained to the 
employee that so long as the service continued while the deed did not prevent his 
claiming ordinary wages in addition, it was expected that he would not do so. 
It was argued for the Crown that though in form a grant of an annuity, the 
transaction was in substance merely one whereby the annuitant was to continue to 
serve the Duke at his existing salary, so that the annuity must be treated as salary. 
‘Neither the Court of Appeal nor the House of’ Lords agreed with this contention. 
To regard the payments under the deeds as in effect payments of salary would be 
to treat a transaction of one legal character as if it were a transaction of a different 
legal character.. With regard to the supposed contrast between the form and sub- 
stance of the arrangement, Lord Russell of Killowen stated at page 524 as follows : 

“Tfallthat is meant by the doctrine is that having once ascertained the legal rights of the parties 
you may disregard mere nomenclature and decide the question of taxability or non-taxability ip. 
accordance with thelegal rights, welland good. That is what this House did in the case of Secretary 
of State in Council of India v. Scoble®; that and no more. If, onthe other hand, the doctrine means. 
that you may brush aside deeds, disregard the legal rights and liabilities arising under a ccnti2c1 tet- 
ween parties, and decide the question of taxability or non-taxability upon the fcoting of the rights 


and liabilities of the parties being different from what in law they are, then I entirely dissent from. . 
such a doctrine.” 


In a later case--Commissioners of Inland Revenue v. Wesleyan and General 
Assurance Society®—Viscount Simon expressed the principle as follows : 

‘It may be well to repeat two propositions which are well established in the applicaticn of tke 
law relating to income-tax. First, the name given to a transaction by the parties concerned dces nct 
necessarily decide the nature of the transaction. To cal] a payment a loan if it is really an annuity 
does not assist the taxpayer, any more than to call anitem a capital payment would prevent it from. 


being regarded as an income payment if that is its true nature. The question always is what is the 
real character of the payment, not what the parties call it. 


Secondly, a transaction which, on its true Construction, is of a kind that would escere tax, is nct 
taxable on the ground that the same result could be brought about by a transaction in another form. 
which would attract tax.” 


For the reasons already given we hold that the qucstion has been rightly 
answered by the High Court in the negative and in favour of the assessee-company 
and this appeal must be dismissed with costs. 


V.S. -5 Appeal dismissed.. 


1. (1936) 19 T.C. 490 : (1936) A.C.1 : 51 617 : 51 W.R. 675. 
T.L.R. 467. 3. (1948) 161.T.R. (Supp.) 101. 
2. (1903) A.C.299:4T.C.618:72L..K.B.  . 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction). 
PRESENT :—J.C. SHAH, S.M. SIKRI AND V. RaMaswami, JJ. l 
M. M. Ipoh and others etc. .. Appellants* 


y. 
‘Commissioner of Income-tax, Madras etc. .. Respondent. 


The Attorney-General for India (By notice). 


Ancome-tax Act (XI of 1922), sections 3 and 2 (9)—Association of persons—Assess- 
ment on the association of person or members thereof—Quasi-judicial function— 
Equality clause of Constitution—Nature of authority—Duty to prevent evasion, 
escapement or double taxation—Orders subject to further appeals—Adequate 
enunciation of principles and policy for guidance of Officer—No infringement of 
equality clause. | 


A Hindu father was originally assessed in respect of the income of certain pro- 
-perties as a resident individual or as the karta of Hindu undivided family. In 
‘back assessment proceedings for certain years and for other later years, the 
Income-tax Officer brought the income of such properties as income received by 
‘ap association of persons formed between the father, his minor son and another 
firm which belonged to the family. The Tribunal found that the mother of the 
minor assented on behalf of the minor to form the association. The High Court 
in reference held that there was no such association for one year but there was one 
io respect of the assessment years in question. The High Court also held that the 
father was the principal officer of the association. A writ petition filed by the 
father challenging the validity of section 3 of the Act on the ground that it violated 
Article 14 of the Constitution was dismissed by the High Court. Against the 
order made in the writ petitions, the father, and against the orders made in the 
references, the association of persons, appealed. 


Held, section 3 of the Act in sc far as it confers power upon the Income-tax 
-Officer to select either the association of persons cr the members thereof for assess- 
ment to tax in respect of the income of the association does not violate Article 14 
of the Constitution. 


The procedure for assessment is the same whether the income is assessed in the 
‘hands of the association or the share of each member of the association is assessed 
separately. No question of application of a more drastic procedure or deprivation 
of valuable rights of appeal and revision by the adoption of one of two alternative 
‘procedure arises. 


Where the legislature lays down the policy and indicates the rule or line of action 
‘which should guide the authority, Article 14 is not violated, unless the rules or 
‘the policy indicated lay down different criteria to be applicd to persons or things 
-similarly situate. - 


It is not essential for the legislature to comply with the guarantee of equal protec- 
-tion that the rules for the guidance should be laid down in express terms. Such 
guidance may be obtained from or afforded by (a) the preamble read in the light 
of the surrounding circumstances, which necessitated the legislation, taken in 
conjunction with well known facts of which the Court might take judicial notice 
or of which it is apprised by evidence before it in the form of affidavits, (b) or even 
from the policy and purpose of the enactment which may be gathered from other 
operative provisions applicable to analogous or comparable situations or generally 
the object sought to be achieved by the enactment. | 
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Section 3 of the Act does not expressly lay down any policy for the guidance of 
the Officer in selecting the association or the members individually as entitled in 
bringing to tax the income earned by the association. 


The duty of the Officer is to administer the provisions of the Act in the intcrcsis 
of the public revenue and to prevent evasion of tax or escapcment and to avoid 
double taxation. The function of the Officcr is fundamentally quasi-judicial 
and his decision to assess either the association of persons or members thereof 
is not final but is subject to further appeals. The mature of the authority exercised 
by the Officer and his duty to prevent evasion or escapement and to prevent double 
taxation (as in the analogous provision relating to unregistercd firm) constitute 
adequate enunciation of principles and policy for the guidance of the Officer. 


There is nothing in the Act which indicates that a minor cannot become a mem- 
ber of an association of persons for the purposes of the Act. The definition of 
“ person ” inthe Actis an inclusive one and resort may appropriatcly be had to the 
General Clauses Act. Clause (42) of section 3 of the General Clauses Act defines a 
“ person ” as inclusive of any company, association or body of individuals whether 
incorporated or not and that inclusive definition in the General Clauses Act 
would also apply under ihe Act. A firm and an individual or group of individuals 
are persons and can constitute an association of persons. 


The doctrine of res judicata does not apply so as to make a decision ona question 
of fact or law in a proceeding for assessment in one year binding in another year. 
The assessment and the facts found are conclusive onlyin the ycar of assessment: 
the findings on question of fact may be good and cogent evidence in subsequent 
years, when the same question falls to be determined in ano’her year, but they 
are not binding and conclusive. 


It is open to the Officer to serve a notice ona person who is intended to be treated 
as the principal officer. The order assessing the association ccr aining a firding 
that the person served is the prificipal officer is sufficient compliance with the 
requirements of the Act. It is open to the association or the pcrron to served as 
the principal officer thereof to challenge the finding in appeals. But the order 
declaring him as the principal officer of an association will not be deemed io be 
void merely because the procecding for assessment was not preceded by a declara- 
tion of the status of the person treated as ihe principal officer. 


The High Court in a reference under section 66 is not competent to disturb 
findings of fact recorded by the Tribunal and arrive at another finding. 


Appeals by Special Leave from the Judgnient* and Order datcd the 3rd April, 
1961 of the Madras High Court im Tax Case No. 201 of 1960 and from the 
Judgment and Order dated the 29ih November, 1963 of the Madras High Court in 
Writ Petitions Nos. 1374 to 1378 of 1961. 


M. K. Nambiyar, Senior Advocate (K. Narayanaswami, B: Manivannan and 
B. Parthasarathy, Advocates and J. B. Dadachanji, O. C. Mathur and Ravinder 
Narain, Advocates of M/s. J. B. Dadachanji @ Co., with him), for Appellants (in all 
the Appeals). : 

S. T. Desai, Senior Advocate (R. Ganapathy Iyer and R. N. Sachthey, Advocates, 
with him), for Respondent (in all thc Appeals) and for the Attorney-General for 
India (in C.As. Nos. 1103 to 1107 of 1966). 


The Judgment of the Court was delivered by 

Shah, J—Meyyappa (f), Alagammal his wife, and Chokalingam and Meyya- 
-ppa (IT) his two minor sons formed in 1940 a Hindu undivided family which traded 
in the name of M. S. M. M. The family carried on extensive business in money- 
lending, rubber plantations, and in real estates in the Federated States of 
‘Malaya, Burma and India. 
ee a a a S 
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The property of the family was divided between the three male members on 
22nd February, 1940. To Meyyappg (I) were allotted at the partition ‘“‘ business of 
the family ’’ at Rangoon and at Karaikudi in the Ramnath District and three rubber 
estates in the Federated States of Malaya and some houses. Even after the partilion 
Meyyappa (J) continued to remain in management on behalf of himself and his two 
minor sons of all the properties and the business carried on by the family when it was 
joint, and the businesses were carried on in the name of “* M. S. M. M.”’. 


.. The houses and the three rubber estates allotted exclusively tc Meyyappa (1) 
were entered in the books of accounts opened in the name of “M.M.Jpoh ” from 
the date of the division. In December, 1941 Alagammal gave birlhtoason who was 
named Chettiappa. Meyyappa (I) and Chettiappa then constituted a Hindu copar- 
cenary which owned the property and the business as allotted to Meyyappa (J) in the 
partition of 1940. On 30th December, 1949 a deed of partition was executed between ` 
Meyyappa (1) and Chockalingam (who had by then attained the age of majority), in 
- respect of the business carried on in the name of “ M. S. M. M.” The businesses were 

- thereafter carried on in partnership between Meyyappa (1) representing himseif and 
the minor Chettiappa and Chockalingam. Meyyappa (1I) was admitted tothe berc fits 
of that partnership. On 13th April, 1950 partition was effected between Meyyappa 
(I) and the minor Chettiappa by posting entries in the books of account of M. M. > 
Ipoh. It was agreed that the properties entered in the books of account of M. M. 
Ipoh shall bz held by Meyyappa (L) and Chettiappa in two equal shares, and that the 
properties shall continue to remain in the management of the firm M. S: M. M. to 
the benefit of which Chettiappa was admitted. A deed of partition recording the 
terms of that partition was executed on 28th May, 1953 by Meyyappa (I) and Alagam- 
mal acting as guardian of the minor Chettiappa. 


In 1951 Meyyappa (1) acceded to a demand made by Chockalingam on behalf 
of the M. S. M. M. firm for a half share in the “ M. M. Ipoh properties.” There 
was however no division of the properties by metes and bounds, and the manage- 
ment of those properties as a single unit continued to remain with the M. S. M. M. 


firm as before. 


Meyyappa (I) was assessed under the Indian Jncome-tax Act, 1922 to tax year 
after year tillthe assessment year 1953-54 in respect of the income from the “ M. M. 
Ipoh properties” as a resident individual or as a karta of a Hindu undivided family. 
Later the Income-tax Officer, Karaikudi, Ramnad District, issued notices under 
section 34 (1) of the Income-tax Act for the assessment years 1951-52 to 1953-54 and 
nnder section 22 (2) for the years 1954-55 to 1956-57 for assessment of the income 
of “an association of persons styled M. M. Ipoh.” The Income-tax Officer 
rejected the contentions raised by Meyyappa (I) that there was no association of 
persons of the nature describedin the notices and brought to taxthe income of the 
“M. M. Ipoh Properties” as income received by an association of persons 

formed by Meyyappa (1) and Chettiappa in 1951-52 and by Meyyappa (I), the M.S.M. 
M. firm and Chettiappa inthe years 1952-53 to 1956-57, 


In appeals filed by M.M. Ipoh, the Appellate Assistant Commissioner confirmed 
the orders passed by ihe Income-iax Officer subject to the modification that the income 
from the houses be assessed under section 9 (3) of the Income-tax Act in the hands. 
of the members individually, and not as the collective income of the association of 
persons. The Appellate Tribunal confirmed the order of the Appellate Assistant 


Commissioner. 

The Tribunal drew up a statement of case and submitted under section 66 (1) 
of the Indian TIncome-tax Act, the following question for determination of the High 
Court of Madras : 

“ Whether the assessments on*the ‘ association of persons ° for assessment years 1951-52 to 
{956-57 are valid ?” , 


and declined to submit a statement of,the case on five other questions, the first out 
of which alone is material in these appeals and need be set out : 
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“ Whether on the facts and in the circumstances of the case, there are any materials to hold 
the assessee as the principal officer of M.M.Ipoh assessed in the status of an association of 
persons?” Eg 

At the hearing of the reference on the principal question, the High Court on 
the application of the assessee proceeded to deal apparently without any objection 
from the Commissioner with the additional question which had not been referred 
by the Tribunal. 


The High Court held that the income brought to tax in the assessment year 
1951-52 did not accrue to an association of persons, but the income in the years. 
1952-53 to 1956-57 accrued to an association of persons formed by Meyyappa (1), 
M.S.M.M. firm and the minor Chettiappa. The High Court was of the view that 
Meyyappa (J) acted on behalf of Chettiappa in forming the association, that the 
-affairs of this association were under the management of Meyyappa (1) during the 
account years relevant to the assessment years, 1952-53 to 1956-57, that the associa- 
tion of persons was engaged in a joint enterprise for the purpose of producing income,,. 
that there being “ unity of purpose and objectivity” the ultimate object of the asso- 
ciation to earn income on behalf of the members of the association was “fully esta-- 
blished”’, The High Court also held that by the notices for assessment of the income 
for the years 1952-53 to 1954-55 Meyyappa (I) did in fact have notice of the inten- 
tion of the Income-tax Officer to treat him as the principal officer of the association. 
and the proceedings for assessment and reassessment were properly commenced. 
The High Court accordingly by order dated 3rd April, 1961 answered the first ques-- 
tion in favour of the assesscee in respect of the assessment year 1951-52 and against 
the assessee for the subsequent five assessment years. The High Court recorded in. 
auswer to the second question that the Income-tax Officer was justified in holding 
Meyyappa (I) to be the principal officer of “ M.M. Ipoh.” 


On 21st November, 1961 five petitions were moved in the High Court of Madras. 
under Article 226 of the Constitution for a wirit of prohibition restraining the Income-- 
tax Officer from enforcing the demards made by him in respect of the tax assessed 
against “the association of persons M.M. Ipoh.” In support of the petitions it 
was urged that section 3 of the Indian Income-tax Act invested the Income tax Officer 
with arbitrary and un u ded power to assess to tax the income of an association of 
persons in the hands either of the association or of the persons constituting that 
association, and on that account section 3 offended Ariicle 14 of the Constitution,. 
and was to that extent void. The High Court rejected the petitions. Against thc 
orders passed by the High Court in the petitions for writs, Meyyappa (I) has appealed.. 
Against the orders recorded by the High Court in references under section 66 the 
association of persons “ M.M. Ipoh” has appealed. 


Section 3 of the Income-tax Act invests the taxing authority with an option to 
assess to tax the income collectively of the association of persons, in the hands of” 
the association or in separate shares in the hands of the members of the association. 
Counsel for the assessee contends ihat the Act sets out no principles and discloses. 
no guidance to the Jnccme-tax Officer in exercising the option : the Act therefore 
confers arbitrary and uncontrolled authority upon the Income-tax Officer to select 
either the association or its members for assessment to tax according to his fancy, 
and may on that account be discriminatively administered by subjecting person: 
similarly situate to varying rates of tax. 


Counsel in support of that plea relied upon the judgment of this Court in Suraj 
Mall Mohta @ Co. v. A.V. Visvanatha Sastri and another, but that case is of little 
assistance to the assessee. In Suraj Mall Mohta’s caset, this Court declared sub-- 
section (4) of section 5 of the Taxation of Income (Investigation Commission) Act 
30 of 1947 and the procedure prescribed by that Act, in so fat as it affected the 
persons proceeded against under that sub-section, invalid as a piece of discriminatory 
legislation and on that account offending against Article 14 of the Constitution of 
India. The Court held that sub-section (4) of section 5 of the Act XXX of 1947 dealt 
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with the same class of persons who fali within the ambit of scction 34 of the Indian 
Income-tax Act, 1922 and whose income can be brought to tax by proceeding under 
that section. The result in the view of the Court was that some assessees who 
had evaded payment of tax by failing to disclose fully and truly all material facts - 
necessary for assessment of tax could be dealt with under Act AXX of 1947 at the 
choice ofthe Commission, though they could also be proceeded with under section 
34 of the Indian Income-tax Act. Persons discovered as cevaders of income-tax during 
an investigation under section 5(1) of Act XXX of 1947, and persons discovered by 
. the Incom:2-!ax Officer to have evaded payment of tax had in the view of the Court 
*“ common properties and common characteristics”, and since the procedure pres- 
cribed under Aci XXX of 1947 was more drastic and deprived the assessee of valuable 
tights of appeal, second appcal and revision, seclion 5 (4) of Act XXX of 1947 
under which a person could be selccted for discriminatory treatment at the choice. 
of ihe Investigation Commission, was void as infringing the guarantee of equality 
b.fore the law. 


But here no questior_of application of a more drastic procedure, or deprivation 
of valuable rights of appeal and revision, by the adoption of one of two alternative 
procedures arises. The procedure for assessment is the same whether the income is 
assessed in the hands of the association or the share of each member of the associa- 
tion is assessed separatcly. In Shri Ram Krishna Dalmia v. Shri Justice S.R. Tendo’- 
kar and othérs4 S.R. Das, C.J., observed at page 299 : 

“ In determining the question of the validity or other wise of ae $ * 
a statute the Court will not strike down the law out of hand only because no classification appears 
on its face or because a discretion is given to the Government to make the selection or classification 
but will go on to examine and ascertain if the statute has laid down any principle or policy for the 
guidance of the exercise of discretion or classification. After such scrutiny, the Court will strike 
‘down the statute if it does not lay down any principle or policy for guiding the exercise of discretion 
by the Government in the matter of selection or classification, on the ground that the statute provides 
for the delegation of arbitrary and uncontrolled power to the Government so as to enable it to dis- 
‘criminate between persons or things similarly situate and that, therefore, the discrimination is 
anherent in the statute itself.”’ 


In Jyoti Pershad v. The Administrator for the Union Territory of Delhi?, ihis 
‘Court observcd that where the Legislature lays down the policy and indicates the 
tule or line of action which should guide the authority, Article 14 is not violated, 
unless the rules or the policy indicaicd lay down different criteria to be applicd to 
‘persons or things similarly situate. It is not however esser jal for the Legislature 
to comply with the guarantce of equal protcction that the rules for the guidance should 
‘be laid down in express terms. Such guidance may be obiained from or afforded 
by (a) the preamble read in the light of the surrounding circumstances which necessi- 
tated the legislation, takcn in conjunction with well-known facts of which the Court 
might take judicial notice or of which it is apprised by evidence before 1t in the form 
of affidavits, (b) or even from the policy and purpose of the enactment which may be 
gathered from other operative provisions applicable to analogous or comparable 
situations or generally from ihe object sought to be achieved by the enactment. 


Section 3 of the Income-tax Act does not, it is true, expressly lay down any 
policy for the guidance of the Income-tax Officer in seleciing the association or the 
amb2rs individually as entities in bringing to tax the income earned ty the associa- 
tion. Guidance may still be gathered from the other provisions of the Act, its 
schem:, policy and purpose, and {he surrounding circumstances which necessitated 
the legislatioh. In considering whether the policy or principles are disclosed, regard 
must be had to the scheme ofthe Act. Under the Act of 1922 ihe Income-tax Officer 
is required to issue a general notice calling upon all persons whose totalincome during 
the previous year exceeds ihe minimum not chargeable to tax to submit a return of 
income. The Income-tax Officer may also serve an individual notice requiring a 
person whose income in ihe epinion of the Income-tax Officer is liable to tax to 
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submit a return of income. Primarily the return of income would be made by an 
association, where the association has earned income, and ihe Income-tax Officer 
would also call upon the association to submit a return of its incoms, and would 
ordinarily proceed to assess tax on the return so made. But for diverse reasons, 
assessment of ihe income of the association may not be possible or that such assess- 
ment may lead io evasion of tax. It°would be open to the Incom:-tax Officer then 
to assess the individual members on the shares receivcd by them. The duty of the 
Income-tax Officer is to administer the provisions .of the Act in the in‘erests of public 
revenue, and to prevent evasion or escapement of tax legitimately due to the State. 
Though an executive officer engag:d in the administration of the Act the function 
of the Income-tax Officer is fundam:ntally quasi-judicial. The Income-iax Officer’s. 
decision of bringing to tax either the-income of the association collectivcly or the 
shares of the members of the association separately is not final ; it is subjcct to appeal 
. to the Appellate Assistant Commissioner and tothe Tribunal. In Commissioner of 
Income-tax, U.P. v. Kanpur Coal Syndicate}, it was h ld by this Court that the 
Appellate Tribunal has ample power under section 33 (4) 10 set aside an asscssment 
made on an associa‘ion of persons and to direct the Incom2-tax Officer 10 assess the 
members individually or to direct amendment of the assessment alrcady made on 
the members. Exercise of this power is from its very nature con’ emplated to 
bə governcd not by considerations arbitrary but judicial. The nature of the 
authority exercised by the Income-tax Officer in a proceeding to asscss 10 tax income. 
and his duty to prevent evasion or escapement of liability to pay tax legitima‘ely 
due to the State, constitute, in our judgment, adequate enunciation of principles 
and policy for the guidance of the Income-tax Officer. 


Counsel for the appellants contendcd that scciion 23-A of the Income-tax Act, 
as it was incorporated by Act 21 of 1930, laid down certain principles for the guidance 
of the Income-tax Officer in exercising his option, but since the Legislature by Act 
VII of 1939 repzaled that provision the discretion vestcd in the Incom:-tax Officer to 
select either the income of the association or the individual members is unfettered. 
To appreciate the argument it is necessary to set out in some detail the legislative 
history. Under the Indian Income-tax Act, 1922, as originally enactcd, an associa- 
tion of persons or individuals was not an entity the income whereof was charged 
to tax. By Act XI of.1924 “association of individuals” was added in scction 3 and 
an entity of which the income is chargcd to‘tax under the Income-tax Act, but the 
Act as it stood amended contained no statutory safeguard against double taxation 
of income earned by an association of individuals. Section 14 (1) of ihe Act (as it 
then stood) which aimed at avoiding. double taxation of ihe same income was. 
applicable to the income of a Hindu undivided family, to the income of a company 
distributed as dividends to shareholders and to the income of a fi-m profis whereof 
were assessed in itshands. The Legislature amended section 14 of the Act by Act 
XXII of 1930 and remedied the defect by modifying clause (c) of sub-section (2) of 
section 14 of the Act and provided that “ any sum which he (the assessec) received as 
his share of the profits or gains of an association of individuals, other than a Hindu 
undivided family, company or fizm, wh:re such profi s or gains have ben assessed to 
income-tax”’, shall not bs subject to tax. The Legislature also enacted Act XXI of 
1930 which made several modifications in the Incomz-tax Act. It provided for 
registration of firms and addcd section 23-A which provided : 


_““(1) Where the Income-tax Officer is satisfied that any firm or other association of individuals 
carrying on any business , other than a Hindu undivided family or a company, is under the controt 
_ Of one member thereof, and that such firm or association has been formed or is being used for the 
purpose of evading or reducing the liability to tax of any member thereof, he may, with the previous: 
approval of the Assistant Commissioner pass an order that thesum payable as income-tax by the 
firm or association shall not be determined, and thereupon the share of each member in the profits 
and gains of the firm or association shall be included in his total income for the purpose of his 
assessment thereon.” 


-A similar provision with regard to companies was also incorporated in sub-sec- 
tion (2) of section 23-A. Broadly speaking, by the amended provision discretion 
was given to the Income-tax Officer to treat as separaté entities for the purpose of 

1. (1964) 2 I.T.J. 258 : (1964) 2 S.C.J. 487 : (1964) 53 I.T.R. 225: A.I.R. 1965 S.C. 325. 
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taxation the individuals forming any association carrying on business, of which only 
one m2mb-r was competent to bind the association by his acts, and to give to the 
Jncom:-tax Officer discretion to treat the members of a company as separate entities 
in certain conditions. But section 23-A (1) as enacted by Act XXI of 1930 applied only 
to firms and association of individuals if the management was in the hands of one 
person; it did not in terms apply to cas¢s wheré the management wasin the hands of 
more persons than one, even if it was formed for the purpose of evading or reducing 
the liability to tax of any member thereof. By Act VII of 1939 the expression “associa- 
tion of persons ”?” was substituted for “ association of individuals ”, section 23-A (J) 
was deleted, and sub-section (5) was added to section 23. Sub-section (5) of sec- 
tion 23 prescribed the mechanism for bringing to tax the income of a firm registered 
or umregistercd’. Ifthe firm was registered, the share of each partner was to be 
separately taken into account together with his other income and brought to tax. If 
it was an unregistered firm, the income of the firm itself was brought to tax, unless 
the Income-tax Officer was of the opinion that the correct amount of the tax 
including super-tax, if any, payable by the partners under the procedure ‘applicable 
to a registered firm would be greater than the aggregate amount payable by the firm 
and the partners if the firm is assessed as an unregistered firm. In respect of 
unregistered firms a practical scheme which aimed at preventing evasion of tax 
was devised by enactment of section 23 (5) (b). 

After the repeal of section 23-A (1) as introduced by Act XXI of 1930 no similar 
provision conferring discretion upon the Income-tax Officer similar to the discretion 
which is prescribed by the terms of section 23 (5) (b) in respect of the income of the 
unregistered firms was expressly enacted. But it cannot be inferred that it was 
intended to make the discretion of the Income-tax Officer qua the assessment to tax the 
` jpcome of an association of persons in the hands of individual members collectively, 
arbitrary or unfettered. By the repeal of section 23-A (1) the essential nature of the 
power of an Income-tax Officer was not altered. He remained as before under a 
duty to administer the Act, for the benefit of public revenue, but his powers were 
to bz exercised judicially and so as to avoid double taxation of the same income. 


_ This resume of the legislative provisions discloses that the relevant provisions 
were made with a view to ensure against evasion of tax, while ensuring that the same 
income shall not be charged more than once. 


The pclicy and the purpose of the Act may be gathered from “ other operative 
provisions applicable to analogous or comparable situations” : Jyoti Pershad’s 
case1, and there can be no doubt that an unregistered firm and an association of 
parsons are closely analogous. Ifthe income is earned by an association of persons, 
normally a return would be made or asked for under section 22 fromthe association, 
and the income of the association would be brought totax. If, it appears to the 
Income-tax Officer that by taxing the association of persons evasion of tax or escape- 
ment of tax liability may result, he is given a discretion to tax the individual 
members ; but the discretion is to be exercised judicially and not arbitrarily, and its 
exercise is capable of rectification by superior authorities exercising judicial functions. 


It cannot therefore be said that there is, by investing authority in the Income-tax 
‘Officer to select the association of persons or individual members thereof for the 
purpose of assessing to tax the income of the association, denial of equality before 
the law between persons similarly situate within the meaning of Article 14 of the 
Constitution so as to render section 3 in so far asit confers power upon the Income- 
tax Officer to select either the association of persons or the members thereof for 
assessment to tax in respect of the income of the association void. Appeals 
Nos: 1103—1107 of 1966 must therefore fail. 


In the group of appeals which arise out of the order passed by the High Court 
in exercise of its advisory jurisdiction under the Income-tax» Act, Counsel for the 
assessce urged that there was no association in fact, that Chettiappa being at all 
material times a minor there totild in law be no association of which the income 
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could- be brought to tax, and that in any event there was no evidence to prove that 
any one on behalf of Chettiappa had assented to the formation of the association. 


The expression “ person ” is defined in section 2 (9) of the Indian Income-tax 
Act, 1922 as including “ a Hindu undivided family and a local authority >°. The 
definition is inclusive and resort may appropriately be had to the General Clauses 
Act to ascertain the meaning of the expression “‘person’’. Clause (42) of section 3 
of the General Clauses Act defines a “‘person”’ as inclusive of any company, associa- 
` tion or body of individuals whether incorporated or not, and that inclusive definition 
in the General Clauses Act would also apply under the Income-tax Act. A firm 
is therefore a “ person ” within the meaning of the Income-tax Act, and a firm and 
an individual or group of individuals may form an association of persons within the 
meaning of section 3 of the Indian Income-tax Act. 

There is nothing in the Act which indicates that a minor cannot become a member 
of an association of persons for the purposes of the Act. In Commissioner of Income-tax, 
Bombay v. Laxmidas and another?, it was held that the fact that one of the individuals 
was a minor did not affect the existence of the association, if in point of fact, the 
assessees had associated together for the purpose of gain. In Commissioner of 
Income tax, Bombay North, Kutch and Saurashtra v. Indira Balkrishna®, it was held 

“that the word ‘ associate ° means * * * ‘to join in com- 
mon purpose, or to join in an action’. Therefore, an association of persons must be one in which 
two or more persons join in a common purpose or common action, and as the words occur in a 
section which imposes a tax on income, the association must be one the object of which is to pro- 
duce income, profits or gains.” 7 

In the case before us, there is abundant material to prove that Meyyappa (I)s 
his minor son Chettiappa and M. S. M. M. firm formed an associatio® in the years 
1952-53 to 1956-57. To review the relevanc facis the “M. M. Ipoh properties” which 
were allotted to Meyyappa (I) at the partition in 1940 bccame on the birth of 
Chettiappa properties of a coparcenary, and it is common ground that Chettiappa 
acquired a share in the income which Meyyappa (I) received from the M. S. M. M. 
firm : the “ M.M Ipoh properties ”’ were used in a trading venture and were managed 
by the M. S. M. M. firm : the selling agency was common between M. S.M.M. 
firm and ‘M. M. Ipoh’ the stocks and expenditure of the M. M. Ipoh firm were 
not separately determined and common books of account were maintained for the 
management of the M. M. Ipoh properties and the M. S. M. M. firm dealings. 


Alagammal—mother of Chettiappa—had exccuted the deed of partition, dated 
13th April, 1950 as the guardian of Chettiappa. By the deed she acknowledged 
having received the share of Chettiappa in the property. The Tribunal found that the 
management was entrusted to the M. S. M. M. firm on behalf of “‘ M. M. Ipoh ”, 
and that in entrusting the management Alagammal must have given her consent. 
In paragraph 11 of the statement of the case. the Tribunal observed : 

“The integrity and management of the estates have continued undisturbed right throughout 
the period, only the holding thereof by various members having changed‘from time to time. The 
volition necessary is only all too apparent ; the entrustment of the management to M.S. M. M. firm 
for a proper management implies a prior agreement to which the guardian of the minor must have 
given her consent too.” 


These observations relate to the entire period of six years, 1951-52 to 1956-57. 
In the View of the High Court division of the status of joint Hindu family on 13th 
April, 1950 between Meyyappa (I) and Chettiappa was brought about not as a result 
of any mutual agreement between the coparceners, but by Meyyappa (I) in exercise 
of his power to do so under the Hindu Jaw, and solely from the feature that the 
share of minor son Chettiappa was not separated by metes and bounds, a conclusion 
could not be reached that Meyyappa (I) and Chettiappa continued as members of 
an association of persons. The minor had no volition of his own to express, and 
the fact that at the partition the minor was represented for purposes of form and 
nothing more by his father, cannot be taken to mean that the mother as his guardian 











1. I.L.R. (1937) Bom. 830: 39 Bom. L.R. 2. (1960)3S.C.R.513 : (1960) 39I.T.R. 546: 
910: (1937) 5 LT.R. 584: A.LR. 1938 Bom. A.LR. 1960 S.C. 1172. 
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exercised any volition on behalf of the minor. Inthe view ofthe High Court “1o 
form an association of persons no agreement enforceable at law was necessary” : 
but that “is not the same thing as to say that an agreement—express or implicd— 
may bə inferred, where none can possibly exist”. The High Court rejected the 
contention raised on bchalf of the Revenue that the father must have acted as the 
guardian of the minor in forming the association in 1951-52. The High Court how- 
ever held that in the year 1952-53 and subsequent years an association of persons was 
formed and Meyyappa (1) joined that association on behalf of himself and Chet- 
tiappa. Counsel for the assessee contends that once the High Court reached the 
conclusion that in the year 1951-52 there was no association of pcrsons, the con- 
clusion that'an association of persons existed in the subsequent years could not be 
reached in the absence of posilive evidence to show that after the close of the year 
1951-52 an association of persons was actually formed. 


We are not called upon in these appeals to consider whether the learned Judges 
-of the High Court were right in the view which they have taken in so far as it relates 
to the assessment years 1951-52. We are only called upon to consider whether the 
conclusion of the Tribunal that in fact an association of persons existed in the year 
1952-53 and subsequent years was based on any evidence. In our judgment the 
facts proved clearly show that there was such an association in the years 1952-53 and 
the subsequent years. Pursuant to the three partitions no division by metes and 
bounds of the shares of the owners was made ; only the shares in the income of the 
owner were entered inthe books of account. There was common management of 
the properties, and there was even a common selling agency. Alagammal had acted 
as a guardian of Chettiappa in the deed of partition. The Tribunal inferred that 
Alagammal must have assented to the formation of the association on behalf of 
Chettiappa and in the various transactions relating to the entrusiment of manage- 
ment. It is true that this finding related to the year 1951-52 as well, and the High 
Court has disagreed with that finding in so far as it related to the year 1951-52. But 
on that account the finding of the Tribunal in iespect of the subsequent years cannot 
be discarded. Ths ‘Association which has earned income in the years 1952-53 and 
thereafter is an association different from the association in 1951-52. -In 1951 
Chockalingam had demanded a share in the “properties of M. M. Ipoh” and he was 
given a half share. The shares of Meyyappa (I) and Chettiappa in the properties 
were reduced, and thereafter ownership in the “‘ properties of M. M. Ipoh ” and 
its activities vested in an association formed by Meyyappa (1), the M. S. M. M. firm 
and Chettiappa. It is common ground that “ M. M. Ipoh ” was a trading venture 
and its management was entrusted in the relevant years to the M. S. M: M. firm. 


The doctrine of res judicata does not apply so as to make a decision ona question 
of fact or law in a proceeding for assessment in one year binding in another year. 
The assessment and the facts found are conclusive only in the year of assessment : 
the findings on questiens of fact may be good and cogent evidence in subsequent years, 
when the same question falls to be determined in another year, but they are not 
binding and conclusive. The finding recorded, by the High Court that in the year 
1951-52 there was no association of ‘persons constituted by Meyyappa (I) and 
Chettiappa for earning income from M. M. Ipoh properties will not in the present 
case have any effect on the finding of the Tribunal that in year 1952-53 and the sub- 
sequent years such an association existed. It must again be remembered that the 
association of persons which traded in 1952-53 and the subsequent years was an 
association different from the association in 1951-52. After the reduction in the 
shares of Meyyappa (I) and Chettiappa in the “ M. M. Ipoh properties *’ a fresh 
arrangement for entrustment of the management of the properties tothe M. S. M. M. 
firm was necessary and according to the findings of the Tribunal, Alagammal assented 
on behalf of Chettiappa to that arrangement. 

Counsel for the assessee contended that for the finding that Alagammal assented 
on behalf of Chettiappa to form an association was not supported by any evidence 
onthe record. But from readjustment of the shares in the “M. M. Ipoh properties” 
admission of Chettiappa to the benefits of M. S. M. M. firm, and the management of 
“M.M. Ipoh properties’? continuing to remain with the M.S. M. M. firm, with 
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a common selling agency, and the execution of the deed of partition by Alagammal, 
an inference could reasonably bz made that a person purporting to act as guardian 
of Chettiappa concurred in forming the association and that the person so concurring. 
was Alagammal. The finding recorded by the Tribunal is one of fact, and was not 
liable to be questioncd before the High Court. It is also pertinent to note that the 
finding that Alagammal acted on bchalf of Chettiappa in forming the association for: 
the- years 1952-53 was never challcnged and was not sought to be made the subject 
of a question in an application to the Tribunal under section 66 (1) and no question 
in that bchalf was referred to the High Court. It is true the High Court was of the 
view that in the years 1952-53 to 1956-57 Méyyappa (J) acted on behalf of Chettiappa 
in forming the association. But the High Court in a reference under section 66 of ihe 
Income-tax Act was incompetent io disturb what was essciiially a finding of fact 
recorded by the Tribunal and arrive at another finding. 


On the other question which has bcen answered by the High Court the Tri- 
bunal declined to submit a statement of the case, because in their view it did not arise 
out of their order. They pointed out that a ground in support thereof was taken in. 
the memorandum of appeal but as it was not pressed before the Appellate Assistant 
Commissioner, they did not deal with it. The High Court observed that the Tri- 
bunal was. bound to deal with the question irrespective of whether it was agitated 
before ihe Appellate Assistant Commissioner. Even assuming that the sccond 
question was propcrly raiscd in the form and in the manner in which it was raised 
by the High Court, the answer to the question must, on the facts found, be against 
the assessee. Counsel for the asscssce contended that there were mo materials on. 
which the Tribunal could hold that Meyyappa (1) was the principal officer of “ M. M.. 
Ipoh ”, and since the Jucome-tax Officer had made no cnquiry before issuing the 
notice treating Meyyappa (I) was the principal officer of ‘‘ M. M. Ipoh ’’, Meyyappa 
(I) could not bz so treated for the purpose of the proceedings for assessment. Under 
section 22 (2) , the Income-tax Officer may if in his opinion the income of a person. 
is liable to Income-tax, serve a notice upon him requiring him to furnish a return in 
the prescribcd form. Ths notice under section 34 for re-assessment must also contain 
all or any of the requirements which may bz included in a notice under sub-section. 
(2) of section 22. Such a notice may be served under section 63 (2) of the Income- 
tax Act upon the principal officer of an association of persons. Under ihe definition. 
in section 2 (12) a “ principal officer” —omitting parts-not material “ used with refer- 
ence to * * * any association m-ans—(a) * * * (b) any person connected with the 
authority, company, body, or association upon whom the Income-tax Officer has 
served a notice of his intention of treating him as the principal officer thereof”. The 
Income-tax Officer, Karaikudi, assesscd the income of “ the association M. M. Ipoh. 
by its principal officer M. S. M. M. Meyyappa Chettiyar’. No objection was ever 
raised before the Income-tax Officer about the regularity of the proceedings and the 
Income-tax Officer found that Meyyappa (I) was the principal officer of the associa- 
tion. Even before the Appellate Assistant Commissioner it was not argucd that 
Meyyappa (I) was not the principal officer. For the first time that ground was taken. 
before the Tribunal. The notices served on Meyyappa (I) are not primed in the record 
prepared for use in this Court. Jn the orders of assessment for the year 1952-53 and the 
subsequent years it is recorded that action was taken io bring to tax the income 
of“ M. M. Ipoh ”, and in response to the notices the principal officer Meyyappa (I): 
had filed returns. The assessee submitted an application under section 66 (2) 
during the course of ihe hearing before the High Court of the question referred by 
the Tribunal. The High Court granted that application and without calling for a. 
formal statement of the case on the question sought to be raised, heard the parties. 
It may be reasonably assumed that the assessce was prepared to argue the case on 
the footing that the statements in the orders of the Income-tax Officer were correct. 
In the circumstances it must be held that the Income-tax Officer did serve a notice 
of his intention to treat a person connected with the association as the principal officer 
thereof. The Income-tax Officer assessed the income of the association as represen-- 
ted by Meyyappa (I) its principal officer. There is, in our judgment, nothing in the 
Act which supports the contention of Counsel for the assessee that before proceedings. 
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in assessment can commence against an association of persons a notice must be issued 
and an order passed after giving opportunity to the person proposed to be treated as the 
_ principal officer opportunity to show cause why he should not be so treated. Itis open 

to the Income-tax Officer to serve a notice on a person who is intended to be treated 
as the principal officer. The person so served may object that he is not the principal 
- officer or that the association is not properly formed. The Income-tax Officer will 
- then consider whether the person served is the principal officer and whether he has 
some connection or concern with the income sought to be assessed. There is in 
the Income-tax Act an analogous provision in section 43 of the Act which authorises 
the Income-tax Officer to treat a person as a statutory agent of the non-resident for 
the purpose of assessing him to tax, the income received by the non-resident. It 
was held by the Judicial Committee in Commissioner of Income-tax, Punjab & N. W. 
F. P. y. Nawal Kishore Kharaiti Lal, that it is not necessary for the validity of a notice 
calling for a return of the income under section 23 (2) served on a person as agent of 
a non-resident under section 43, that it should have been preceded not only by the 
notice of intimation prescribed by section 43, but also by an order declaring the person 
to be agent of the non-resident or treating him as such. The Income-tax Officer may 
postpone any final determination of the dispute until the time comes to make an 
assessment under section 23 of the Act. In our judgment, the same principle applies 
to a case in which in the assessment of the income of an association of persons a 
person is to be treated as a principal officer of that association. If the person 
described as a principal officer of an association is duly served with a notice under 
section 23 (2) inthe manner prescribed by section 63 (2), an adjudication of his status 
as the principal officer before assessment proceedings may take place is not obligatory. 
"The order assessing the association containing a finding that the person served is the 
principal officer is sufficient compliance with the requirements. of the statute. It 
is opento the association to challenge the finding of the Income-tax Officer ID 
appeal before the Appellate Assistant Commissioner and in further appeal 
to the Appellate Tribunal. But the order declaring him as the principal officer of 
an association of persons willnot be deemed to be void merely because the procceding 
for assessment was not preceded by a declaration of the status of the person treated 


as the principal officer. 

The Appeals Nos. 1060-1064 of 1965 must also fail and are dismissed with costs. 
‘There will be one hearing fee in Appeals Nos. 1103-1107 of 1966 and one hearing 
fee in Appeals Nos. 1060-1064 of 1965. 


V.S. Appeals dismissed» 


ees 
1. I.L.R. (1938) Lah.129:L.R.651-A.12: I.T.R.61 : (1938) 1M.L.J. 123: A.-I.R. 1938 
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` THE SUPREME COURT OF INDIA. 
cm | (Civil Appellate Jurisdiction.) _ 
PRESENT :—K. N. WaNCHOO, Chief Justice, R. S. BACHAWAT, V, RAMASWAMI, 


G. K. MiTTER AND K. S. HEGDE, JJ. 


Commissioner of Commercial Taxes, Board of Revenue, 


Madras and another, etc. .. Appellants* 
ov. 
Ramkishan Shrikishan Jhaver, etc. .. Respondents. 
State of Kerala .. Intervener. 


Madras General Sales Tax Act (I of 1959), section 41—Jnspection, search and 


seizure—Inspection includes search— Constitutional validity—Search and seizure 
—Criminal Procedure Code—Provisions, applicable—Provision enabling 
recovery of tax before sale—Repugnant to scheme of Sales Tax Act—To be 
struck down. 


Constitution—Legislative entries—Widest interpretation to be given—Ancillary and 


incidental provisions to effectuate and check evasion of tax. 


Interpretation of Statutes—Proviso—Generally an exception to main enacting part— 


May be a substantive provision in exceptional cases. 


The Officers of the Commercial Tax Department raided and searched the pre- 
mises of a company arid a suit case was seized and forciblyremoved by the Officers 
who made the raid, in spite of the fact that they were informed that the box did 
Not contain any papers or documents belonging to the company and its contents 
consisted of merely of personal effects of one of the managing directors of the 
company. The raid and search were made on information that one of the 
‘directors of the company had removed a box containing secret accounts relating 
to it. The High Court in a writ petition filed by the aggrieved person held that 
section 41 (2), (3) and (4) were unconstitutional as offending Article 19 (1) (f) 
and (g) of the Constitution. The State appealed. - 


Held, section 41 (4) and the two provisos enacted thereunder are repugnant 
to the entire scheme of the Act in so far as it provides for recovery of tax even 
before the first sale in the State which is the point of time in a Jarge majority of 
cases for recovery of 1ax and hence must be struck down. Section 41 (2) and (3) 
are not violative of Article 19 (1) (f) and (g) of the Constitution. Section 41 (2) 
includes within it ihe power of search also. 


It is true that generally speaking a power to inspect does not necessarily give 
power to Search. But under section 41 (2) of the Act, the power has been given 
to inspect Not merely accounts, registers, records and other documents maintained 
by a dealer and his goods but also to inspect his offices, shops, godowns, vessels 
and vehicles. It follows that the inspection will be for purposes of the Act ie., 
for the purposes of seeing that there is no evasion of tax. Therefore the power 
of search is implicit in section 41 (2) with reference both to the accounts, etc. main- 
tained by a dealer and the goods in the possession of the dealer. Sub-section (2) 
does not give any power of inspecting the residential accommodation of the dealer 
and therefore it canttot be read as giving the power of search of the residential 
house for purposes of the Act. But where it is a case of busiless-cum-residence, 
the power of search will be available. 


Generally speaking, it is true that the proviso is an exception to the main part of 
the section; but it is recognised that in exception cases a proviso may be substantive 
provision itself. The proviso to section 41 (2) is of this exceptional nature. There 
is no provision in the main part of the sub-section for searching purely residential 





* C.As. Nos. 150 to 154 of 1967. . = Oth August, 1967. 
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premises. Wher the proviso provides for such search it is providing for something: 
independent of the main part of the sub-section. Further the second part 
of the proviso which talks of searches made under this sub-section shows that the 
power of inspection provided in the main part of the sub-section is tantamount to a 
power of search. The proviso also shows that the power of search is implicit im 
the maim part of the sub-section. 


Section 41 (3) also bears out that the sub-section (2) must include the power of 
search for a seizure under sub-section (3) is not possible unless there is a Search. 


Assuming without deciding that the power to confiscate goods which are found. 
on Search and which are not entered in account books of the dealer is an ancillary: 
power necessary for the purpose of stopping evasion of tax, clause (a) of the second 
proviso to section 41 (4) enabling the recovery of tax even before the sale, in addi- 
tion to the penalty, is clearly repugnant to ihe general scheme of the Act which. 
_ Inthe majority of the cases provides for recovery of tax at the point of first sale 
in the State. 


Considering the fact that the legislature added this compulsory proviso later.. 
it is clear that the legislature intendcd that the main part of the section and the 
second proviso should go together. Therefore ihe second proviso clause (a). 
cannot be held to be severable. Sub-section (4) would have to be struck down on. 
the ground of repugnancy. 


The fact that the Act gives power to Governmcnt to empower any officer to 
inspect atd search is no treason to Strike it down, for the Govcrnment will see that 
officers of proper status are empowered. All provisions containcd inthe Code of 

. Criminal Proccdure relating to searches would be applicable to searchcs under 
sub-section (2) of section 41. Swhb-section (3) also contains safeguards and res~ 
trictions, if any, must be held to be reasonable restrictions. Scction 41 (2) and 
(3) cannot be held to be violative of Article 19. 


__ The entries in the various lists in Schedule 7 must be given the widest possible 
interpretation. While making law under any emry in the Schcdule it is competent 
to the legislature to make all such incidental and ancillary provisions as may be. 
necessary to effectuate the law ard to check the evasion of the law. 


Appeals from the Judgment and Order dated the 25th February, 1965, of the 
Madras High Court in Writ Petitions Nos. 1321, 1456, 1495, 1496 and 1553 of 1964*.. 


S. V. Gupte, Solicitor-General of India, (F. Ramaswamy ard A. V. Rangam, 
Advocates, with him), for Appellants (In C. As. Nos. 150 to 153 of 1967). 


K. N. Mudaliyar, Advocate-General for State of Madras (V. Ramaswamy: 
and A. V. Rangam, Advocates, with him), for Appellant (In C. A. No. 154 of 1967). 


N. C. Chatterjee, Senior Advocate (R. Ganapathy Iyer, Advocate, with him)» 
for Respondents (In C. As. Nos. 150, 151 and 154 of 1967) 


A. G. Pudissery, Advocate, for Intcrvener. 


The Judgment of the Court was delivered by 


Wanchoo, C. J.—These five appeals on certificates granted by the Madras High 
Court raise common questions of law and will be dealt with togrther. We shall give 
brief facts in one of the appeals (No.150 of 1967) arising out of Writ Petition No. 1321 
of 1964 in order to understand the questions that fall to be decided in the present 
appeals. On 19th August, 1964, at about 5.00 P.M. the officcrs of the Commercial 
Tax Department (hereinafter referred to as the Department) raided the premises of 
Zenith Lamps and Electricals Ltd., (hereinafter referred io as the company). It 
is said that the premises were searched and a suit case was seized and forcibly removed 
by the officers who made the raid, inspite of the fact that they were informed that the 
box did not contain any paperg or document's belonging to the company and its con- 
PRE SPEVE E E NA 
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‘tents consisted merely of personal cffccts of one of the managing directors, namely, 
Shri Ramkishan Shrikishan Jhaver. The raid and search were made bythe authorities 
concerned on information that Shri Goenka, one of the directors of the company, 
had removed a box containing secret accounts relating io it. The main contention 
of the petitioner in support of his prayer that the articles seized should be returned 
to him was under three heads. It was first contended that on a propcr construction 
of section 41 of the Madras General Sales Tax Act (1 of 1959) (hereinafter referred 
to as the Act), the officers of the Department had no authority to search ihe premises 
and seize either the account books or the goods found therein. Secondly, it was 
contended that if section 41 (4) authorised seizure.and confiscation of goods, it was 
beyond the legislative competence of the State Legislature, for it could not be covered 
by item 54 of List 2 of the Seventh Schedule to the Constitution relating to “ taxes 
on the sale or purchase of goods”. Lastly, it was contended that if various provisions 
in section 41 were capable of being construed as authorising search and scizure, the 
provisions com ained therein were unconstitutional in view of Article 19 (1) (f) and 
{g) of the Constitution. i 


It is not necessary to refer to the facts in the other petitions which have resulted 
in the other appeals before this Court because in those cases also there was search 
and seizure by ihe officers of the Department and their action is being attacked on the 
same grounds. All the petitions were opposed on behalf of the State Government 
and its case was firstly, that section 41 authorised search and seizure ; secondly, that 
the State Legislature was competent to enact section 41 (4) under item 54 of List 2 
of the Seventh Schedule to the Constitution ; and thirdly, that the provisions in ques- 
tion did not offend Article 19 (1) (f) and (g) of the Constitution and were in any case 
protected by Article 19 (5) and (6). 


The High Court held that section 41 (2) did not allow search being made there- 
under, as it only provided for inspection, and that search was a different thing 
altogether from inspection. The High Court further held that if section 41 (2) pro- 
vided for search it would be within the legislative competence of the State Legislature. 
The High Court took the view that the power of seizure and confiscation of goods 
contained in sub-section (4) could not, be said to be ancillary and incidental to the 
power to tax sale or purchase of goods and therefore this provision was beyond the 
legislative competence of the State Legislature. Finally, the High Court held that 
sub-sections (2), (3) and (4) of section 4 were unconstitutional as they were unrea- 
= sonable restrictions on ithe fundamental rights guaranteed under Article 19 (1) 

{f) and (g) of the Constitution. Besides the above, the High Court also found with 
respect to one of the petitions that the search warrant issued for the search of the 
residential house by the magistrate disclosed that the magistrate had not applicd his 
mind at all to the necessity of ihe search of the residential house, for columns in the 
printed search warrant which should have been struck out were not so struck out. 
Further the gaps in the printed form which should have been filcd in before the 
warrant was issued had not been filled in. From these two circumstances the High 
Court concluded that the search warrant for the residential house had been issyed 
without the application of mind by the magistrate to the necessity of the scarch of 
the residential house. The High Court further found that section 41 (4) was not 
complied with strictly before confiscation was ordered and no proper opportunity 
was given to the dealer to show ihat the goods seized and confiscated were not 
accounted for in his accounts. In the result therefore the High Court allowed all the 
petitions and directed that the documents, things and goods covered by the petitions 
should be returned to the petitioners along with photographs, negatives, transla- 
tions and notes made by the Department from the accounts, etc. The State of Madras. 
then applied for and obtained certificates from the High Court to appeal to this Court 
and that is how the matter has come beforé us. l 


The same three questions which were raised before the High Couri have been 
raised before us on behalf of the appellant. Before, however, we deal with 
them we would briefly refer to the provisions of the Act which are material for our 

purposes. Section 3 is the main charging stction which provides that : 
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‘every dealer whose total turnover for a year is not less than Rs. 10,000........ shall pay 
tax for each year at thé rate of 2 per cent. of his taxable turnover.” ts 


The point at which tax has to be paid on single point taxable goods is indicated 
in the First Schedule to the Act and that will show that in a large majority of cases 
the tax has to be paid at the point of first sale in the State, though in some cases it 
has to be paid at the point of first purchase or of last purchase inthe State. Section 4 
is another charging section in respect of declared goods and the Second Schedule to 
the Act deals with the point at which tax has to be paid in respect of such goods. 
- That Schedule also shows that in a majority of cases the tax has to be paid at the 
point of first sale in the State, though in some cases it has to be paid at the point of - 
first purchase in the State or the last purchase in the State. Certain goods are 
exempt from tax under the Act as provided in the Third Schedule and do not thus form 
part of the taxable turnover, though they will be a part of the turnover for purposes 
of calculating the total turnover per year. The Act provides for registration of firms 
and of dealers, for appointment of officers, for collection of tax, for the levy of 
penalty, and for appeals and revisions. It also casts a duty on dealers to maintain a 
true atid correct account. Then comes section 41 with which we are particularly 
concerned. It is in these terms : 


“ (1) Any officer empowered by the Government in this behalf may, for the purpose of this 
Act, require any dealer to produce before him the accounts, registers, records and other documents 
and to furnish any other information relating to his business. : 


(2) Allaccounts, registers, records and other documents maintained by a dealer in the course 
of his business, the geods in his possession and his offices, shops, godowns, vessels or vehicles shall 
be open to inspection at all reasonable times by such officer : 


Provided that no residential accommodation (not being a place of business-cum-residence) 
shall be entered into and searched by such officer except on the authority of a search warrant issued 
by a-Magistrate having jurisdiction over the area, and all searches under this sub-section shall, so 
far as may be, be made in accordance with the provisions of the Code of Ciiminal Procedure, 1898 
(Central Act V of 1898). 


(3) If any such officer has reason to suspect that any dealer is attempting to evade the pay- 
ment of any tax, fee or other amount due from him under this Act he may, for reasons to be recorded 
in writing, seize such accounts, registers, records or other documents of the dealer as he may consider 
necessary, and shall give the dealer a receipt forthesame. The accounts, registers, records and docu- 
ments so seized shall be retained by such cfficer‘only for so long as may te necessary for their 
examination and for any inquiry or proceeding under this Act: 


Provided that such accounts, registers and documents shal] not be retained for more than 
thirty days at a time except with the permission of the next higher authority. 


(4) Any such officer shal] haye power to seize and confiscate any goods which are found in 
any office, shop, godown, yessel, vehicle, or any other place of business or any building or place of 
the dealer, but not accounted for by the dealer in his accounts, registers, records and other docu- 
ments maintained in the course of his business: 


. Provided that before ordering the confiscation of goods under this sub-section the officer shall 
give the person affected a1 opportunity of being heard and make an inquiry in the prescribed manner: 
Provided further that the officer ordering the confiscation shall give the person affected option 

to pay in lieu of confiscation— 


(ay in cases where the goods are taxable under this Act, in addition to the tax recoverable, a 
sum of money not exceeding one thousand rupees or double the amount of tax recoverable, which- 
ever. is greater ; and i 


(b) in other cases, a sum of Money not exceeding one thousand rupees. 


Explanation.—lIt shall be open to the Government to empower different classes of officers 
for the purpose of taking action under sub-sections (1), (2) and (3).” 


It will be seen from the above brief review of the provisions of the Act that it 
mainly deals with sales tax to be levied at the point of first sale in the State, though 
there is also provision for purchase tax in certain cases. It empowers any officer, 
empowered by the Government in this behalf, to require any dealer to produce before 
him the accounts, registers, records and other documents and to furnish any other 
information relating to his business. It may be mentioned here that the Govern- 
ment has empowered all officers of the Department not lower in rank than the 
Assistant Commercial Tax Officer, all officers of the Revenue Department not lower 
in rank than an Inspector and all officers of the Police Department not lower in rank 
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than a Sub-Inspector, to act under section 41, sub-sections (2) to (4). Presumably, 
so far as sub-section (1) is concerned, only officers of the Department can act under 
the provision. However, there is no dispute with respect to that sub-section ‘as 
the power has to be exercised for the purpose of the Act i.e., with reference to assess- 
ment proceedings at all stages including recovery of tax and prosecution for offences. 
It is not disputed that the power under sub-section (1) can only be exercised to require 
i dealer to produce accounts, etc., relating to his business and not that of anybody 
else, l 


The main dispute centres round the interpretation of sub-section (2) of section 41. 
The contention on behalf of the respondents is that that provisions did not authorise 
Search of premises but merely provided for inspection thereof at all reasonable times 
by the empowered officer. We shall first deal with the main part of sub-section (2) 
to see what it-provides without reference to the proviso. Clearly sub-section (2) 
provides for three things, namely—{7) all accounts, registers, records and other docu- 
ments maintained by a dealer in the course of his business shall be open to inspection 
at all reasonable times; (ii) the goods in the possession of the dealer shall also be open 
to inspection; and (fi) the dealer’s offices, shops, godowns, vessels or vehicles shall 
also be open to inspection. There is no doubt that there are no specific words in 
sub-section (2) giving power of search. But if we read the three powers conferred 
by sub-section (2) it should not be difficult to hold that search is included therein. 
It will be seen that sub-section (2) differs from sub-section (1) in one respect. In 
sub-section (1) the dealer is required to produce his accounts, etc., andto furnish 
other information relating to his business and it is left to the dealer to produce what 
accounts he may say he has. The legislature was however cognizant of the fact that 
a dealer may not produce all accounts or furnish all information even though 
required to do so under sub-section (1). Therefore, sub-section (2) provides that all 
accounts, etc., of the dealer shall be open to inspection. It also provides that the 
dealer’s offices, shops, godowns, vessels or vehicles shall be open to inspection. It 
is true that generally speaking a power to inspect does not necessarily give power to 
Search. But where, as in this case, the power has been given to inspect not merely 
accounts, registers, records and other documents maintained by a dealer but also 
to inspect his offices, shops, godowns, vessels or vehicles, it follows that the 
empowered officer would have the right to enter the offices, etc., for purposes of 
inspection. Naturally his inspection will be for purposes of the Act i.e., for the 
purposes of seeing that there is no evasion of tax. Iftherefore during his inspection. 
of offices, etc., the empowered officer finds any accounts, registers, records or other 
documents in the shop, those accounts, etc., will also be open to inspection. 
Reading therefore these two provisions together, itis clear that the empowered officer 
has the right to enter the offices, etc., and to inspect them, and if on such inspection he 
finds accounts, etc., he has also the power to inspect them and to see if they relate to 
the business. These two powers taken together in our opinion means that the 
empowered officer has the power to search the office, etc., and inspect accounts, etc., 
found therein. Though therefore the word “ search ” has not been used in sub-sec- 
tion (2) these two powers of entering the offices, etc., forin spection and of inspecting 
every kind of account maintained by a dealer with respect to his business together 
amount to giving the officer concerned the powers to enter and search the offices, etc., 
and if he finds any account in the offices, shops, etc., to inspect them. Otherwise 
we can see no sense in the legislature giving power to the empowered officer to enter 
the offices, etc., for the purpose of inspection as the officer concerned would only do 
so for the purpose of finding out all accounts, etc., maintained bythe dealer and 
if necessary to inspect them for the purposes of the Act. - We cannot therefore agree 
with the High Court that there is no power of search whatsoever in sub-section (2) 
because the sub-section in terms does not provide for search. 


Similarly the officer has been given the power to inspect ihe goods in the 
possession of the dealer. He has also the power to enter the dealer’s offices, etc., for 
the purpose of such inspection. Combining these two powers together it follows on 

the same reasoning that the officer has the poWer to search for the goods also and te 
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inspect them if found in the offices of the dealer. We have therefore no hesitation 
in coming to the conclusion that the power of search is implicit in swb-section (2) 
with reference both to the accounts, etc., maintained by the dealer and ihe goods in 
the possession of the dealer. It also seems to us that this power in sub-section (2) 
is confined to offices, shops, godowns, vessels arid Vehicles of the dealer and does not 
go beyond them. It is urged on behalf of the appellant that as the officer is entitled 
to inspect all accounts, etc., maintained by the dealer he can search for them even in 
the dealer’s residential premises. But we do not agree with this contention, for we 
have found the power of search by reading the power of inspection of offices, etc., 
with the power of inspection of accounts, cte., and the power of inspection of goods. 
Sub-section (2) does not give any power of inspecting the residential accommodation ` 
of the dealer and therefore it cannot be read as giving the power of search of the resi- 
‘dential house for purposes of the Act. But where it is a case of business-cum-resi- 
dence, the power of search will be there, for under sub-section (2) all offices, shops, 
godowns, vessels or vehicles of the dealer are open to inspection. i 


Let us now see what light is thrown on the interpretation of sub-section (2) by 
the proviso and whether the interpretation we have put on ihe main part of sub- 
section (2) is supported by the proviso. The proviso lays down that (i) no purely 
residential accommodation shall be entered into and searched by such officer except 
-on the authority of a search warrant issued by a Magistrate having jurisdiction over 
the area; atid (ii) that all searches under this sub-section shall, so far as may be, be 
made in accordance with the provisions of the Code of Criminal Procedure, 1898. 
The latter part of the proviso clearly shows that the main part of sub-section (2) con- 
‘templates searches, for it refers to all searches made under this sub-section. If the 
reference in the second part of the proviso was confined only to searches made under 
the first part of the proviso, the words would have been “‘all scarches under this proviso 
shall be made in accordance with the provisions of the Code of Criminal Procedure.” 
The proviso therefore bears out the construction that we have put onthe main part 
of sub-section (2). But it is urged that a proviso carves out something which is 
already contained in the main provision and the main provision at any rate does not 
provide for search of a purely residential accommodation. Therefore the proviso 
is otiose. Thatis what the High Court also seems to have held. Generally speaking, 
it is true that the proviso is an exception to the main part of ihe section ; but it is 
recognised that in exceptional cases a proviso may be substantive provision itself. 
We may in this connection refer to Rhondda Urban District Council V. Taff. Vale 
Railway Co.1, where section 51 of the Act there under consideration was framed as 
a proviso to preceding sections. The Lord Chancellor however pointed out that: 

“though section 51 was framed as a proviso upon preceding sections, but itis true that 
the latter half of it, though in form a proviso, is in substance a fresh enactment, adding to and 
not merely qualifying that which goes before.” l 

Again in Commissioner of Income-tax Y. Nandlal Bhandari & Sons?, it was 
observed that : - 

“ Though ordinarily a proviso restricts rather than enlarges the meaning of the provision to 
which it is appended, at times the legislature embodies a substantive provision in a proviso. The 
‘question whether a proviso is by way of an exception or a condition to the substantive provision, or 
whether it is in itself a substantive provision, must be determined on the substance of the proviso 
and not its form.’ ~ 

Finally in State of Rajasthan v. Leela Jain®, the question arose whether the 
proviso in the Act under consideration there was a limiting provision to the main 
provision or was a substantive provision in itself. This Court observed that : 

« So far as general principle of construction of a proviso is concerned, it has been broadly stated 
that the function of a proviso is to limit the main part of the section and carve out something which 
but for the proviso would have been within the operative part.” 

` But it was further observed that the proviso in that particular case was really 
not a proviso in the accepted sense but an independent legislative provision by which 
a E 
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‘to a remedy which was prohibited by the main part of the section, an alternative 
was provided. i 


These three cases show that in exceptional circumstances a proviso may not be 
really a proviso in the accepted sense but may be a substantive provision itself. It 
Seems to us that the proviso under consideration now is of this exceptional nature. 
As we have already held, there is no provision in the main part of the sub-section for 
Searching purely residential premises. Therefore when the proviso provides for such 
Search it is proViding for something independent of the main part of the sub-section. 
Further the second part of the proviso which talks of searches made under this sub- 
section shows that the power of inspection providcd in the main part of ihe sub-sec- 
tion is tantamount to a power of search. We have already come to that conclusion 
independent of the proviso. Allthat we need say here is that the proviso also shows 
that that interpretation is correct. We may add that we are not precluded from 
looking at the proviso in interpreting the main part of the sub-section. We may in 
this connection refer to the following passage in Maxwell on Interprctation of 
Statutes, Eleventh Edition at page 155 where it is observed :— 


D, * . a ° 
“ There is no rule that thefirst or enacting partis to be construed without reference to the proviso 


The proper course is to apply the broad general rule of construction, which is that a section. 
or enactment must be construed as a whole, each portion throwing light, if need be, on the rest. 


The true principle undoubtedly is that the sound interpretation and meaning of the statute, 
on a view of the enacting clause, saving clause and proviso. taken and construed together is to 
prevail.” 


But as we have said already even without looking at the proviso, our conclusion 
is that the main part of sub-section (2) provides for searches and the proviso merely 
enforces that conclusion. We therefore cannot agree with ihe High Court that sub- 
section (2) does not provide for search of the business premises of a dealer, in the 
shape of offices, etc. > g 


Then we come to sub-section (3). That provides for the seizure of accounts, 
etc., if the empowered officer has reason to suspect that any dealer is attempting to 
evade the payment of any tax, fee or other amount due from him under the Act. If 
he has such reason he may for reasons to be recorded in writing Seize such accounts, 
etc. Now if sub-section (2) gives power of search, sub-section (3) merely provides 
further power to seize the accounts, etc., found on such search. We have already 
held that sub-section (2) gives the power of search and in that case sub-section (3) 
is merely complementary to sub-section (2) and gives the empowered officer the power 
to seize the accounts found in certain circumstances. If anything, sub-section (3) 
also bears out that sub-section (2) must include the power of search, fora seizure _ 
under sub-section (3) is not possible unless there is asearch. Reading therefore sub- 
section (2) , its proviso and sub-section (3) together we are of opinion that they pro- 
vide for search and seizure without warrant except that if the place searched is purely 
residential accommodation it cannot be searched without a search warrant from a 
Magistrate. It naturally follows thatif it cannot be searched without a search warrant 
itis not opentotheempowered officerto seize anythingfroma residential accommo- 
dation for he cannot enter and searchit unless he hasa warrant from a Magistrate 
to do so. i 


The next question relates to the legislative competence of the State legislature 
to enact sub-section (4). This sub-section provides for seizure and confiscation of 
any goods ‘found in any office, etc., including purely residential accommodation, 
after search, if they are mot accounted for in the accounts maintained in the course 
of the dealer’s business. The sub-section thus completes the process which starts 
with sub-section (1) and gives authority to the empowered officer to seize and corfis- 
cate goods of the nature indicated therein. The contention on behalf of the res- 
pondents is that the power of confiscation provided b¥ sub-section (4) was not within 
the competerice of the State Legislature under item 54, List 2, of the Seventh 
Schedule relating to tax on sales and purchase of goods. On the other hand, the 
appellant justifies the power to seize and confiscate goods on the ground that it is 
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ancillary and incidental to the power to tax, for it is Necessary to have such power 
in order to check evasion of tax and make it unprofitable. The High Court held 
that the Act was not a law on goods and that a provision for confiscation of goods 
found on search was neither incidental nor ancillary to the power to tax contained 
in item 54, List 2 of the Seventh Schedule. Now it has not been and cannot be 
disputed that the entries in the various Lists of the Seventh Schedule must be given 
the widest possible interpretation. Ii is also not in doubt that while making law 
under any entry in the Schedule it is competent to the legislature to make all such 
incidental and ancillary provisions as may be necessary to effectuate the law ; parti- 
cularly it cannot be disputed that in the case of a taxing statute it is open to the legisla- 
ture to enact provisions which would check evasion of tax. Itis under this power to 
check evasion that provision for search and seizure is made in many taxing statutes. 
It must therefore be held that the legislature has power to provide for search and 
seizure im connection with taxation laws in order that evasion may be checked. 
It is further urged on behalf of the appellant that confiscation of goods which are 
not entered in accounts is merely a provision of ancillary nature to check evasion 
of tax by making it unprofitable for dealers to secrete goodsin which they are dealing. 
Reliance in this connection is placcd on K.S. Papanna and another Vv. Deputy Com- 
mercial Tax Officer, Guntakal*, where the Andhra Pradesh High Court upheld an 
analogous provision inthe Andhra Pradesh General Sales Tax Act (VI of 1957), 
in section 28 (6). 


We do not propose in the present case to decide the general question whether a 
power to confiscate goods which are found on search and which are not entered in 
account books of the dealer is an ancillary power necessary for the purpose of stopp- 
ing evasion of tax. Assuming that is so, we have still to see whether sub-section 
(4) of the Act can be upheld read along with the second proviso thereof. It may be 
added that there is mo such provision as the second proviso in section 28 of the 
Andhra Pradesh General Sales Tax Act. We do not therefore propose to express 
any opinion as to the correctness of the above decision of the Andhra Pradesh High 
Court. Sub-section (4) of section 41, before it was amended by the Madras General 
Sales Tax (Second Amendment) Act, from Ist April,.1961, had only the first proviso 
with respect to giving an opportunity of being heard and making an enquiry in the 
matter before ordering confiscation. By the amendment of 1961, the second proviso 
was added. That provides that the officer ordering the confiscation shall give-~the 
person affected option to pay in lieu of confiscation, in cases where the goods are 
taxable under the Act, in addition to the tax recoverable, a sum of money not exceed- 
ing one thousand rupees or double the amount of tax recoverable, whichever is greater. 
This provision clearly requires the officer ordering confiscation to do two things— 
(i) to order the person concerned to pay the tax recoverable, and (ii) to pay a sum 
of money not exceeding on thousand rupees or double the amount of tax recoverable, 
whichever is greater. We have already indicated that in a large majority of cases 
covered by the Act the tax is payable at the point of first sale in the State. But 
under clause (a) of the second proviso the tax is ordered to be recovered even before 
the sale, in addition to the penalty not exceeding Rs. 1,000 or double the amount of 
tax recoverable whichever is greater. Therefore clause (a) of the second proviso is 
clearly repugnant to the general scheme of the Act which in the majority of the cases 
provides for recovery of tax at the point of first sale in the State. In view of this 
repugtialcy one or other of these two provisions must fall. Clearly it is clause 
(a) in the proviso which under the circumstances must fall, for we cannot hold that 
the entire Act must fall because of this inconsistency with respect to recovery of tax 
under clause (a) of the second proviso even before the taxable event occurs in the 
large majority of cases which would be covered by the Act. We are therefore of 
opinion that clause (a) of the second proviso being repugnant to the entire scheme 
of the Act, in so far as it provides for recovery of tax even before the first sale in the 
State which is the point of time in a large majority of cases for recovery of tax, must 
fall, on the ground of repugnancy. 


ES 
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I]  COMMR. OF COMMRL. TAXES V, R. SHRIKISHAN JHAVER (Wanchoo, C.J.). 51 


It is next urged that in any case the second proviso is severable and therefore 
only this proviso would fall and not the main part of sub-scction (4). We are how- 
ever of opinion that clause (a) of second proviso is not sevcrable. We have already 
indicated that originally the second proviso was not there inthe Act. It was brought 
in by the amendment of 1961 and it compels the officer to give the option, and thus 
compels recovery of tax eVerl in those cases where the tax is recoverable only at the 
first point of sale in the State which naturally has not occurred in cases of goods 
seized from the dealer himself. Considering the fact that the legislature added this 
compulsory proViso later, it is clear that the legislature intended that the main part 
of the section and the second proViso should go together. It is difficult to hold 
therefore that after the introduction of the second proviso in 1961, the legislature 
could haVe intended that the main part of sub-section (4) should stand by itself. 
We are therefore of opinion that sub-section (4) with the two proVisos must fall on 
this narrow ground. We therefore agree with the High Court and strike down sub- 
section (4) but for reasons different from those which commended themselves to the 
High Court. 


Then we come to the question whether sub-sections (2) and (3) of section 41 
of the Act which have been struck down by the High Court on the ground that they 
are unreasonable restrictions on the right to hold property and to carry on trade 
have been correctly struck down. The main reason which impelled the High Court 
to strike down sub-section (2) was that there was no safeguard provided for search 
made thereunder. The High Court held that section 165 of the Code of Criminal 
Procedure did not apply to searches made under sub-section (2). It also held that 
the State Government was given the power to empower any officer to make a Search 
under sub-section (2) and this meant that even an officer of low status could be 
empowered, Consequently the High Court struck down sub-section (2) on the 
ground that it gave arbitrary power of search which could be made even by an officer 
of low status. It is true that search under this sub-section can be made by any officer 
empowered by Government in this behalf; but we have no reason to think that 
Government will not empower officers of proper status to make Searches. In this 
very case, we find that the Government empowered an Assistant Commercial Tax 
Officer, a Revenue Inspector and a Sub-Inspector of Police to make searches. Consi- 
dering the large number of dealers who are covered by the Act, it cannot be said that 
these officers are of such low status that they cannot be depended upon to make a 
search with due care and caution. We cannot also forget that in a case of this 
kind the Government cannot find sufficient number of officers of what may be.called 
high status to make searches, for dealers who may be coVered by the Act may be legion 
throughout the State, and if such searches could only be made by high officers there 
would not be enough officers available to do so. The fact that ihe Act gives power to 
Government to empower any officer is therefore no reason io strike it down for, as 
we have said, the Government will see that officers of proper status are empowered. 
Nor do we think that an Assistant Commercial Tax Officer or an Inspector of Revenue 
Department or a Sub-Inspector of Police Department is not an officer of proper status 
to make searches under this provision. 


We are also of opinion that though sub-section (2) itself provides no safe guards 
and might haVe been oper to objection on that ground, there is a provision in the 
proviso to sub-section (2) which lays down that all scarches under this sub-section 
shall, so far as may be, be made in accordance with the provisions of the Code of 
Criminal Procedure. Therefore, the proVisions of the Code of Criminal Proccdure, 
so far as may be, apply to all searches made under sub-section (2). It appears that 
in the High Court, the parties as well as the Court assumed that section 165 of ihe 
Code of Criminal Procedure would not apply to searches under sub-section (2). 
We cannot see any warrant for this assumption. The proviso clearly lays down that 
all searches made under this sub-section, so far as may be, shall be made in accord- 
ance with the proVisions of the Code of Criminal Procedure. Thus all provisions 
contained in the Code of Criminal Procccdure relating to searches would be applicable 
to searches under sub-section (2), so far as may be, Some of these proyisions arẹ 
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contained in Chapter VII but one such proVision is contained in section 165. Jt is 
true that that section specifically refers to an officer-in-charge of a Police Station ora 
police officer making an inVestigation. But when the proviso applies the provisions 
of the Code of Criminal Procedure to all searches made under this sub-section, as far 
as may be possible, we see no reason why section 165 should not apply mutatis 
mutandis to searches made under sub-section (2). We are therefore of opinion 
that safeguards provided in section 165 also apply to searches made under sub- 
section (2). These safeguards are—(i) the empowered officer must haVe reasonable 
grounds for belieVing that anything necessary for the purpose of recoVery of tax may 
be found in any place within his jurisdiction, (ii) he must be of the opinion that such 
thing cannot be otherwise got without undue delay, (iii) he must record in writing 
the grounds of his belief, and (iv) he must specify in such writing so far as possible 
the thing for which search is to be made. After he has done these things, he can 
make the search. These safeguards, which in our opinion apply to searches under 
sub-section (2) also clearly show that the power to search under sub-section (2) is 
not arbitrary. In View of these safeguards and other safeguards provided in Chapter 
VII of the Code of Criminal Procedure, which also apply so far as may be to searches 
made under sub-section (2), we can see no reason to hold that the restriction, if any, 
on the right to hold property and to carry on trade, by the search provided in sub- 
section (2) is not a reasonable restriction keeping in View the object of the search, 
Namely, preVention of evasion of tax. ` 


Next we come to sub-section (3), which as we have already stated, is comple- 
mentary to sub-section (2). It proVides in addition to the safeguards which have 
to be complied with when a search is made under sub-section (2), that the officer 
may seize accounts, etc. if he has reason to suspect that any dealer is attempting to 
evade the payment of any tax, etc. due from him under the Act. It also provides that 
the officer has to record his reasons in writing and we are of opinion that these reasons 
have to be recorded before the accounts are seized. It further provides that the 
dealer shall be given a receipt, and this means that the receipt must be given as and 
when the’accoumtts, etc. are Seized. Finally it proVides that these accounts, etc. shall 
be retained by such officer so long as may be necessary for their examination and 
for any enquiry or proceeding under the Act. These in our opinion are sufficient 
safeguards and the restriction, if any, on the right to hold property and the right to 
carry on trade by sub-section (3) must therefore be held to be a reasonable restriction. 
We may add that the proViso to sub-section (3) has fixed the period for which the 
officer seizing accounts can keep them, namcly, 30 days at a time, and if he wants to 
keep them for more than thirty days he has to take the permission of the next higher 
officer. This is an additional safeguard entitling the dealer concerned to get back 
the accounts after eVery 30 days, unless a higher officer has permitted the retention 
of accounts for a period longer than 30 days. We cannot therefore agree with the 
High Court that sub-sections (2) and (3) of section 41 of the Act are unreasonable 
restrictions on the right to hold property or carry on trade for reasons indicated, 
We are of opinion that they are reasonable restrictions which are protected by 
clauses (5) and (6) of Article 19 of the Constitution. 


We now proceed to consider what order should be passed in the appeals in the 
View we haVe taken about the interpretation and validity of sub-sections (2) and (3) 
of section 41 of the Act. We have already indicated that the High Court held trat 
the warrant issued by the Magistrate for search of the residential accommodation 
was bad because it showed that the Magistrate had not applied his mind to the qurs- 
tion of issuing it, inasmuch as there were portions which should have been struck 
out from the printed form and gaps which should have been filled in. But this wes 
not done. That conclusion of the High Court has not been challenged before us. 
The ‘High Court has further held that a proper and reasonable opportunity was not 
given to the persons concerned to show that the goods seized were not properly 
accounted for in ihcir account-books, though this finding is not material now for we 
have held that sub-section (4) falls in its entirety. It follows therefore that anything 
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recovered from the search of the residential accommodation on the basis of this 
defective warrant must be returned. It also follows that anything confiscated must 
also be returned, as we haVe held that sub-section (4) must fall. As to the accounts. 
etc. said to have been seized, it appears to us that the safeguards provided under. 
section 165 of the Code of Criminal Procedure do not appear to have been followed 
when the search was made for the simple reason that every body thought that that 
provision was not applicable to a search under sub-section (2). Therefore, as the 
safeguards provided in section 165 of the Code of Criminal Procedure were not 
followed, anything recovered on a defective search of this kird must be returned. 
It follows therefore that the final order of the High Court allowing the writ petitions 
must stand, though we do not agree with ihe interpretation of the Hi gh Court with 
respect to sub-section (2) and the finding of the High Court that sub-sections (2) 
and (3) are unconstitutional on the ground of their being unreasonable restrictions 
on the right to hold property and to carry on trade. The appeals therefore fail 
and are hereby dismissed. In view of our decision on the main quesijon of Jaw 
we order parties to bear their own costs in all the appeals. 


V. S. —— Appeals dismissed. 
l THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction,) 
PRESENT :—J. C. Saau, S. M. SIKRI AND V. RAMASWAMI, JJ. 


Bhanji Bagawandas Appellant * 
V. n g ; . ` 
Commissioner of Income-tax, Madras ; .. Respondent. 


Income-tax Act (XI of 1922), sections 34 (1) (a), 34 (3), second provisc—Back assess- 
ment—Bar of limitation—Assessment year in questien in eppeal or revisicn— 
Finding or direction to rélate to thé year in question—No saving of limitation in 
respect of previous assessment year—Applicability of the Amendment Act I of 
1959. . . 


Words and phrases—“ Finding ”—“ Direction.” 
Income-tax (Amendment) Act (I of 1959), 


The Appellate Assistant Commissioner allowed an appeal preferred by the 
assessee against the order of the Officer including a sum as income from undisclosed 
sources, for the assessment year 1949-50. He held that as the credit appeared in the 
account books‘on 13th November, 1947, i.e., in the financial year 1947-48 which 
is the previous year for the assessment year 1948-49, the sum was not assessable 
for the assessment year 1949-50. On 3rd November, 1958, the Income-tax Officer 

- issued a notice under section 34 (1) (a) of the Act to the assessee for the assessment 
year 1948-49. The Tribunal and the High Court in reference held, the proceeding 
was not barred by limitation. The High Court held that the words “ finding ” in 

- the proviso to section 34 (3) of the Act should be given a wide Meaning and hence 

. the assessment cannot be impugned. The Revenue did not seek to sustain the 
assessment with reference to section 2 of the Income-tax (Amendment) Act (I of 

- 1959): The assessee appealed. 


Held, the. appeal has to be allowed and remanded to the High Court for 
examining the applicability of the Amcndment Act I of 1959 to the assessment jn 
question. 


The expressions “finding ” and “direction” in the second proviso to section 34 (3) 
of the Act, meant respectively, a finding necessary for giving relief in respect of 
the assessment for the year in question, and a direction which the appellate or 
revisional authority, as the case may be, was empowered to give under the sections 
mentioned in that proviso. A “finding” therefore, could only be that which was 
necessary for the disposal of an appeal in respect of an assessment of a particular 
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year. The Appellate Commisioner might hold, on the evidence, that the income 
shown by the assessee was not the income for the relevant year and thereby exclude 
that income from the assessment of the year under appeal. The finding in that 
context was that the income did not belong to the relevant year. He might inci- 
dentally find that the income belonged to another year, but that was not a finding 
necessary for the disposal of an appeal in respect of the year of assessment in ques- 
tion. The second proviso to section 34 (3) did not save the time limit prescribed 
under section 34 (1) in respect of an escaped assessment of a year other than that 
which was the subject-matter of the appeal or revision, as the case may be. 


Section 66 (1) only requires ihat the question of law which is referred 10 the High 
Court and which the High Court is to decide must be the question which was in 
issue before the Tribunal. Where the question itself was under issue, there is no 

` further limitation imposed by the section that the reference should’ be limited to 
those aspects of the question which had been urged before the Tribunal and it will 
be an over-refinement of the position to hold that each aspect of a question is itself 
a distinct question for the purpose of section 66 (1) of the Act. 


Where the question raised in the reference was whether the assessment made 
was saved from the bar of limitation under section 34 (3), second proviso, the 
applicability of the Amendment Act I of 1959 would be only one aspect of the ques- 
tion, and though the same was not raised by the Revenue before the Tribunal 
or the High Court, it could be allowed to be raised in the Supreme Court as 
a new contention. i 


Appeal from the J udgment and Order dated the 2nd January, 1964, of the Madras 
High Court in T. C. No. 153 of 1962. ae 


S. Swaminathan and R. Gopalakrishnan, Advocates,for Appellant. 


Veda Vyasa, Senior Advocate (A. N. Kirpal, R. N. Sachthey and S. P. Nayar, 
Advocates, with him), for Respondent. i 


The Judgment of the Court was delivered by 


Ramaswami, J.—This appeal is brought from the judgment of the Madras High 
Court dated 2nd January, 1964, in Tax Case No. 153 of 1962. ee l 


The assessment year involved in this appealis 1948-49, the corresponding previous 
year being the financial year 1947-48. For the accounting period from 13th Novem- 
ber, 1947 to 1st November, 1948, which was the corresponding previous year for the 
assessment year 1949-50 there was shown a credit of Rs. 25,000 in the capital account 
of the appellant. On 13th November, 1947, this amount was credited in the books 
of the appellant. On 30ih October, 1948, this amount was transferred to the account 
of one Amrithlal Ranchoodas,' the father-in-law of the appellant. The Income-iax 
Officer included the said amount as income of the appellant from undisclosed sources 
in the assessment for the assessment year 1949-50. On appeal to the Appellate 
Assistant Commissioner the appellant contcnded that the amount could not be in- 
cluded in the assessment year 1949-50 because the credit appeared prior to 31st March, 
1948. The Appellate Assistant Commissioner allowed the appeal holding that the 
credit came into the books of the appellant on 13th November, 1947, i.e.,in the finan- 
cial year 1947-48 which isthe previous year for the assessment year 1948-49. On this 
finding, the Appellate Assistant Commissioner deleted the addition of Rs. 25,000 from 
the assessment of the appellant for the year 1949-50. In doing so, the Appellate Assist- 
ant Commissioner followed the decision in Commissioner of Income-tax v. P. Daralia 
and Sons. Consequently, on 3rd November, 1958, the Income-tax Officer issued a 
notice under section 34 (1) (a) of the Income-tax Act, 1922 (hereinafter referred to as 
the ‘‘Act’’) to the appellant for the assessment year 1948-49. By his order dated 20th 
April, 1959, he rejected the contention of the appellant that the assessment was barred 
by limitation and assesscd the sum of Rs. 25,000, as income from other sources. The 
appellant took the mattcr in appeal to the Apellate Assistant Commissioner who, 
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by his order dated 23rd February, 1960, allowed the appeal. He took the view that 
there was no finding in the order of the Appellate Assistant Commissioner that the 
credit represented the income of the appellant or that the same credit should be 
assessed in the assessment year 1948-49. He farther held that the notice under sec- 
tion 34 issued on 3rd November, 1958, was bad in law and was not saved by the second 
proviso to section 34 (3) of the Act. The Commissioner of Income-tax preferred an 
appeal against the order of the Appellate Assistant Commissioner to the Income-tax 
Appellate Tribunal which allowed the appeal, holding that “the order of the 
Appellate Assistant Commissioner in the appeal against the assessment for 1949-50 
should be taken to contain a finding that the sum of Rs. 25,000 represented income of 
the assessee to be considered inthe assessment year 1948-49." At the instance of the 
appellant the Appellate Tritunal referred the following questions of law for the 
opinion of the High Court under section 66 (1) of the Act : 

“ (1) Whether on the facts and in the circumstances of the case, the proceedings initiated 


against the assessee for the assessment year 1948-49 under section 34 and the assessment for the 
said year are barred by Jimitation and hence not lawful ? 


(2) Whether the proceedings initiated against the assessee for the assessment year 1948-49 
under section 34 and the assessment made under section 34 for the assessment Year 1948-49 could 
be justified in law as for the purpose of giving effect to a finding or directions in the order of the 
Appellate Assistant Commissioner in I.T.A. No. 134 of 1958-59 ? 


(3) Whether on the facts and in the circumstances of the case, the assessment made is saved 
from the bar of limitation under the second proviso to section 34 (3) ?”’ 


By its judgment dated 2nd January, 1964, the High Court answered the questions 
in favour of the respondent and against the appellant. The High Court followed an 
earlier decision in A. S. Khader Ismail y. Income-tax Officer, in which it had held 
that the word “ finding ” in the proviso to section 34 (3) of the Act must be given a 
wide significance so as to include vot only findings necessary for the disposal of the 
appeal but it would apply to cases where it is held that the income in question was in 
respect of an earlier year which was not the subject-matter of the appeal before the 
appellate authority. 


On behalf of the appellant Mr. Swaminathan put forward the argument that 
the decision of the High Court is contrary to the view taken by this Court in Income- 
tax Officer, A Ward, Sitapur v. Murlidhar Bhagwan Das?, in which it was held that 
the expressions “finding” and “direction”, in the second proviso to section 34 (3), 
meant respectively, a finding necessary for giving reliefin respect of the assessment for 
the year in question, and a direction which the appellate or revisional authority, as 
the case may be, was empowered to give under the sections mentioned in that proviso, 
A “ finding ”, therefore, could only be that which was necessary for the disposal 
of an appeal in respect of an assessment of a particular year. The Appellate Assis- 
tant Commissione: might hold, onthe evidence, that the income shown’ by the 
assessee was not the income for the relevant year and thereby exclude that income from 
the assessment of ithe year under appeal. The finding in that context was that the 
income did not belong to the relevant year. He might incidentally find that the 
income belonged to another year, but that was not a finding necessary for the disposal 
of an appeal in respect of the year of assessment in questior. It was further held that 
the second proviso to section 34 (3) did not save the time-limit prescribed under sec- 
tion 34 (1) in respect of an escaped assessment of a year other than that which was 
the subject-matter of the appeal or revision, as the case may be, and accordingly 
the notice issued under section 34 (1) (a) in that case was barred by limitation and 
was not saved by the’second proviso to section 34 (3). Inthe course of its judgment 
this Court overruled the judgment of the Madras High Court in A. S. Khader Ismail 
v. Income-tax Officer+. It follows therefore that the view taken by the High Court 
in the present case is not correct in law and must be overruled. 


On behalf of the respondent, however, Mr. Veda Vyasa contended that in 
answering the reference the effect of section 2 of the Income~ax (Amendment) Act 
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(1 of 1959) must be taken into’ consideration and in view of the amendment made 
by that section of the amending Act the question referred to the High.Court must be 
answered necessarily against the appellant. Section 2 of ihe Amendment Act, 1959 
inserted in section 34 of the Act a new sub-section (4) which provides : 

“ A notice under clause (a) of sub-section (1) may be issued at any time notwithstanding that at 
the time of theissue of the notice the period of eight years specified in that sub-section before its 


amendment by clause (a) of section 18 of the Finance Act (XVIII of 1956) had expired in respect 
of the year to which the notice relates.” 


Section 4 of the Amending Act, 1959 read as follows : 


“No notice issued under clause (a) of sub-section (1) of section 34 of the Principal Act at any 
time before the commencement of this Act and no assessment, re-assessment or settlement made or 
other proceeding taken in consequence of such notice shall be called in question in any Court, tribunal 
or other authority merely on the ground that at the time the notice was issued or at the time the 
assessment or re-assessment was made the time within which such notice should have been issued 
or the assessment or re-assessment should have been made under that section as in force before its 
amendment by clause (a) of section 18 of the Finance Act (XVIII of 1956) had expired.” 


Mr. Veda Vyasa referred to the decision of the Bombay High Court 
in Onkarmal Meghraj v. Commissioner of Income-tax, Bombay-1! in which 
it was held that there was nothing in section 2 or 4 of the Amendment 
Act of 1959 to restrict the terms of the words “at any time” occurring 
in section 4 of that Act as meaning “‘ at any time after 1st April, 1956”  riz., 
the date on which the amendments made by the Finance Act, 1956, came into 
force and there was nothing in the provisions of the Amendment Act of 1959 which 
limited the retrospective operation of section 4, It was also held that since the enact- 
ment of the Amendment Act of 1959 a notice issued after 1st April, 1956, for reopening 
an assessment, by virtue of section 4, could not permitted to be called in question 
on the ground that the notice was not issued within the period prescribed by the 
unamended section 34 (1} (a). On behalf of the respondent reference was also 
made to the decision of this Court in S. C. Prashar v. Vasantsen Dwarkadas*, in which 
it was held that section 4 of the Amendment Act, 1959 operated on and validated, 
notices issued under section 34 (1) (a) as amended in 1948 even earlier than Ist April 
1956, in other words, in respect of assessment years prior to 31st March, 1956, and 
therefore notices issued under section 34 (1) (a) of the Income-tax Act before 1st April, 
1956,could not be challenged on the ground that they were issued beyond the time of 
eight years from the respective assessment years prescribed by the 1948 amendment. 
On behalf of the appellant Mr. Swaminathan raised the objection that the point was 
not taken up by the respondent in the High Court, nor was there any reference 1o it in 
the statement of the case filed by the respondent. It was also contended that the 
point raised was outside the scope of the questions of law referred by the Appellate 
Tribunal to the High Court. We do not think there is any substance in the objection 
raised on behalf of the appellant. One of the questions referred to the High Court 
is “ whether on the facts and in the circumstances of the case, the assessment made 
is saved from the bar of limitation under the second proviso to section 34 (3) ?” 
It is true that the impact of the Amending Act (I of 1959), was not raised . 
before the Appéllate Tribunal or before the High Court, but it is not a separate 
question by itself and is only an aspect of the question of limitation which 
has already been referred by the Appellate Tribunal to the High Court. As 
pointed out in Commissioner of Income-tax, Bombay V. Scindia Steam Naviga- 
tion Co. Ltd., the question of law referred to the High Court under 
section 66 may be a simple one having its impact on one point or it 
might be a complex one, involving more- {han one aspect and requiring to be 
tackled from different standpoints. All 1hat section 66 (1) requires is that the ques- 
tion of law which is referred to the High Court and which the High Court is to decide 
must be the question which was in issue before the Tribunal. Where the question 
itself was under issue, there is no further limitation imposed by the section that the 
reference should be limited to those aspects of the question which had been argued 
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before the Tribunal, and it will be an over-refinement of the position to hold that 
each aspect of a question is itself a distinct question for the purpose of section 66 
(1) of the Act. In our opinion, the argument of the respondent with regard to the 
legal effect of the Amending Act (I of 1959) is within the frame-work of the 
question already referred to the High Court and it is therefore competent io this 
Court, in a case of this description, to allow a new contention to be advanced. 

It is, however, necessary that the case should be remanded to the High Court 
for examining the question of law referred to it after considering the impact of the 
Amending Act (I of 1959). 


For these reasons we allow this appeal, set aside the judgment of the High Court 
dated 2nd January, 1964, and remand the case to it for further hearing and answering 
the reference in the light of the Income-tax Amendment Act 1 of 1959. In the 
circumstances of the case we direct that the respondent should pay the cost of this 
appeal in this Court. 


VS. 





— Allowed and remanded. 
THE SUPREME COURT OF INDIA. 
(Criminal Appellate Jurisdiction.) 
PRESENT :—M. HIDAYATULLAH AND C. A. VAIDIALINGAM, JJ. 
The State of Andhra Pradesh .. Appellant * 
y, 
Madiga Boosenna and others .. Respondents, 


Andhra Pradesh (Andhra Area) Prohibition Act (X of 1937), section 4 (1) (a)— 
Nature of proof under. 


In order to sustain a conviction under section 4 (1) (a) of the Andhra Pradesh 
Prohibition Act, 1937, the prosecution will have to establish two things: (1) that 
the article seized from the accused is ‘liquor’ as defined under section 3 (9) of 
the Act and (2) that the accused transported the same. A gencral statement by 
the Prohibition Inspector that strong smell of alcohol cmanated fromthe tins 
which were pierced open is not enough to prove that the contents were prohibited 
liquor as defined by the Act. Merely trusting to the smelling sense of the Prohibi- 
tion Officers and basing a conviction on such opinion cannot justify a conviction. 
Better proof by a technical person, who has consideredthe matter from a scientific 
point of view is not only desirable but even necessary to establish that the article 
Seized is one coming within the definition of liquor. 


Appeal by Special Leave from the Judgment and Order dated the 17th January, 
1964, of the Andhra Pradesh High Court in Oriminai Revision Oase No. 215 of 1963. 


P. Ram Reddy, Senior Advocate (K. Jayaram, Advocate, with him), for 
Appellant. 


Respondents not represented. 
The Judgment of the Court was delivered by 


Vaidialingam, J—In this appeal, by Special Leave, on behalf of the State of 
Andhra Pradesh, the appellant herein, Mr. P. Ram Reddy, learned Counsel, challenges 
the order dated 17th January, 1964, of the Andhra Pradesh High Court, setting aside 
the conviction of the respondents, for an offence under section 4 (1) (a) of the 
ed Pradesh (Andhra Area) Prohibition Act (X of 1937), hereinafter called the 

ct. 


According to the prosecution, the respondents were found transporting, in a 
bullock cart, on the early morning of 10th June, 1962, fifty gallons of arrack. Tt is 
the case of the prosecution that the prohibition staff found, on the day in question 
a bullock cart, driven by the first respondent, in which'the fifty gallons of arrack were 
found in 13 tins. Accordingly they were prosecuted for an offence under section 4 (1) 
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(a), of the Act. All the respondents substantially denied, having committed the 
offence with which they were charged. 

The prosecution let in the evidence of the Prohibition Sub-Imspector, P. W. 1, 
and another petty officer of the prohibition staff, P. W. 4. The evidence of these two 
witnesses, was to the effect that when the bullock cart, in question came near them, 
there was a smell of arrack. In particular, P. W. 4 has stated that the tins, which 
were in the bullock cart were pierced wiih bayonet, and when smelt, they gave a 
strong smell of arrack. To corroborate the evidence of these two officers, the other 
witnesses, P. Ws. 2 and 3, who were stated to have witnessed this occurrence, along 
with the prohibition party, were also examined. They stated that when the bullock 
cart came near them, they gota strong smell of arrack, andthat the 12{ins were 
pierced with bayonet ends and their contents verifi.d . Only some of the witnesses 
have bzen cross-examined, and the respondents, have suggested to them that during 
that hour of the night, it would not have bocn possible for them to identify the persons, 
who were stated to have bzen in the bullock cart. No doubt, no specific suggestion, 
that the commodity that was seized, is not ome to which the Act applies, has been 
made. During the trial, however the question appears to have been raiscd, among 
other contentions, that the prosecution has not established the necessary ingredicnts 
for establishing that the respondenis have committed the offence, under section 4 (1) 
(a), of the Act. The trial Court, adverting to this aspect, has referred to the 
evidence of P. Ws. 1 to 4, who speak to a strong smell-of arrack, emanating from the 
cart, and the tins being pierced with bayonet ends. In view of this evidence, the 
trial Court is of the opinion that the ground for coming to the conclusion, that it was 
arrack that was being transported, is established. Ultimately, the trial Court 
accepted the evidence of the prosecution, found the respondents guilty of the offence 
under section 4 (1) (a) of the Act, and sen'cnced each of them to undergo rigorous 
imprisonment for six months. 

The respondents challenged their conviction, before the learncd Sessions Judge, 
Kurnool. Before the appellate Court also, the respondents pleadcd that there is 
no proper proof, in this case, that the tms contained arrack. A mere statement. 
by the witnesses, that there was a strong smell of arrack, emanating from the tins 
when they were pierced with bayonet ends, is not sufficient to establish the guilt 
of the accused. They have also spccifically raised ihe contention that samples of the 
commodity should have been sent for the opinion of the Chemical Examiner.. This 
plea, of the respondents, was again brush-d aside, by the learned Sessions Judge, 
on the ground that the prohibition officer must be considered to have got sufficicnt 
experience of smelling and knowing whether a liquid was arrack, or not, and, 
ipasmuch as he has deposed that the liquid was found to be arrack, by smell, 
that statemznt can bz accepted as proof of the nature of the liquid that was being 
‘transported, by the respondents. The learned Sessions Judge has also stated that 
no further testing is called for: The learncd Sessions Judge, inthe cnd, confirmed 


the conviction of the respondents. 

The respondents carried the matter further, to the High Court of Andhra 
Pradesh, in revision. The High Court has accepted the plea of the respondents 
that, in this case, there has been no proper proof that the commodity that was found 
to be transported, was arrack. The High Court is of the view that when the accused 
have denied the offence of carrying any arrack, the prosecution should have got the 
commodity examined, by a Chemical Examiner, and inasmuch as that procedure has 
not bzen adopted, the High Court ultimately . set aside the conviction of the respon- 
den's, l i 

On bzhalf of ihe appellant-State, Mr. Ram Rcddy, urged ihat, in this case, 
inasmuch as the prosecution has let in the evidence of the Prohibition Inspector and 
the petty officer, who must be con-idered to be well aware of arrack, the High Court 
was not justified in interfering with the decisions of the subordinate Courts. Coun- 
sel has also pointed out thatthe prosecution witnesses have spokcn to the fact 
that the contents of the tins were examined, by being pierced with bayonet ends and 
it is, after such examination, the Prohibition Sub-lnspector satisficd himself that the 


{ins contained arrack. 
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There is no appearance, on behalf of the respondents, before us, in this Court. 


This will be a convenient stage to refer to the relevant provisions of the Act. 
Section 3 defines certain expressions. ‘ Intoxicating drug’ is defincd, under section 
3 (3), aud section 3 (9) defines “‘ liquor” under which the commodity, in question 
is stated to fall. ‘Liquor’ includes toddy, spirits of wine, mcthylated spirits, spirits, 
wine, beer and all liquid consisting of or containing alcohol. Under section 4 (1) (a), 
whoever imports, exports, transports or possesses liquor or any intoxicating drug, 
shall be punished with imprisonment which may extend to six mort hs or with fine 
which may extend to one thousand rupees, or with both. In this case, according 
to the prosecution, the respondents had transportcd liquor. The expression ‘liquor’, 
as mentioned earlier, is defined under section 3 (9). The prosecution will there- 
fore have to establish that the commodity in question comes under one or other 
of the various items referred to in the defiuiiion of ‘liquor’. The question is whether 
the prosecution has so established, in this case. 


In our opinion, in the circumstances of this case, the High Court was perfectly 
justifi-d in holding that the prosecution has not established that the respondents are 
guilly of an offence, under section 4 (1) (a) of the Act. It 1s needless to state that, 
in this case, unless the prosecution proves the contravention of the provisions of the 
Act, in question, it cannot succeed in establishing the guilt of the accused. For that 
purpose, the prosecution will have to establish two things: (i) that the article seizcd 
from ihe accused is ‘liquor’, under section 3 (9) of the Act ; and (ii) that the accused 
“ transported ” ihe same. 


Except for a general statement, contained in the evidence of the witnesses, parti- 
cularly P. Ws. 1 and 4,thatthere was astrongsmellof alcohol,emanating from 
the tins, which were pierccd open, there is no other satisfactory evidence to establish 
that the article is one coming within the defini:ion of the expression ‘liquor’. Me- 
rely trusting to the smelling sense of the Prohibition Office:s, and basinga convic- 
tion, on an opinion expressed by ihose officers, under the circumstances , cannot 
justify the conviction of the respondents. In our opinion, better proof, by a techni- 
cal person, who has considered the matter from a scier‘ific point of view, is not 
only desirable, but even necessary, to establish that the article seized is one ccming 
within the definition of ‘ liquor’. 


Mr. Ram Reddy, learned Counsel for the State, no doubt pointed out that the 
accused have not challenged effectivcly the answers given by the prosecution witnesses 
that the commodity is arrack. In our opinion, the circumstance, poin'ed out by the 
learned Counsel, will not absolve the prosecution from establishing the ingredients of 
the offence, for Justifying the conviction of the respondents. Even otherwise, it will 
have to be noted that all of them have, categorically, denicd the offince and have 
also stated, in general terms, that no arrack was seizcd from them. 


Before we close the discussion, it is necessary to refer to a recent decision of this 
Court in Baidyanath Mishra v. The State of Orissa1, In that case, the question was 
as to whether the appellants, therein, were in possession of opium, so as to make 
them liable for an offence. The Opium Act of 1878, defines the expression ‘ opium.’ 
The appellants contended that the article seized from them was not opivm, as d: fined 
in that Act, and pointed out that the only evidence, relied on by the prosecution, 
to establish that the article recovered from them was opium, was the evidence of the 
Prohibition staff, and that the article has not been subjectcd to any chemical analysis. 
This on rejected that contention, in the particular circumstances of ihe case, and 
Statcd : 


“ Tt is true that opium is a substance which once seen and smelt can never be 
forgotten because opium possesses a characteristic appearance and a Very strong 
and characteristic scent. It is possible for pcople to identify opium without having 
to subject the product to a chemical analysis. It is only when opium is in a mixture 
so diluted that its essential characteristics are not casily Visible or capable of being 
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apprehended by the senses that a chemical analysis may be mecessary...... Two 
other witnesses who were cultivators and who knew what they were talking about 
said that it was opium. Ifthe appellants, who themselVes were licensed Vendors 
of opium, had the slightest doubt about the correctness of these statements they 
could have challenged them either by cross-examination or by suggesting to the 
Court that the substance be analysed to determine whether it was opium or not.” 


These observations will clearly show as to why this Court in that case has ex- 
pressed the view that there is no infirmity in the prosecution case, simply because 
there has been no chemical analysis made, of the commodity, which, according to 
the prosecution, was opium. The facts in the instant case before us, are entirely 
different, and the observations, extracted above, do not apply. 


Inthe result,the order of the High Court is confirmed and this appeal 
dismissed. 


R.M. —— A ppeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT: —K. SUBBA Rao, Chief Justice, M. HiDAYATULLAH, S.M. SIKRI, R.S. 
BACHAWAT AND J.M. SHELAT, JJ. 


Sri Krishna Coconut Co., and others .. Appellants*® 
y. l 
The East Godavari Coconut and Tobacco Market Committee .. Respondent. 


Madras Commercial Crops Market Act (XX of 1933), section 11 (1) and Rule 28 of the Rules 
made thereunder—Interpretation—Legality of the levy of “ fee è on commercial creps 
“ bought and sold ” in the notified area—Nature of the transactions covered by the ward 
“bought and sold’?—Application to transactions of purchcse as the concept of purchase 
which includes a corresponding sale—Power of High Court to decide the “ real issue.” 


On the questions (i) whether the goods in respect of which the fee under sec- 
tion 11 (1) of the Madras Commercial Crops Market Act, 1933, was levied were 
gocds “ bought and sold ” within the notified area as envisaged by the section 
and (ii) whether the High Court was in error in permitting the respondent to shift 
its case and argue in a way different from way it did before the District Munsif 
and Subordinate Judge. 


Held, The manifest intention of the Legislature in passing the Act in question 
being the prevention of the mischief of exploitation of producers of commercial 
crops such as cocenuts and copra by middlemen and securing of a fair deal and 
a fair price to the producer, the words “ bought and sold” used in section 11 (1), 
should be construed to mean in the way the Legislature intended it to be viewed 
i.e., aS One transaction resulting in buying on the one hand and selling on the 
other (by the producer). Sub-section (1) of section 11 makes the purchaser 
principally liable for payment of the fee and this supports the said construction. 

Since neither th: Trial Court nor the Subordinate Judge had gone into the 
rea] question at issue, namely, whether the levy made with respect to goods were 
goods bought and sold ” within the notified area as envisaged by section 11 (1), 
the High Court in order to do justice to the parties approached the question from 
the correct angle and went into the real issue arising in the suits (ż.e.,) whether 
the levy was rightly made on the transactions of purchase made by the appel- 
lants from those who sold the goods to them. ‘Therefore there was no question 
of its having allowed the committee to change its case or to make out a new 
case. 

Appeals by Special Leave from the Judgment and Order, dated 8th November, 

1961, of ae Andhra Pradesh High Court in Second Appeals Nos. 720 and 724 to 
726 of 1957. 
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C.B. Agarwala, Senior Advocate, (T.V.R. Tatachari, Advocate, with him), for 
Appellants (In all the Appeals). 


P. Ram Reddy, Senior Advocate, (K.R. Sharma, Advocate, with him), for Res- 
pondent (In all the Appeals). 


The Judgment of the Court was delivered by 


Shelat, J.—All these four appeals by Special Leave raise a common question 
regarding interpretation of section 11 (1) of the Madras Commercial Crops Market 
Act XX of 1933 and Rule 28 of the Rulcs made thereunder and therefore can be 
disposed of by a common judgment. 


The Act was originally enacted by the Madras Legislature. It was a law in 
force immediately before the Constitution of the State of Andhra Pradesh and 
governed the territories now forming part ofthat State. By virtue of Andhra Pradesh 
Act of 1953 and the Adaptation of Laws Order passed on Ist November, 1953, by 
the State Government of Andhra Pradesh it became applicable to the newly formed 
State of Andhra Pradesh. Bya Notification dated 27th June, 1949, the then Govern- 
ment of Madras, in exercise of the power conferred on it by section 2 (1) (a), declared 
Coconuts and copra to be commercial crops. Under section 4 of the Act, the State 
Government also declared the District of East Godavari as the “ notified area” 
for purposes of the Act in respect of coconuts and copra. By a further notification 
dated 5h December,1950, issued under section 4(a) of the Act it established a Market 
Committee at Rajahmundry for the said notified area. The said Market Committee 
levied the following fees, viz., (1) a licence fee under section 5 (1) of the Act read 
with Rule 28 (3) ; (2) a licence fee for storage, wharfage etc., under section 5 (3) 
read with Rule 28 (3) ; (3) a registration fee under section 18 read with Rule 37 ; 
(4) a fee on the said goods bought and sold within the notified area and under 
section 11 (1) read with Rule 28 (1) and (5) a fee under the same section on consign- 
ments of coconut oil. 


Contesting the levy of fees under items 2 to 5 as being illegal on the ground that 
they sold coconuts and copra to customers outside the notified area and in some 
cases outside the State, the appellants filed various suits in the Court of the District 
Munsif, Amalapuram for refund of the said fees collected by the said Committee at 
different times. The Market Committee resisted the said suits claiming that the 
aforesaid provisions conferred power upon it to levy the said fees and that the said 
levy was valid and legal. The said suits were tried together and the District Munsif 
by his judgment dated 17:h October, 1955, inter alia held that the levy under section 
11 (1) read with Rule 28 (1) though called a “ fee” was really a “ tax”, that the said 
provisions empowered the Committee to impose the said tax only when the said 
goods were bought and sold within the notified area, that the sales effected by the 
appellants were to customers outside the said area and in some cases outside the 
the State, that the Committee had no power to levy and collect the said fees and there- 
fore the appellants were entitled to refund of the said fees and accordingly passed 
decrees in all the suits. In appeals by the Committee, the Subordinate Judge, 
Amalapuram, held that though the appellants purchased the said goods within the 
notified area they exported them to their customers outside the notified area and 
outside the State and relying upon the decision in Kutti Keya v. State of Madras! 
he held that though section 11 (1) called the said levy as fee it was in substance a tax 
and that such a tax being on sales completed at the places of their customers outside 
the State offended Article 286 of the Constitution and was therefore illegal. The 
Subordinate Judge, except for deleting the relief granted in respect of licence fee 
under section 5 (3) of the Act, dismissed the appeals and confirmed the judgment 
and decree of the Trial Court. The Market Committee there upon filed Second 
Appeals in the High Court of Andhra Pradesh. Before the High Court the contro- 
very centred round the question of fee under section 11 (1) only. By its common 
judgment dated 8th November,1961, the High Court relying upon the judgment of a 
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Division Bench of that Court in Satyanarayana and Venkataraju Firm v. Godayari 
Market Committee! held that the word “ fee” in section 11 (1) was in fact a fee and 
nota tax. The Division Bench also held that the said goods were purchased by the 
appellants from producers or petty dealers within the notified area and then sold by 
them to customers outside the said area or the State, that the transactions which 
were the subject-matter of the levy under section 11 (1) were transactions consisting 
of purchase of the said goods by the appellants and the corresponding sales to them 
by the producers and petty dealers and not the subsequent sales effected by them to 
their customers outside the notified area or the State, that therefore the transactions 
on which the said fee was levied were effected and completed inside the notified area 
and fell within the expression “‘ bought and sold ” in section 11 (1) and therefore 
the Market Committee rightly levied the said fee on those transactions. In the 
result, the Division Bench allowed the appeals and dismissed the appellant’s suits. 
It is this judgment and decree against which these appeals are directed. 


The preamble of the Act states that the Act was passed for making provisions 
for better regulation of buying and selling of and the establishment of markets for 
commercial crops. As stated in M.C.V.S. Arunachala Nadar v. The State of Madras’, 
the Act was the result of long exploratory investigation by experts in the field, con- 
ceived and enacted to regulate the buying and selling of commercial crops to pro- 
vide suitable and regulated markets, to eliminate middlemen and bring face to face 
the producer and the buyer so that they meet on equal terms thereby eradicating or 
at any rate reducing the scope for exploitation of the producers. It therefore pro- 
vided a machinery for regulating trade by providing a common place where facilities 
would be furnished by way of space, buildings and storage accommodation, and where 
market practices would be regularised and market charges clearly defined and un- 
warranted ones prohibited, where correct weighment would bz ensured by licensed 
weighmen and all weights would be checked and stamped, where payment on hand 
would be ensured, where provision would be made for settlement of disputes, where 
daily prevailing prices would be made available to the grower and reliable market 
information provided regarding arrivals, stocks, prices etc., and where quality 
standards would be fixed when necessary and contract forms standardized for pur- 
chase and sale. The result of the implementation of the Act would be thus to give 
reasonable facilities to the growers of commercial crops ensuring proper price for 
their commodities. 


Section 4 (a) (1) provides for the formation of a market committee for enforcing 
the provisions of the Act and the Rules and by-laws framed thereunder. Sub-sec- 
tion (2) lays dowr that the Committee shall establish in the notified area such number 
of markets providing such facilities, as the State Government may from time to time 
direct, for purchase and sale of commercial crops. Section 5 prohibits any person 
to set up, establish or use, continue or allow to be continued any place within the 
notified area for the purchase or sale of commercial crops except under a licence 
and in accordance with the conditions thereof. The Market Committee, however, 
can exempt from the provisions of this sub-section any person who carries on the 
business of purchasing or selling any commercial crop in quantiiies not cxceeding 
those prescribed by the Rules. It also exempts from the provisions of this section a 
person selling a commercial crop which has been grown by him or a co-operative 
society selling a commercial crop which has bren grown by any of its members amd 
also a person purchasing for his private use a commercial crop in quantities not 
exceeding those prescribed by the rules. Section 6 provides that every market 
committee shall consist of such number of members not exceeding twelve as may be 
fixed by the State Government and provides for representatives of licencees undcr 
section 5 and buyers, sellers and buyers and sellers registered under the rules 
Seas inthat behalf. Section 11 (1) with which we are concerned in these appeals 
reads : j 
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“ The Market Committee shall, subject to such rules as may be made in this 
behalf, levy fees on the notified commercial crop or crops bought and sold in 
the notified area at such rates as it may determine.” 


The Explanation to sub-section (1) provides that all notified commercial crops 
leaving a notified area shall, unless the contrary is proved, be presumed tobe brought 
and sold within such area. Sub-section 2 provides that the fee chargeable under 
sub-section (1) shall be paid by the purchaser of the commercial crop concerned pro- 
vided that where such a purchaser cannot be identified the fee shall be paid by the 
seller. Szction 12 provides that all monies received by a market committee shall 
be paid into a fund and all expenditure incurred by the market committee shall be 
defrayed out of the said fund. The expenditure which the committee can incur 
is for purposes set out in section 13 which incidentally reflect the object and pur- 
pose of the Act. Section 18 empowers the State Government to make rules includ- 
ing rules for licence fee under section 5, the registration fee and the prohibition of 
buying and selling of commercial crops in the notified area by perons not so registered 
and the fee to be levied on commercial crops bought and sold inthe notified area. 
Rule 28 lays down the maximum fee leviable on commercial crops under section 11 (1) 
as also the maximum fee payable for licences and registration. Rule 28-A provides 
that the fees referred to in sub-rule (1), that is “‘ fees ” under section 11 (1), shall 
not be levied more than once on a commercial crop in a notified area. These pro- 
visions clearly show the policy of safeguarding the interests of the producers and of 
guaranteeing to them reasonable return for the crops they would bring to sell with- 
out being exploited. 


Mr . Agarwala raised the following contentions : (1) that the fee charged by the 
Market Committee under section 11 (1) was on sales effected by the appellants with 
their customers, some of whom were admittedly outside the notified area and the 
rest outside the State : (2) that that was the footing on which the parties proceeded 
with the suits but that case was given up in the High Court and the High Court was 
in error in permitting the Committee to shift its case and argue that the fee was 
levied not on those sales but on transactions of purchase entered into by the 
appellants with the producers and other petty dealers. 


It is true that in para 3 of their plaint the appellants averred ihat their business 
activities consisted of buying coconuts and copra in East Godavari District and selling 
them to customers outside the notified area and even the State and that those sales 
were completed at the respective places of those customers. The appellants’ case 
therefore was that in respect of these sales with customers some of whom were out- 
side the notified area and the rest outside the State, the levy of fee was in the former 
case beyond the ken of section 11 (1) and in the latter case repugnant to Article 286 
of the Constitution. The written statement of the respondent-committee denied these 
allegations. The Committee asserted that both the purchases and sales took place 
in the notified area and that though the fee levied by it was on sales by the appellants 
and though delivery of the said goods thereunder took place outside the notified area 
the sales in respect thereof were made within the notified area and therefore the ques- 
tion of the levy under section 11 (1) being repugnant to Article 286 of the Consti- 
tution did not arise. Besides these pleadings Mr. Agarwala drew our attention to 
certain notices of demand and circulars issued by the Committee in which it was 
stated that the said fee was being levicd on goods exported outside East Godavari 
District and that the traders were liable to pay it both on coconuts exported to out- 
siders and also consumed internally. That presumably was stated because if the 
goods were “ brought and sold” within the notified area, even if they were subse- 
quently exported outside, section 11 (1) would apply. The practice followed by 
the appellants and not denied by the Committee was that they used to despatch these 
goods by rail to their customers. Railway receipt and hundies were then sent to 
their bankers at the destination and railway receipts were delivered to the customers 
on their honouring the hundies. Thus the goods were delivered outside the notified. 
area and the sales effected by the appellants to their customers were also completed 
at places outside the notified area and in some cases outside the State. 
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On these facts the District Munsif held that property in the goods having passed 
at destination, sales took place outside the notified area and therefore the fee charged 
by the Committee was illegal as section 11 (1) permitted such a levy only on goods 
bought and sold within the notified area. On appeal by the Committee, the 
Subordinate Judge held that the said fee was a tax, that it was a tax on sales outside 
the notified area and the State and was not therefore warranted under section 11 (1) 
and was repugnant to Article 286. Itseems that in both the Courts the real issue 
was lost sight of viz., whether the goods in respect of which the fee under section 
11 (1) was levied were goods “bought and sold ” within the notified area as envisaged 
by the section. 


In the High Court however the questions canvassed were : (1) whether the fee 
provided in section 11 (1) was a fee or a tax and (2) even if it was a fee whether the 
Committee had the power to levy it in respect of goods sold by the appellants out- 
side the notified area. As already stated the Trial Judge and the Subordinate Judge 
had proceeded on the footing that the said fee was levied on sales entered into by 
the appellants with their customers who undoubtedly were outside the notified area. 
But the real question that ought to have been dealt with by the Trial Judge and on 
appeal by the Subordinate Judge was not whether the appellants’ sales were to custo- 
mers outside the notified area or the State but whether the fee which was levied 
was valid. The question of the validity of the levy entailed another question, viz., 
whether the levy was on transactions effected by the appellants before they sold those 
goods to their customers. Were the appellants entitled to a refund of the fees levied 
on them under section 11 (1) was the principal question in the suits. To decide that 
question it was necessary for the Court to go into the question whether the fee was 
charged on the sales by the appellants or on the transactions made between them 
and those from whom they purchased the goods in question. Since neither the Trial 
Court nor the Subordinate Judge had gone into that question, it was necessary for 
the High Court to go into it not only to do justice to the parties but also because that 
was the real issue arising in the suits and was the crux of the litigation. There was 
therefore no question of the High Court allowing the respondent-committee to make 
out a new case. The question from the very inception was whether the Committee 
was competent to levy the fee in question under section 11 (1). To answer that ques- 
tion the Court necessarily had to enquire on which transactions could be the said 
fee be levied under section 11 (1) and whether it was rightly levied by the Committee. 
The High Court answered these questions by holding that it was levied on the 
transactions effected by the appellants with those from whom they bought the said 
goods, that section 11 (1) dealt with those transactions and was not therefore con- 
cerned with the subsequent sales entered into by the appellants with their customers 
outside the notified area. Since, according to the High Court, those transactions 
were admittedly effected within the notified area the levy was valid and warranted 
under section 11 (1). In our view the High Court approached the question from a 
correct angle and therefore there was no question of its having allowed the 
Committee to change its case or to make out a new case. 

That being the position, the next question is whether the Committee could levy 
fee under section 11 (1) on the transactions effected by the appellants before they sold 
those goods to their customers. Mr. Agarwala’s contention was that the fee levied 
under section 11 (1) could only be in respect of goods “ bought and sold ” and not 
in respect of transactions where goods were only “ bought ” or only “sold’’. Ac- 
cording to him it is only when a person bought goods and sold those identical goods 
within the notified area that the fee under section 11 (1) could be levied. According 
to him, the transactions effected by the appellants consisted in their purchasing the 
said goods they stopped at the stage of goods “ bought °. Therefore, the other 
ingredient for a valid levy of the fee not being present the fee levied in the present 
case was not in accordance with the requirements of section 11 (1) and was 
unwarranted. This contentiqn raises the question as to the meaning of the words 
“bought and sold” insection11(1). At first sight they would appear to be 
susceptible of three meanings viz., (1) that they mean duality of transactions where 
the same person buys goods and sells these identical goods in the notified area ; (2) 
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that they mean “ bought” or “sold ”. the conjunctive “and ” meaning in the con- 
text of the sub-section the disjunctive ‘ or ” and (3) that they apply to a transaction 
of purchase as the concept of purchase includes a corresponding sale. When a 
person buys ax article from another person, that other person at the same time sells 
him that article and it is in that sense that section 11 (1) uses the words ‘‘ bought and 
sold.” The incidence of the fee under section 11 (1) is om the goods thus ‘‘ bought 
and sold.” This last interpretation was favoured by the High Court of Madras 
in Louis Dreyfus S Co. V. South Arcot Groundnut Market Committee1, which has 
been accepted by the High Court in the present case. 


If the construction commended to us for acceptance by Mr. Agarwala were to 
be correct, viz., that the appellants’ transactions stopped at the stage of goods 
“ bought’, they would not be transactions in respect of goods “ bought and sold.” 
If the fee was levied on sales effected by. the appellants with their customers its levy 
would not be valid under section 11 (1) and would also be repugnant to Article 286 
where goods were delivered outside the State. But it is a well settled rule of cons- 
truction that the Court should endeavour as far as possible to construe a statute in 
such a manner that the construction results in validity rather than its invalidity and 
gives effect to the manifest intention of the legislature enacting that statute. - The 
object in passing the Act was to prevent the mischief of exploitation of producers 
of commercial crops such as coconuts and copra and to see that such producers got a 
a fair price for their goods. The mischief to prevent which the Act was enacted 
was the exploitation of these producers by -middlemen and those buying goods from 
them and therefore the Act provided facilities such as a market place, place for storage, 
correct weighment, etc., so that the producers and his purchasers come face to face 
in a regulated and controlled market and a fair price was obtained bythem. Ifthe 
construction suggested by Mr. Agarwala were to be accepted and the section were 
to be construed as being applicable to those transactions only which have a dual 
aspect, that is,..buying by a dealer from a producer and the dealer selling those 
identical goods within the notified area, the object of the Act would be defeated, for 
in a large number of cases the transactions would halt at the stage of buying and the 
Committee in those cases would have no power to levy the fee on them. Why isa 
buyer or a seller or a buyer and seller required to be registered and why does the Act 
prevent those who have not registered themselves from effecting transactions in com- 

ercial crops unless the object was to regulate and control transactions in those 
commodities at all stages and in a manner preventing the exploitation of the pro- 
ducer. The legislature had thus principally the producer in mind- who should have 
a proper market where he can bring his goods for sale and where he can secure a fair 
deal and a fair price. The Act thus aims at transactions which such a producer 
would enter into with those who buy from him. The words ‘bought and sold” 
used in section 11 (1) aim at those transactions whereunder a dealer buys from a 
producer who brings to the market his goods for sale. The transactions aimed at 
must be viewed in the sense in which the legislature intended it to be viewed, that is, 
as one transaction resulting in buying on the one hand and selling on.the other. 
Such a construction is commendable because it is not only in consonance with the 
words used in section 11 (1) but is consistent with the object of the Act as expressed 
through its various provisions. The construction on the other hand canvassed by 
the appellants is defeative of the purpose of the Act and should, unless we are 
compelled to accept it, be avoided. ‘The construction which we are inclined to 
accept acquires some support from the fact that section 11 (1) makes the purchaser 
and not the seller primarily responsible for payment of the fee and it is only when 
the purchaser cannot be identified that the seller is made liable. 


Mr. Agarwala at first also urged that the fee under section 11 (1) amounted to 
a tax and that it was in fact a sales tax. But at the last moment he stated that he 
did not wish to press that contention and requested us not to express any opinion 
thereon. Since the contention is not pressed we need mot express any opinion on 
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that question and confine ourselves to the question as to the interpretation of the 
words “ bought and sold ” in that section. 


In our view the construction placed by the High Court on section 11 (1) was a 
correct construction and therefore the respondent-committee had rightly charged 
the appellants with the said fee. 


The appeals therefore fail and are dismissed with cosis, one hearing fee. 
V.M.K. l l Appeals dismissed, 
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THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—K. N. WANCHOO, Chief Justice, V. BHARGAVA AND G. K. 
MITTER, JJ. 


Solasa Ramachandra Rao and others .. Appellants* 
y. 
Maddi Kutumba Rao and another .. Respondents. 


Civil Procedure Code (V of 1908), Order 21, rule 89—Scope of—Deposit under— 
When can be dispensed with—Executory contract to satisfy the decree—If amounts 
to satisfaction of decree or an adjustment under Order 21, rule 2. 


There can be no doubt that if at the time when an application under Order 21, 
rule 89, Civil Procedure Code, is made by the judgment-debtor, the decree has 
been satisfied or adjusted, the deposit of any money for payment to the decree- 
holder is not called for. But where the decree-holder has only agreed to stay 
his hands in case satisfactory provision is made for payment of his dues, there js no 
adjustment of the decree, which could be recorded under order 21, rule 2, and 
the decree is kept alive, it cannot be said that the judgment-debtor is absolved 
from the obligation to deposit the amount under Order 21, rule 89 (b). 
Quaere ; Can an executory agreement between the decree-holder and the judg- 
ment-debtor such as a mere promise on the part of the judgment-debtor to take 
steps to ensure payment of the decretal debt, if acceded to by the decree-holder 
have the effect of satisfying or adjusting the decree ? 
(A decree for payment of money is not a contract between the parties although 
it is possible for the parties to agree upor: a course of payment or agree to have 
such a decree satisfied otherwise than by payment of money). 
Appeal from the Judgment and Order dated the 4th March, 1963 of the Andhra 
Pradesh High Court in Appeal Against Order No. 4 of 1960. i 

A. K. Sen, Senior Advocate (T. Satyanarayana, Advocate, with him), for 
Appellants. 

Bishan Narain, Senior Advocate (Miss. A. Veda Valli and A. V. Rangam, 
Advocates, with him), for Respondent No. 1. 

R. Thiagarajan, Advocate, for Respondent No. 2. 

The Judgment of the Court was delivered by 

Mitter, J—This is an a a by a certificate granted by the High Court of 

Andhra Pradesh against a judgment and order of that Court dated 4th March, 1963. 
The appeal is by a receiver appointed in a suit under the provisions of section 92 of 
the Code of Civil Procedure with the object of applying for setting aside a sale of 
certain properties belonging to a choultry. 


= The facts shortly are as follows :—The second respondent before this Court 
obtained a decree in O.S. No. 116 of 1949 of Sub-Court, Vijayawada against 
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Tammana Tatayya and Narayana Murty Annapurna Satram and put some property 
to execution sale. The properties of the satram were sold in Court auction on Ist 
July, 1957 and the first respondent, Maddi Kutumba Rao became the purchaser for 
Rs. 24,600. O.S. No. 60 of 1957 was instituted in the same Court for the removal 
of the two trustees on the ground of mismanagement. The decree-holder was made a 
party to this suit filed under section 92, Civil Procedure Code and one of the reliefs 
prayed for in the suit was that the sale above-mentioned be set aside and provision 
be made for payment of the decree amount in O. S. No. 116 of 1949 under the scheme 
to be settled by the Court. To quote from paragraph 11 of the plaint in that suit, 
the plaintiff asked that : 


“ All proceedings in execution of the decree obtained by the 3rd defendant 
against the satram be stayed pending the framing of the scheme and that the sale 
in favour of the 4th defendant held on Ist July, 1957 by the Sub-Court, Gudivada 
in E.P. No. 37 of 1956 in O'S. No. 116 of 1949 Sub-Court, Vijayawada, be set 
aside and that adequate provision for the discharge of the same be made.” 


The plaint bears the date 22nd July, 1957. The decree-holder, the third 
defendant, wasa minorrepresented by his motherand guardian, Lakshmikantamma. 
It appears that on 30th July, 1957 a memorandum was filed on his behalf in the Court 
of the Subordinate Judge. It was stated therein that : 


“ As the plaintiff in O.S. No. 60 of 1957 have filed that suit for framing a scheme 
for the management of the choultry, etc. and have asked in that suit for a proper 
provision to be made for the amount due to the third respondent in this petition, 
under the decree in O.S. No. 116 of 1949, this third respondent agrees to the same. 


Therefore, this 3rd respondent has no objection, for allowing the petition that 
has been filed for Setting aside the sale held on 1st July, 1957 in this suit without 
the necessity of depositing the sale warrant amount.” 


The receiver appointed in O. S. No. 60 of 1957 filed an application under Order 
21, rule 89 in the Court of the Subordinate Judge to set aside the Court sale. He 
deposited Rs. 1,230 representing 5 per cent. of the purchase money for payment to 
the purchaser Rs. 410-15-0 as poundage and Rs. 123 for interest. No deposit 
was made for payment to the decree-holder and it was stated in paragraph 6 of the 
petition that : 

“The 3rd respondent represented by his mother is impleaded as third respon- 
dent in the Scheme Suit O.S. No. 60 of 1957, Sub-Court, Vijayawada, wherein 
necessary provision for the discharge of the decree debt due to him from the choultry 
is prayed for and has to be made. At the request of the petitioner to keep up the 
fair name and prestige of the founders of the choultry, the 3rd respondent’s mother 
as guardian arid executor agreed to the said course and is willing for an adequate 
provision for the discharge of the decree debt being made in the said suit and has 
agreed to postpone realising the decree debt in O.S. No. 116 of 1949, Sub-Court, 
Vijayawada, till then in case the existing trustees, respondents 1 and 2 do not 
choose to discharge the same in the meanwhile. Under the circumstances, the 
petitioner submits that the Hon’ble Court may be pleased to dispense with the 
deposit of the amount specified in the proclamation of sale for payment to the 
IPT as required by clause (b) of rule 89 of Order 21, Civil Proce- 

ure Code.” 


The prayer inthe petition was that the sale of the properties in favour of the 
fourth respondent be set aside and that respondents 1 and 2 do pay the expenses 
to be incurred by the petitioner. The Subordinate Judge allowed the application 
observing : 

“ Where there is an arrangement between the decree-holder and the judgment 
debtor for the satisfaction of the decree and the decree-holder does not want any 
deposit to be made into Court, it is perfectly open to the judgment-debtor to come 
forward with a petition under Order 21, rule 89 without depositing the amount 
required to be deposited under clause (b).” 


68 THE MADRAS LAW, JOURNAL REPORTS—(SUPREME COURT). [1968 


This was upset in appeal by the High Court. According to the High Court, 
Order 21, rule 89 permits the decree-holder and the judgment-debtor to mutually 
cancel the decree debt and the cancellation of the debt may be either by an adjustment 
on a constructive payment or by waiver by the decree-holder. The High Court how- 
ever found itself unable to agree. with the conclusion of the Subordinate Judge that 
on the facts of the case the decree-holder could be said to have received the amount 
shown in the proclamation of sale for the purpose of Order 21, rule 89. 


There can be no doubt that if at the time when an application under Order 21, 
rule 89 is made by the judgment-debtor, the decree has been satisfied or adjusted, 
the deposit of any money for payment to the decree-holder is not called for. It was 
argued on behalf of the appellantsthat a merepromise on the part of the judgment- 
debtor to take steps to ensure payment of the decretaldebt if acceded to by the 
decree-holder would have the same effect. Reliance was placed on a judgment of 
this Couit in The Union of India v. Kishorilal Gupta and Brothers+. There it was 
pointed out that ; 


“ One of the modes by which a contract.can be discharged is by the same 
process which created it, i.e:, by mutual agreement; the parties to the original 
contract may enter into a New contract in substitution of the old one.” 


Reference was also made tothe rule as stated by Cheshire and Fifoot in their 
Law of Contract, 3rd edition at page 453 : 


“If what the creditor has accepted in satisfaction is merely his debtor’s pro- 
mise to give coisideration, and not the performance of that promise, the 
original cause of action is discharged from the date when the agreement is 
made.’’ 


Relying onthe above decision, it was contended on behalf of the ‘appellants 
that even an executory agreement between the decree-holder and the judgment- 
debtor would have the same effect as the adjustment of a decree. It is necessary to 
bear in mind that a decree for payment of money is not a contract between the 
parties although it is possible for the parties to agree upon a course of payment or 
agree to have the decree satisfied otherwise than by payment of money. For the 
purpose of this appeal, it is not necessary to go into that question. Assuming 
that the proposition put forward on behalf of the appellants is correct, it 
- must be shown that there was an agreement between the parties by which the decree- 
holder agreed to forego his rights under the decree. Paragraph 6 of the petition 
under Order 21, rule 89 which has been quoted above shows that the decree-holder 
had merely agreed to postpone realising the decretal amount im case respondents 1 
and 2 did not choose to discharge the same. That petition shows clearly that it was 
anticipated that the Court would be in a position to make a provision for the discharge 
of the decretal debt. The decree was Kept alive and not touched ‘upon in any 
manner much less extinguished. The decree-holder was prepared to stay his hands 
in case satisfactory provision for payment ofhis dues was made in the suit. There 
was no adjustment of the decree which could be recorded under the provisions of 
Order 21, rule 2 ; neither had the decree been satisfied. The High Court was there- 
fore right in its conclusion that the situation was not one which obviated the necessity 
for the judgment-debtor making a deposit under the provisions of Order 21, rule 89 
(b). On behalf of the appellants, reference was also made to the fact that the auction 
purchaser had been permitted by the Court to withdraw the sum of Rs. 24,600 
deposited in Court. Weare informed that such withdrawal had been permitied 
but: the auction purchaser had once more made the necessary deposit under the 
n of the Court. This cannot affect the position in law under Order 21, 
rule 89. 


In the result, the appeal fails and is dismissed with costs. 
R.M. —_—_— Appeal dismissed. 
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THE SUPREME COURT OFINDIA. 
(Civil Appellate Jurisdiction.) 
PRESENT :—K. N. WANcHOO, Chief Justice, V. BHARGAVA AND G. K. MITTER, JJ. 


Rentala Lachaiah and others .. Appellants* 
y. 
Chimmapudi Subrahmanyam .. Respondent. 


Hyderabad Tenancy and Agricultural Lands Act (XXI of 1950), sections 2 
(y), 5 and 32 (1)—IJnterpretation—Tenants inducted on land by a trespasser— 
Tenants, if continued to haye a right to be on the land against the will of the 
true owner. 


Hyderabad Land Revenue Act of 1317-F—Section 2 (13)—Tenant inducted on land 
by a trespasser—If an “ asami shikmi ” i.e., a lessee holding under a document of 
lease or under an oral agreement. 

Under section 32 (1) of the Hyderabad Tenancy and Agricultural Lands Act, 
1950, “ a tenant or an agricultural labourer or artisan is entitled to possession of 
any land or dwelling house under any of the provisions of this Act may apply to 
the Tahsildar in writing in the prescribed form for such possession.” “ Tenant” 
has been defined in section 2 (y) of the Act as meaning an asami skikmi who holds 
lands on lease and includes a person who is deemed to be a tenant under the provVi- 
sions of the Act. The relevant portion of section 5 of the Act inter alia provides 
that “a person lawfully cultivating any land belonging to another person shall 
be deemed to be a tenant if such land is not cultivated personally by the Jand- 
holder and if such person is not—(a) a member of the laridholder’s family, or (b) 
a servant on wages payable in cash or kind, but not in crop share or a hired 
labourer cultivating the land under the personal supervision of the landholder or 
any member of the landholder’s family, or (c) a mortgagee in possession...... 


If the person who inducted the tenants on the land, was found to be a trespasser 
on the date of such induction, did the tenants continue to have a right to be on the 
land against the will of the true owner ? 


_Held: The tenants who were inducted on the land by a person who was a 
trespasser on the date of such induction, are not entitled 10 the benefit of section 5 
of the Act. The Legislature cannot be said to have intended ard given protection 
to the actual tillers of the soil even if the person who put them in possession was 
found not to have any title to the land. If upheld otherwise, it would amount to 
encouraging trespass on the land by persons who had no shadow of title and creat- 
ing rights in favour of others although they themselves had no title to the land. 


The tenant inducted by the trespasser also cannot claim to be ar “asami shikmi” 
under section 2 (13) of the Hyderabad Land Revenue Act of 1317-F., because 
under this section a person who claims to be an “asami skikmi’’ had to bea 
lessee either holding under a document of lease or under an oral agreement. 


- Appeal by Special Leave from the Judgment and Order dated the 10th 
September, 1962 of the Andhra Pradesh High Court in C. R. P. No. 1128 of 1959. 


A. V. Rangam, Advocate, for Appellant. 

P. Ram Reddy and Triyambak Rao Deshmukh; Senior Advocates, (R. Vasudey 
Pillai, Advocate, with them), for Respondent. 

The Judgment of the Court was delivered by 

_ Mitter, J—This is an appeal by Special Leave, from a judgment in a batch of 

a revision petitions decided by the Andhra Pradesh High Court in September, 
196 

The facts necessary for the disposal of this appeal are as follows: One 
Ramalingayya died in the year 1941 possessed of considerable properties including 


} 
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the lands which formed the subject-matter of the above mentioned civil revision 
petitions. Before his death, he had adopted the petitioner before the High Court 
one Chimmapudi Subrahmanyam, the respondent before this Court. He came into 
possession of the properties of his adoptive father after the latter’s death. Rama- 
lingayya’s widow, however, raised a dispute about the factum and validity of 
the adoption and claimed the properties as the heir of her husband. Subrahman- 
yam filed a suit in the Court of the District Munsif, Khammam for a declaration that 
he was the adopted son of Ramalingayya. Pending the disposal of the suit, how- 
ever, Ramalingayya’s widow, who was the 4th respondent in C. R. P. No. 36 of 
1952 before the High Court, claimed to have her name registered in the register main- 
tained under the Hyderabad Land Revenue Act of 1317 F. by virtue of the provisions 
of section 59 of that Act. The land revenue authorities registered the widow 
Kavcramma as pattedar and dispossessed the adopted son of all the lands putting 
Kaveramma in possession thereof. The adopted son amended his plaint by including 
a prayer for possession. During the pendency of the suit, the widow Kaveramma 
was prohibited by an order of injunction from dealing with the lands in any way. 
This was som2time inthe year 1944. The suit of the adopted son was decreed by 
the trial Court on 24th March, 1951 both with regard to the declaration of the right 
of adoption and succession as also possession over the lands mentioned in the sche- 
dule to the plaint. Thereafter, sometime in the year 1952 (the exact (date) does not 
appear from the records before us) Kaveramma leased the lands which were the sub- 
ject-matter of the civil revision petitions to the appellants before this Court. This is 
born: out by the judgment of the District Collector, Khammam, dated 19th March, 
1959 and the petition for Special Leave to this Court dated 18th October, 1962. 
Kaveramma preferred an appeal from the decree passed against her and this was 
dismissed by the High Court in 1954. The adopted son put the decree in execution 
and got delivery of possession through the Court in August, 1954. It appears that 
very soon thereafter, in September, 1954 the appellants surrendered possession 
of ths lands to him and executed a deed in respect thereof. Notwithstanding that, 
about a year afterwards, they filed a petition on 7th October, 1955 for possession 
of th lands alleging that they had been in possession for “ the last six years in the 
capacity of tenants.” Their allegation further was that the adopted son and his 
mother had dispossessed them from the suit lands and they therefore prayed for 
being put back into possession. This claim was preferred under section 32 (1) 
of the Hyderabad Tenancy ard Agricultural Lands Act, 1950. The Tahsildar made 
an order in favour of the appellants in July, 1958 which was upheld in appeal to the 
Collector in March, 1959. This led to the revision applications before the Andhra 
Pradesh High Court. The High Court allowed the Civil Revision Petitions and 
this has led to the appeal. 
. Under section 32 (1) of the Hyderabad Tenancy and Agricultural Lands Act, 
1950 (hereinafter referred to as the ‘ Act’) 
“a tenant or an agricultural labourer or artisan is entitled to possession of 
any land or dwelling house under any of the provisions of this Act may apply 
to the Tahsildar in writing in the prescribed form for such possession.” 
“Tenant” has been defined in section 2 (v) of the Actas meaning an “‘ asami 
shikmi’’ who holds lands on lease and includes a person who is deemed to be a 
tenant under the provisions of the Act. The relevant portion of section 5 of the 
Act provides as follows :— 
“ A person lawfully cultivating any land belonging to another person shall be 
deemed to be a tenant if such land is not cultivated personally by the land-holder 
. if such person is not— 
(a) a member of the landholder’s family, or 
(b) a servant on wages payable in cash or kind, but rot in crop share or a 
hired labourer cultivating the land under the personal supervision of the landholder 
or any member of the landholder’s family, or 
(c) a mortgagee in possession : 
x * % ¥ x 
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The appellants before this Court never were the tenants of Ramalingayya. 
They were inducted on the land by his widow after the decree of the suit for declaration 
of title and possession in favour of the adopted son. After the passing of the decree, 
the possession of the widow could only be that of a trespasser and it was not open 
to her to create any right in the land in favour of anybody. It was argued however 
both bzfore the High Court and before this Court that the appellants were entitled 
to the benefit of section 5 as they were lawfully cultivating the land and should there- 
fore be deemed to be tenants of such land. It was contended that the word “ law- 
fully”? was to be taken in conjunction with the words “ cultivating” and the legisla- 
ture intended to protect the actual tillers of the soil even if the person who put them 
in possession was found not to have any title to the land. This would indced be a 
very strange provision of the law and would, if upheld, amount to encouraging 
trespass on the land by persons who had no shadow of title and creating rights in 
favour of others although they themselves had no title to the land. The meaning 
of the word ‘asami shikmi ” in the definition of the tenant in section 2 (v) does 
not appear from any provision of the Act but our attention was drawn to the 
Hyderabad Land Revenue Act, section 2 (13), according to which 


“< assami shikmi’ means a lessee, whether holding under an instrument or 
under an oral agreement, and includes a mortgage of an ‘asami shikmt’s’ rights 
with possession, but does not include a lessee holding directly urder 
Government.” 


In our opinion, this does not help the appellants for the definition shows 
that a person who claims to be an ‘‘asamishikmi’’ had to be a lessee either 
holding under a document of lease or under an oral agreement. 


The position might have ben different if the appellants had been inducted on 
the lands by the widow after her recognition as a pattadar by the revenue authorities 
and before the disposal of the suit against her ; but, we are not concerned with that 
situation. The High Court had considered at some length the question whether she 
could create any tenancy rights when there was an injunction restraining her from 
alienating any property. We do not think it was necessary to go into that question 
for normally the order of injunction which was passed as an interlocutary measure 
would not survive the decree of the trial Court. Learned Counsel for the appel- 
lants cited the judgment of this Court in Dahya Lal v. Rasul Mohammed Abdul 
Hakim? and it was argued that the object of the Hyderabad Act of 1950 was to afford 
similar protection as was given to the tenants inducted by mortgagees under the 
Bombay Tenancy and Agricultural Land Act, 1948. Under section 2 (18) of the 
Bombay Act of 1948 as the same stood at the material time, a tenant was defined as 
“ an agriculturist who holds lands on lease and includes a person who is deemed to 
be tenant under the provisions of the Act.” Section 14 of the Act provided that 
“notwithstanding any agreement, usage, decree or order of a Court of law, the 
tenancy of any land held by a tenant shall not be determined unless the conditions 
specified in that section were fulfilled.” In that case, it was common ground that 
the tenancy of the respondent was not sought to be determined on any of the grounds 
in Section 14 but it was in execution of an award made by the Debt Relief Court 
that the respondent was dispossessed. The relevant portion of section 4 of that 
Act provided : : 

“ A person lawfully cultivating any land belonging to another person shall be 

deemed to be a tenant if such land is not cultivated personally by the owner and 
if such person is not 


(a) a member of the owner’s family or - 
(b) a servant on wages payable in cash or kind but not in crop share or a 


hired labourer cultivating the land under the persenal supervision of the owner’s 
family, or 





= Tes | 
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(c) a mortgagee in possession.” i , 


It was found in that case that the respondent was cultivating the land which belonged 
to another person, that he was lawfully cultivating the land because he derived his 
right to cultivate it from the mortgagee of the land and did not fall within the excepted 
categories. In these circumstances, it was held by this Court that he was a ‘“‘ deemed 
tenant” within the meaning of section 4 of the Act. This Court observed in that 
case ; 


“ A mortgagee in possession is excluded from the class of deemed tenants on 
ground of public policy : to confer that status upon a mortgagee in possession 
would be to inVest him with rights inconsistent with his fiduciary character. A 
transferee of the totality of the rights of a mortgage im posSession may also be 
deemed to be a mortgagee in possession. But a tenant of the mortgagee in 
possession is inducted on the land in the ordinary course of management under 
authority derived from the mortgagor and so long as the mortgage subsists, even 
under the ordinary law he is not liable to be evicted by the mortgagor.” 


According to this Court 


OY ia Scones ~The Legislature by restricting the exclusion to mortgagees in 
possession from the class of deemed tenants intended that the tenant lawfully 
inducted by the mortgagee shall on redemption of the mortgage be deemed to be 
tenant of the mortgagor.” 


In Dahya Lal’s caset the ratio decidendi was that the mortgagee in possession 
had the right to induct tenants on the land : normally, the right of such tenants would 
come to an end with the extinction of the rights of the mortgagee but the object of 
the Act was to give protection to tenants who had been lawfully inducted thereon; 
inter alia by. the mortgagee and this class of tenants could be said to be lawfully 
cultivating the land. Such is not the position in the case before us. Kaveramma 
did not induct the tenants on the land in the normal course of management of the 
Property. She put them in possession when she had lost her right to be there and 
consequently the decision of this Court in Dahya Lal’s case! can be of no assistance 
to the appellants before us. ae BC 


The appellants however sought to rely on two decisions of the Calcutta High 
Court which turned on the interpretation of same provisions of the Bengal Tenancy 
Act. In Mohima Chunder Shaha v. Hazari Pramanik®, the plaintiff, appellant 
before the High Court sued to eject the defendants and recover possession of the 
land pertaining to the estate of Char Vantai, of which they stated that they and their 
predecessors had been for many years in possession as proprietors, It was alleged 
by them that the land sued for was diluviated by the river in 1294F. and subsequently 
re-formed on the old site when they re-took possession of it; that Government and 
other zamindars of a neighbouring mouza had dispossessed them in 1284F. and the 
plaintiffs had, in a suit brought against those zamindars obtained a decree declaring 
their rights and.got-possession ofthe land. They had repeatedly asked the defendants 
to quit the land but the latter failed to do so. The Munsiffound that the defendants 
had not acquired a right of occupancy, and were liable to be ejected. In appeal ta 
the District Judge it was held that although the defendants had not proved their 
acquisition of a right of occupancy, they were non-occupancy ryots and not mere 
trespassers and as such they were not liable to be ejected except under section 44 
of the Bengal Tenancy Act on grounds which did not exist in the case. Before the 
High Court it was contended that the defendants were not non-occupancy ryots and 
as such could be ejected as trespassers. The High Court held that the defendants 
were cultivating ryots who were placed on the property by the Collector and that 
they had held possession for many years but not fort a period sufficient to create a 
right of occupancy. Accordingly they were within the class terméd in the Bengal 
Tenancy Act as non-occupancy ryots. Under section 5 (2) of the Bengal Tenancy 


1. - 1 (1963) 28.C.J. 450: (1963) 3'S:C:R. 19., . 2; I.L.R. (1890) 17:Cal. 45. 
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Act a ryot means primarily ‘‘ a person who has acquired, a right to hold land for the 
purpose of cultivating it by himself, ar by members of his family, or by hired servants, 
or with the aid of partners, and includes alsa the successors in interest of persons 
who havé acquired such a right.’? Section 4 of the Act specified non-occupancy 
ryots as one of the classes of tenants under that Act. Under section 3 (3) of the Act, 
a tenant means ‘‘ a person who holds land under another person, and is, or but for a 
special contract would be liable to pay rent for that land to that person.’’ The 
High Court held that the defendants were clearly liable to pay for use and occupation 
of the land and, in the light of the definition of “rent” in section 3 (5) it had to be 
held that the defendants were ryots and therefore non-accupancy ryots within the 
terms of the Bengal Tenancy Act. The High Court finally observed : 


.- “Tt. may seem anomalous that the defendants, who have no title fram 

. the plaint ffs directly, or through their predecessors in estate, should, thus be pro- 

tected as non-occupancy ryats from ejectment as trespassers at the plaintiffs free 

‘will; but it seems to us that this is in accordance with the general spirit of the 

_ Bengal Tenancy Act, which regards a landlord as a rent-receiver ard. as able to 

eject a tenant or cultivator of the soil, not an under-tenant, only for certain 

spec fied reasons and conditions, none of which here exist. Ifthe defendants had 

acquired a right of occupancy by occupation for twelve years, they would have 

` ‘been protected fram ejectment, and as non-occupancy ryats they are also protec- 
ted, except as specially provided.’ . 


It will therefore be noticed that the scheme of the Bengal Tenancy Act was 
entirely different from the provisions of the Act we have to construe. There occu- 
pancy ryots were protected, altagether from ejectment but-so long ds they were non- 
accupancy ryots. they were also protected except under conditions mentioned in 
section 44. Here too the Act would, have protected them if their original induction 
was lawful so that they could be said to be lawfully cultivating the lands. 


The other decision of the Calcutta High Court is that in Bznad Lal Pakrashi v. 
‘Kalu Pramanik}. In this case the plaintiffs who were proprietors saught ta oust 
the defendants from certain lands which they were cultivating in Barakahali village. 
Previously thereta, there was a dispute regarding these lands betweer. the plaintiff 
and, the trustee of the late D. N. Tagore who-claimed them as the re-formed lands 
of village Modhupur. The plaintiffs were dispossessed of the lands in consequence 
of the order of a Magistrate who in a proceeding under section 145, Criminal Prace- 
dire Code, declared possession to be with the trustees. The lower Courts found that 
the defendants were settled, on the land by the trustees but they had not acquired a 
right af accupancy at the time the suits were brought against them by the plaintiffs 
in January, 1889. Meanwhile in 1878 the plaintiffs had sued the trustees and 
obtained decrees which were confirmed in appeal by the High Court. In January, 
1886 the plaint'ffs took possession of the lands as against the trustees and then they 
brought suits to eject the defendants as trespassers. They had not received rent 
from the defendants or in any way admitted their tenancy. The trial Gourt decreed 
the suits in favour of the plaint “ffs but these were upset in appeal by the District Court 

-on the authority of Mohindra Chunder Saka’s case?. According to the Pull Bench: 


“The possession of the land in question for the purpose of cultivating it was 

- „acquired a good many years ago by the defendants fram the persons who at that 
: time were in actual possession of the zamindari within which it was situated, and 
who were then the only persons who could give possession. of the lands of the ' 


zamindari to cultivators.”’ 


"The Full Bench. held that although they had established their right to the zamindar 
the plaint’ffs could not treat the cultivators as trespassers and obtain khas passession 
of the lands fram them. Referring to section 5 (2) of the Bengal Tenancy Act, the 
„yearned, Chief Justice said: 
=_—_——_— nn eRe e_e_e_—e_—eee_e_eeeeeeeeee 
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‘ The possession and interest in the lard. which the defendants acquired from 
the persons in possession of the zamirdzri was a right to hold it for the purpose of - 
cultivating it as against all the world except the true owners of the zzmirdari, and 
against them unless they proved a title ta the zamindari paramount.to that of the 
plaintiffs landlords. l s 
| This was, I think, a right to hold the land for the purpose of cultivati ng it within. 
the ‘meaning of section 5, clause 2...... Maeve a k the -defendants 
are ryats, and the only right of the person who has obtained possessian of the 
zamindari is to the rent payable for the ‘land, and not to the khas possession of 
the land itself, unless they can da so under the provisions of the ‘Tenancy: Act.” 


The facts in the Calcutta cases were different from the case before us ard the 
“Bengal Tenancy Act gave protection to persons cultivating the land in circumstances 
which da not obtain here.- It would therefore not be right to hold, on.the basis of 
the decisions in the Calcutta High Court, that although the person who ircucted the 
tenants on the land was found to be a trespasser on the date of such induction , the 
‘tenants continued to have a right to be on the land against the will of the true owner, 


- The appeal, therefore fails and is dismissed, but, on the facts of this case, we 


4 ‘ 


‘do not make any order as to costs. 


: V.M.K. 


SS . Appeal dismissed. 
THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 
Present :—M. HIDAYATULLAH AND C. A. VADIALNGAM, JJ. 


‘The State of Maharashtra na Pea 
i v. 
Dr. M. N. Kaul (dead) by his legal representatives and another «e Respondents. 


Coniract of guardniee—Construciion of —Guarantor prescribing time-limit for enforcement— 
Guarantee unenforcecble after the expiry of the period prescribed. ea 


Under the law the guarantor cannot be made liable for more than he has under- 

taken. In case of ambiguity when all other rules of construction fail the Courts: 

: interpret the guarantee contra profereniem, that IS, aga‘nst the guarantor or use 

the recitals'to control the meaning of the operative part where that is possible. - 

- But whatever the mode’employ.d, the cardinal rule is that the guarantor must 
_, not be made liable beyond the terns of h's engagement. - 

"+ After construing the letter of guarantee (in which time-limit-wag prescribed for 

~ the enforcement of the guarantee), it was held, that it is impossible to- ignore the 

el time-limit which is an integral part ofthe guarantee and as no attempt was tiade 

to enforce it with’n the prescribed time, it was no longer enforceable thereafter. * 


Application on behalf of the Petitioner herein for directions ‘regarding with- 
drawal of guaranteed sum: of money. a ee kas 
> R. H. Dhebar, Advocate for S. P. Nappar, Advotate, for Petitioner. 


Sardar Bahadur, Advocate, for Respondent 1... 


for Respondent 2 (Natona: & Grindlays Bank Ltd.) 
The Order of the Court was made by : 


Hidayaiullah, F.—By an order dated 12th February,.1962 this Court granted 

_cond tional stay of the operation of an Assessment Order passed by the Sales-tax 

Officer (XII; Enforcement Branch, Greater Bombay and of thé notice of demand 

+ C.M. P. No. 331 of 1966 ga 28th March, 1967.. 
CW. P. No, 9 of 1962). e eaaa 


Rameshwar Nath and Mahinder Narain, Advocates of M Is. ‘Rajinder Narain @ Co. $ 
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issued by him against Dr. M. N. Kaul (deceased). The notice of demand required 
Dr. Kaul to pay Rs. 18,240-06 and stay was grantea on condition that Dr. Kaul 
must furn'sh bank guarantee for the amount in favour of the Registrar of this Court. 
Dr. Kaul furnished guarantee of the National & Grindlays, Bank Ltd, and it was 
accepted py this Court and the Sales-tax Officer. We shall presently refer to the 
terms of this guarantee which was executed by the Bank on 23rd March, 1962. 
Dr. Kaul died andthe writ petition was placed before this Court on 1 5th March 
1965. On that date the minutes record: 


“The Court made no order as the writ petition has abated due to the death 
cf the petitioner.” | 


On 25th November, 1965 the State of Maharashtra moved Civil Miscellaneous 
Petition No. 331 of 1946. ‘It was stated that the order of stay had come to an end 
and the amount of Rs. 18,240-06"wh'ch had bv add’tion of interest become 
Rs. 19,581-50 became payable. The State, therefore, sought to recover the amount 
from the guarantor. As there was a deficit of a sum of Rs. 1,341-44 the State 
asked to bė paid that amount from the security for costs ‘of Rs. 2,500 deposited by 
Dr.--Kaul in this Corrt. The matter was heard on a notice of motion taken out 
on 7th February, 1966. On 3rd February, 1966, the Bank addressed a letter to the 
Registrar to th: following effect :— f i 


“Thé Deputy. Registrar, 
Supreme Court of India, 
New Delhi. 
Dear Sir, . s g , ; 
Re: Our L/G No. 100/37 dated 23rd March, 1962, issued on account of 
Dr. M. N. Kaul for Rs. 18,240.06 P. in the matter of Kaul y. State of 
Mczharashtra and another. 


Our customer Dr. M. N. Kaul has-expired and this guarantee is lying outstand- 
ing in our books. 


To enable us to take this guarantee out of our books please send it to us 
for cancellation urgently. 
Yours faithfully, 
(Sd.) Illegible, 
P. Manager 
(D.R. OSHIDAR).?”” 


On 23rd February, 1966, the Bank filed a counter-affi davit, raising several objections 
The first objection was that the application was incompetent in the absence of the 
legal representatives of Dr. Kaul. The second was that the guarantee had become 
unenforceable as the time limit for its enforcement had expired. Lastly, the Bank 
declined liability in excess of the amount of the guarantee. A further affidavit was 
filed by the Bank stating that on or about 11th March, 1966, the Bank received a. 
notice purporting to be under section 17 of the Bombay Sales Tax Act from the Office 
of the Sales Tax Officer asking the Bank to pay the sum of Rs. 18,240-06 P., without 
prejudice to the application for directions pending in this Court. The Bank further: 
stated that an amount of Rs. 18,411-97 P. was standing to the credit of the late 
Dr. M. N. Kaul with the Bank. The Bank offered to remit the amount in answer 
to the notice under section 17 of the Sales Tax Act provided the Bank Guarantee 
was cancelled and discharged: The noticeof 11th March, 1966, was made an 
annexure of ‘the affidavit. i i 


The C. M.P. was placed before the Court on 23rd March, 1966, when the legal 
representatives of Dr. Kaul were ordered to be joined and the Bank was ordered 
not to pay the amount to anyone including the Sales Tax Officer. One R. N. Kaul 
(brother of Dr.M.N. Kaul) was brought on record as the legal representative. 
Dr. Kaul had left. behind no issue, male or female. The State of Maharashtra 
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repeated its demands by another petition dated 25th November; 1966. R. N. Kaul 
appeared and filed an affidavit in reply opposing payment of the amount under the 
guarantee and the payment of the deficit amount from the security amount. 


In view of this opposition, the matter was heard fully. The terms of 
` the guarantee may now be seen. The guarantee is in the form ofa letter addressed _ 
to the Registrar of this Court. The first two paragraphs at its forefront are 
‘preambles setting out the circumstances in which the guarantee came to be 
furnished. The operative part reads: 


cc And whereas the National and Grindlays Bank Limited, a Licensed Bank, 
having its branch office at Chandni Chowk, Delhi, has agreed with Dr. M. N. 
Kaul, Delhi to furnish in your favour a guarantee in the sum of 
Rs. '18,240-06 P. (Rupees cighteen thousand two hundred and forty . and six 

/ naye paise) fixed by the Court- as aforesaid. a 


Now therefore in pursuance of the said Order of the Court dated the 12th 
_. February, 1962, and in consideration of the said agreement between Dr. M.N. 
- Kaul of Delhi and the National and Grindlays Bank Limited, Delhi, hereby 
- Guarantee to you the payment on demand of a sum not exceeding Rs. 18,240-06 P. 
(Rupees --ighteen thousand two hundred and forty and six naye paise) only in 
the event of the above mentioned Writ Petition No. 9 of 1962, filed by Dr. M. N. 
Kaul, Delhi, being dismissed by the Supreme Court of India, and/or the 
said Court holding that Dr. M.N. Kaul, Delhi, is liable to pay the sales tax 
Rs. 18,240.06 P. (Rupees eighteen thousand two hundred and forty and six 
naye paise only) to the said respondent. 


And the National and Grindlays Bank Limited, Delhi, declares that this Guarantee 
shall remain in force until one calendar month after the date of the pronounce- 
ment of the Judgment and/or a period of twelve months from the date of the exe- 
cution of the guarantee whichever is later and/or the drawing and sealing of the 

- order (as the case may be) of the Supreme Court finally disposing of the said peti- 
tion filed by Dr. M. N. Kaul of Delhi.” 


The question is whether this guarantee is enforceable. That depends upon 
-the terms under which the guarantor bound himself. Under the law he cannot 
‘be made liable for more than he has undertaken. It is often said that a surety is . 
.a favoured debtor, for in the expressive phrase of Lord Westbury, L.C. in Blest v. 


Brown}, 
“ vou bind him to the letter of his engagement. 


Beyond the proper interpretation of the engagement you have no hold upon 
him.”’ i 
These observations have been recalled in cases of guarantee and suretyship by the 
Judicial Committee and also this Court. Seefor example Pratapsing Moholalbhai 
“ond another v. Keshavlal Harilal Setalvad and another®, and M.S. Anirudhan v. 
Thomco’s Bank Ltd.3. To this there are some exceptions. In case of ambiguity 
when all other rules of construction fail the Courts interpret the guarantee contra 
proferentem that is, aga‘nst the guarantor or use the recitals to control the meaning 
ofthe operative part where that is possible. But whatever the mode employed, 
the cardinal rule is that the guarantor must not be made liable beyond the terms 
of his engagement. 

Judging of the letters of guarantee from this standpoint it is clear that the Bank 
‘bound itself to pay on demand the sum of Rs. 18,240-06 P. only in the event of 
the Writ Petition being dismissed and/or this Court holding Dr. M. N. Kaul liable. 
The guarantor however put a time-limit on the guarantee. According to the last 
paragraph the contract was {0 remain in force: 
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(i) for one calendar month after the pronouncement of the judgment and/or 


(ii) (d4) a period of 12 months from the date of the execution of the 
guarantee whichever be later and/or 


(b) the drawing and sealing of the order (as the case may be) of the 
Supreme Court finally disposing of the petition of Dr. Kaul. 


The Sales-tax authorities can take advantage of any of the above conditions. 
It will be recalled that the order of this Court was passed on 15th March, 1965. 
Under (i) time for enforcement was available till 15th April, 1965. Under (ii) (a) 
as the guarantee was executed on 23rd March, 1962, one year expired on 23rd 
March, 1963. Condition (ii) (b) does not apply because no order was drawn up 
or sealed. ‘Thus the last date for enforcement of the guarantee was 15th April, 
1965. No attempt was made so to enforce it and the guarantee was not available 
thereafter. 


.Mr. Dhebar sought to increase the liability by reading the recitals and also by 
making the first paragraph of the operative part of the guarantee to speak. This 
is not possible. The guarantee in this form was accepted by the party concerned as 
well as this Court and it is impossible to ignore the time limit which is an integral 
part of the guarantee. The contention of the Bank that the guarantee is no longer 
enforceable is therefore right. Ofcourse if the Bank can be made to part with the 
money belonging to Dr. M. N. Kaul under any other procedure open to the Sales 
tax authorities, the Bank would be bound legally to pay it over but the guarantee 
cannot be enforced. 

As regards the sum of Rs. 1,341.44 P. which is sought to be recovered from the 
amount deposited by Dr. Kaul as security for costs, it is obvious that that cannot be 
ordered. The sum of Rs. 2,500 is available only to meet costs and as in this case 
costs have not been ordered that sum cannot be touched. In the result, the two 
notices of motion must fail and they are dismissed. The costs of the hearing shall 
be borne by the State of Maharashtra. 


S.V.J. Petitions dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


PRESENT :—K.Sussa Rao, Chief Justice, J. C. Suan, J. M. SHELAT, V. BHARGAVA _ 
AND G. K. Mitrer, JJ. 


-Bhagat Raja l .. Appellant* 
D. 
The Union of India and others >» Respondents. 


Mines ‘and Minerals (Regulation and Development) Act (LXVII of 1957), sections 
11 and 30 and Mineral Concession Rules, 1960, rules 26, 54 and 55—Revisional 
powe-s of Central Government—Qarsi-judic al—Whether Central Government should 
give reasons wh'le exercising its powers of rev.sion—Speak ng order, necessity of. 


Section 11 (3) of the Act LXVII of 1957 prescribes the matters which the 
State Government must consider before selecting one out of the numerous 
applicants. Rule 26 of the Rules framed under the Act insists on a speaking 
order to be made. 


Section 30 of the Act empowers the Central Government to revise the order 
of the State Government suo moiu or on the application of the aggrieved 
party; rule 54 enables him to make an application in Form N. and rule 55. 
prescribes the procedure to be followed. 


In exercising its powers of revision under rule 55 the Central Government must 
take into consideration not only the material which was before the State 





* C.As. Nos. 2596 and 2597 of 1966. © 8 29th March, 1967. 
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Government but comments and-counter-comments, if any, which the parties 
may make regarding the order of the State Government. Hence, of necessity, 
the Central Government has to scrutinise matters which were not canvassed 
before the State Government. 


In exercising its powers of revision under rule 55 the Central Government 
discharges functions which are quasi-judicial. It is well settled that the 
decisions of Tribunals in India are subject to the supervisory powers of the 
High Court under Article 227 of the Constitution of India and of the appellate 
powers of the Supreme Court under Article 136. Both the High Courts and 
the Supreme Court are placed under a great disadvantage if no reasons are 
given and the revision is dismissed curtly.by the use of the single word ‘‘rejected’”’ 
or “dismissed ”. The order therefore must be a speakng order notwith- 
standing rule 55 does not state so. i 


When the authority whose decision is to be reviewed gives reasons for its 
conclusions and the reviewing authority affirms the decision for the reasons 
given by the lower authority, one can assume that the reviewing authority found 
the reasons given by the lower authority as acceptable to it, but, where as’ in 
the instant case, the lower authority itself fails to give any’ reason other than 
that the successful applicant was an old lessee and the reviewing authority does 
not even refer to that ground, Courts exercising superv’sory or appellate 
powers have to grope in dark for finding out reasons for upholding or rejecting 
the decision. The case for giving reasons or for making a speaking order 
becomes much stronger where the decision can be challenged not only by ‘the 
issue of a writ of certiorari but on appeal to the Supreme Court. 


Appeals by Special Leave from the Orders dated the 2nd May, 1966, and 
22nd June, 1966 of the Government of India, Ministry of Mines and Metals, New 
Delhi on applications filed by the appellant under rule 54 of the Minerals 
Concession Rules, 1960. . l 


S. F. Sorabji and A. F. Rana, Advocates, and 7. R. Gagrat and B. R. Agarwal, 
Advocates of M/s. Gagrat & Co., for Appellant (In both the Appeals). 
G. N. D-kshit, Advocate and R. N: Sachthey, Advocate for $. P. Ni ayyar, Advocate, 
for Respondent 1 (In both the Appeals). ae 
uP. Ram Reddy, Senior ‘Advocate, (B.- Parthasarathy, Advocate, with him), for 
Respondent 2 (In both the Appeals). f e i 
M:.C. Setalvad,, Senior Advocate, (B. Dutta, Advocate and O. C. :'`Mathur, 
Advocate for M/s. F. B. Dadachanjı & Co., with him), for Respondent 3 (In both 
the Appeals). a 
The Judgment ofthe Court was delivered 'by , >’ - es 
` Mitter, 7:—These two appeals, by Special Leave, are limited to the question 
as to whether in dismissing a revision and confitiming the order of the State of Andhra 
Pradesh, the Union of India was bound to make a speaking order. The text of 
the order is the same in both the cases, the only ‘difference being in the situs and 
the area in respect of which the lease was applied for. One of the orders runs as 
follows : 
ee New Delhi, 
. the 22nd June, 1966. 
* 


* $ * 4 


I am directed to refer to your revision application dated 14th December, 1964 
and letter dated 28th January, 1966 on the above subject and to say that after 
careful considération of the gsounds stated therein, the Central Government have 
“come to the conclusion that there is no-valid ground for interfering with the decision 

- of the Government of Andhra Pradesh rejecting your application for grant o 
‘mining lease for asbestos over an are@ of Ac. 113-50 in Brahmanapalli villaget 
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. Cuddapah District, Andhra Pradesh. Your application for revision is, 
therefore, rejected.” - © i . 


The facts leading to the two appeals are as follows :—In response to a noti- 
fication dated 8th January, 1964 published in the State Gazette by the Andhra 
Pradesh Government inviting applications under rule 58 of the rules framed under 
the Mines and Minerals (Regulation and Development) Act, 1957 (hereinafter 
réferred to as tbe Rules and the Act) the appellant submitted two applications in 
thé prescribed form viz., Form “I” for areas aggregating Ac. 113-50 in village 
Brahmanapalli and Ac. 13-10 in village Ippatta both in the district of Cuddapah 
for mining asbestos. Respondent Ne.3 also made similar applications on the same 
date. According to the appellant his applications complied with all the require- 
ments of Form “I” while those of respondent No. 3 were defective in some respects. 
Besides the appellant and.the respondent No. 3, there was only one other person 
who applied for. a prospecting licence which was rejected off-hand. As between: 
the appellant and ‘the respondent No. 3, the Government of’ Andhra Pradesh 
preferred the latter. The relevant’ portion of the order dated 19th October, 
Pact in respect of the village Brahmanapalli under section 10 (3) of the Act was as 
ollows : 


` “€ As between: the other applicants Sri Bhagat Raja and M/s. Tiffin’s Barytes, 

Asbestos and Paints Ltd., the Government prefer M/s. Tiffin’s Barytes........ 

as they are having adequate general experience and technical knowledge, and 
arè old lesseesin the district, without any arrears of mineral dues to the Govern-, 
- ment. The mining lease application of Sri Bhagat Raja for the areas covered 

the mining lease application of M/s..Tiffin’s Barytes, Asbestos and Paints Ltd. 
-1s rejected,” - | 


The text’of the order with regard to village Ippatia is practically. the same. 


The appellant filed application in revision in the prescribed form t.e., Form ‘N? 
under section 30 of the Act read with-rule 54 to the Union of India on 14th December, 
1964. The appellant tried to bring out in-his revision applications that the financial 
condition of the grd respondent was extremely precarious as would be evidenced by 
the documents, copies whereof were annexed to his petition. The 3rd respondent 
filed a counter-statement to the revision application in April, 1965. In March, 
1966 thé ‘appellant recéived the comments of the Andhra. Pradesh Government on 
his revision applications. The appellant filed rejoinder to the counter-statements 
of the 3rd respondent in May, 1965 and to the comments of the Andhra Pradesh 
Government in April, 1966. He also asked for the grant of a personal hearing 
before the.decision ofthe case which was not given. Ultimately, his applications 


f ote ` ios . 
were rejected by orders quoted hereinabove. 


_.. Various grounds of appeal were taken in the application for Special Leave to. 
appeal preferred by the appellant. An attempt has been made therein to show that 
respondent No. 3 had no experience in asbestos mining, that its financial position 
-was very unsatisfactory and that its application for mining lease was not in proper 
form.’ A complaint was also made that in rejecting the applicant’s revision appli- 
cations the Union of India was bound to give -reasons for its decision as. it was 
exercising quasi-judicial powers under section 30 of the Act read with rules'’54 and 
55, that principles of natural justice and fairplay requiring the divulgence of the 
‘grounds. were violated and that a personal hearing should ‚have been given to the 
appellant before the disposal of the revision applications. 5 


.. “We are not called upon'in this case to go.into the merits of the case but only 
. to,éxamine the question as to whether it was necessary,for the Government of India 
to giye reasons for its decision in view of the provisions of the Act and the Rules or 
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aliunde’ because the decision was liable to be questioned in appeal to this Court. 
It is necessary to take note of a few provisions of the Act and the relevant rules 
framed thereunder to ascertain the scope of a party’s right to apply for a lease and. 
the powers and duties of the Government in accepting or rejecting the same. The 
preamble to the Act shows that its object was to provide for the regulation of mines 
and the development of minerals under the control of the Union of India. Under 
section 4 (1) no person can undertake any propsecting or mining operations in. 
any area, except under and in accordance with the terms and conditions of a pros- 
pecting licence or a mining lease granted under the Act and the Rules. Under 
sub-section (2) of the section: 


“ No prospecting licence or mining lease shall be granted otherwise than in. 
accordance with the provisions of this Act and the rules made thereunder.” 


Section 5 lays down certain conditions which a person desiring to have a mining. 
lease must fulfil. Section 8 provides for the period for which a mining lease may 
be granted. Under section 10 (1) an application for a mining lease has to be made 
to the State Government concerned in the prescribed form. Sub-section (3) of 
-section 10 runs as follows : 


“ On receipt of an application under this section, the State Government may, 
having regard to the provisions of this Act and any rules made thereunder, 
grant or refuse to grant the licence or lease.” 


Under sub-section (2) ofsection 11 a person whose application for a licence is received 
earlier than those of others shall have a preferential right for the grant thereof over 
the others. The proviso to‘this sub-section enacts that where applications are 
received on the same day, the State Government, after taking into consideration 
the matters specified in sub-section (3), may grant the mining lease to such one of 
the applicants as it may deem fit. Sub-section (3) specifies the matters, referred to 
in sub-section (2) and they are as follows :— 


(a) any special knowledge of experience in, prospecting operations or mining: 
operations, as the case may be, possessed by the applicant; i i 


(b) the financial resources of the applicant; 


(c) the nature and quality of the technical staff employed or to be employed 
by the applicant; and 


(d) such other matters as may be prescribed. 


Section 13 (1) enables the Central Government to make rules for regulating the 
grant of prospecting licences and mining leases. Under section 19 any mining- 
lease granted, renewed or acquired in contravention of the provisions of the Act 
is to be void and of no effect. Power of revision of the order of the State Govern- 
ment is given to the Central Government in the following terms: 


“ {8.30] The Central Government may, of its own motion or on application 
made within the prescribed time by the aggrieved party, revise any order made 
by a State Government or other authority in exercise of the powers conferred 
on it by or under this Act.” 


Rules were made by the Central Government under section 13 of the Act 
known as the Mineral Concession Rules, 1960. Rule 22 prescribes that an. 
application for the grant of a mining lease must be made to the State Government 
in Form “I” accompanied by a fee of Rs. 200, a deposit of Rs. 500 and an income-- 
tax clearance certificate. Under rule 26 the State Government is obliged to give 
reasons for refusal to grant a mining lease. Any person aggrieved by an order: 
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made by the State Government may prefer an application for revision under rule 54. 
in Form ‘N.’ In every such application against the order of the State Government 
refusing to grant a mining lease, a person to whom a lease has been granted must be- 
impleaded as a party. Rule 55 originally framed in 1960 was amended in July, 
1965. Under the amended rule 55 the position is as follows :— 


‘ (1) On receipt of an application for revision under rule 54, copies thereof 
shall be sent to the State Government and to all the impleaded parties calling 
upon them to make such comments as they may like to make within three months 
of the date of issue of the communication and if no comments are received within. 
that period, it is to be presumed that the party omitting to make such comments 
has none to make. 


(2) On receipt of the comments from any party under sub-rule (1), copies- 
thereof have to be sent to the other parties calling upon them to make further 
comments as they may like to make within one month from the date of the issue 
of the communication. 


(3) The revision application, the communications containing comments and. 
counter-comments referred to in sub-rules (1) and (2) shall constitute the record. 
of the case. 


(4) After considering the records referred to in sub-rule (3), the Central’ 
Government may confirm, modify or set aside the party omitting to make such 
comments has none to make deem just and proper.”’ 


From the above, it will be amply clear that in exercising its powers of revision. 
under rule 55 the Central Government must take into consideration not only the 
material which was before the State Government but comments and counter- 
comments, if any, which the parties may make regarding the order of the State 
Government. In other words, it is open to the parties to show how and where the 
State Government had gone wrong, or, why the order of the State Government 
should be confirmed. A party whose application for a mining lease is turned down. 
by the State Government is therefore given an opportunity of showing that the State 
Government had taken into consideration irrelevant matters or based its decision. 
on grounds which were not justified. At the time when applications for a licence 
are made by different parties to the State Government, they are not given 
an opportunity of showing any defects or demerits in the applications of the others 
or why their applications should be preferred to others. The State Government has 
to make up its mind by considering the applications before it as to which party is 
to be preferred to the other or others. Section 11 (3), as already noted, prescribes 
the matters which the State Government must consider before selecting one out of” 
the numerous applicants. But the possibility of the State Government being misled 
‘in its consideration of matters cannot be ruled out. It may be that a party to 
whom a lease is directed to be granted has in fact no special knowledge or experience _ 
requisite for the mining operation or it may be that his financial resources have not 
been properly disclosed. It may also be that.the nature and quality of the technical 
staff employed or to be employed by him is not of the requisite standard. In an. 
application for revision under rule 55 it will be open to an aggrieved party to contend 
that the matters covered by sub-section (3) of section 11 were not properly examined 
by the State Government, or that the State Government had not before it all the 
available material to make up its mind with respect thereto before granting a licence. 
In a case where complaints of this nature are made, of necessity, the: Central 
Government has to scrutinise matters which were not canvassed before the State 
. Government. A question may arise .in such cases as to whether the order of the 
Central Government in the form in which it was made in this case would be 
sufficient, specially in view of the fact that the correctness thereof may be tested . 
in appeal to this Court. oe in j 
'S—11 


82 THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1968 


It is now well settled that in exercising its powers of revision under rule 55 
the Central Government discharges functions which are quasi-judicial: see Shaye 
Nathubhai v. The Union of India and cthers1, and M. P. Industries v. Union®. In 
the latter case one of us (our present Chief Justice) said (at page 471): 


‘© The entire scheme of the rules posits a judicial procedure and the Central 
Government is constituted as a tribunal to dispose of the said revision. Indeed 
this Court in Shivji Nathubhai v. The Union of Ind-a}, rules that the Central Govern- 

_ment-exercising its power of review under rule 54 of the Mineral Concession Rules, 

= 1949, was acting judicially as a tribunal. The new rule, if at all, is clearer in 
that regard and emphasises the judicial character of the proceeding. If it was 
a tribunal, this Court under Article 136 of the Constitution can entertain an 
appeal against the order of the Central Government made in exercise of its revi- 
sional powers under rule 55 of the Rules.” 


' Let us now examine the question as to whether it was incumbent on the Central 
Government to give any reasons for its decision on review. It was argued that.the 
very exercise of judicial or quasi-judicial powers in the case of a tribunal entailed 
upon it an obligation to give reasons for arriving at a decision for or against a party. 
The decisions of tribunals in India are subject to the supervisory powers of the High 
Courts under Article 227 of the Constitution and of appellate powers of this Court 
under Article 136. It goes without saying that both the High Court and this Court 
are placed under a great disadvantage if no reasons are given and 
the revision is dismissed curtly by the use of the single word “ rejected,” or, 
<‘ dismissed.?? In such a case, this Court can probably only exercise its appellate 
jurisdiction satisfactorily by examining the entire records of the case and after giving 
a hearing come to its conclusion on the merits of the appeal. This will certainly 
be a very unsatisfactory method of dealing with the appeal. Ordinarily, in a case 
like this, if the State Government gives sufficient reasons for accepting the applica- 
tion of one party and rejecting that of the others, as it must, and the Central Govern- 
mentiadopts the reasoning of the State Government, this Court may proceed to 
examine whether the reasons given are sufficient for the purpose of upholding the, 
- decision. But, when the reasons given in the order of the State Government aré’ 
scrappy or nebulous and the Central Government makes no attempt to clarify the 
same, this Court, in appeal may have to examine the case de novo without anybody 
being the wiser for the review by the Central Government. If the State Govern- 
ment gives a number of reasons some of which are good and some are not,:and the 
Central Government merely endorses the’ order of the State Government without 
specifying those reasons which according to it are sufficient to uphold the order of 
the State Government, this Court, in appeal, may find it difficult to ascertain which 
are the grounds which weighed with the ,Central Government in upholding the 
order of the State Government. In such ‘circumstances, what is‘known as a 
€ speaking order ”’ is called for. 


The order of the Central Government of 22nd June, rg66 is so worded as to be ` 
open to the construction that the reviewing authority was primarily concerned’ 
with finding out whether any grounds had been made out for interfering with the 
decision of the State Government. In other words, the Central Government was 
not so much concerned to examine the grounds or the reasons for the-decision of 
the State Government but to find out whether there was any cause for disturbing 
the same, prima facie the order does not show.that the reviewing authority had any 
thought of expressing its own reasons for maintaining the decision arrived at. If 
detailed reasons had been given by the State Government and the Centrat Govern- 
ment had indicated clearly that it was accepting the reasons for the decision of the 
State Government, one would be in a position to say that the reasons for the grant 
of alease to a person other than the appellant were obvious. But, where as here, . 
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the State Government does not find any fault or defect in the application of the 
unsuccessful applicant and merely prefers another on the ground that “‘he had 
adequate general experience and technical knowledge and was an old lessee with- 
‘out any arrears of mineral dues ” it is difficult to say what turned the scale in favour 
of the successful applicant excepting the fact that he was known to the State Govern- 
‘mentfrom before. We do not want to express any views on this but if this be a 
‘proper test, then no new entrant in the field can have any chance of success where 
‘there is an old lessee competing with him. The order of the Central Government 
does not bring out any reason for its own decision except that no grounds for inter- 
ference with the decision arrived at was established. 


Now we propose to examine some decisions of this Court where the question 
-as to whether the reviewing authority should give reasons for its decisions was gone 
into. In Harinagar Sugar Mills Ltd. v. Shyam Sundar Jhunjhunwala! this Court had 
to consider whether the Central Government exercising appellate powers under 
_ section 111 of the Companies Act, 1956 before its amendment in 1960 was a tribunal 
exercising judicial functions and as such, subject to the appellate jurisdiction of 
this Court under Article 1396 of the Constitution and whether the Central Govern- 
ment had acted in excess of its jurisdiction, or acted illegally otherwise in directing 
the company to register the transfer or transfers in favour of the respondents. 
_ There, the articles of association of the company concerned gave the directors the 
right in their absolute discretion and without assigning any reason to refuse to 
register any transfer of shares. The directors declined to register some shares in 
the name of the transferees who applied to the High Court at Bombay for orders 
under section 38 of the Indian Companies Act, 1913 for rectification of the share 
register on the ground thaf the board of directors had exercised their right mala fide 
arbitrarily and capriciously. The High Court rejected these petitions on the ground 
that controversial questions of law and fact could not be tried in summary proceed- 
ings under section 38. The transferees requested the directors once more to register 
the shares. On their refusal to do so, appeals were preferred to the Central Govern- 
ment under section 111 (3). of the Indian Companies Act, 1956 which had since 
come into operation. The Joint Secretary, Minister of Finance, who heard the 
appeals declined to order registration of transfers practically on grounds similar 
_to those put forward by the High Court of Bombay. Thereafter, the original 
holder of the shares transferred some shares to his son and some to his daughter- 
in-law and the transferees requested the company to register the transfers. The 
directors once more refused. „Against the resolution of the directors, separate appeals 
were preferred by the son and daughter-in-law of the original holder of the shares. 
‘The Deputy Secretary to the Government of India set aside the resolution passed 
by the board of directors and directed the company to register thé transfers. No 
reasons were however given for such order. The company came up in appeal to 
this Court under Article 136 of the Constitution. According to the judgment of 
the majority of Judges, the exercise of authority by the Central Government was 
judicial as it had to adjudicate upon the rights of contesting parties when there was a 
dis between them. It was observed in that case that— 
“If the Central Government acts as a tribunal exercising judicial powers and 
the exercise of that power is subject to the jurisdiction of this Court under Article 
' 136 of the Constitution, we failed to see how the power of this Court can be effec- 
tively exercised if reasons are not given by the Central Government in support of 
its order.” | os 
‘This Court further held that there had been no proper trial of the appeals, no reasons 
having been given in support of the orders of the Deputy Secretary who heard them 
and in the result, the orders were quashed with a direction that the appeals be re- 
heard and disposed of according to law. 
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Central Provinces and Berar Revocation of Land Revenue Exemptions Act, `1948 
for grant of money or pension as suitable maintenance for themselves. They held 
estates in two districts on favourable terms as Jahgirdars Maufidars and Ubaridars 
and enjoyed an exemption from payment of land revenue aggregating Rs. 27,828-5-0 
per year. On the passing of the Act, the exemption was lost and they claimed to be 
entitled to grant of money or pension under the provisions of the Act. They applied 
to the Deputy Commissioner who forwarded their applications to the State Govern- 
ment. These were rejected without any reasons being given therefor. The appel- 
lants filed a petition in the High Court of Madhya Pradesh under Article 226 of the 
Constitution for a writ of certiorari to quash the order of the State Gover nment. 
The High Court held that the State Government ‘‘ was not compelled to grant either 
money or pension because the exercise of the power under section 5 was discretionary 
and the petition, therefore was incompetent.” Section 5 (3) of the C.P. and Berar 
Act provided as follows :— | i 


é b . e 
‘The Provincial Government may make a grant of money or pension— 


__(t) for the maintenance or upkeep of any religious, charitable or public 
institution or service of a like nature, or 


(ii) for suitable maintenance of any family of a descendant from a former 
ruling chief.” 


Section 6 barred the jurisdiction of civil Courts. It was observed by this Court = 


“The Act lays down upon the Government a duty which obviously must be 
performed in a judicial manner. The appellants did not seem to have been heard 
-atall. The Act bars a suit and there is all the more reason that Government must 
deal with such case in a quasi-judicial manner giving an opportunity to the claim- 
ants to state their case in the light of the report of the Deputy Commissioner. The 

. appellants were-also entitled-to know the reason why their claim for the grant of 
‘money or a pension was rejected by Government and how they were considered 
as not falling within the class of persons who it was clearly intended by the Act 
to be compensated in this manner.........- As the order‘of Governmént does. 
~ not fulfil the elementary requirements of a quasi-judicial process we do not con~ 
sider it necessary to order a remit to the High Court.” 


In the result this Court set aside the order of Government and directed the disposal 
of the case in the light of the remarks made. | 


In M. P. Industries v. Union}, the order of the Central Government rejecting the 
revision application under rule 55 of the Mineral Concession Rules was couched in. 
exactly the same language as the order in appeal before us (see at page 475 of the 
report). One cannot help feeling that the Ministry concerned have a special form 
which is to be used whenever a review application is to be rejected. This may easily 
lead anyone to believe that the review is a sham and nothing but the formal obser- 
vance of the power granted to the Central Government. In that case, all the three 
Jearned Judges of this ‘Court who heard the appeal were unanimous in dismissing 
it: some of the observations made bear repetition. It was there argued that ifthe 
Central Government had to give reasons when it functioned. as a tribunal, it would. 
obstruct the work of the Government and lead to unnecessary delays. As to this 
it was said by our present Chief Justice : cs 


‘The Central Government functions only through different officers and in this. 
case it functioned through an Under Secretary. The condition of giving reasons 
is only attached ‘to an order made by the Government when it functions judicially 
as a tribunal in a comparatively small number of matters and not in regard to other 
administrative orders it passeS....:........ 
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Our Constitution posits a welfare State............ In the context of a wel- 

fare State, administrative tribunals have come to stay. Indeed, they are the 

- necessary concomitants of a welfare State. But arbitrariness in their functioning 

destroys the concept ofa welfare State itself. Self-discipline and supervision 

~ exclude or at any rate minimise arbitrariness. The least a tribunal can do is to 

disclose its mind. The compulsion of disclosure guarantees consideration. The 

condition to give reasons introduces clarity and excludes or at any rate minimises 

' arbitrariness ; it gives satisfaction to the party against whom the order is made ; 

and it also enables an appellate or supervisory Court to keep the tribunals within 
‘bounds. A reasoned order is a desirable condition of judicial disposal. 


seeeee.. Iftribunals can make orders without giving reasons, the said power 
_. in’the hands of unscrupulous or dishoriest, officers may turn out to be a potent 
. weapon for abuse of power.’ But, if reasons for an order are given it will be an 
_ ‘effective restraint on such abuse, as the order, ifit discloses extraneous or irrelevant 
. considerations, will be subject to judicial scrutiny and correction. A speaking 
. order will at its best be a reasonable and at its worst be at least a plausible one. 
~- The public should not be deprived of this only safeguard.” 


It was further observed in that case that the position of ordinary Courts of law was 
different from that of tribunals exercising judicial functions and it was said : 


** A Judge is trained to look at things objectively, uninfluenced by considerations 
of policy or expediency; but an executive officer generally looks at things from the 
standpoint of policy and expediency. The habit of mind of an executive officer 
so formed cannot be expected to change from function to function or from act 
to act. So it is essential that some restrictions shall be imposed on tribunals in 

~ the matter of passing orders affecting the rights of parties ; and the least they 
should do is to give reasons for their orders. Even in the case of appellate Courts 
invariably reasons are given, except when they dismiss an appeal or revision in 
limine and that is because the appellate or rev’ sional Court agrees w th the reasoned 
judgment of the subordinate Court or there are no legally permiss'ble grounds to 
interfere with it. But the same reason’ng cannot apply to an appellate tribunal, 
for as often as not the order of the first tr.bunal is laconic and does not give any 
reasons. ‘That apart, when we insist upon reasons, we do not prescribe any parti- 
cular form or scale of the reasons. The extent and the nature of the reasons 

` depend upon each case. Ordinarily, the appellate or revisional tribunal shal] 

_ give its own reasons succinctly ; but in a case of affirmance where the original 
tribunal gives adequate reasons, the appellate tribunal may dismiss the appeal or’ 
the revision, as the case may be, agreeing with those reasons. What is essential 
is that reasons shall be given by an appellate or revisional tribunal expressly or 
by refer nce to those given by the original tribunal. The nature and the 
elaboration of the reasons necessarily depend upon the facts of each case.” 


It must be noted however that the above view was not shared by the two other 
Judges of the Bench constituting this Court. It was said by them: 


** For the purpose of an appeal under Article 136, orders of Courts and tribunals 
stand on the same footing. An order of Court dismissing a revision application 
often gives no reason, but this is not a sufficient ground for quashingit. Likewise, 
an order of an administrative tribunal rejecting a revision application cannot be 
pronounced to be invalid on the sole ground that it does not give reasons for the 
rejection.” l 


‘They distinguished the case of Harinagar Sugar Mills Lid.1, on the ground that the 
‘Central Government had reversed the decision appealed without giving any reasons 
.and the latter did not disclose any apparent grounds for reversal and added : 


““ There is a vital difference between the order of reversal by the appellate 
authority in that case for no reason whatsoever and*the order of affirmance by the 
revising authority in the present case”. = 

3 — 
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As has already been noted, the board of directors in that case did not give any 
reasons for the refusal to register and the Central-Government adopting the same 
course reversed the decision of the directors without giving any. reasons. Clearly 
the act of the Central Government there savoured of arbitrariness. Under the 
articles of association of the company, the directors were not obliged to give, any 
reasons. Their power of refusal was unrestricted if they acted bona fide or in the 
interest of the company. The reversal of their discretion clearly amounted to a 
finding that they had acted arbitrarily or mala fide and one was left to guess the reasons 
of the Central Government for coming to this conclusion. As has already been said, 
when authority whose decision isto be reviewed gives reasons for its conclusion and. 
the reviewing authority affirms the decision for the reasons given by the lower 
authority, one can assume that the reviewing authority found the reasons given by 
the lower authority as acceptable to it; but, where the lower authority itself fails. 
to give any reason other than that the successful applicant was an old lessee and the 
reviewing authority does not even refer-to that ground, this Court has to grope in 
the dark for finding out reasons for upholding or rejecting the decision of the review- _ 
ing authority. - After all a tribunal which exercises judicial or quasi-judicial powers 
can certainly indicate its mind as to why it acts in a particular way and when import- 
ant rights of parties of far reaching consequence to them are adjudicated upon in a 
summary fashion, without giving a personal hearing where proposals.and counter- 
proposals are made and examined, the least that can be expected is that the tribunal 
should tell the party why the decision is going against him in all cases where the law 
gives a further right of appeal. ` 


On behalf of the respondents, it was contended that rule 55 which provided for a 
revision did not envisage the filing of fresh pleadings and fresh material but only 
invited comments of the parties with regard to the matter before the Central Govern- 
ment. It was argued that if after going through the comments and counter-com- 
ments the Central Government found no reason to arrive at a conclusion different 
from that of the State Government, it was not called upon to disclose any grounds for 
its decision in review. Our attention was drawn in particular to rule 26 of the 
Mineral Concession Rules which enjoined upon the State Government to communi- 
cate in writing the reasons for any order refusing to grant or renew a’mining lease. 
The absence of any provision in rule 55 for giving such reasons was said to be decisive 
on the matter as indicative of the view of the legislature that there was no necessity 
for giving reasons for the order on review.: We find ourselves unable to accept this 
contention. . Take the case where the Central Government sets aside the order of 
the State Government without giving any reasons as in Harinagar Sugar Mills case. 
The party who loses before the Central Government cannot-know why he had lost 
it and would be in great difficulty in pressing his appeal to the Supreme Court and 
this Court would have to do the best it could-in circumstances which are not conducive 
to the proper disposal of the appeal.. Equally, in a case where the Central Govern- 
ment merely affirms the order of the State Government, it should make it clear in the 
order itself as to why it is affirming thesame. Itisnot suggested that the Central 
Government should write out a judgment as Courts of law are want to de. But we 
find no merit in the contention that an authority which is called upon to. determine 
and adjudicate upon the rights of parties subject only to a right of appeal to this 
Court should not be expected to give an outline ofthe process of reasoning by which 
. they find themselves in. agreement with the decision of the State Government. Asa 
matter of fact, rule 26 considerably lightens the burden of the Central Government 
n this respect. As the State Government has to give reasons, the Central Govern- 
ment after considering the comments and coun*er-comments on the reasons g ven 
by the State- Government should have no difficulty in making up its mind as to 
whether the reasoning of the State Government is acceptable and to state as briefly as 
possible the reasons for its own conclusion. - are 


—— 
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Our ‘attention was, drawn to a judgment of this Court in Nandram Hunatram, 
Calcutta v. Un'on of Indiat. There, one of the points made by the appellant in the 
appeal to this Court was that the order of the Central Government, in review, up- 
holding the action of the State Government cancelling the mining lease granted to the 
appellant was bad inasmuch as no reasons were given. It was pointed out in the 
judgment in that case that the facts there were so notorious that the reasons for the 
action of the State Government and the confirmation of its order by the Central 
‘Government-were too obvious and could not ‘possibly be questioned by anybody. 
There.the partners of the appellant firm.had fallen out among themselves and none 
of them was willing to spend money on the colliery with the result that the work came 
to a stand-still and the colliery began to get flooded. At this juncture, Government 
stepped in.and made a promise to the essential workmen that their wages would be 
paid and this saved the colliery. Thereafter, the Chief Inspector of Mines was 
informed by one of the partners of the appellant firm that the other partners were 
preventing him from making payment for running expenses of the colliery and that 
he was not in a position to perform his.duties as an occupier. He accordingly 
-resigned his office. The Manager also resigned andthe Sub-Divisional Officer of 
the district informed Government that the situation had become so alarming that 
some.action on the part of the Government was absolutely necessary. .In spite of 
notice, the partners refused to take any action with the result that the Government 
took over the colliery and terminated the lease. The revision application filed 
before the Central Government under rule 54 of the rules was turned down without 
giving any reasons; Negativing the contention of the appellant that the order of 
the Central Government was bad in law because no reasons were given, it was said 
by ‘this Court that, l i 


“* The documents on the record quite clearly establish that the colliery was being 
flooded as the essential services had stopped functioning and but for the timely 
intervention of the State Government the colliery would have been lost. In these 
circumstances, it is quite clear that the action of the State Government was not 
only right but proper and this is hardly a case in which any action other than 
rejecting the application for revision was-called for and a detailed order was. 
really not required because after all the Central Government was merely approv- 
ing of the action taken in the case by the State Government,which stood completely 
vindicated......i...... The action of the State Government far from being 
arbitrary or capricious was perhaps the only one to take and all that the 
Central Government has done is. to approve of it”. : 


The last portion of the passage was relied upon: by the Counsel for the respon- 
dents in support of his argument that as the order in review is merely in confirmation 
of the action of the State Government reasons need not be given. But the above 
dictum.cannot be considered dissociated from the setting of the circumstances in 
which it was made. There it was plain as a pike-staff that the State Government 
had no alternative but to cancel the lease: the absence of any reasons in the order on 
review could not possibly leave any body in doubt as to whatthe reasons were. Asa 
matter of fact in the setting of facts, the reasons were so obvious that it was not neces- 
sary to set them out, There is nothing in this decision which is contrary to M. P.: 
Industries v; Union®. .What the decision says is that the reasons for the action of the 
State were so obvious that it-was not necessary, on the facts of the case, to repeat 
them in the order of the Central Government. 


Our attention was also drawn to another judgment of this Court in Commis- 
stoner of Income-tax v, K. V. Pilliah®, One of the questions in that case before the High 
Court of Mysore under section 66 (2) of the Indian Income-tax Act was whether 
on the facts and in the circumstances of the case, the Income-tax Appellate Tribunal 
was justified in sustaining both the addition of Rs. 41,142 as income from business 
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‘and Rs. 7,000 as'cash credits, and whether such addition did not resultin double 
‘taxation. It was held by this Court that the question whether Rs. 41,142 was liable 
‘to be taxed fell-to be determined under the first question. In respect of the other 
amount of Rs. 7,000 the Income-tax Officer had held that the explanation of the 
assessee was untrue and the Appellate Assistant Commissioner and the-Tribunal | 
‘had agreed with that view. In this setting of facts, it was said by this Court : 


‘¢'The Income-tax Appellate Tribunal is the final fact finding authority and 
normally it should record its conclusion on every disputed question raised before 

- it, setting out its reasonsin support of its conclusion. But, in failing to record 
reasons, when the Appellate Tribunal fully agrees with the view expressed by the 

` Appellate Assistant Commissioner and has no other ground to record.in support 
-of its conclusion, it does not act illegally or irregularly, merely because it does not 
repeat the grounds of the Appellate Assistant Commissioner on which the decision 
was given against the assessee or the department. The criticism made by the 
High Court that the Tribunal had “‘ failed to perform its duty in merely affirming 

. the conclusion of the Appellate Assistant Commissioner ” is apparently unmerited. 
‘On the merits of the claim for exclusion of the amount of Rs. 7,000 there is no 

‘ , question of law which could be said to arise out of the order of the Tribunal.” 


The above observations were sought to be pressed into service by the Counsel for 
-the respondents but there is a good deal of difference between that case and the one 
-with which we have to deal. The High Court there was merely called upon to give 
‘its opinion on the statement of facts set out by the Appellate Tribunal. It was for‘ 

the Income-tax Officer in the first instance to accept or reject the explanation with 
regard to the cash credit. Ifthe Income-tax Officer found the assessee’s explanation 
unacceptable he had to say why he did not acceptit. Unless the assessee in appeal 
-was able to point out to the Appellate authorities some flaw in the reasoning of the 
Income-tax Officer it is not necessary for the appellate authorities to give their 
reasons independently. The explanation of the assessee is either accepted or rejected; 
“but in the case which we have before us the State Government has to consider the 
merits and demerits of the applications and to give its reasons why it prefers one to 
the other or others. There is a dispute between two or more contesting parties and 
„the reasons for preferring one to the other or others may be more than one. It is 
not a question of accepting or rejecting an explanation. In our opinion what was 
- said in the above Income-tax case will not applyin the case of a review by the Central 
‘Government of a decision of the State Government under the Act and the Rules. 


It may be of interest to note that in Rex v. Northumberland Compensat'on Appeal 
Tribunal Ex parte Shaw) an application was made in the King’s Bench Division in 
' England for an order of certiorari for the quashing of a decision reached by the Com- 
- pensation Appeal Tribunal dismissing an appeal by Shaw against an award to him 
of compensation for loss of employment as a clerk to a Hospital Board payable under 
-the National Health Service (Transfer of Officers and Compensation) Regulations 
1948. There the question of the practice and procedure with regard to the issue 
of a writ of certiorari was gone into at some length. The tribunal in that case had 
-made a speaking order. It was contended by the Counsel for the tribunal that the 
King’s Bench Division had no power to examine the order in the case before it on 
-certiorari on the ground that cert ‘orari went only to defect of jurisdiction. This was 
turned down and the Divisional Court held that it had jurisdiction to quash by 
. cert orari the decision of an inferior tribunal when the latter had embodied the reasons 
- for its decision in its order and those reasons are bad in law. For our purpose we 
need only refer to the observations of Lord Goddard, C.J., at page 724. of the report 
-where he said : 


“I think it is beneficial in this case that we should do so not merely having 
regard to the facts of this case, but because so many tribunals have now been set 
up, all of whom I am certain, desire to do their duty on the best way, and are 
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". often given very difficult sets of regulations and statutes to construe. In certainly 
must be for their benefit, and I have ‘no doubt but that they will welcome, that 
this Court should be able to give guidance to them if, in making their orders, they 
make their orders speaking orders so that this Court can then consider them if they 
are brought before the Court on certiorari.” 


The case for giving reasons or for making a speaking order becomes much stron- 
ger when the decision can be challenged not only by the issue of a writ of certiorart 
but an appeal to this Court. F 


. _` Gounsel for the respondents referred us to the comment on this case . made by 
Sri G. K. Allen in his Law and Order (Second Edition) at page 259 to page 26! 
According tothe learned ‘Author, the Northumberland Compensation case might be 
a greater deterrent than encouragement to speaking orders inasmuch as “‘the pros- 
pect of having’ their mental process set forth in literary form might be extremely 
disagreeable to them’’ and up to the year 1956 did not seem to have assisted greatly 
the means of recourse against decisions of inferior jurisdictions. Spaking for 
ourselves with great respect to the learned author we do not think that the position 
of the Central Government as a reviewing authority under the Mineral Concession 
Rules can be equated with an appellate tribunal of the type whose decision was before 
the King’s Bench Division in England. If the State Government is enjoined. by 
law to give its reasons. there is no reason why it should be difficult for the appellate 
authority to do so. The necessity and the desirability of tribunals making speaking 
orders has been adverted upon by different High Courts in India.’ Thus in Vedachala 
Mudaliar v. State of Madras1, where the State.Government of Madras set aside the 
order of the Central Road Traffic Board without giving an reasons, it was observed 
that— 


“When the Boley of the Legislature is to confer powers on administrative tri- 
bunals with a duty to discharge their functions judicially I do not see any reason 
why they should be exempted from all those safeguards inherent in its exercise 
of that jurisdiction SG bea oa From the stand point of fair name of the tribunals 
and also in the interest of the public, they should be expected to give reasons 

- when they set aside an order of an inferior tribunal....... . Further, if reasons 
for an order are given, there will be less scope for arbitrary or partial exercise of 
powers and the order “‘ ex facie ” will indicate whether extraneous circumstances 
were taken into consideration by the tribunal in passing the order.” 


Reference may also be made to Ramayya v. State of Andhra®, and Annamalai v. State 
of Madras*. ‘To the same effect is the judgment of the Kerala High Court in 
Foseph v. Superintendent of Post O ffices, Kottayam*. 


We have already commented that the order of the Central'Government in this 
case is couched in the same language as was used in the case before this Court in 
M. P. Industries v. Union® in August, 1965. The old rule 55 was replaced by 
a new rule which came into force on 19th July, 1965. Whereas the old rule directed 
the Central Government to consider comments on the petition of review by the State 
Government or other authority only, the new rule is aimed at calling upon all the 
parties including the State Government to-make their comments in the matter and 
the parties are given the right to make further comments on those made by the other 
or others. In effect, the parties are given a right to bring forth material which was 
not before the State Government. It is easy to see that an unsuccessful party may 
challenge the grant of a lease in favour of another by pointing out defects or demerits 
which did not come to the knowledge of the State Government. The order in this 
case does not even purport to show that the comments and counter-comments, 
which were before the Central Government in this case, had been considered. It 
would certainly have been better if the order of 22nd June,1966, had shown that the 
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Central Government had taken into consideration all the fresh material adduced 
before it and for the reasons formulated they thought that the order of the State 
Government should not be disturbed. 


In the result, the appeals are allowed and the orders of the Central Government 
passed on 22nd June, 1966, are set aside. The Central Government is directed to 
decide the review applications afresh in the light of the observations made. The 
appellant will get his costs throughout from the grd respondent. 

S. V.J. —— Appeals allowed; 
= a E mattcr remitied to Central Government. 
THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 


PRESENT :— K. N. WANcHOO, Chief Justice, R. S. BACHAWAT, V. RAMASWAMI, 
G. K. MiTTER AND K. S. HEGDE, JJ.. 


S. RM. CT. PL. Palaniappa Chettiar .. Appellant! 
) y. | 
Commissioner of Income-tax, Madras .. Respondent. 


Hindu undivided family—Acquisition of shares in a ccmpany in the name of kartha 
out of joint family funds—Kartha, managing director of the company—Remunera- 
tion paid to kartha as managing director—Income, if assessable in the hands of 
Hindu undivided family. 


Hindu law—Principles—Utilisation of joint family funds—Detriment to or user of 
joint family assets—Investment in shares and appointment as managing director 
—Real and sufficient connection essential to constitute income assessable in thé 
hands of Hindu undivided family—Acquisition of shares long before appointment 
of kartha as managing director and in the ordinary course—Remuneration, not 
income of Hindu undivided family. 


Income-tax Act (Central Act XI of 1922). 


The assessee, a Hindu undivided family, consisting of the father and his major 

sons, acquired in 1934, in the name of the father, 90 shares out of 300 shares in a 

. company, with the funds of the Hindu undivided family. On the death of one of 

the directors of the company, the father became a director in 1941 and on the death 

_ of another director who was managing the business, the father became the managing 

director with effect from 1942. By a’resalution of the company, the company 

’ granted to the managing director an honorarium which was subsequently raised to 

Rs. 1,000 per month and 123 per cent. commission on the net profits of the company. 

The only qualification for a director, under the articles of association of the com- 

_ pany was the holding of not less than 25 shares in his own name and not jointly 

with any other person ard acquiring the qualification within two months of appoint- 

ment. For the assessment year 1959-60, the Income-tax Officer added the salary, 

commission and sitting fees received by the father, managing director, from the 

company, in the assessment of the Hindu undivided family and this was confirmed 

_ by the Appellate Assistant Commissioner in appeal. The Tribunal, however, held 

such remuneration received by the father was not to be treated as the income of 

_ the assessee. The High Court in the reference held against the assessee. The 

- assessee appealed. . . . 

Held, the sums received by the father, maraging director, as his remuneration, 

. commission and sitting fees are not assessable as income of the Hindu undivided: 
, family of which he is the kartha. i 


Where the remuneration earned by themanaging director was not earned as a 
result of the utilisation of the joint famil funds in the business ¿and there was no 
. detriment to the joint family assets or the use of the joint family assets in business, 

` such remuneration would not constitute the Income of the Hindu joint family. 
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If there was a realand sufficient connection between the investment of the joint 
family funds and the appointment of a member of the joint family as the managing 
director, then the remuneration would be, as between him and the Hindu undivided 
family, the income of the family and would be taxable inits hands. 


Held on facts: the joint family had control only of 90 out of 300 shares and the 
shares were purchased in the ordinary course of business and not for the purpose 
of qualification of the kartha to become a director. The shares were purchased 
in 1934 about 8 years before the kartha was appointed as the managing director. 
The shares were purchased by the joint family not with the object that the kartha 
should become the managing director but in the ordinary course of investment. 
There was no real connection between the investment of joint family funds in 
the purchase of the shares and the appointment of the kartha as managing director 
ofthe company. The remuneration was not earned by any detriment to the joint 
family assets. l 


Appeal from the judgment of the Madras High Court in T.C, No. 151 of 1962 
dated 17h October, 1963. 


R. Gopalakrishnan, Advocate, for Appellant. 
T. A. Ramachandran and R. N. Sachthey, for Respondent. 
The Judgment of the Court was delivered by 


Ramaswami, J—This appeal is brought, by certificate, from the Judgment of 
the Madras High Court in T. C. No. 151 of 1962, dated 17th October, 1963. 


_ The appellant (hereinafter referred to as the “‘assessee”) is a Hindu undivided 
family consisting of the father and four major sons. The asscssee became a share- 
holder in the Trichy, Sri Rangam Transport Company Ltd. (hereinafter referred 
to as the “company’’) in 1934 and owned 90 shares out of the 300 shares of the com- 
pany. The shares were acquired with the funds of the Hindu undivided family of 
the father and his four major sons. There were initially four shareholders including 
the father, two of whom were directors. On the death of one of the directors, the 
assessee became a director in 1941 and on the death of another director who was 
managing the business the assessee became the managing director with effect from 
1942. By a resolution dated 16th April, 1944, the company granted him an 
honorarium of Rs. 3,000 for the year 1943-44 ard subsequently raised it gradually till 
it became Rs. 1,000 per month with 124 per cent. commission on the net profits of 
the company. The managing director had control over the financial and 
administrative affairs ofthe company and the only qualification required was set out 
under Article 19 of the articles of association of the company which was to the 
following effect : 

“The qualification of a director including the first director shall te the holding in his own 
right alone and not jointly with any other person of not less than 25 shares and the qualification 
shall be acquired within two months of appointment.” 

From 1938-39 to 1959-60 the assessee had been submitting returns in the status 
of Hindu undivided family and upto 1949-50 the assessments were completed in that 
status. For the assessment years 1950-51 to 1955-56, the assessments were completed 
in the status of individual, though returns were submitted in the status of Hindu 
undivided family and the remuneration was included in those assessments. For the 
assessment year 1956-57 the assessee submitted the return in the status of Hindu 
undivided family but claimed for the first time that the remuneration and sitting fees 
from the company should be assessed separately in the kartha’s hands. The claim 
was accepted and a separate assessment made on him as an individual in respect of 
the remuneration and commission received from the company. ‘This continued till 
the assessment for the year 1958-59. For the year ended 13th April, 1959, which 
was the previous year for the assessment year 1959-60, the assessee-family returned 
an income of Rs. 26,780 which did not include the salary, commission and sitting 
fees received by the kartha which amounted to Rs. 18,683. The Income-tax Officer 
added the remuneration of the kartha for the assessment of the. Hindu, undivided 
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family and on the basis of the decision of this Court in The Commissioner of Income- 
tax, West Bengal w. Kalu Babu Lal Chand}, held that the commission was to be treated 
as income of the family. The assessee appealed to the Appellate Assistant Com- 
missioner but the appeal was dismissed. The assessee took the matter in further 
appeal to the Income-tax Appellate Tribunal, Madras Bench. The Tribunal held 
that the case was governed by the decision of the Madras High Court in Commissioner 
of Income-tax, Madras v. S. N. N. Sankaralinga Iyer*, and that the remuneration of 
the managing director ought not to be treated as income of the family. The Tribunal 
came to the conclusion that the judgment in Commissioner of Income-tax, Madras v. 
S. N. N. Sankaralinga Iyer#, was not affected by the decision of this Court in The 
Commissioner of Income-tax, West Bengal v. Kalu Babu Lal Chend*. At the instance 
of the assessee the Appellate Tribunal stated a case to the Madras High Court on 
the following question of law : 


_ “ Whether sums of Rs. 9,000, Rs. 8,133 and Rs. 1,550 received by the assessee as managing 
director’s remuneration, commission and sitting fees are assessable as the income of the Hindu 
undivided family of which Palaniappa Chettiar is the kartka?” 


The High Court took the view that the decisionin Commissioner of Income-tax, 
Madras v. S. N. N. Sankaralinga Iyer?, was not authoritative as this Court had sub- 
sequently impliedly overruled that decision in The Commissioner of Income-tax, West 
Bengal v. Kalu Babu Lal Chand’, ard the later decision of this Court in M/s. Piyare 
Lal Adishwar Lal v. The Commissioner of Income-tax, Delhi®, was distinguishable. 
The High Court held that the case was governed by the ruling of this Court in 
The Commissioner of Inceme-tax, West Bengal v. Kalu Bcbu Lal Chand*, and 
accordingly decided the question of law against the assessce ard in favour of the 
Income-tax Department. 


On behalf of the assessee Mr. Gopalakrishnan put forward the argument that 
the High Court was in error in holding that the present case was governed by the 
decision of this Court in The Commissioner of Income-tax, West Bengal v. Kalu Babu 
Lal Chand1, that the remuneration earned by the managing director was not earned 
as a result of the utilisation of the joint family funds inthe business and there was 
no detriment tothe joint family assets or the use of the joint family assets in the 
business. It was not therefore a right proposition to state that under the principles 
of Hindu Jaw the remuneration of the managing director in the present case was 
directly an accretion from the utilisation of the joint family furds and therefore con- 
stituted the income of the Hindu joint family. It was pointed out that in Commis- 
sioner of Income-tax, West Bengal v. Kalu Babu Lal Chand1, the income of the 
managing director aiose directly from the use of joint family funds, but the 
material facts inthe present case are different. In our opinion, the argument of 
the appellant is well-founded and must be accepted as correct. 


In The Commissioner of Income-tax, West Bengal v. Kalu Babu Lal Chand! one 
Rohatgi, manager of a Hindu undivided family, who took over a business as a going 
concern, promoted a company which was to take over the business. The articles of 
association of the company provided that Rohatgi would be the first managing 
director at a remuneration specified in the articles. The shares which stood in the 
name of Rohatgi and his brother were acquired with funds belonging to the joint 
family and the joint family was in enjoyment of the dividends paid on these shares, 
and the company was floated with funds provided by the family, and was at all 
material times financed by the family. In proceedings for assessment of the Hindu 
undivided family, it was claimed that the managing director’s remuneration consti- 
tuted the personal earnings of Rohatgi and could not be added to the income of the 
Hindu undivided family. The claim was rejected by this Court and it was held that 
the managing director’s remuneration received by Rohatgi was, as between him and 
OR a E a a a 
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the Hindu undivided family, the income of the family and should be assessed in its 
hands. In other words, the Court held that there was a real and sufficient connection 
between the investment of the joint family funds and the appointment of Rohatgi 
as the managing director and hence the managing director’s remuneration was, as 
between him and the Hindu undivided family, the income of the family and was 
taxable in its hands. Thatis the true ratio decidendi on the principle upon which the 
case was decided. At pages 331-332 of the Report S. R. Das, C.J. speaking 
for the Court set out the basis of the decision in the following passage : 


“The kartha was one of the promoters of the company which he ficated with a view to take 
over the India Electric Works as a going concern. In anticipation of the incorporaticn cf that ccm- 
pany the kartha of the family took overthe concern, carried it on and supplied the finance at all stages 
out of the joint family funds and the finding is that he never contributed anything out of his separate 
property, if he had any. The articles of association of the company provided for the appointment 
as managing director of the very person who, as the kartha of the family, had prcmoted the ccmpany. 
The acquisition of the business, the floatation of the company and appointment of the managing 
director appear to us to be inseparably Jinked together. The Joint family assets were used for 
acquiring the concern and for financing itand inlieuof all that detrimentto the joint family 
properties the jointfamily got not only the shares standing in the names of two members of the 
family but also, as part and parcel of the same scheme, the managing directorship of the company 
when incorporated ........+.ecee0e- The recitals in the agreement also clearly point to the fact 
of B. K. Rohatgti having been appointed managing director because of his keinga premoter of the 
company and having actually taken over the concern of India Electric Works from Nilkhi Ram and 
others. The findingin this caseis thatthe promotion of the company and the taking over of the 
concern and the financing ofit were alldone with the help of the joint family funds and the said 
B. K. Rohatgi did not contribute anything out of his personal funds, if any. In the circumstances, 
we are clearly of opinion that the managing director’s remuneration received by B.K. Rohatgi 
was, as between him and the Hindu undivided family, the income of the latter and should be 
assessed in its hands.” 


Now, what are the facts found by the Appellate Tribunal in the present case ? 
In 1934, the joint family had acquired 90 shares out of the 300 shares of the com- 
pany. The shares were acquired with the fungs of the Hindu undivided family of 
which the father was the kartha, On the demis@{ of one of the directors, the assessee 
became a director in 1941 and on the death offinother director who was managing 
the business the assessee became the man director with effect from 1942. It 
is apparent therefore that the joint family JO ontrol only of 90 out of 300 shares 
and ihe shares were purchased in the of course of business and not for the 
purpose of qualification of the karthato n te adirector. The shares were purchased 
in 1934, about 8 years before the kartha was appointed as the managing director. It 
is apparent that the shares were purchased by the joint family not with the object 
that the kartha should become the managing director but in the ordinary course of 
investment. To put it differently, there was no real connection between the invest- 
ment of joint family funds ir the purchase of the shares and the appointment of the 
kartha as managing director of the company. Applyingthe doctrine of Hindu law, 
the remuneration of the managing director was not earned by any detriment to the 
joint family assets. We are therefore of the opinion that the High Court was in error 
in holding that the present case falls within the principle of the decision of this Court 
in The Commissioner of Income-tax, West Bengal v. Kalu Babu Lal Chand*. On the 
contrary, we are of the opinion that the present case bears analogy to the decision of 
this Court in M/s. Piyare Lal Adishwar Lal v. The Commissioner of Income-tax, Delhi.? 
In that case, a member of a Hindu undivided family had furnished as security the 
properties of the family under an agreement whereby he was appointed treasurer of 
a bank. Remuneration received by the manager of the family for working as a 
treasurer was claimed to be income of the Hindu undivided family, because the pro- 
perties of the family were furnished as security, but this claim was rejected by this 
Court on the ground that there was no detriment and risk to the joint family property 
and the emoluments of the treasurer could not be treated as an accretion to the-income 
of the Hindu undivided family. We consider it also necessary to state that the 
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decision of Madras High Court in Commissioner of Income-tax, Madras v. S.N.N. San- 
karalinga Iyer1, was not impliedly overruled by this Court in Commissioner of Income- 
tax, West Bengal v. Kalu Babu Lal Chand”. It was merely pointed out that the material 
facts of that case were different from those of Kalu Babu Lal Chand’s case. It was, 
for instance, found in Commissioner of Income-tax, Madras v. S. N. N. Sankaralinga 
Iyer}, that the remuneration of the managing director was earned by rendering 
services to the bank and no part of the family funds were utilised except that the 
necessary shares to acquire the qualification of a managing director were purchased 
out of joint family funds. It was held that there was no detriment to the family 
property in any manner or to any extent. In view of this finding it follows that the 
remuneration of the managing director could not be treated as an accretion to the 
income of the joint family and taxed in its hands. The process of reasoning of the 
Madras High Court in Commissioner of Income-tax, Madras v. S. N. N. Sankaralinga 
Tyer4, may be open to criticism and may not be sound but, in our opinion, the actual 
decision in that case is. correct and is supported by the principle that there is no 
detriment to the family property and no part of the family funds had been spent or 
utilised for acquiring the remuneration of the managing director. The facts in the 
present case are almost parallel to those in Commissioner of Income-tax, Madras v. 
S. N. N. Sankaralinga Iyer1, and there is no detriment to the joint family assets 
and no part of the joint family property was spent in earning the remuneration or 
making the acquisition. It therefore follows that the principle of the decision in 
The Commissioner of Income-tax, West Bengal v. Kalu Babu Lal Chand*, cannot 
be applied for deciding the question presented for determination in this case. 


For these reasous we hold that the amounts of Rs. 9,000, Rs. 8,133 and Rs. 1,550 
received by the assessee as managing director’s remuneration, commission and 
sitting fees respectively are not assessable as income of the Hindu undivided family of 
which Palaniappa Chettiar is the karta. We accordingly allow this appeal, set aside 
the judgment of the High Court ang answer the question in favour of the assessee 
and against the Income-tax Departngint. The appellant is entitled to costs here and 
in the High Court. 


V.S. 






Appeal allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appsllate Jurisdiction.) 
PRESENT :—M. Hipayatuntran AND C. A. VADIALNGAM, JJ. 
The Secretary, Home (Endowments) Department, Government of 


Andhra Pradesh ard another .. Appellants* 
v. 
Digyadarsan Rajendran Ram Dasjee Varu .. Respondent. 


Madras Hindu Religious and Charitable Eidowments Act (XIX of 1953), seétion 53— 
Math—Power of Assistant Gonmissioner ts tuke steps for custody and protection 
of Math—When arises—Parly succzeding to the office of trustee and in management— 
Jurisdiction to suspend under, — 

Section 53 (1) contemplates four contingencies under which the Assistant 
Commissioner may take steps for the temporary custody and protectian of the 
Math. In order to give jurisdiction to take action under the first contingency, 
the two conditions, namely; (1) a vacancy must have occurred in the office of 
the trustee of a math; and (2) there must be a dispute respecting the right of 
succession to such office will have to exist. That there must be an actual 
vacancy, unfilled, is clear from the wording of section 53 (1), when it deals with 
two different contingencies, providing far the assumption of management under 
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the first contingency, 2 vacancy should ‘ave occurred in the office of the trustee 
afa math, and there is a dispute in respect of the succession to such office. That 
is, the office has nat been filled in, by anybody having a prima facie legal right to 
assume management, Similarly, the second contingency, contemplatcd under 
section 53 (1) when assumption of managcment can be made by department, is 
when a vacancy occurs in the office of a ustee of a Math and when such vacancy 
cannot be filled up immediately. ‘This clearly shows that there must be a 
vacancy, as a fact, in the sense that nobody with any legal right has assumed 
officc of the trustee of a Math. 


Held on facts that there is no vacancy in the office of the trustee ef the Math. 
Held further that once it is held that the respondent is not holding the office of 
the Mahant, exclusively on the basis of the order of the Government, it follows 
that the appellant has na jurisdiction to pass an order, placing the respardent 
under suspension, as that virtually amounts to a removal of the trustee ofa Math. 
The removal of a trustee of a Math can be done only in the manner, and in the 
circumstances, Mentioned in section 52 of the Act. ‘Therefore the order of the 
Government, placing the respondent under suspension, is nat valid. 


Appeal from the Judgment dated the 17th November, 1966 cf the Andhra 
Pradesh High Court in Writ Petition No, 1589 of 1965. 


= P. Ram Reddy, Senior Advocate (A.V. V. Nair, Advocate with him), for 
Appellants. 


V. Rangacharya, B. Parthasarathy and P. G. Bhartart, Advocates of Mjs, F. B. 
Dadachanji @ Co. for Respondent. 


The Judgment of the Court was delivered by 


Vaidialincam, 7.—This appeal, by certificate, is directed against the order of 
the Andhra Pradesh High Court, allowing a writ petition, filcd by the respondent; 
under Article 226 of the Constitution. 


The facts leading up to the filing of the Writ Petition by the respondent, may 
be briefly indicated. In respect of Sri Swami Hathiramjit Math, Tirumalai, 
Tirupati, disputcs arose regarding the succession to the office of the Mahant of the 
Math, after the death, in 1947, ofthe then Mahant, Prayag Dossji. An agreement 
seems to have been arrived at, on 29th October, 1947, laying dawn the procedure 
for choosing a successor ta the office of the Mahant, when a vacancy arises. 
The Akada Panchayat appears to have been constituted the Supreme authority, 
in such matters. That agreement also provided, es to wha among the respondent, 
and cne Chetam Dass, was to succeed to the office of the Mahant, on the death of 
one Narayan Doss. Narayan Doss died an 9th December, 1958, and Chetam Dass 
succeeded as Mahant. The respondent filed O.S. No, 84 of 1958, in the Subardi- 
nate Judge’s Gourt, Chittoor, for a declaration that he is entitled ta succeed to the 
office cf Mahant. The suit was resisted, by Chetam Doss, on the basis that under 
the agreement of 29th October, 1947, he was legitimately entitled to succeed as 
Mahant. Sometime later, the respondent and Chetam Dass, entered into a 
compromise, by virtue ofen agreement, dated 15th July, 1961. Both of them agreed 
that Chatam Doss was entitled to cantinue as Mahant, and that after his death, 
the respondent was to succeed as Mahant. In view of this agreement, the respon- 
dent got dismissed, as settled, O.S. Ne. 84 of 1958. 


Chetam Doss died, on 18th March, 1962, and the respendent claims to have 
succeeded as Mahant, in his own right. But, according to the appellant, the Com- 
missioner, H. R. & C. E., Andhra Pradesh, received telegram statiag that there was 
a dispute about the person who was to succeed as Mahant. The Assistant Com- 
missioner, Hindu Religious and Cheritahle Erdawments, took action, urder section 
53 af the Madras Hindu Religious and Charitable Endowments Act (XIX 
of 1951) (hereinafter called the Act), which is applicable to the State of Andhra 
Pradesh, and assumed charge, on 24th March, 1962, of the Math and its properties. 
The respondent filed, on 26th March, 1962, O.S.No, 24 of 1962, for a declaration that 
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he is the rightful successor to the office of the Mahant of the Institution, in questien. 
The Commissiorer, Hindu Religious and Charitable Endowments was made a party 
to the suit. The rcspandent also filed a revision; before the Government, on 18th 
April, 1962, challenging the assuming charge of the Math, under section 58 of the 
Act, by the Assistant Commissioner. The Government stayed further proceed ings; 
and, in cansequence, O.S. No. 24 of 1962, was withdrawn, by the respondent, on 24th 
April, 1962. The Government also p2ssed an order, on 5th June, 1962, stating that 
it was necessary to take action, fer making suitable arrangements for the proper 
administration of the Math and its endowments, till the civil Court decided as to 
who should succeed to the office af the Mahant. In this connection, the State 
Government referred to an objection, received, from one Devendra Doss, stating 
that he is the proper person entitled te succeed to the office ofthe Mahant. Ul tima- 
tely; by the said order, the Government appointed the respondent, as an interim 
Mahant, subject to the various conditions, laid down therein. Devendra Doss 
filed Writ Petition No. 602 af 1962, on 21st June, 1962, in the High Court, challenging 
this order of the State Government, dated 5th June, 1962. That writ petition was 
dismissed on 27th August, 1962. In the meanwhile, Devendra Doss, who was a 
minor, had instituted two suits, O.S. Nos. 50-of 1962 and 57 of 1967, to declare him 
as the person entitled to succeed to the affice of the Mahant on the death of Chetam 
Doss. In the first suit he was represented, by one Mukund Doss, as next friend, 
and in the second suit he was represented by one Bhagwant Dass, as the next friend. 
When Devendra Doss attained majority, later on he preferred ta continve O.S, No. 
50 of 1962, and therefore O.S. No. 57 of 1962 was dismissed, as unnecessary. 


On 22nd August, 1964, the Government passed an order, directing the respon- 
dent to shaw cause why its previous arder, dated 5th June, 1962, appointing the res~ 
pondent, as interim Mahant, should not be cencelled. This appears te have been 
issued, by the State Government, in view ofthe fact that the respondent was taking 
a particular attitude regarding the pada kanikkas reccived by him. In the said order, 
the Government also praceeded, on the basis that it has no jurisdiztian to appoint 
an interim Mahant when action is taken, under secticn 53 of the Act. 


On receipt of this nctice, the respondent filed Writ Petition No. 1534 of 1964, 
challenging the said order. His claim appears to have been that he had succeeded 
to the office of Mahant, in his own right, aftcr the death cf Chetam Doss, and that 
no action can be taken, under section 53 af the Act, and therefore, the question of 
the Government, either appointing him as interim Mahant, or taking any action to 
cancel such an order, does not arise. Itis seen that fi rther proceedings, in pursuance 
ofthe notice, issued by the Government, were stayed by the High Court, pending the 
disposal of the writ petition. The State Government passed an order, on 9th 
September, 1965, framing certain charges, as against the respondent, and directing 
him to furnish his explanation, regarding the same, and, at the same time, placed 
him under suspension. The respondent filed, Writ Petition No, 1589 af 1965, 
challenging this order of the Government, placing him under suspension.. In view 
of this writ petition, the earlier Writ Petition No. 1534 of 1964, was dismissed, as 
nfructuous, an 14th April, 1966. 


In the meanwhile, Bhagwant Doss, whg had originally instituted O.8. No. 57 of 
1962, as the next friend of Devendra Doss, and which suit was got dismissed by the 
minor, after attaining majority, instituted another suit, O.S. No. 69 of 1865 on 29th 
September, 1965, cleimingin his own right to be the person entitled to succeed to 
the office of Mahant. This suit appears to be still pending. But O.S. No. 50 of 1962, 
which was decided to be continued, by Devendra Doss, was contested by the res- 
pendent and, ultimately, dismissed, cn 28th April, 1966. Itis stated that an appeal 
A.S. No. 476 af 1966, has been filed, on 17th November, 1966, against this decree, 
and, it is still pending. 


_ The main contention, taken by the respondent, in Writ Petition No. 1589 of 
1965, was that he had already in law succeeded as Mahant, on 18th March; 1962, 
when the presiding Mahant, Chetam Doss, died. Therefore, according to him, there 
was no vacancy which can be said to have occurred, in the office of the trustee of the 
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Math, so as,to give jurisdiction tothe Assistant Commissioner, or the Gommissioner, 
Hindu Religious and Charitable Endowments, to take action, under section 53 of 
the, Act. The respondent-also relied upon the circumstance that the suit, filed by 
Deyerdra Doss, O.S. No. 50 0F1962, had: been dismissed and the Ceurt had accepted 
his title to hald ` the office of the Mahant, on the basis of the Panchayat Agreement, 
dated 29th October, 1947, as well as the agreement, dated 15th July, 1961, ertered 
into between him and the then Mahar:t, Chetam Doss. The respondent also relied 
upon the. circumstance that-his assumption of officc, as Mahant, on the death of 
Chetam Doss, has been appraved, on 18th March, 1962, by the supreme authority, 
namely, the Akada Panchayat. i i 


The appeilant resisted .the claim of the respondent, on the ground that when 
Chétam Doss died, and the respondent attempted to take charge as Mahant, a claim 
was made, by one Devendra Doss, that he.was the person, lawfuliy entitlea to succeed 
to the office of the Mahant ., On the death of Chetam Doss on 18th March, 1962 a 
vacancy occurred 1n the office of the trustee of the Math, and: there is also a dispi te 
‘betwecn the-respondent and Devendra Doss, regarding the right of suecession to 
‘stich office. ln view of the fact that the necessary. conditions fo: invoking section 53 
exist, the assumption of management of the Math was taken over, by the Assistant 
Commissioner, Hindu Religious and Charitable Endowments for the proper manage- 
‘ment of the institution. It was also pointed out that the suit instituted, by Bhagwant 
Doss, O.S. No. 69 of 1965, claiming in himself the right to succeed, as a trustee, was 
still pending and that also shows there is a dispute, regarding succession to the cffice 
of the trustee. The appellant has also urged, that in any event, inasmuch as the 
tespondént has been appointud, to manage the institution, by the department, 
under section 53.0f the Act, and, as hc was continuing in such management by virtue 
of such appointment, the State had ample jurisdiction ta pass-orders cither of 
suspending, or even dismissing the respondent. ae. 


. -The learned Judges of the High.Court have- held that the respondent has 
succeeded as Mahant, on 18th March, 1962, on the death of Chetam Dass bv virtue 
ofthe Panchayat Agreement, of 29th October, 1947, and the compromise agreement, 
dated 15th July, 1961. Therefore, it cannot be said that-there was any vacancy 
in the office of the trustee of the Math, so as to enable the appellant te take action, 
under section 53:of the Act.. The Higk Court has in this connection, referred to the 

findings recorded, by the Subordinate Judge’s Court, ‘in favour ef the respondent, 
in. O.S. No. 50. 0f 1962.. The mere circumstance that after.a person has succeeded 
to the office ct the trustee, other people-lay ciaims to that office, and institute liti ga- 
tion for.that purpose, will-not, according to the High Court, give jurisidctien to the 
appellants to take action, under section 53-of the Act. The High Court is further cf 
the view that the dpp7lant’s action, in placing the respondent under suspension, is 
contrary to the directions given by the High Court, om 9th April, 1965, pending the 
disposal of the writ petitica,, The High Court is further of the view that the stand, 
taken by the appéllants; is quite contrary to the earlier stand, taken in their order, 
dated 5th June, 1962, wherein they had categorically stated that the civil Court’s 
decision-will -be coaclusive ard, final, regarding the succession to the office of the 
Mahant. This reason. ’is give by the High Court, as it was ef the vicw that the 
app llant shculd give duc respect to the decision, in O.S. No. 50 of 1962. On 
these giounds, the High Court quashed the order passed: 


: ae by the State Government. 
dated 9th September, 1966, placing the petitioner, under suspension, - : 


a Mr: Ram Reddy, learned Counsel: appearing for the appellants, has raised 
the'same contentions that were taken, before the High Court. In addition, Counsel 
has also painted out that the decision, in O.S. No. 50 of 1962, has not become firal 
inasmuch 2s Devendra Doss, wha lost that litigatior; has filed A.S. No. 476 nf 1966, 
which is stil] pending. Counsel further points out that, in view of the dispute raised : 
by Devendra Doss, by, making a claim -for the trusteeship of the Math, before the 
Government, the Wit P:tition No. 602 of 1962, filed by the said party, as well as 
the: various suits, referred-to above, will clearly show that there is a dispute regard- 
ing the succession.to the office of the trustee*of the Math, when a vacancy occurred; 
S—13 
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on the death of Chetam Dass, on‘18th March, 1962. Therefore; action taken by 
the appellant, in the interests ef the institution, was perfectly valid. Counsel also 
urged that inasmuch as the respondent is functiaring as Manager of the institution, 
by virtue of his appointment, on 5th June, 1962, oy the Government, subject tothe 
conditions mentioned therem, the Government was competent to take disciplinary 
action, as against the respondent, for breach of those couditions. 


Mr. V. Rangacharya, learned Counsel for the respondent, fully supports tlie. 
reasons, giyen by the learned Judges of the High Court, for . accepting the claim 
made by his client, in the writ petition. " , 


The short question, that arises, for consideratien, is as to whether the Assistant 
Commissioner, Hindu Religious and Charitable Endowments had jurisdiction to 
assume Management of the Math, in question, under section 53 of the Act. That 
will depend on the’ further question as to whether the State Government had juris- 
diction to place the respondent, under suspension, as they have purported to do, 
by their arder, dated 9th September, 1965. The answer ta the above question is. 
to be decided, by reference ta section 53 afthe-Act. Section-52 of the Act, accurs in. 
Chapter IV, relating to Maths. Sub-sectien (1) of that section, enables the Commis- 
sioner or any two or more persons, having interest'and having obtained the consent, 
in writing, of the Commissioner, to institute a suit, ta obtain a decree for removing 
the trustee af a math or a specific endowment attached to a math, for any one or 
more of the grounds mentioned, in clauses (a) to (f), therein. Section 53, which 
is the material section, and which relates ta filling of vacancies is as follows : 


“53. (I) Whena vacancy occurs in the office of the trustee of a math or 
specific endowment attached to.a math and there is a dispute respecting the right 


of succession te such office, or, . 
when such vacancy cannot-be filled up immediately, or 


when the trustee is a Minor and has no guardian fit and willing te act as: 
such or there is a dispute respecting the person who is entitled ta act as guardian, or 


when the trustee is by reason of unsoundness of mind or other mental or 
physical defect ar infirmity unable to discharge the functions of the trustee, 


the Assistant Commissioner may take such steps and pass such order as he 
thiaks proper for the temporary custody and protection of the endowments. of 
the math or of the specific endowment, as the case may be, and shall report 
the matter forthwith to the Commissioner. 


(2)-Upon the receipt of such report, if the Commissioner, after making such: 
inquiry as he deems necessary, is satisfied that an arrangement for the adminis— 
tration of the math and its endowments or cf the specific endowment, as the case 
may be, is necessary, he shall make such arrangement as he thinks fit until the 
disability of the trustee céases or another trustee succeeds to the office, as the 
ease may be. 


(3) In making any such arrangement, the Commissicner shall have due- 
_ regard to the claims of the disciples of the math, if any, 


(4) Nothing in this section shall be deemed to affect anything contained in- 
the Madras Court cf Wards Act, 1902,” , 

Section 53 (1) contemplates four contingensies, under which ‘the Assistant Commis— 
sioner may take steps for the temporary custady-and protection of the math. We 
are concerned, in this case; only with the first cantingency, referred to in that sub-- 
section. Before that provision can be invoked, twa conditions are necessary, viz. (a) 
a vacancy-must have occurred, in the office of the trustee of a math ; and (b) thrre- 
must be a dispute, respecting the right of succession to such office. In this case, it: 
is possible to say, in view of the claim mace by Devendra Dass, and the litigations: 
referred to, above, that there was a dispute respecting the right af succession to the: 
office of the Mahant. But, in order to give jurisdiction to the appellant to take 
Action, under the first contiagency, referred tc in sub-section (1) of section 53, the: 
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two conditions adverted to abave, will have to exist. In this case, it is the claim af 
the appellant that there was a vacancy, in the office of the trustee of the Math, on 
18th March, 1962, when Chetam Doss died. On the other hand, according to the 
respandent, there was no vacancy in the office of the Mahant, at that time, because, 
on the death of Chetam Doss, the respondent succeeded to the office of the Mahant. 
Therefore, the point to be conside ed is, as to whether a vacancy has occurred, in 
the office of the trustee of the Math, on 18th March, 1962. That there must be an 

actual vacancy, un-filled, is clear, from the wording of section 53 (1), when it deals 
with two different ccntingencies, providing for the assumption of management. 
Under the first contingency, a vacancv should have occurred in the office cf a trustee 

ofa Math, and there is a dispue in respect of the succession to such office. ‘That is, 
the office has not been filled in, by anybady having a primu facie legal right to assume 

management.. Similarly, the second contingency, contemplated under section 53 (1, 
when assumption of management can be made by the Department, is when a vacancy 
occurs in the office of a trustee of a Math and when such vacancy cannot filled up 
immediately. This clearly shows that there must be a vacancy, as a fact, ir the 

sense that nobody with any legal right has assumed office of the trustee of a Math. 


In this case, as we have pointed out earlier; the High Court has accepted the 
claim of the respendent that by virtue of the Panchayat Agreement dated 29th 
October, 1947, and the compromise agreement, dated 15th July, 1961, the respon- 
dent has succeeded to the office of the trustee of the Math, on 18th March, 1962, 
on the death of Chetam Doss. The supreme autho-ity, according to the High Court, 
the Akada Panchayat, has also approves of the said appointment, by reso'ution of 
the same date. We do not propose to consider the findings recorded in O.S. No.50 of 
1962, which are no doubt in favour of the respondent, because that decision is the 
subject of an appeal, in A.S. No. 476 of 1966. Nor do we prapose to consider the 
claim of Bhagwan Dass, in O.S. No.69 of 1965, which is still pending adjudication, 
at the hands of the Court, But even without reference te thase litigations, the view 
of the High Court that there is no vacancy ir the office of the trustee of the Math 
which alone will give jurisdiction to the appellant to take action under section 53 (1), 
can be accepted as correct, for the other reasons, mentioed by us earlier. 


Mr. Ram Reddy, learned Counsel! for the appellants, further points out that, 
in this case, the respondent is in management of the Math, by virtue of the appoint- 
ment made, by the State Government, on 5th June, 1962, and therefore the State 
Government is entitled te take disciplinary action against him for breach of condi- 
tion, under which he was holding that office. Counsel also invited our attention to 
the averments made by the respondent himsclf, in Writ Petition No. 602 cf 1962, 
that the State Government has appoirted him asinterim Mahant. The stand taken, 
by the respondent, in Writ Petition Nc. 602 of 1962, cannot assist the appellant, 
because he was interested then in fighting the claim made by Devendra Doss, in the 
said writ petition. In resisting such claim, he has, no doubt, made reference to the 
fact that his right to function, as Mahant, cannot be disturbed, as the State Govern- 
ment has appointed him as interim Mahant. Therefore, the stand taken by the 
respondent, in the said writ petition, must be urderstcod in the said context. 


No deubt, normally, if it is established that the respondent’s only right to func- 
tien as Manager of this institution, is exclusively on the basis of the Government 
order, dated 5th June, 1962, there will be censiderable force in, the contention of the 
learned Counsel for the appellant that the State Gavernment has gr t jurisdiction to 
take disciplinary action, Sato the respondent. But the facts in this case show that 
the position is entirely different. If the respondent, as held by the High Court— 
with which view we are ja agreement—has succeeded tc the office of the trustee af 
the Math, cn the death of Chetam Dass, on 18th March,.1962, in his own right, the 
mere circumstauce that the Gavernment also passes an crder appointirg him as 
interim Mahant, or Manager, later, will not take away the right of the respondent tc 
function 2s trustee, on the basis ofhis orjginalright. Onceitisheld thatrespondent 
is not hold’ng the office of the Makant, exclusively on the basis of the order af the 
Government, dated 5th June, 1962, it follows that the appellant has no jurisdiction 
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to pass an order, placing the respondent under suspension, as that virtually amounts. 
to a removal of the trustee of a Math. The removal of a trustee of a Math can be 
done only-in the manner, and in the circumstances, mentioned in section 52 of the 
Act. , Therefore, the view of the High Court that the-arder of the Government 
placing the resvondent under suspension, 1s-not valid, is correct. j 
‘The result, is, that the appeal fails, and is dismissed. In’ the circumstances 
of the case, there will be no order as to costs. l 
S.V.J. - . K —— Appeal dismissed. 
THE SUPREME COURT OF INDIA.” 
(Givil Appellate Jurisdiction.)  - 
`- Present :—Mr. K. N. WANcHOO, Chief Justice AND G. K. Mirrer, J. 


The Andhra Prabha Ltd. and anather .: Appellants* ` 
ve | t 
‘The Secretary, Madras Union of Journalists and others .. Respondents. 


Industrial Disputes Act (XIV of 1947), sections 25-F, 25-FF, 25-FFF (1)—Newspaper 
. Publishing Company E. N. (P) Lid —Dailies and Periodicals published from Madras 
in three different languages— Transfer of rights to new companies—Effect—Publication 
‘of all papers-and periodicals ceasing on 28th April, 1959-—Some persons retained to take 
care of valuable equipment and properties—Fazlure to inform Provident Fund authorities 
—Only an omission— Teleprinters, paid for upto to a later date and user by the new com- 
` -panies—New Companies getting help from the directors of E. N. (P) Ltd.,—No inference 
that they are benamidars possib:e. . 


Andusirial. dispute—Transferee company undertaking to take over all employees of the transferor 
- company—Conditions of service same—No break in service—Employees protesting against 
transfer and launching a strike—Strike illegal—Closure, by management not a lockout. 


-.A Private Limited Company E. N. (P) Ltd., owned and published newspapers 
and periodicals in’3 languages from Madras—English, Tamil and’Telugu. The 

_chairman of the Company R. G. was also a director of a private Company which 
owned, and controlled: a press and paper at Delhi. -~ % 

It was resolved by the-Board of Directors of E. N..(P) Ltd.;on 11th April, 1959, 
.that-it should-cease to carry On business as proprietors of the various newspapers 
‘and to selLaway its various.publications at different centres as also’to sell, hire or 

»otherwise.dispose -of its printing plants machinery and equipmeni and. also 
“` license or lease out its preMises at various places. In pursuance théreof an agree- 
" ment.was entered into between: E. N. (P)-Ltd., and Andhra Prabha (P)- Ltd., 
"Vijayawada that E: N: P; Ltd., would sell and A. P. Ltd., would purchase as a 
"going concern the proprietary.rights of printing and‘publishing the Telugu daily 
_.and Illustrated Weekly-etc.: The employees of E. N. Ltd., got scent of the same 
‘and: protested. against the proposal to shift to Vijayawada. On completion of 
the transaction : the Action Committee of the Employees were informed thart -the 
management had sold the rights of editing, printing and publishing the Andhra 

~ Prabha daily and Illustrated Weekly edition to a new company Andhra Prabha (P) 
"© Ltd., Vijayawada which company has agreed to takeover all employees employed 
‘at the time of t -king ‘over without any break in the continuity of service and on 

the same terms and conditions as before. ee l 

` It is alleged’ by the management that acts of sabotae .and indiscipline were 
“committed on 26th April. The scrike of the workers started at 4-30 P.M: on 27th 
: April.and publication of all papers was stopped. Notice to the above effect was 
_ given for publication in the Hindu and the whole of the above facts were published 
on the 29th April. It was also stated therein that because of the closure of publi- 
cation of the papers the seryices of the workman and working Journalists were 

- *.C.A. Nos. 1078 and: 1079 of 1965 and 9 of 1966. -> "| 4th May, 1967.. 
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_ dispensed with and any amounts due to them under section 25-F of the Industrial 
' Disputes Act would be paid to them—Rs. 7 lakhs so due was paid later.. 


The Industrial dispute thus raised was decided by a special tribunal whick 

found that R. G. the chairman of-E. N. Ltd., did not given any verbal assurance 

` in 1958 that no part of the business would be shifted elsewhere, that there was 
~ a lockout and a closure resulted ‘only in October, November, 1959. 


The questions arising for decision-in.the appeal are the said two points and 
the contention of the employees that the new ORE were only benamidars 
of E. N. Ltd. 


Held, on facts, -no > verbal assurance was given by. R. G. the chairman of E. N. 
7 (P) Ltd., that no part of = business will be ence eias as held by the Ap- 
Pai Tribunal). 


In industrial law, a new company whick is an ET legal entity 
cannot be called a benamidar for another older organisation because there was 
. In both companies a person or mony cf persóns who, could guide the destinies of 
` the two new companies. ; ; 


Where the ownership or management of an a is eauaieered 
whether by agreement. or operation of law from, the employer to anew 
‘employer every workman who has been’ in contiriuots service for not’ less 
. than one’‘year'in that . undertaking immediately before such’ transfer 
shall be entitled to notice and compensation tinder section 25-F of the Act asif he 
was retrenched, ; but it will not apply to a workman. if his’ service is not inter- 
rupted and the terms and conditions of service after transfer is notin ary way less 
-favourable than before. In the instant case it was provided ir the transfer agree- 

‘ment that all the employees would be absorbed and those’ unwilling -to go. to 
- Vijayawada would be paid by E.N. (P) Ltd., the amounts due under section 25-F. 


Where an undertaking i is closed down for any reason whatever, every workman, 
who has put in one year’s continudus sérvice shall be entitled under section 25-FFE 
(1) to notice and compensation in accordance with the. provisions of section 25-F. 


To all intents and purposés the business of the Company was closed from 29th 
April, 1959 ; whatever might have been the motive behind the closure it-was. an 
effective one from April, 1959. and there is no reason to hold. (with the Tri 
bunal) that the closure became effective only in ‘November, 1959, > > i 


The fact that some employees, of whom a reporter was ‘one, Were retained to. 
‘take caré of valuable equipments cannot lead to the inferer cé that it did not close 
down, but could take over whenever it wanted to. The failure to inform Pro- 

` vident Fund Authorities, the.teleprinter service—which had ‘been _fiaid for upto a 
Gertain date—was in. use till October, 1959. would not -eitner by themselves oF 
taken in conjunction with other circumstances aed the - es that they. 
were for the use of E. N. (P) Ltd., ifmecessary, 


`The closure cannot also be held an assumed one, “The strike by the sanoni 
in the-circumstances Was not justified. and the management was: PaaS to close 
down on 29th April, 1959. ` 
Appeals by Special Leave from the Award, dated the 31st July, 1963 of pre 
Special Industrial Tribunal, Madras in ‘Industrial Dispute No. 1 of 1962. 


N. G. Chaiterjéz, Senior Advocate (R. Ganağathy. Tyer,- Advocate, with him); 
for Appellants (In C.As. Nos. 1078 and 10% of 1965) and the Respondents (In 
G.A. No. 9 of 1966): 

S. Mohan Kunaramangalom, Senior Adrani (M. K. Ramana Mrs. 
Shyamala Pappu, M/s. Nagarathnam and Madan Mohan, Advocates, with - him); 
for Appellant (In C.A. No. 9 of 1966) and Respondents Nos, 1 and 2 (In C.As. Nos. 
1078 and 1079 of 1965). 


R. Thiagarajan, Advocate, for Respondent No. 3 (In C.A. No. 9 of 1966). 
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The Judgment of the Court was delivered by , p 

Mitter, J—These ‘are three appeáls from an award, dated 3)st Jely, 1963, 
made by the ‘Special Industrial Tribunal, Madras. At the time when the reference 
‘was made, the parties te this dispute were on the one hand, the workers and the 
staff and the working journalists employed under the Express Newspapers (P.) 
Ltd. and on the other hand, the private limited company called the Express News» 
papers (P.) Ltd. The latter, hereinafter referred to as the Compary, awned and 
published newspapers, and periadicals from Madras. These may be split into three 
groups. The first group comprised of the Indian Express (Daily), Sunday Standard 
(Weekly) and Screen (Weekly): all these were published in English. ‘The second 
group consisted of Andhra Prabha (Daily) and the Ardhra Prabha Illustrated 
‘Weekly (Weekly): these were published in Telugu language. The third group 
consisted of two papers, Dinamani (Daily) and Dinamani Kadir (Weekly); these were 
in Tamil language. One Ramnath Goenka was the Chairman of the Board of 
Directors of the company incorporated in 1946. He was also one of the directors 
‘of Express Newspapers Ltd. which owned and controiled a press and paper at Delhi 
‘The group of newspapers at Madras does not seem ta have prospered much before 
1956. It started making sizable profits from that year. 7 


The reference which was made by the Government af Madras on 30th April, 
1959 under section 10 (1) (d) of the Industrial Disputes Act contained two questions¢ 


a Sl) Whether the transfer of the publication of “ Andhra Prabha’* and 
“Andhra Prabha Illustrated Weekly” to “Andhra Prabha (P.), Ltd., in 
Vijayawada is justified and to what relief the workers and the working journalists 
are entitled ? a 


(2) Whether ‘the strike of the workers and working journalists from 27th 
- April, 1959 and the consequent lackout by the Management of the Express 
_ Newspapers (P.), Ltd., are justified and to what relief the workers are entitled P”? 


‘This was later transferred by an order dated 3rd November, 1962 to the Special 
Industrial Tribunal whirh has made the award. Before that date however the 
matter had come up to this Court in appeal from Writ Petitions filed in the Madras 
High Court on the Ist May, 1959 and 5th May, 1959 challenging the validity of 
the order rade under section 10 \3) and the jurisdiction of the Industrial Tribunal 
to adjudicate upon the dispute on the ground that there wasno Ieckout but a closure 
of the company’s business.’ This Court in the Management of Express Newspapers 
Lid. v. Workers and Staff', held that the preliminary enquiry as to jurisdiction should 
be made by the Industrial Tribunal itself taking into account ‘all facts which are 
relevant and material. | 


On the application of the workmen for addition of parties, the Andhra Prabha 
Ltd., the Indian Express Newspapers (Madurai), Ltd., and the Express Newspapers 
Ltd., a public company were added as parties before ‘he Special Tribunal. 


As the dispute which the Special Tribunal had’-ta adjudicate upon was not 
the first of the kind between the company and its workers, it is necessary to take note 
of a few fact: which are to be found in the judgment of this Court, dated 2nd August, 
1962 mentioned above. This narration, according ta the Court in the former 
judgment, forms the background of the present dispute between the parties. In 
March, 1957, a dispute arose between the parties on certain points including bonus. 
This was referred for industrial adjudication ending in an award in 1957. In 
March, 1958 the company notified its intention ta retrench 69 workmen and this 
led to another dispute which was referred for adjudication. The unicns made 
certain complaints ta the State Government which led ta the interventian by the 
Home Minister of the State but without any success. On 30th.October, 1958 the 
company gave notice to the workmen and working journalists that it was going to 
close down its business at Madras with effect from Ist December, 1958 on the 
allegation inter alie that there were persistent labour troubles and indiscipline on the 
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part of labour. ‘Fhe Home Minister again intervened and this time with success. 
On 6th November, 1958 a settlement was arrived at between the Management and 
the emplayees and journalists ini the. presence of the Labour Commissioner of Madras. 
The terms of agreement were reduced into writing and the only ones which may be 
neted are; 


s“ (1) Al the employees retrenched on 30th April, 1958 would be reinstated 
with continuity of service. 
_ # pe * x E * 


(10) In view of the settlement the Management would withdraw the natice 
of closure and announce the same on the notice board. 


The settlement was to be operative for 24 years: According to the workers, Mr. 
Goenka gave an assurance on 6th November, 1958 that he would not shift the publi. 
cation of any of the papers mentioned from Madras to Vijayawada during the said 
period. 

On the former accasion, when the matter was before this Court reference wag 
made to this assurance and this Court held that this was a subject which the Indus- 
trial Court would have.to go into. According to the management it was felt in 
November, 1958 that the Telugu papers should be published from Vijayawada, 
an additional consideration for the same being the suggestion of the Press Cammis- 
sion in regard to the diffusion of contral of newspapers. Leaving out of considera- 
tion the intention of Ramnath Goenka at or about that time, we may praceed to 
note the events which followed thereafter. On 17th January, 1959 notice was 
given of an extraordinary general meeting of the shareholders of the company to 
consider- certain resolutians. The meeting was actually held on 11th February, 
1959 and one of the resolutions passed was that the company should cease to carry 
on business as proprietors of various newspapers and that in pursuance thereof the 
company would close or transfer and sellits various publications at Bombay, Madras, 
Madurai and Delhi to other parties and sell, hiré aut or otherwise dispose of its 
printing plant and machinery and equipment and also license or lease out its pre- 
` Mises at various places. Another resolutian authorised the directors to take all 
steps necessary for the-closing or sale and transfer of various publications as they 
may think fit and at such prices - and on such terms as they might consider best. 
The workers must have got a scent of this and the Secretary of the Express News- 
papers Employees’ Union (hereinafter referred to as the Secretary) addressed a 
letter to the Chairman of the company on 31st March, 1959 to the effect that the 
employees had came to learn that four units of the rotary machine at Madras had 
been dismantled and removed to Vijayawada with a view to starting an edition of 
the Andhra Prabha there. Reference was also made to the assurance alleged to 
have been given before the Home Minister to drop the proposal to shift the Andhra 
Prabha and a discussion with the addressee was asked for. It appears that there 
‘was a reply to this letter on 2nd April, which is however not included inthe record. 
On 13th April, 1959 the Board of Directcrs of the company passed certain resolutions. 
One of them was that the company would sell and transfer and the Indian Express 
(Madurai) (P.), Ltd. would purchase as a going concern the proprietary rights of 
pnrting and publishing the Madurai edition of the English Daily newspaper known 
as the Indian Express, the Madurai Edition of the English Weekly known as the 
Sunday Standard and the Madurai edition of the Tamil Daily known as Dinamani 

(inclusive of the Sunday edition). Another resolution passed was to the effect that 
the company would sell and the Andhra;Prabha (P.), Ltd. Vijayawada would purchase 
as a going concern the proprietary rights of printing and publishing Andhra Prabha 
and Andhra Prabha Illustrated Weekly together with the aptior. to purchase from 
the company the right to print, edit and publish the English newspaper known as the 
Sunday Standard for circulation in the State of Andhra Pradesh only on terms and 
conditions set out in the draft agreement. A third resolution was to the effect that 
the company would sell to the Andhra Prabha (P^, Ltd. Vijayawada the items of 
machinery set out in the schedule to the draft-agreement for a price of Rs. 1,75,000 
on the terms set out in the draft agreemept. On 15th April, 1959 an agreemient 
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‘was actually entered into between the company and the Andhra Prabha (P), Ltd. to 
the effect that the vendor had agreed to sell and the purchaser had agreed to buy the 
goods set aut in the schedule thereto as soon as convenient and the price payable: 
would ‘be Rs. 1,75,000 within one week of the purchaser ‘getting the machinery. 
On 20th April, 1959, the General Secretary of the Madras Union of Journalists wrote 
to the Director of the company complaining that the writér had not heard in regard. 
to the issue raised in the letter of 31st March. The letter proceeded to record that 
the journalists had not been told exactly what the Management proposed to do but 
they had heard that a new company called the Andhra Prabha (P.), Ltd. had been. 
registered at Vijayawada and arrangements were being made to split up the other 
two Madras Papers, namely, the Indian Express and Dinamani into two’ separate 
companies.. According to the writer, thishad created a state of tension. On the same 
day, the Madras Union of Journalists at a meeting passed a resolution condemning” 
the action of the Management in announcing and effecting the sale of the Andhra. 
Prabha Daily and the Andhra Prabha Illustrated Weekly to a new company at 
Vijayawada which had been done. surreptitiously; and as a result thereof all the 
employees concerned might not be absorbed by the new.company. A complaint 
was also made ‘that the sale was really benami and a threat was -held out that unless 
the Management desistéd from the course of mala- fide closire -and break-up 
‘of the Madras-establishment'and purported sales to benami companies the employeés. 
would be compelled: tò go on strike as and from a date to be fixed by the joint action. 
committee set up under the-resolution,’’? On 21st April; a letter was sent tá the 
Ditecter of the-company fromthe Convener, Joint Action Committee in which it was 
said that unless a satisfactory reply-was sent regarding the matters mentioned in.the 
resolution within 72 hours; the Joint Action Committee would be compelled to. 
‘carry out the mandate of the workers calling for a strike. ae oS pe 


On 22nd April, 1959 there was-an agreement in writing between Andhra 
Prabha (P.), Ltd. and the company to the effect that the first named company had 
agreed to-purchase and the company had agreed to sell as a going concern the 
proprietary rights as editors, proprietars etc. of the Andhra’Prabha (Telugu daily) 
and the Andhra Prabha Illustrated Weekly together with the option to purchase 
from’ the vendor the right to print, edit ard publish the English newspzpers,- the 
‘Indian: Express and the English Weekly, the Sunday. Standard. The considera- 
‘tion for the sale of the proprietary rights in Andhra-Prabha.and Andhra Prabha 
S Weekly was fixed at.Rs. 25,000. Clause 11 of the agreement provided 
that: ‘ = 7 ae as in vo . . om ` ` ne ote Not a 

‘all employees now employed by the vendor in connection with the aforesaid 

two piublications.shall be taken over into the service of the purchaser company-. 
.. ‘as.and from the taking over date.’ `> © eae ee 


Clause 12 provided that the transfer of the two undertakings would’ be on the terms. 
that every workman and employee who‘had been in continuous service for. not less 
‘than one year in the said undertaking of the vendor immediately before the taking” 
over date would be`taken over by'the purchaser as and from such date.on the terms 
and conditions that-the services of the workmen and the employees had not been and 
‘would not be.deemed.to be interrupted'by.such transfer and the terms and ‘condi- 
tions applicable to.the workmen and’ the employees after such transfer would not 
ini-apy way be less favourable to them than those’applicable before ` the transfer 
and the purchaser would be legally liable to pay the workmen and employees, in the 
evert of retrenchment, compensation on the basis that his or their services had been. 
‘continuous and uninterrupted by such transfer. On 23rd April, 1959 the Director 
of the company wrote a letter to the. Joint Action Committee to the effect that the 
Management had -sold their right of editing, publishing; etc., the Andhra Prabha. 
Daily and the Andhra Prabha Illustrated Weekly to'a new company in Vijayawada 
assigning the reason therefor that it was in. the interest of the Telugu-speaking people 
that it should be produced and published from a Telugu centre. The terms and 
conditions with regard to the ahsorption by the new company of all staff and workers 
connected with the- business of the twos newspapers were also mentioned therein.. 
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Lastly, it-was said that with regard to such: of the staff as were not willing to go to 
Vijayawada their-services with the company would be terminated as the company 
had no work'to offer to them but they would be paid ell their dues. On 24th April, 
1959, the Convener, Joint Action Committee, characterised the Director’s reply of the 
93rd as highly unsatisfactory and stated that a rcsolution had been adopted to the 
effect that the workers would go.on strike at any time after the expiry of 24 hours. 
On the nextday the Director informed the Union that the cortemplated strike wauld 
be illegal and unjustified. On 27th April,.the Convener wrote.to the Director stating 
thatthe Management had rejected their demand to maintain the status quo regarding 
the publication of the three newspapers from Madras, specially Andhra Prabha. 
In addition false charges of sabotage and threats, and arrest had been made and. 
consequently the workers were compelled to give effect to the decision of 24th 
April, i.e., to go on strike. The watch and ward staff were however instructed to 
stay on duty. eine xy f a Kai > . : q na 


It is necessary to-note at this stage that according ta the Management some act 
of sabotage and gross indiscipline were committed on 26th April, 1959, namely, the 
mutilation and destruction, af one full page and. two gallies of Dinamani matter 
ahd rernoval of switch keys from three motor cars left in front of the office building.. 
Accord ing tc the statement ‘of Ramanath Goenka before the Tribunal: . 

. * During the whole of the 28th of April, the labourers demonstrated befnre ‘the 

_ office and prevented ingress and egress of staff members from the office building.. 

¥****T then decided to close down and issued a statement. through the Hindu 

informirg every one cf this.” - ot = oc : 

A aaticé to the above effect was published on the notice board of the company cn the 
27th and ‘a‘copy of it was sent by the Director to the Convener. . ` l 


* 


` The strike of the workers started ‘at 4-30 p.m. on 27th April, and publication af 
àll- papers was stopped. Natice to the above effect was given in the Hindu regarding 
the Indian Express, Dinamani. and’ Andhra Prabha. On the 29th of April, the 
closure notice was published in the Hindu in which it was mentioned that the 
Management, had intimated the workers by letfer dated 22rd April that they had 
sold their right of editing, printing. and publishing Andhra Prabha and Andhra 
Prabha Hlustrated Weekly to the Vijayawada company. Thé substance of the agree- 
ment between the two companies with regard to the workers was also mentioned in 
tnis notice. The workers had been notified that. the Management had decided to 
close with’ immediate. effect the undertaking and publication-of all the seven news- 
papers-at Madras:and to dispense with the services of the workmen, and the working 
journalists. Notice was-also given that they would’be paid their wages for.the period 
during which they had worked besides one.month’s salary in lieu of notice’prescribed 
under section’ 25-F and compensation as laid down under the:Act. Such compensa- 
tion amounting’ ta one of Rs,’7 lakhs was actually paid later on. 


On the 30th April:'the Management informed the Commissioner of Police with 
regard to the devlopmients ard published another notice in the Hindu regarding the 
clasure stating that most of the machinery had already been sold for cash and the 
building ofthe company advertised forrent. On the same day, the Madras Govern- 
ment issued a notice under section 10 (3) of the Industrial Disputes Act prohibiting 
the continuance of the strike and the lockout. This was followed by the two writ 
petitians in the Madras High Court.already mentioned. l 


- After the matter was-decided by this Court in August, 1962, the adjudication 
was taken up by the Special Industrial Tribunal before which some witnesses includ- 
ing Ramnath Goenka were examined and a large number of documents tendered in 
evidence. The-central question with regard to the first issue was, whether Ramnath 
Goenka had given a verbal assurance in November, 1958, that there would be no 
shifting of the venue of the publication of any of jhe papers from Madras to 
Vijayawada for 24 years. The Tribunal scrutinised the evidence both -oral and 
documentary in great detail and observed, that it was not satisfied that Ramnath 
Goenka had given any verbal assurance imputed tohim. The Tribunal further held 


S—14 
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that an assurance of the nature could not be inferred from the circumstances.of the 
-case with the result that the first part of the first issue was answered in the affirmative 
with the necessary consequence that the warkers could not be held entitled to any 
relief because of the transfer of these two publications. B 


Ofthe three appeals, the first two are by the Andhra Prabha, Ltd. and Indian 
‘Express Newspapers (Madurai), Ltd. and the second by the public company: styled 
the Express Newspapers Ltd., while the third appeal is by the employees of the 
‘Express Newspapers Ltd., against its Management. . 


. .No attempt was made before us to show that the Tribunal’s conclusion about 
‘the absence of the verbal assurance or the inference to be drawn in respect thereof 
from the circumstances was wrong. The substance of the argument on behalf of the 
employees was that there was really no closure but the transfer was in effect from a 
parent campany to daughter companies and in this connection reliance was placed 
on the judgment of this Court in Kays'Construction Co. v. Its Workers}, and the earlier 
decision in Workmen v. Dahingeapara Tea Esiate®, In the Kay’s Construction Co.’s case a 
private limited company was incorporated to continue and carry on the business 
activities of a proprietary concern. The former proprietor, his wife and the manager 
employed in the former business were three out of five diectors of the new company. 
“The dispute in regard to the refusal by the new company to continue some former 
employees in service was referred for adjudication to an industrial tribunal. It was 
-contended on behalf of the workmen that the alleged closure by the proprietor was 
not genuine or real and that the new company was successor-in-interest of the pro- 
_prietor and hence was bound to continue to’ employ the former workmen. It was 
also contended that there was in effect a lockout and the workmen concerned were 
entitled to reinstatement. The Tribunal found that the closure of the former business 
on the alleged financial grounds was not genuine, and.that the company, though in 
law a separate entity, was formed to carry on and continue the former business under 
a different name'and the refusal by it to employ some of the old employees amounted 
‘to a lockout with the result that a reinstatement of the workmen was ordered. The 
appeal by the company to the Supreme Court was dismissed. ‘This Court held that 
a case like the one before.it could not be decided principally on the consideration of 
the abstract point of law as to whether and whena successor in business is bound to 
‘continue in employment and workmen employed by the farmer.owner and having 
regard to the material findings of fact recorded by the Tribunal the validity of the 
award cauld not be questioned on abstract legal grounds. k 
In the Dahingeapara Tea Estate case?, there was an agreement between 
Dahingeapara Tea Company (the vendor) and Nikhli Jute Baling Company, Ltd. 
(the purchaser) whereby the vendor agreed to sell absolutely and thé purchaser to 
‘buy as and from Ist January 1954, the entire tea estate known as Dahingeapara Tea 
estate with all its gardens, bushes, machinery and appurtenances etc., at or for the 
‘sum of Rs. 9,50,000. The purchaser was to have the option of taking such members 
of the staff as it would in its absolute discretion consider useful ard sufficient for 
running it. The members of the staff as would be selected by the purchaser would 
‘be given fresh appointment and any liability whatsoever for their past services, 
including bonus, gratuity etc., would be on the vendor’s account. The dispute which 
‘was referred for adjudication was, whether the transfer of the management could put 
an end to the services of the staff of the tea estate and whether the agreement of 
transfer would deprive the members of the staff of their rights of service under the 
original contracts of service and of continuity of their services. The secand ques- 
tion was, whether the outgoing management was justified in proposing to terminate 
the services of the members of the staff from the time when the management of the 
tea estate had changed hands and whether the incoming management was justified 
in refusing to maintain the continuity ofservice. The- Tribunal found that the garden 
was sold as a. going cancern, that the services of the staff continued up to 4th January, 
1954, that retrenchment had not been necessitated by or on account of reasons of 
trade and that the transfer could not effect a change in the service conditions of the 
a er) 


1. (1958) 2 L.L.J. 660. i E 2 (1958) 2 L.L.J. 498. 
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staff. The-result was that the purchaser was held to be not justified in refusing to 
maintain the continuity of service. ‘The award directed that those of the members 
of the former staff who had been kept out of service in the garden in question from 
the time the new management had taken over charge but who would be willing to 
‘be reinstated in their former posts on the previous terms and conditions of their service 
‘be reinstated in their former pasts and that those of the members of the old staff 
wha had been kept out of service in the garden and had not since taken any employ- 
‘ment elsewhere be paid their salaries for the period of their forced unemployment 
‘which was caused at the instance of the purchaser. The Labour Appellate Tribunal 
‘set aside the award made by the Tribunal. This Court in appeal did not find it neces- 
‘sary to determine the larger question as ta whether, on a transfer of business as a 
going concern, the incoming management becomes a successor to the autgoing 
‘management and if so, to what extent the incoming management must recognise 
the right of labour already accrued as to gratuity, bonus etc., and to continuity of 
service. Itwas further observed that it was not the furiction of the Industrial Tribunal 
to decide the abstract question of law, whether on a transfer of management conse- 
‘quent on a sale, the services of workmen were automatically put an end to. But 
it was held that there was a dispute which could be referred for adjudication and 
the reference being competent the Tribunal had jurisdiction to go inta it and there 
was no reason for the Appellate Tribunal displacing the findings of the Industrial 
Tribunal, ; 


_ It will be noticed that these two decisions were given befare the amendment of 
the Industrial Disputes Act by the inclusion of section 25-FF and section 25-FFF, 
Now the two sections govern such cases. Under section 25-FF where the owner- 
ship or management of an undertaking is transferred, whether by agreement or by 
operation of law, from the employer in relation to that undertaking to a new 
employer, every workman who has been in continuous service for not less than 
one year in that undertaking immediately before such transfer shall be entitled to 
notice and compensation in accordance with the provisions of section 25-F as if 
the workman had been retrenched, This section however is not to apply to a work- 
man if his service had not been interrupted by such transfer, the terms and condi- 
tions of his service after transfer are not in any way less favourable to him than those 
applicable to kim immediately before the transfer and the new employer is, under 
the terms of such transfer, legally liable to pay to the workman in the event of his 
retrenchment, compensation on the basis that his service has been continuous and 
had not been interrupted by the transfer. 


_ Under section 25-FFF (1) where an undertakirig is closed down for any reason 
whatsoever, every workman who has been in continuous service for not less than 
one year in that undertaking immediately before such closure shall, subject to the 
provisions of sub-section (2), be entitled ta notice and compensation in accordance 
with the provisions of section 25-F as if the workman has been retrenched. We are 
not concerned with sub-section (2) in this case. The result is that if there is in fact 
a closure, section 25-FFF will come into play. In this case, however, it must be 
stated that the new company, Andhra Prabha (P.), Ltd. agreed to take over all 
employees at the time employed by the vendor in connection with the two 
publications as and from the date of taking over without any break in the conti- 
nuity of their service and on the same terms and conditions as before. 


It is impossible to Jay one’s finger on the exact cause for Ramnath Goenka 
making up his mind to transfer a part of the undertaking to Vijayawada and another 
part to Madurai, It may be because he really felt that the Telugu papers would do. 
better if printed and published at Vijayawada. It may also be that he wanted to 
cirumvent the recommendation of the Press Commission with regard to the wages 
payable by the bigger units of newspapers. Again there can be no doubt that he 
did not like the agitation of the employees and probably thought that by the dis- 
persal of the units the scope for agitation would be minimised. He was undoubtedly 
taking all steps in this regard as the resolutions passed by the shareholders of the 
company in February, 1959, followed by the resolution of the Board of Directors and 
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the agreement for sale of some machinery to the Andhra Prabha (P.), Ltd., on the: 
15th of April, 1959 would show, ‘The workers probably were nettled by the fact that 
they had not been consulted in regard ta all this. While it is not possible to say 
that the alleged acts of sabotage and indiscipline said to have taken place on 26th: 
April, 1959 were of a very serious nature, Goenka stated in his evidence before the 
Tribunal that after the demonstration of the labourers before his office on the 28th 
of Apri] and their prevention of ingress and egress of the members of the staff to and. 
from the office building he decided to close down his undertaking at Madras. l 


On the evidence-before the Tribunal to which out attention was drawn by 
Counsel'on both sides, it appears to us that while the. Management might have 
taken Into confidence the employees and discussed with them the scheme for the 
dispersal of the undertaking the decision to go on strike was unwarranted and dis- 
astrous.. Even if there had been no strike on the 27th of April, it seems to us that 
the scheme. of dispersal would have been given effect to afterwards although it was. 
the strike which precipitated ‘matters.’ - a o 

- The Tribunal has found that there was a closure but that took place not in 
April, 1959 but in November, 1959... In arriving at this conclusion the Tribunal 
relied on several factors. The first of these is that Andhra Prabha Illustrated. 
Weekly came to be printed at the Dinamani press by the Indian Express (Madurai), 
Ltd. and located in the block of buildings belonging to Express Newspapers- Ltd», 
situate in Mount Road, Madras, in pursuance of an agreement, dated 30th September, 
1960, between the Indian Express, “Madurai (P.), Ltd., and the Andhra Prabha (P.),, 
Ltd. ‘The Tribunal further foùnd that it was on the 2nd of September, 1960 that 
the offset rotary press'and allied. equipment belonging to Express Newspapers 
(P.) Ltd. and located in the Express Estate, Mount Road, Madras were hired to.the 
Indian Express Madurai (P.), Ltd. From this the Tribunal concluded that 


© the Andhra Prabha Daily and the Andhra Prabha Illustrated Weekly as also: 

- the Indian Express, Madurai edition and Dinamani Daily edition could have 

‘made use-of. the off set rotary press at the Express Estate, Madras, on occasions: 

when the usé of the offset rotary press became necessary till the machines were 
‘hired to the Madurai company under Exhibit M-46.” ; 


` In our opinion the existence of the offset rotary press at the Express Estate, 
Madras until they were hired out to the Indian Express Madurai (P.), Ltd. does 
not warrant the.conclusion that the company could have made use of the rotary 
press when it wanted to. We have got to judge things by what was done and-not 
by what could have been.done... —- oy ; 
-~ * Again the circumstances that some of these journals came to be published 
sometime after May, 1959 under new declarations made by publishers respectivel 
on behalf. of the Andhra- Prabha (P.), Ltd. and the Indian Express, Madurai (P.} 
Ltd. ‘cannot be taken into consideration for finding against the closure of the come 
Pany’s undertaking in April, 1959., The Tribunal appears to have placed some 
reliance on the fact that Ramnath- Goenka admitted having advanced a sum of 
Rs. 3 lakhs to the Madurai Company as also diverse sums totalling Rs. 27 lakhs to 
other companies including the two daughter companies (at Vijayawada and 
Madurai) up to the end of December,.1960. ‘The Tribunal found that (a) ultimately 
the Indian Express, Bombay, Ltd. purchased all the shares of Andhra Prabha. (P.), 
Ltd. and Indian Express, Madurai (P.), Ltd. and became a public company towards. 
the end of 1960; (b). Before the company became a public company, Ramnath 
Goenka and the members of his family held 4,000 out of 4,200 shares; (c) till May; 
1959 the company which owned the entire group of newspapers published by the 
same Management at three branch offices one in Delhi, a second in Madurai and 
the third in Bombay. Asa result ofthe splitting up, the position was that the Express 
Newspapers (P.), Ltd., in Delhi took up the Delhi publications, the Indian Express 
Bombay (P.), Ltd., took up the publications published by the company from Bombay, 
the Indian Express, Madurai(P.), Ltd., tookup the publications issued from Madurai 
and Andhra Prabha (P.), Ltd. Vijayawada took up the two Telugu publications. 
According to the Tribunal “ it was only the Madurai company and the Vijayawada 
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company that relied upon the support of the parent company after May, 1959 for 
printing and publishing the papers acquired by them.” The Trikunal further 
found that this position continued for some time after May, 1959 inasmuch as 


“ (1) The teleprinter service installed in the Express Estate Building, Mount 
‘Road continued to be used till the end of October, 1959 and out of nine circuits 
-comprised in the teleprinter service, seven were routed through Madras and these 
were allotted to the Madurai company for a period of three months commencing 
‘from Ist November, 1959. (2) Photographic materials used in the processing 

_ department maintained by the company up ta October, .1959 were purchased 
_ -by'the public company for the benefit of the two daughter companies; (3) thirty- 
two of the former employees of the company including a reporter were retained 
in the service of the company after April, 1959; (4) No intimation was sent to the 
"Commissioner or other competent authority under the Employees’ Provident 
` Fund Act of the termination of employment of 700 workmen and working 
journalists, and (5) After April, 1959 a common advertising department far the 
two daughter-companies was maintained at the Express Estate Building as could 
be seen from certain circulars issued in December, 1959.’’ 


From all this the Tribunal inferred that the suspension of the business was a 
‘Jockout at the inception and became a genuine closure only in October-November, 
"1959. Before us, reliance was placed by Mr. Mohan Kumaramangalam on some 
-of the above factors and the main plank of his argument was.that in fact the parent- 
-company launched and financislly helped the other companies which were reall 
“benamidars for the parent-company. We do not think that even in Industrial 
‘law a new company which is an ind-pendent legal entity can be called a benami- 
dar for another older organisation because there-was in ‘both companies:a person 

or family of persons who could guide the destinies of the two companies. The 
“Express Newspapers (P.), Ltd. was later transformed into a public company ard it 
would not be proper to describe the relationship of the Vijayawada and the. Madurai 
companics as daughter-comparies or as benamidars of the company. We have to 
“bear in mind that the company, t.e., Express Newspapers (P.),-Ltd. did nat came to 
an end in April, 1959. It only clos d its undertaking of publishing several news- 
papersand weeklies. It had very valuable property on its hands after April, 1959 
and some persons had to be retained in service to look after the property. “The 
fact that ane of them was a-rep»orter cannot lead to the inference that the company 
did nat close down its business but could take itup whenever it wanted to. Further, 
‘the failure to inform the Provident Fund authorities was an omission but that can- 
-not mean that the workers continued to-be in the service of the company or were 
‘meant to be taken back into its sefvice as soon as they became submissive to 
Ramnath Goenka; With regard to the teléprinter service, we were told. that it 
‘had been prid for up to a certain date and the fact that the Mcdurai and Vijayawada 
companies used the teleprinter service till the erd of Octaber, 1959 would not either 
“by itself or taken in conjunction with the other.circumstances, justify the conclusion 
‘that the company retained the teleprinter service for its own use, if necessary.: 


_. Toallintents and purposes, the business of the company was closed from the 29th 
sof. April, 1959 and whatever might have been thé motive behind the closure it was 
an effective one from April, 1959 ard we see no -rezson to held with the Tribunal 
.that the closure became effective sometime in November, 1959. : 


On behalf of the employees an application has been made for leading additional 
‘evidence. In this application events which tock place after the publication of the 
award are relied on as gaing.to show that the discontinuance of the pul lications 
from ‘Madras was a mere ruse and a device adopted by the company to coerce 
and intimidate the employees and that publicatien of the newsp:pers hed been 
-commenced soon after the publication cf the award. We do not thik it necessary 
to go into this matter at any length because a break of over four years had inter- 
-yened ‘in between and what the company does after thé lapse of this lang period 
cannot and ought not to.be taken into consideration in order to fird out whether 
the closure was a real one or was a mere device as suggested by the employees. 
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The evidence on record shows that Ramnath Goenka’s plan was not to give up the 
business of newspaper publications altogether but he wanted to distribute his: 
business to different places. Whatever may be the motive behind such plan, he 
had only carried out that plan into effect after the publication of the award and this: 
cannot lead us ta the conclusion that the closure was an assumed one, In our 
view, the strike was not justificd and the Management was entitled to close the 
undertaking on 29th April, 1959. i 


In the result, there will be no order on this application. The appeals by the 
companies are allowed and the finding on the second issue and the award set aside. 
Appeal No. 9 of 1966 by the workmen will have to be dismissed in view of the above.. 
There will be no order as to costs in all the appeals. l 


V.M.K. ys f i Appeals by the Company allowed ; 
En : J =, Appeal by the Workmen dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—R. S. BacHawat, J.M. Suerar anb V. Buarcava, JJ. 


Dwarampudi Nagaratnamba (In all the Appeals) — _ 1. Appellanis* 
i U. . í. . y 
Kunuku Ramayya and another, etc. - : .» Respondents. 


Transfer of Property Act (IV. of 1882), section 6 (hì\—-Gift of coparcenary property by a 
member belunging to Madras Schacl of Mitakshara Law to his concubine—Guift motivated 
by past cuhabitation—Whether™ hit by section 6 (h)—Velidity of gift—Whether 
subsequent disruption of joint family validates gift. 


Past cohabitation was the motive and not the consideration for the transfers in. 
question. The transfers were without consideration and were by way of gifts. 
The gifts were not hit by section 6 (4) of the Transfer of Property Act, by reason. 
of the fact that they were motivatea py a desire to compensate the concubine 
for her past services. l 


Though the transferor was free to make a gift of his own property to his con- 
cubine and it was not hit py section 6 (h) of the Transfer of Property Act, but, a» 
the properties gifted were coparcenary. properties, the transferor ceing governed. 
by Madras School of Mitakshara law, had. no power to make a gift of even his. 
undivided interest in the coparcenary properties to his concubine. 


Subsequert disruption of the joint family will not validate the invalid gifts. 


Appeals by Special Leave from the Judgment and Decrée, datea the gth 
February, 1962, of the Andhra Pradesh High Court in Tr. A. No. 558 of 1957 and. 
A.S. Nos. 89 and 157 of 1957 respectively. i i 


P. Ram Reddy, Senior Advocate (A. V. V. Nair and B. Parthusarathy, Advocates 
and O. C. Mathur, Advocates of M/s. F. B. Dadechanji @ Go., with him), for 


Appellant (In all the. Appeals). l 

C. R. Paitabhiraman and R. Ganapathy Iyer, Advocates for Respondents (In C.As.. 
Nos. 83 and 84 of 1965) and Respondent Nos. 1 to 5 (In C.A.No. 85 of 1965). 

. The Judgment of the Court was delivered by 

Bachawct, F —One Venkatacharyulu was the Karta of a joint family consisting 
of himself and his four sons The appellant was his concubine since 1945 until his. 
death on 22nd February, 1949. By two registered deeds purporting to be sale deeds. 
dated 15th April, 1945, \Exhibits A-1 and A-2), he transferred to the appellant. 
certain properties belonging to the joint family. In 1947-after the execution of 


è C. As. Nos. 83 to 85 of 1965. `e ` 19th July, 1967. 
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Exhibits A-1 and A-2 there was a disruption ofthe joint family and a severance of the: 
joint status between Venkatacharyulu and his sons. In 1954 his widow and sons 
instituted O.S. No. 12 of 1954 against the appellant for recovery of possession of the 
properties alleging that the documents dated 15th April, 1946, were executed with- 
out consideration or for immoral purposes.and were void. The appellant instituted. 
against his widow and sons O.S, No. 63 of 1954, asking fer gencral partition of the 
joint family proporties and for allotment to her of the properties conveyed by the 

two decds. She also instituted O.S. No. 62 nf 1954 against one of his sons and another 

person asking for damages and mesne profits for wrorgful trespass an the properties.. 
The trial Court dismissed O.S. No. 12 of 1954ard O.S. No. 62 of 1954 and decreed 

O.S. No. 63 0f 1954. From these decrees appeals were preferred in the High Court 
of Andhra Pradesh. The High Court co:.firmed the decree in O.S. Ne. 62 of 1954,. 
allowed the two other appcals, dismissed O.S. Nc. 63 of 1954 and decreed O.S. 

No. 12 of 1954, the decree for possession in respect of the properties covered by 
Exhibit A-1 beirg conditional on payment by the respondents of the value of 
improvements made by the appellant ta the properties. From the decrees passed 

by the High Court, the present appeals have been filed by Special Leave. 


The High Court found that the transfers under Exhibit A-1 and Exhibit A-2 
were not supported by any considerati n by way of cash or delivery of jewels. This 
finding is not challenged before us. The High Court held that the tra:.sfers. 
were made by Venkatacharulu in faveur of the appellant in view of past illicit 
cohabitation with her, such past cohabitatioa was the mative and not the considera- 
tion for the transfers and the two deeds though ostensibly sale deeds, were in reality: 
giftdeeds. It held that Venkatacharyulu had no p.wer tc make a gift of the jcint 
family properties, the two deeds were invalid and the subsequent severance of joirt 
status in 1947 cauld not validate them. . d 


In this Court, it is common case that future illicit cchabitation was not the object 
or the consideration of the transfers under Exhibit A-] and Exhibit A-2. ‘The appel- 
lant contends that Venkatacharyulu agreed to make the transfers in consideration of 
past cohapitation, having regard to section 2 (d) cf the Indian Contract Act, 1872, 
her past service was a valuable consideration and Venkatacharyulu was competent 
ta alienate for value his undivided interest in the coparcenary properties. The res- 
pondents contend that the transfers were by way of gifts and nct in consideration of 
the past cohabitation, anc Verkatacharyulu was not competent to make a gift of 
the coparcenary properties. In the alternative, the respondents contend that 
assuming that the transfers were made in consideration of past cchabitation, they 
were hit by section 6 (A) of the Transfer of Property Act, 1882. 


Our findings are as follows:— _ 


Venkatacharyulu and tbe appellant were parties to an illicit intercourse. The 
“two agreed to cohabit Pursuant to the agreemert each rendered services to the 
other. Her services were given in exchange for his promise under which she obtained: 
similar services. In lieu of her services, he promised to give his services Only ard not 
his properties. Having once operated as the consideraticr for his earlier prorcise,, 
her past services could not be treated under section 2 (d) óf the Indian Contract Act 
as a subsisting cansideration for his subsequent promise to transfer the properties to 
her. The past cohapitation was the motive and nct the consideration for the trans- 
fers under Exhibits A-1 and A-2. The transfers were without consideration and were 

by.way of gifts. The gifts were not hit by section 6 (4) of the Transfer of Property 

Act, by reason of the fact that they were motivated by a desire to compensate the 

concubine for her past services. 


In Mi. Balo v. Mt. Parbait1, the Court held that the assignment of mortgagee’s. 
rights to a woman in consideration of past cchabitation was not hit by section 6 (4) o 
the Transfer of Property Act and was valid. Properly.speaking, the past cohabita- 
tion-was the- motive 1nd not the consideration for the assigament. ‘The assignment. 





1. LL.R. (1940) All. 371 : A-LR. 1940 All. 385. 
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was withant consideration by way of gift and as suck -was not.hit by section 6 {A}. 
An Istak Kamu Musalman v. Ranchhod Kipru Bhate®, the Court tightly held that past 
-cohabitation was the motive for the gift under Exhibit 186, and the gift was valid but 
in holding that the ‘promises to make the gifts under other exhibits were made in 
consideration of past illicit cohabitation and consequently those gifts were invalid, 
rthe Court seems to have too readily assumed that past cohabitation was the consi- 
-deration for the subsequent promises. ; 


Venkataeharyulu was free to make a gift of his cwn property ta his concubine. 
“The gifts under Exhibits A-1 and A-2 were not hit by section 6 k) of the Transfer 
: of Property Act. But the properties gifted under Exhibit A-l and A-2 were copar- 
-Cenaly properties. Under the Madras School oi Mitakshara Law by which 

Venkatacharyulu was governed , he had no power to make a gift ofeven his undivided 
interest in the coparcenary properties to his concubine. The gifts were therefore 
yinvalid, ` l U T TE 

The invalid gifts were not validated by the disruption of the joint family in 1947. 
. After the.disruptioa of the joint family, Venkatacharyulu was free to make a gift 

of his divided interest in the coparcenery properties to the appellant, but he did 

-not make any such gift. The transfers under Exhibits A-1 and A-2 were and are 
aa We find no ground for interfering with the decrees passed. by the High 
Gourt. 7 


In the result, the appeals are dismissed. There will be orie set of costs and one 
“hearing fee, - 
SV. 2 7 3 Appeul dismissed, 
THE SUPREME GOURT OF INDIA. | 
- (Civil Appellate Jurisdiction.) 
po PRESENT :—K. N. WAncHOoo and V: RaMASWAMI, JJ. 


“D. Sanjeevayya ` u og +. Appellant* 
` wor U. ` =o oe balks A 
-The Eléction Tribunal, Andhra Pradesh and others œ: . . ~.. Respondents. 


Representation of the People Act (XLIII of 1951), section 150 (1 )—Scope—Duiy of Election 
Commission under—Election Petitien pending—Member concerned resigning during the 
pendency of: the petition—Election Commission if bound ‘to call for a bye-election 
without even waiting for the disposal of election petition, eo aS 

Anterpretation of Stutues—Rule of harmonious construction. 2 

. . The provisions of section 150 of the Representation of the People Act, 1951 
‘must be interpreted in the context of sections 84 and 98 (c). and other relevant 
provisions of.the same Act. It is a well-settled rile‘of construction‘ that the provi- 

` “sions of 4 statute’ should be so read as: to harmonise With one. another and one 

' section ‘cannot be uséd to defeat thdse of andther unless it iş ‘impossible to effect 

‘ reconciliation between them Crawford’s Statutory Construction, Refer: ed‘ to.. 
:; When an election petition has been refrred to a Tribunal by the Election Com- 
. ‘mission and the former is seized of the matter}; the petition has to be d’sposed of 
according to law. The returned: candidate cannot get rid-of an election petition 
filed against him by resigning his seat in the Legislature, whatever the reason: for 

‘his resignation may.be. ‘The petit‘oner in the > <lection p tition migi pray 

fo~ a declaration that himself or znother has been elected; that has t- b: decided 

before the seat can become vacant. a . ar ae Se. a 
Hence an Election Commission is not bound to notify or hold-a bye-election 

immediately after a vacancy is caused by the resignation of a member, especially 


1. (1946) 48 Bom.L.R. 775 : LL.R. (1947) Bom: 206, 217 : A.I:R=-1947-Bom= 198- - - 
* C.A. No. 1 of 1967; © 0. yr. NTT a 27th January, 1967. 
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when. an election petition regarding the same is pending before a competent 
' Tyibunah The Election Commission may suspend taking action under section150 
‘of the Act till the result of the election petition is known. The section does not 
say that the bye-election should be held forthwith or immediately. There may be 
situations in which the .Election Commission may not hola a bye-election at 
. allor hold the bye-election after some months. To hold otherwise, may lead to 
strange and anamolous~results in particulars cases: May’s Parliamentary 
Practice, Referred : 


Appeal by Special Leave from the Judgment and Order dated the rgth Septem- 
ber, 1966 of the Andhra Pradesh High Court in Writ Petition No. 1253 of 1965.7 


- B. Sen Senior Advocate, (T. Lakshmatah, M: M. Kshatriya, K. Venkaidramaiah 
and G. S$. Chatterjee, Advocates, with him), for Appellant. 


M. K. Ramamurthi, Shyamala Pappu anå Vineet Kumar, Advocates, for Respondent 
No. 2. ` 


R. H. Dhebar and S. S. Javali, Advocates, for Respondent No, 3. 
The Judgment of the Court was delivered by - 


Ramaswami, 7.—This appeal is brought, by Special Leave, from the judgment 
of the High Court of Andhra Pradesh dated igth September, rg66 in Writ 
Petition No. 1253 of 1065. 


At the last General Blection to the Andhra Pradesh Leglisative Assembly held 
in February, 1962, the appellant and the and respondent—P. Rajaratna Rao— 
were the contesting candidates for election from the Kodumurn constituency in 
Kurnool District. The result of the election was announced on 25th February, 
1962 and the appellant was declared to have been elected by a majority of about 
4,000 votes. The second respondent thereafter filed an election petition (Election 
Petition No. 180 of 1g62) under section 81 of the Representation of the People 
Act, (XLIII of 1951), hereinafter called the ‘Act’ calling in question the elec- 
tion of the appellant on the ground that various corrupt practices nad been 
committed at the election and claiming a two-fold relief namely, that the 
election of the appellant should be declared to be void and that respondent No. 2 
himself should be declared to have been duly elected. After the appellant had filed 
a written statement, the Election Tribunal, Hyderabad framed twenty-two issues 
but the trial of the election petition could not be proceeded with as the appellant 
filed several interlocutory applications raising various objections and after they were 
overruled by the Election Tribunal, the appellant filed several writ petitions in the 
Andhra Pradesh High Court. During the pendency of the election petition the 
appellant was appointed by the Presitient of India as Minister-for Labour and 
Employment in the Central Cabinet. Subsequent to that appointment the appel- 
lant was elected as a Member of the Rajya Sabha on 26th March, 1964. Thereupon 
the appellant resigned his seat in the Legislative Assembly on 8th April, 1964, and 
int'mated the same to the Speaker of the Assembly. On 2nd September, "1965 
the appellant filed the present Writ Petition (Writ. Petition No. 1253 of 1965) before 
the Andhra Pradesh High Court praying for a writ in the nature of mandamus com- 
manding the Election Commission of India to Act under section 150 of the Act and 
call upon the Kodumuru constituency to elect a person for the purpose of filling up 
the vacancy caused by the resignation of the appellant. The appellant also prayed for 
a writ ‘directing the Election Commission to withdraw Election Petition No. 180 of 
1962 from the file of the Election Tribunal, Hyderabad and to stay all further pro- 
ceedings in the trial of that election petition pending the disposal of the writ petition.’ 
In the course of argument before the High Court the appellant did not press the 
second prayer for ‘ directing the Election Commission to withdraw the election 
petition from the file-of the Election Tribunal, Hyderabad’. With regard to the 
first praver, the High Court held that no case was made out for the issne of a writ of 
mandamus to the Election Commission and accordingly dismissed the writ petition. - 


+(1967) 2 An.W.R. 53. 
§—I5 
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-. On behalf of the appellant the argument was put forward that as soon as the 
appellant resigned his seat in the Legislative Assembly under Articlé 1go. (3) (4) of 
the Constitution of India there was a duty cast on the Election Commission to take 
steps to hola a bye-election for filling the vacancy so caused under section 150 of 
the Act. It was contended that it was incumbent upon the Election Commission 
to discharge this duty immediately withont waiting for the result of the election 
petition filed by respondent No. 2 on 11th April, 1962. 


Article 190 (3) of the Constitution states T 
““ 19g0.—{3) Ifa member of a House of the Legislature of a State. 


: (2) becomes subject to any of the disqualifications mentioned in clause (1) 
of Article 191; or 
(b) resigns his seat by writing under his hand addressed to the Speaker 
of the Chairman, as the case may be, pe NF 
his seat shall therenpon become vacant.” 
Article 924 (1) of the Constitution provides : 
** The superintendence, direction and control of the preparation of the electoral 
` rolls for, and the conduct of, all elections to Parliament and to the Legislature 
of every State and of elections to the offices of President and Vice-President held 
_ under this Constitution, including the appointment of election tribunals for the 
decision of doubts and disputes arising out of or in connection with elections to 
Parliament and to the Legislatures- of States shall be vested in a Commission 
(referred to in this Constitution as the Election Commission).” 


Section 150 (1} of the Act states as follows : 


, “150, (1) When the.seat of a member elected to the Legislative Assembly 
of a State becomes vacant or is declared vacant or his election to the Legislative 
Assembly. is declared void, the Election Gommission shall, subject to the provisions 

_ of sun-section (2), by a notification in the Official Gazette, call upon the Assembly 
constiutency concerned to elect a person for the purpose of filling the vacancy-so 
caused before such date as may be specified in the notification; and the provisions 

_ of this Act and of the rules and orders made thereunder shall apply, as far as 
may be, in relation to the election of a member to fill such vacancy.” 


Section 84 of the Act provides t 


“CA petitioùér may, in addition to claimin g a declaration that the election of 
all or any of the returned candidates is void, claim a further declaration tnat he 


- himself or any other candidate has been duly elected.” 
Section. g8 reads as follows : l 
. -“ At the conclusion of the trial of ari election petition the Tribunal shall make 
"an order,— - aps ; 
. (a) dismissing the election petition; or 
- (8) declaring the election of all or any.of the returned candidates to be void; 
cor, . ae 
_ (ġ declaring the election of all or any of the returned candidates to be void 
.and the petitioner or any other candidate to have been duly elected.” n 


= te 


It was argued for the appellant that section 150 of the Act contemplates three contin- 
gencies on the happening of any one of which the Election Commission may call 
for a bye-election. The first contingency namely, the seat of a member becoming 
vacant arises When a.member resigns his seat; the second contingency namely,. 
the seat of a member being declared vacant, is brought about when a memper 
absents himself from meetings of the Houses of the Legislature for a period of sixty 
days without the permission of the House; while the third contingency arises when 
the election of a member to the Legislative Assembly is declared void by an Election 
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Tribunal under section 98 (b) of the Act at the conclusion of the trial of an election 
petition. It was argued for the appellant that the three contingencies contemplated 
by the section are mutually exclusive and upon the happening of any one of them 
an obligation is cast upon the Election Commission, to take steps to hold a 
bye-election forthwith. In the present case, it was pointed out that the first contin- 
gency has arisen namely, the seat of a member became vacant upon his resigpation 
and it was manifestly the duty of the Election Commiission to take steps forthwith 
to hold a bye-election to fill the vacancy irrespective of the fact that an election 
petition was pending in which the second respondent had asked for a declaration 
that the election of the appellant was void and aiso for the relief that he himself 
should be declared to he duly elected. =F 


We are unable to accept the argument of the appellant as correct. In our 
opinion, the provisions of section 150 of the Act must be interpreted in the context 
of sections 84 and g8 (s) and other relevant provisions of Part ITI of the same Act. 
If the interprctat‘on contended for by the ‘appellant is accepted as correct the 
vacancy must be filled by a bye-election as soon as a member resigns his seat not- 
withstanding the pendency of an election petition challenging his election. If the 
candidate who filed the election petition eventually gets a declarat’on that the elec- 
tion of the member is void. and that he himself had peen duly elected there will be 
two candidates representing the same constituency at the seme time, one of them 
declared to be duly elected at the General Election: and the other declared to have 
been elected at the bye-election and an impossible situation would arise. It canriot 
be supposed that Parlianient contemplated such a situation while enactine sect’on 
150 of the Act. Parliament could not have intended that the provisions of Part VI 
of the Act pertaining to election petitions should stand abrogated as soon as a 
member resigns his seat in the Legislature. Itis a well-settled rule of construction 
that the provisions of a statute should be so read as to harmonise with one another 
and the provisions of one section cannot be used to defeat those of another unless it 
is impossible to effect reconciliation’ between them. The principle stated in 
Crawfo:d’s Statutory Constructior at page 260 is as follows : 


* Hence, the Court should, when it seeks the legislative intent, construe al] 
of the constituents parts of the statute together, and seek to ascertain the legislative 
intention from the whole act, considering every provision. thereof in the light of 
the general purpose ard object of the Act itself, and endeavouring to make every 
part effective, harmonious, and sensible. This means, of course, that the Court 

. should atterrpt to avoid absurd consequences in any part of the statute and refuse 
to regard any word, phrase, clause or sentence superfluous, unless such a result 
is clearly unavoidable.” i 


Tt is- therefore not permissible, in the present case, to interpret section 150 of 
the Act in isolation without reference to Part III of the Act which prescribes the 
machinery for calling in question the election of a returned candidate. When an 
election petitior has been referred to a Tribunal by the Election Commission and 
the former is seized of the matter, the petition has to be disposed of according to 
law. The ‘Tribural has to adjudge at the conclusion of the pioceeding whether 
the returned condidate has or has not committed any corrupt practice at the election 
and secondly it has to decide whether the second respondent should or should 
not be declared to have been duly elected. A returned carididate cannot get rid 
of an election petition filed against him by resigning his seat in the Legislature, 
whatever the reason for his resignation may be. In the present case, the election 
petition filed by respondent No. 2 has prayed for a composite relief namely, that 
the election of the appellant should be declared to be void and that respondent 
No. 2 should be declared to be duly elected. In a case of this description the Elec- 
tion Commission is not bound immediately to call upon the Assembly constituency 
to elect a person for the purpose cf filling the vacancy caused by the resignation of 
the appellant. It is open to the Election Commission to await the result of the 
election petition and thereafter decide whether a bye-election should be held or not. 
If the election petition is ultimately dismissed or if the election is set aside hut no 
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further relief is given, a bye-election would follow. If, however, respondent No. 2 
who filled the election petition or any other candidate is declared elected the provi- 
sions of section 15a of the Act cannot operate at all because there is no vacancy to 
be filed. In the present case, therefore, we hold that the Election Commission is 
not bound under section 150 of the Act to hold a bye-election forthwith but may 
suspend taking action under that section till the result of the election petition filed 
by respondent No. 2 is known. 


_ This view is also supported by the circumstance that no time-limit is fixed in 
the section for the Election Commission to call upon the Assembly constituency 
concerned to elect a person for filling the vacancy. Nor does the section say that 
the Election Comm ’ssion shall had a bye-election “' forthwith ” or “ immediately ”. 
It is also conceivable that there may be a situation in which the Election Commission 
may not hold a bve-election at all or may hold the bye-election after a delay of 2 or 
3 months. Take for instance, a case where a member resigns his seat in the Legis- 
lative Assembly of a State 3 months before a General Election is due to be held. 
It cannot be suggested that the Election Commission is bound under section 150 (1) 
of the Act to hold a bye-election forthwith in that vacancy. Take also another 
instance where a member of an Assembly of Himachal Pradesh resigns his seat 
during winter. It cannot be argued that the Election Commission is bound to 
issue a notification for a bye-election forthwith though the climatic conditions are 
. unsuitable for holding such a bye-election. 


The view that we have expressed as to the scope and effect of section 150 of 
the Act is borne out by the following passage from May’s Parliamentary Practice, 
i7th Edition pages 176-177: 

“ Where a vacancy has occurred prior to, or immediately after, the first meeting 
' of a new Parliament, the writ will not be issued until the time for presenting 

election petitions has expired. Nor will a writ be issued, if the seat which has 
been vacated be claimed on behalf of another candidate. 


In December, 1852, several Members, against whose return election petitions 
" were pending, accepted office under the Crown. After much consideration, it 
was agreed that where a void election only was alleged, a new writ should be 
issued (Southampton and Carlow writs, 2gth December, 1852); and again, in 
1859 and in 1880, the same rule was adopted. 


Where the seat is claimed, it has been ruled that the writ should be withheld 
until after the trial of that claim (Athlone Election, 1859), or until the petition 
has been withdrawn [Louth Election Mr. Chickester Fortescue), 1866]. 


In 1859, Viscount Bury accepted office under the Crown, while a petition 
against his return for Norwich, on the grourd of bribery, was pending; and, as 
his seat was not claimed, a new writ was issued. Being again returned, a petition 
was presented against his second election, claiming the seat for another candidate. 

_ ‘The petition against the first election came on for trial, and the committee reported 

that the sitting Members, Lord Bury and Mr. Schneider, had been guilty, by 

their agents, of bribery at that election. By virtue of that report, Lord Bury, 

- under the Corrupt Practices Prevention Act, became incapable of sitting or voting 

` in Parliament, or, in other words, ceased to be a Member of the House; but as 

"a petition against his second return, claiming the seat, was then pending, a new 
writ Was not issued [Parl. Deb. (1859) 155, c. 865].” 


For these reasons we hold that the High Court was right in holding that n° 
case was made out for the issue of a writ of mandamus to the Election Commission 
and this appeal must be accordingly dismissed with costs. 


"RM. Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 
(Original Jurisdiction.) 
PRESENT:—K. N. Wancto0 Chief Justice , R. S. BAcHAwat,. V. RAMASWAM), 
G. K. Mirrer AnD K. S. Hedpe, JJ. _ 


The Andhra Sugars Ltd. and ‘another, etc. . .. Petitioners* 
v. 

The State of Andhra Pradesh and others .. Respondents 

Basti Sugar Mills Ltd. .. Tntervener. 


Andhra Pradesh Sugarcane (Regulation of Supply and Purchase) Act (XLV of 
~ 1961), seciron 21—Power of levy tax on purchases of sugarcane under Entry 54, List II 
‘of Constitution of India—Whether unconstitutional and ultra vires—Whether violative 

of Articles 14. and 301 of Constitution of India—Power to levy use tax. : 


Sale of Goods Act (II of 1930), section 4—Contract of sale—Whether there can be contract 
of sale under compulsion of statute. 


_ ‘To constitute a ‘ Purchase of goods’ within Entry 54, List II, Schedule VII 
of the Constitution of India, there must be an agreement for purchase of goods and 
the passing of property therein pursuant to such an agreement. 


Whether there can be contract of sale under compulsion of a statute or not, 
depends upon the facts of each case and terms of the particular.statute regulating 
the dealings whether, the parties have entered into a contract of sale of goods. 
Under Act XLV of 1961 and the Rules framed thereunder, the canegrower in the 
factory Zone is free to make or not to make an offer, the occupier of the factory 
is bound ‘to accept it. The resulting agreement is recorded in writing and is 
signed by the parties. The consent of the occupier of the factory to the agreement 
is not caused by coercion, undue influence, fraud, misrepresentation or mistake, 
His consent is free as defined in section 14 of the Indian Contract Act though he 
is obliged by law to enter into the agreement. The compulsion of lawisnot coercion 
as defined in section 15 of the Act. In spite of the compulsion, -the agreement is 
neither void nor voidable. In the eye of the law, the agreement is freely made. 
The parties are competent to contract. The agreement is made for a lawful 
consideration and with lawful object and is not void under any provisions. of 
law. There is thus a priority of contract between the parties. The agreements 
are enforceable at ldw and contracts of sale of sugarcane as defined in 
section 4 of the Indian Sale of Goods Act. The purchasers of sugarcane under 
the agreement can be taxed by the State Legislature under Entry 54, List TI. 


There can be levy of tax with reference to the tonnage and it may be levied on 
the occupier of the factory by reference to the weight of the goods purchased 
by him. The State Legislature may levy tax on purchases of cane required for use 
concemption or salein a factory. The State Legislature is competent to tax and 
also'to exempt from payment of tax sales or purchases of goods required for 
specific purposes. . 


The taxable event under section 21 is the purchase of goods and not the use 
or enjoyment of what is purchased. The tax is not on the entry ofthe cane 
into the factory, (itis not payable on cane cultivated by the factory and 
entering the factory premises). 3 


Under section 21, the same rate of tax is levied on purchases of all cane 
required for use, consumption or sale in a factory. There is no discrimination at 
all. A non-discriminatory tax on goods .does not offend Article gor unless it 
directly impedes the free movement or transport of goods. Normally, a tax on 
sale of goods does not directly impede the free movement or transport of goods 
Section 21 is no exception. It does not impede the free movement or transport 

- of goods and is not violative of Article 301. ) 
GS 


* W.Ps. Nos. 53,100,101,105 and 106 of 1967, ° ; 29th September, 1967, 
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The differential treatment of the factories producing sugar by means of vacuum 
pans, khandasari units producing sugar by the open pan process and canegrowers 
_using came for the manufacture of jaggery is reasonable. and has a rational rela- 

` tion to the object of taxation: The Legislature could reasonably treat the three 
sets of users of cane differently for purpose of levy. Section 21 is not violative 


of Article 14. -- 


Petition under Article 32 of the Constitution of India for enforcement of the 
Fundamental’ Rights. gt 


M..C. Setaluad, Senior Advocate (A. V. Koteswara Rao, K. Rajendra Chaudhuri and 
„K. R. Chaudhuri, Advocates, with him), for Petitioners (In W.P. No. 53 of 1967). 


. N.C. Chatterjee, Senior Advocate (A. V. Koteswara Rao, K. Rajendra Chaudhuri 
ae 3 . R Chaudhuri, Advocates, with him), for Petitioners (In W.P. No. 160 of 
1967). - a p ae ae ake 

A. V. Koteswara Rao, K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocate, 
for. Petitioners (In W.P. No. 101 of 1967). 


__ &. R. Chaudhuri and K. Rajendra Chaudhuri, Advocates, for Petitioners (In 
W.Ps. Nos. 105 and 106 of 1967). fa , 


__ C. K. Daphtari, Attorney-General for India (A. V. Rangam, Advocate, with 
him), for Respondents (In W.P. No. 53 of 1967). l , 


. P. Ram Reddy, Senior Advocate (A. V. Rgngam, Advocate, with him), | for 
Respondents: (In W.Ps. Nos. 100, 101, 105 and 106 of 1967). A 


. Sachin Chaudhary, Senior Advocate (G .L. Sanghi, Advocate and O.C. Mathur, 
Advocate of Mjs. F. B. Daduchanji & Co., with him), for the Intervener (In. W.P. 
No. 53 of 1967). . -_ 3 


_ The Judgment of the Court was delivered by _ 


.* Bachawat, F.—In, all these writ petitions under Article 32 of the Constitution 
‘the petitioners ask for:an order declaring that section 21 of the’ Andhra Pradesh 
Sugarcane (Regulation of Supply and Purchase) Act, 1961 (Andhra Pradesh Act 
‘XLV of 1961) is unconstitutional and ultra vires and a direction’ prohibiting the 
respondents from levying tax under section 21 and to refund the tax already collected. 
Section 21 of the Act is in these terms: A ma 


. 9x." (1) The Government may, by notification, levy a.tax at such rate’ not 
exceeding five rupees per metric tonne as may be prescribed on the purchase of 
cane required for use, consumption or'sale in a factory. - 


(2) The Government may, by notification, remit in ‘whole or in part such 
- tax in‘ respect of cane used or intended to be used in a factory for any purpose 
specified in such notification. io 
(3) The Government may, by notification, exempt from the payment of 
tax under this section— - os 


(d) any new factory which, in the opinion of the Government has substantially 


"” expanded, to thé extent of such expansion, for'a period. not exceeding two years 
_ from the date of completion of the expansion. eae i 


. (4) The tax payable under sub-section (1) shall be levied and collected 
from the occupier òf the factory in such manner and by such authority as may 

. be prescribed. l i 
(5) Arrears of tax shall carry interest atthe rate of nine per cent. per annum, 


(6) If the tax under this section together with the interest, if any, due thereon, 
is not paid by the occupier of a factory within the prescribed time, it shall be 
recoverable from him as an arrear of land revenue.” - 


yj Atiptina SuGars LTD. v. Stark oF a. r. (Bachawat, J.). ii9 


Section 2 (z) defines a factory which means any premises including the precincts 
thereof, wherein twenty or more workers are working or were working on any day 
during the preceding twelve months andin any part of which any manufacturing 
process connected with the production of sugar by means of vacuum pans is being 
carried on or is ordinarily carried on with the aid of mechanical power. Section 
2 (m) defines the occupier of a factory. By Ordinance Iof 1967 which was 
replaced by (Amendment) Act IV of 1967, the following new sub-section (1-A).was 
inserted and other consequential amendments were made in section 21 of the 
principal Act. 


“ (I-A) The Government may, by notification, levy a tax at such rate, not 
exceeding three rupees and fifty paise per metric tonne, as may, be prescribed on 
the purchase of cane required for use, consumption or sale in a khandsari unit.” 


Also the following sub-sections (kk) and (kk) were inserted in section 2 of the 
principal Act: l 


(kk) ‘khandsari sugar’ means sugar produced by open-pan process ina 
khandsari unit from sugarcane juice, or from rab or gur or both, containing more 
‘than eighty per cent. sucrose; i 


(kkk) ‘khandsari unit’ means a unit engaged or ordinarily engaged in 
manufacture of khandsari sugar and includes a bel.” 


It may be mentioned that sales and purchases of sugarcane are exempt from tax 
under the Andhra Pradesh General Sales Tax Act, 1957. The petitioners own 
sugar factories as defined in section 2 (i). Their agents are the ‘occupiers’ of the 
factories as defines in section 2 (m). They purchased cane from canegrowers 
Within their respective factory zones. The State Government had issued 
notifications levying tax under section 21. For the lastseveral years the petitioners 
have paid the tax on their purchase of sugarcane and further, demands are being 
made on them for payment of the tax. They challenge the vires and the constitu- 
tionality of section 21 on various grounds. The principal submissions were made 
by M. G. Setalvad who appeared in Writ Petition No. 53 of 1967 and his arguments 
were adopted by Counsel appearing in the other petitions. Mr. N. Q. Chatterjee 
who ‘appeared in Writ Petition No. 100 of 1967 raised a few additional contentions. 


The submission of Mr. Setalvad is that section 21 so far as it levies a tax on 
the purchase of sugarcane by or on behalf of the petitioners from the canegrowers 
in their respective factory zones is ulira vires the powers of the Legislature under 
Entry No. 54, List II, Schedule VII of the Constitution in the light of the decision 
in’ State of Madras v. Gannon’ Dunkerley &Co.,", - Now, in Gannon Dunkerley’s case}, 
the actual decision was that the Legislature-had no power under List II, Entry 48, 
Schedule VII of the. Government of-India Act, 1935 to impose a tax on the supply 
of materials under an entire and indivisible contract for construction of buildings. 
But the Court also held that the phrase “ sale of goods ” in the Entry must be inter- 
preted in’ the legal sense which it had in the Indian Sale of Goods Act; that the 
Provincial Legislature had no power to tax a transaction which was not a sale of 
goods in thatsense and that in order to constitute a sale there must be an agreement 
for sale of goods for a price and the passing of property therein pursuant to suck an 
agreement. Venkatarama Aiyar, J., said at pages 397-398: 


“ Thus, according to the law both of England and of India, in order to consti- 
tute a sdle it is necessary that there should be an agreement between the parties 
for the purpose of transferring title to goods which of course presupposes capacity 
to contract, that it must be supported by money consideration and that as a 
result of the transaction property must actually pass in the.goods. Unless all 
these eleménts are present, there can be no sale.”4 

———  —_:'00000€— Oo 
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In. the light of this decision, the expression ‘‘sale of goods ” in. Entry 54, -List II 
Schedule. VII of the Constitution must be given the same interpretation. On a 
parity of reasoning, to constitute a “purchase of goods” within this Entry, there 
must be an agreement for purchase of goods and the passing of property therein 
pursuant to such an agreement. . The question, therefore, is whether the purchases 
iby or on behalf of the petitioners from the canegrowers in their respective. factory 
zones were made under agreements of purchase and sale. 


It appears that the Cane Commissioner is empowered under section 15 of 

Act XLV _ of 1961 to declare any area as the factory zone for the purpose of supply 
‘of cane to a factory during a particular crushing season. Under section 16 (1) 
-on the declaration of the factory zone the occupier of the factory is bound to purchase 
such. quantity of cane grown in that area and offered for sale to the factory as may 
be determined by the Cane Commissioner in accordance with the provisions of the 
schedule.. Section 16 (2) prohibits the canegrowers in a factory zone from supplying 
or selling cane to any factory or other person otherwise than in accordance with the 
provisions of the schedule: -Section 28 (2) (/) empowers the Government to make 
‘rules providing for the form.of agreement to be entered into under the provisions 
of the Act. Rule 20 ofthe Andhra Pradesh Sugarcane (Regulation of Supply and 
Purchase) Rules, 1951 framed under the Act provides that a canegrower or a cane- 
.grower’s co-operative society may within 14 days of the order declaring an area as 
the factory zone or such extended time as may be fixed by the Gane Commissioner, 
offer in form No. 2 to supply cane grown in that area to the occupier of the factory 
“and such occupier of -the factory within 14 days of the receipt of the offer shall 
-enter into an agreement in form No. 3 or form No. 4 with the canegrower or the 
‘canegrowers’ co-operative society as the case may be-for the purchase of the cane 
offered.. Form No. 3 is the statutory form of agreement with a canegrower. By 
-the agreement in Form No. 3 the occupier of the factory agrees to buy and the cane- 
grower agrees to sell during the crushing season certain sugarcane crop grown in 
.the area at the m‘nimum price notified by the Government from time to time upon 
-the terms and conditions mentioned in the agreement. The agreement contains 
an arbitration clause and is signed by or on behalf of the occupier of the factory-and 
‘the canegrower. The agreement in Form No. 4 with a canegrower's’ co-operative 
society is on the same lines. All the terms and conditions of the agreements and 
.the mode of their performance are fixed and regulated by the Act and the Rules 
and orders made under the Act. Contravention of the provisions of the Act or of 
-any rule or order made under the Act is punishable under section 23. The mini- 
„mum price of sugarcane is fixed under the Sugarcane Control Order, 1966. ‘The 
learned Attorney-General and Mr. Ram Reddy attempted to argue that the occupier 
` of the factory has some option of not buying from the canegrower and some freedom 
of bargaining about the terms and conditions of the agreements. But after having 
-read all the relevant provisions of the Actand the Rules, they did not pursue this 
‘point. We are satisfied that under the provisions of Act {LV of 1961 and the Rules 
‘framed-thereunder, a canegrower in a factory zone is free to sell or not to sell his 
sugarcane to the factory. He may consume it or may process it into jaggery and 
- then sell the finished product. But if he offers to sell his cane, the occupier of the 
factory is bound to enter into an agreement with him on the prescribed terms and 
conditions and to buy cane pursuant to the agreement in conformity with the instruc- 
tions issued by the Cane Commissioner. The submission of the’petitioners is that 
as they or their agents are compelled by law to buy cane from the canegrowers their 
“purchases are not made under agreements and are not taxable under Entry No. 54, 


_ List IT having regard to Gannon Dunkerley’s caset. This contention requires close exa- 
„mination. : l 


Unider section 4 (1) of the Indian Sale of Goods Act, 1930, a contract of sale of 
goods is a contract whereby the seller transfers or agrees to transfer. the property in 
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goods to the buyer for a price. By section 3 of this Act, the provisions of the Indian 
Contract Act, 1872 apply to contracts of sale of goods save in so far as they are incon- 
sistent with the express provisions of the later Act. Section 2 of the Indian Contract 
Act provides that when one person signifies to another his willingness to do or to 
abstain from doing anything with a view to obtaining the assent of the other to 
such act or abstinence,he is said to make a proposal. When the person to whom the 
proposal is made signifies his assent thereto, the proposal is said to be accepted. 
A proposal when accepted becomes a promise. Every promise and every set of 
promises forming the consideration for each other is an agreement. There is mutual 
assent to the proposal when the proposal is accepted and in the result an agreement 
is formed. Under section 10, all agreements are contracts if they are made by the 
free consent of parties competent to contract for a lawful consideration and with a 
lawful object and are not by the Act expressly declared to be void. Section 1 2 
defines consent. Two or more persons are said to consent when they agree upon 
the same thing in the same sense. Section 14 defines free consent. Consent is said 
to be free when it is not caused by coercion, undue influence, fraud, misrepresenta- 
tion or mistake as definied in sections 15 to 22. Now, under Act XLV of 1961 
and the Rules framed under it, the canegrower in the factory zone is free to make 
or not to make an offer of sale of cane to the occupier of the factory. But if he 
makes an offer, the occupier of the factory is bound to accept it. The resulting 
agreement is recorded in writing and is signed by the part’es. The consent of the 
occupier of the factory to the agreement is not caused by coercion, undue in luence, 
fraud, misrepresentation or mistake. His consent is free as defined in section 14 of 
the Indian Contract Act though he is obliged by law to enter into the agreement. 
The compulsion of law is not coercion as defined in section 15 of the Act. In spite 
of the compulsion, the agreement is neither void nor voidable. In the eye of the 
law, the agreement is freely made. The parties are competent to contract, The 
agreement is made for a lawful consideration and with a lawful object and is note 
void under any provisions of law. The agreements are enforceable by law and are 
contracts of sale of sugarcane as defined in section 4 of the Indian Sale of Goods 
Act. The purchases of sugarcane under the agreement acan be taxed by the State 
Legislature. under Entry 54, List II. 


Long ago in 1702, Holt, C.J., said in Lane v. Cotton?: 


“ When a man takes upon himself a public employment, he is bound to serve 


the public as far as his employment goes, or an action lies against him for 
refusing.” ! 


The doctrine that one who takes upon a public employment is bound to serve the 
public was applied to innkeepers and common carriers. Without lawful excuse, 
an innkeeper cannot refuse to receive guests at his inn, and a common carrier 
cannot refuse to accept goods offered to him for carriage See Halsbury’s Laws of 
England, grd Edition, Volume 4, Article 375 and Volume 21, Article 938. A more 
general appl‘cation of the doctrine was arrested by the growth of the principle of 
laissez faire Which had its heyday in the mid-nineteenth century. Thereafter, there 
has been a gradual erosion of the laissez faire concept. It is now realised that in the 
public interest, persons exercising certain callings or having monopoly or near 
monopoly powers should sometimes be charged with the duty to serve the public, 
and, if necessary, to enter into contracts. Thus, section 66 of the Indian Railways 
Act, 1890 compels the railway administration to supply the public with tickets for 
travelling on the railway upon payment of the usual fare. Section 22 of the Indian 
Electricity Act, 1910 compels a licensee to supply electrical energy to every person in 
the area of supply on the usual terms and conditions. Cheshire and Fifoot in their 
Law of Contract, 6th Edition, page 23 observe that for reasons of social security the 
State may compel persons to make contracts. One of the objects of Act XLV 
of 1961 is to regulate the purchase of sugarcane by the factory owners from the cane- 
growers. ‘The canegrowers scattered in the villages had no real bargaining power. 


2." Raym Ld.-646: $1 E.R. 17. 
S—16 


122 THE MADRAS LAW JOURNAL REPORTS—{SUPREME COURT). [1968. 


The factory owners or their combines enjoyed a near monopoly of buying and 
could dictate their own terms. In this unequal contest between the canegrowers 
and the factory owners, the law stepped in and compelled the factory to enter into 
contracts of purchase of cane offered by the canegrowers on prescribed terms and 
conditicns. ` 


In The Indian Steel @ Wire Products Ltd. v. The State of Madras’ the Court held 
that sales of steel products authorised by the Controller under clavses 4 and 5 of 
the Iron and Steel (Control of Product’on and Distribution) Order, 1941 were ex'gi- 
ble to tax under Entry 54, List II. The Court found that the parties had entered 
into contracts of sale though in view of the Order the area of bargaining between 
the buyer and the seller was greatly reduced, Hegde, J., speaking for the Covrt said 
that as a result of economic compulsions and changes in the political outlook the 
freedom to contract was now being confined gradually to narrower and nar. ower 
limits. We have here a case where one party to a contract of sale ‘s compellcd to 
enter into it on rigidly prescribed terms and conditions and has no freedom of 
bargaining. But the contract, nonetheless, is a contract of sale. 


In Kirkness v. John Hudson & Co., Lid.*, the House of Lords by a majority held 
that a compulsory vesting of title of the company’s railway wagons in the British 
Transport Commission under sect‘on 29 of the Transport Act, 1947 was not a sale 
within the meaning of the phrase “‘is sold” in section 17 of the Income-tax Act, 1945. 
Under section 29 there was a compulsory taking of property. The assent of the 
company to the taking was not required by statute. By force of law, the property 
of the company was taken without its assent. There was no offer, no acceptance 
and no mutual assent and no contract resulted. The House of Lords held that 
mutual assent was an element of a transaction of sale. In Gannon Dunkerley’s case® 
the Court approved of this principle and rejected the argument of Counsel that an 
involuntary transfer of title as in Kirkness’s case*, was a sale within the meaning of 
the leg‘slative Entry. But the Court did not say that if one party was free to make 
an offer of sale and the other party was obliged by law to accept it and to enter into 
an agreement for purchase of the goods, a contract of sale did not result. In the 
present case, the seller makes an offer and the buyer accepts it. The parties 
then execute and sign an agreement in writing. There is mutual assent and a valid 
contract, though the assent of the buyer is given under compulsion of statute. Mr. 
Setelvad relied on the following passage in the Law of Contract by G. H. Treitel, 
at page 5: ‘* Where the leg'slation leaves no choice at all to one party, the trensac- 
tion is not a contract.” But the author does not cite any authority in support of the 
propos'tion. He adds that even a compulsory disposition of property may be treated 
as contract for the purpose of a particular statute and cites the case of Ridge Nominees v.- 
I. R. C.4. There, the Court distinguishing Kirkness’s case", held that the compulsory 
transfer of shares of a dissenting shareholder by a person authorised to make the 
transfer on his behalf under section 209 of the Companies Act, 1948 corresponding 
to section 395 of our Companies Act, 1956 was having regard to the machinery created 
by the sect‘on a conveyance on sale within section 54 of the Stamp Act, 1891. The 
Lord Justices gave separate opinions. It is worthwhile quoting the opinion of 
Donovan, L.J., who said: 


“ When the legislature, by section 209 of the Companies Act, 1948, empowers 
the transferee company to appoint an agent on behalf of a dissenting shareholder 
for the purpose of executing a transfer of his shares against a price to be paid to the 
transferor company and held in trust for the dissenting shareholder, it is clearly 
ignoring his dissent and putt'ng him in the same position as ifhe had assented. 
For the purpose of considering whether thisresults in a sale, one must, I think, bear 
that situation in mind, and regard the dissent of the shareholder as overridden by 
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an assent which the statute imposes upon him, fictional though this may be, 
Thus, in the context of section 209 the transfer becomes in law a conveyance on. 
sale. This conclusion, in my opinion, does not run counter to what was said in 
the House of Lords in Kirkness (Inspector of Taxes) v. John Hudson © Co. Lid.}, 
where, in terms of the statute there under consideration, property belonging to other 
persons was declared to vest on a specified date in the Transport Commission 
against payment of compensation. This may be no more than a difference of 
machinery, but machinery may make the very difference between a sale and a 
mere expropriation against compensation. Lord Simonds, I venture to think, 
implies as much when he says he gets no assistance from the cases decided under 
the Stamp Acts.” 


In M]s. New India Sugar Mills Ltd.v. Commissioner of Sales Tax, Bihar®, the Court 
by a majority held that the supply of sugar by asugar factory to a Provincial Govern- 
ment in obedience to the directions of the Sugar Controller given under the Sugar 
and Sugar Products Control Order, 1946 was not a sale taxable under List II, 
Entry 48, Schedule VII of the Government of India Act, 1995. Mr. Setalvad placed. 
strong reliance on the following passage in the judgment of Shah, J., at pages 


469-470: 


“A contract of sale between the parties is therefore a pre-requisite to a sales. 
The transactions of despatches of sugar by the assessees pursuant to the direction, 
of the Controller were not the result of any such contract of sale. It is common 
ground that the Province of Madras intimated its requirements of sugar to the 
Controller, and the Controller called upon the manufacturing units to supply the 
whole or part of the requirement to the Province. In calling upon the manufac-. 
turing units to supply sugar, the Controller did not act as an agent of the State 
to purchase goods: he acted in exercise of his statutory authority. There was 
manifestly no offer to purchase sugar by the Province, and no acceptance of any 
offer by the manufacturer. The manufacturer was under the Control Order left 
no volition; he could not decline to carry out the order ; if he did so he was liable 
to be punished for breach of the order and his goods were liable to be forfeited. 
The Government of the Province and the manufacturer had no opportunity to 
negotiate, and sugar was despatched pursuant to the direction of the Controller- 
and not in acceptance of any offer by the Government.” 


Divorced from the context, this passage gives some support to the contention that 
there can be no contract if the acceptance of the offer is made under compulsion of 
a direction given by astatutory authority. But the passage must be read with the 
facts of the case. By clause 3 of the Sugar and Sugar Products Control Order, 1946, 
producers of sugar were prohibited from disposing of sugar except to persons specially 
authorised in that behalf by the Controller to acquire sugar on behalf of certain 
Governments. Clause 5 required every producer or dealer to comply with the direc- 
tions issued by the Controller regarding production, sales, stocks and distribution of 
sugar. Clause 6 authorised the Controller to fix the price of sugar. Clause 7 (i) 
authorised the Controller to allot quotas of sugar for any Provir.ce and to issue 
directions to any producer or dealer for the supply of the sugar specifying the price. 
quantity and type or grade of the sugar and the time and manner of supply. Contra- 
vention of the directions entailed forfeiture of stocks under clause 11 of the Order 
and was punishable under rule 81 (4) of the Defence of India Rules, 1939. The admit- 
ted course of dealings between the partieswas that the Governments of the consuming 
States used to intimate to the Sugar Controller their requirement of sugar and the 
factory owners used to send to him statements of their stocks of sugar. On a consi- 
deration of the requisitions and the statements of stock, the Controller used to make 
allotments. The allotment order used to be addressed by the Controller to the 
factory owner, directing him to supply sugar to the Government in question in accord- 
ance with the latter’s despatch instructions. A copy of the allotment order used. 
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simultaneously to be sent to the Government concerned and the latter then used 
to send to the factory detailed despatching instructions. In these circumstances, 
Kapur and Shah, JJ., (Hidayatullah, J., dissenting) held that by giving intimation 
of its requirement of sugar to the Controller and applying for allotment of sugar 
the Government of Madras did not make any offer to the manufacturer. The direc- 
tion of the Controller to the manufacturer to supply sugar to the Government was 
given in the exercise of his statutory authority and was not the communication of 
any. offer made by the Government. The despatch of the goods in compliance 
with the directions of the Controller was not the acceptance by the manufacturer 
of any offer, nor could it be deemed to be an offer by the manufacturer to supply 
goods. On the special facts of that case, the majority decision was that there was 
no offer and acceptance and no contract resulted. That decision should not be 
treated as‘an authority for the proposit’on that there can be no contract of sale 
under compulsion of 2 statute. It depends upon the facts of each case anc the terms 
of the particular statute regulating the dealings whether the parties have entered 
into a contract of sale of goods. Under Act XLV of I96I, a canegrower makes 
an offer to the occupier of the factory directly and the latter accepts the offer. 
‘The parties then make and sign an agreement in writing. There is thus a direct 
privity of contract between the parties. The contract is a contact of sale and 
purchase of cane, though the buyer is obliged to give this assent under compulsion 
of a statute. The State Legislature is competent to tax purchases of canes made 
under such a contract. 


Mr. Setalvad submitted that there can be no levy of a purchase tax with 
reference to the tonnage of the cane. We cannot accept this contention. Usually 
the purchase tax is levied with reference to the price of the goods. But the Legis- 
lature is competent to levy the tax with reference to the weight of the goods purchased. 


The contention of Mr. Chatterjee that a purchase tax must be levied with 
reference to the turnover only is equally devoid of merit. Where the purchase 
tax is levied on a dealer, the levy is usually with reference to his turnover, which 
normally means the aggregate of the amounts of purchase prices. But the tax need 
not necessarily be levied on a dealer or by reference to his turnover. It may be 
levied on the occupier of a factory by reference to the weight of the goods purchased 
‘by him. 


Mr. Chatterjee next submitted that a purchase tax must be levied on goods 
generally, and there can be no purchase tax with reference to their subsequent use, 
consumption or sale. He based his argument on paragraphs 17 to 20, Chapter ITT, 
Volume III of the Report of the Taxation Enquiry Committee. There, the Com- 
mittee while discussing the comparative merits of sales tax in relation to customs, 
excise and octroi, pointed out that sales tax was a major source of revenue and could 
be applied to the generality of goods, while customs, excise and octroi, could be 
applied to only a limited portion of the industrial output of the country. The 
Committee did not express any opinion on the scope of List II, Entry 54. Under 
that Entry, the State Legislature is not bound to levy a tax on all purchases of cane. 
It may levy a tax on purchases of cane required for use, consumpt'on or sale in a 
factory. The Legislature is competent to tax and also to exempt from payment of 
tax sales or purchases of goods required for specific purposes. Other instances of 
special treatment of goods required for particular purposes may be giver. Section 6 
and Schedule I, item 23 of the Bombay Sales Tax Act, 1946 levy tax on fabrics and 
articles for personal wear. Section 2 (j) (a) (2) of the C::ntral Provinces and Berar 
Sales Tax Act, 1947 exempts sales of goods intended for use by a registered dealer 
as raw materials for the manufacture of goods. 


Mr. Chatterjee submitted that the tax levied under section 21 was a use tax 
and referred to McLeod v. Dilworth @ Col. and G.G. Naidu & Co. v. State of 
Madras*. We argued that the State Leg‘slature could not levy a use tax which was 
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essentially different from a purchase tax. The assumption of Counsel that section 21 
levies a use tax is not well-founded. The taxable event uncer sect’on 21 is the 
purchase of goods and not the use or enjoyment of what is purchased. The consti- 
tutional impl cation of a use tax in Americar law is entirely irreli vant. The obser- 
vation in the Madras case that the Explanation to Article 286 (1) (a) of the Consti- 
tution conferred a power on the State Legislature to levy a use tax is erroneous. 
The Explanation fixed the situs of certain sales. It did not confer upon the legis- 
lature any power to levy a use tax. 


To appreciate another argument of Mr. Chatterjee, it is necessary to refer to a 
few facts. It appears that paragraph 21 of the Bill published in the Gazette on 
grd March, 1960 preliminary to the passing of Act XLV of 1961 provided for a 
levy of a cess on the entry of cane into the premises of a factory for use, consumpt’on 
or sale therein. On 13th December, 1960, this Court in Diamond Sugar Mills Lid. and 
another w. The State of Uttar Pradesh and another}, struck down a similar provision in 
the U.P. Sugarcane Cess Act, 1956 on the ground that the State Legislature was not 
competent to enact it under Entry 52, List II as the premises of a factory was not 
a local area withir the meaning of the Entry. Having regard to this decision, 
paragraph 21 of the Bill was amended and sectior 21 in its present form was passed 
by the State Legislature. The Act was published in the Gazette on goth December, 
1961. Mr. Chatterjee submitted that in this context the levy under section 21 
was really a levy on the entry of goods into a factory for consumpt'on, use or sale 
therein. We are unable to accept this contention. As the proposed tax on the 
entry of goods into a factory was unconstitutional, paragraph 21 of the original 
Bill was amended and section 21 in its present form was enacted. The tax under 
section 21 is essentially a tax on purchase of goods. ‘The taxable eventis the purchase 
of cane for use, consumption or sale in a factory and not the entry of cane into a 
factory. As the tax is rot on the entry of the cane into a factory, it is not payable 
on cane cultivated by the factory and entering the factory premises. 


Mr. Setalvad submitted that section 21 impeded free trade; commerce and 
intercourse and offended Article 301 of the Constitution and rel'ed on the decision. 
in Firm A. T. Mehtab Majid @ Co. v. State of Madras?. In that case, the Court 
held that rule 16 (2) of the Madras General Sales Tax (Turnover and Assessment) 
Rules, 1939 discrimirated against imported hides or skins which hac been purchased 
or tanned outside the State by levying a h’gher tax on them ard cortravened Article 
304. (4) of the Constitution. At page 442, Raghubar Dayal, J., said: 

*1t is therefore now well settled that taxing laws can be restrictions or trade, 
commerce and inter-course, if they hamper the flow of trade and if they are not 
what can be termed to be compensatory taxes or regulatory measures. Sales 
tax of the kind under consideration here, cannot be said to be a measure regula- 
ting any trade or a compensatory tax leviec for the use of trading facilities. Sales. 
tax, which has the effect of discriminating between goods of one State and goods. 
of another, may affect the free flow of trade and it will then offend against Article 
301 and will be valid only ifit comes within the terms of Article 304 (a).” 


That case decides that a sales tax which discriminates against goods imported from: 
other states may impede the free flow of trade and is then invalid unless protected 
by Article 304 (a). But the tax levied under section 21 does not discriminate against 
any imported cane. Under section 21, the same rate of tax is levied on purchases’ 
of all cane required for use, consumption or sale in a factory. There is no discrimi- 
natior between care grown in the State and ¢ane imported from outside. as a 
matter of fact, under the Act the factory car normally buy only cane grown in 
the factory Zone. A non-discriminatory tax on goods does not offend Article 301 
unless it directly impedes the free movement or transport of the goods. In. Attabars 
Tea Co. Lid. v. The Siaie of Assam and others?. Gajendragadkar, J., speaking for the: 
majority said: 
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This interpretation of Article 301 was not dissented from in Automodile Transport 
(Rajasthan) Lid. v. State of Rajasthan1, Normally, a tax on sale of goods does not 
directly impede the free movement or transport of goods. Section 21 is no exception. 
It does not impede the free movement or transport of goods and is not violative of 
Article go. 


Mr. Setalvad next submitted that section 21 offended Article 14 of the Consti- 
tution in several ways. It was argued that section 21 read with section 2 (e) 
discriminated between producers of sugar using the vacuum pan and open pan 
processes. Under section 21, as it stood before its amendment by Act IV of 
1967, tax was levied on purchases of cane by factories producing sugar by means 
of vacuum pans but purchases of cane by khandasari units producing khandasari 
sugar by the open pan process were entirely exempt from that tax. Even the amended 
section 21 levies a lower rate of tax on the purchases of cane by khandasari units. 
It was also argued that there was dscrimination in favour of producers of jaggery 
by exempting their purchases of cane from payment of the tax. But the affidavits 
filed on behalf of the respondents show that factories producing sugar by means of 
vacuum pans and khandasari units producing sugar by the open pan processes 
form distinct and separate classes. ‘The Industry using the vacuum pan process 
is in ex stence since 1932-33. No tax was levied on this industry until 1949. In 
1949 when the industry became well establ'shed, tax was levied on it for the first 
time by section 14 of the Madras Sugar Factories Control Act, 1949. The Khandasari 
units carry on a small scale industry. They are of recent Origin in the State of 
Andhra Pradesh. Until 1967, this industry was exempt from the levy. "When 
the industry came to be somewhat establ'shed by 1967 a smaller rate of tax was 
levied on it. In 1965-66, factories adopting the vacuum pan process bought over 
32 lakh tonnes of cane while the khandasari sugar units in the State bought about 
2.70 lakh tonnes of cane. The manufacture of jaggery has no resemblance to the 
manufacture of sugar by the vacuum pan or the open pan system. It is a cottage 
industry wherein individual cane growers process their cane into jaggery and market 
it as a finished product. Having regard to the affidavits, we are satisfied that the 
differential treatment of the factories producing sugar by means of vacuum pans, 
khandasari units producing sugar by the open pan process and cane-growers using 
cane for the manufacture of jaggery is reasonable and has a rational relation to the 
object of taxation. There are marked differences between the three classes of users 
of cane and their capacity to pay the tax. The legislature could reasonably treat 
the three sets of users of cane differently for purposes of levy, 


It was next argued that the power under section 21 (3) to exempt new factories 
and factories which in the opinion of the Government have substantially expanded 
‘was discriminatory and violative of Article 14. We are unable to accept this 
‘contention. The establ’shment of new factories and the expansion of the existing 
factories need cncouragcment and incentives. The exemption in favour of new 
and expanding factories is based on legitimate legislative pol’cy. The question 
‘whether the exempt’on should be granted to any factory, and if so, for what period 
and the quest’on whether any factory has substantially expanded and if so, the 
extent of such expansion have to be decided with reference to the facts of each 
individual case. Obviously itis not possible for the State Legislature to examine 
the merits of individual cases and the funct’on was properly delegated to the State 
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Government. The Legislature was not obliged to prescribe a more rigid standard 
for the guidance of the Government. We hold that section 21 does not violate 
Article 14. 


The petitioner in Writ Petition No. r01 of 1967 raised the contention that it 
Was a new factory and that the Government of Andhra Pradesh should have exemp- 
ted it from payment of tax urder section 21 (3) (a). The contention was contro- 
verted by the respondents. The affidavits do not give sufficient materials on the 
point, nor is there any prayer in the petit’on for the issue of a mendamus directing 
the State Government to grant the exemption. In the circumstances, we Co not 
think it fit to express any opinion on the matter. It will be open to the petitioner 
in Writ Petition No. 101 of 1967 to raise this contention in other proceedings. 


In the result, the petitions are dismissed with costs, one hearing fee. 


S.V_J. 


= Petitions dismissed. 
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Factories Act (LXIL of 1948), section 101—Scope and applicability. 


It is no ‘doubt true that the manager or occupier of a factory who is charged 
with an offence punishable under the Factories Act, e.g., concravention of section 
63 of the Act, has a right under section 101 of the Act to bring before the Court 
the persons who according to him are the actual offenders. But before a convic- 
tion of those persons, so brought before the Court, can be made for the offences 
concerned, the manager or occupier of the factory who will be primarily liable 
for the due observance of the provisions of the Act, will have to prove to the satis- 
faction of the Court (2) that he has used due diligence to enforce the execution of 
the provisions of the Act and (ii) that such other person committed the offence 
in question, without his knowledge, consent or connivance. 


Under the law a duty is cast on the occupier or manager of a factory to comply 
with the peremptory provisions of the Factories Act. Section 101 enables 
such a person to save himself from liability if he proves that he is not the real 
offender but some other person. If the requirements of the section are satisfied 
and the manager or occupier discharges the burden of proof cast on him by the 
section he should be absolved from all liability. 
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The Judgment of the Court was delivered by 


Vaidialingam, 7.—These appeals, by Special Leave, are directed against the judg- 
ment of the Gujarat High Court, confirming the conviction, by the City Magistrate, 
Abmedabad, of the appellant of an offence under section 92 of the Factories Act, 
1948 (Act LXIII of 1948) (hereinafter called the Act}, for breach of section 63 of the 
said Act, and cancelling a rule issued by it, to respondents 2 and 3, herein, to show 
cause against the order of discharge passed by the trial Court. 


* Cri. Appeal Nos. 198 to 205 of 1964. 30th January, 1967. 
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The appellant was the Manager of the Saranpur Cotton Manufacturing Co., 
Ltd., Mill No.2. The Inspector of Factories, Ahmedabad, found, on a visit to the 
factory concerned, at 3 a. m. on 26th May, 1961, certain workers actually working 
in the stamping department, at that time. According to the register of workers, 
maintained by the factory, in the form of attendance register, those workers belonged 
to Group Il, Relay II. According to the notice of periods of work, displayed in the 
factory, the period of work for Group II, Relay II, was from 4 p.m. to 8 p.m. and 
from 8-30 p.m. to 1-00 a.m. According to the Inspector, the workers concerned 
were doing work at 3 A.M. on the said date, otherwise than in accordance with the 
notice of periods of work displayed in the factory and, entries made in the register 
of adult workers, and, therefore, there has been a contravention of the provisions of 
section 63 of the Act, punishable under section 92 thereof. Inasmuch as several 
workmen were concerned, the Inspector had filed a group of 4 complaints, against 
the appellant, on 4th August, 1961, before the City Magistrate, Ahmedabad. 


On receiving summons from the Magistrate’s Court, the appellant, who was, 
admittedly, the Manager of the Mill concerned, filed on 5th October, 1961, in his 
turn, a complaint before the Magistrate, under section 92, read with section 101 
of the Act. To that complaint, respondents 2 and 3 were impleaded as accused. 
According to the appellant, about 2,400 workers are employed in the Mill, of which 
he is the Manager ; and the Mill consists of several departments, with competent 
heads, having been put in charge of each department. The appellant stated that 
the management had instructed all the departmental heads to comply with the pro- 
visions ofthe Act. Hereferred to the fact that he had specifically warned the various 
heads of departments against double employment. He also averred that the second 
respondent was the Salesman of the Mill, for about twelve years, and that he was in 
charge of some departments of the Mill, including the stamping department. The 
third respondent was a Supervisor in the stamping department and was in exclusive 
charge of the said department. The appellant further averred that the stamping 
department of the. Mill was under the exclusive control of accused No. 1, on 26th 
May, 1961, and that it was in the sole charge of accused No. 2 at 3 A.M. on 26th 
May, 1961. Therefore, he alleged, that respondents 2 and 3 were responsible for 
allowing the concerned workmen to work at 3 A. M. in the stamping department of 
the Mills, on 26th May, 1961, contrary to the notice of periods of work displayed in 
the factory. Therefore, he averred, thatthose two respondents were the actual 
offenders who had violated section 63 and thus committed an offence under section 
92 of the Act, by so employing those workers, referred to in the Factory Inspector’s 
report. The appellant further stated that he was not present in the Mills when the 
said offence was committed by respondents 2 and 3, and that he had used due 
diligence to enforce the execution of the Act ; and that respondents 2 and 3, who 
were the accused in his cross-complaint, had ‘committed the offences in question, 
without his knowledge, consent or connivance. Therefore he prayed for an inquiry 
into his allegations and to hold respondents 2 and 3 guilty of the offence of violation 
of the provisions of section 63 of the Act. 


Before we go into the further proceedings that took place before the Magistrate, 
it is desirable to refer to some of the material provon ofthe Act, viz., sections 63, 
92 and 101. Those sections are as follows : 


“63. No adult worker shall be required or - allowed to work in any factory 
otherwise than in accordance with the notice of periods of work for adults dis- 
played in the factory and the entries made beforehand against his name in the 
register of adult workers of the factory. 


92. Save as is otherwise expressly provided in this Act and subject to the pro- 
visions of section 93, if in, or in respect of, any factory there is any contravention 
of any of the provisions of this Act or of any rule made thereunder or of any order 
in writing given thereunder, ‘the occupier and manager of the factory shall each 
be guilty of an offence and punishable with imprisonment for a term which may 
extend to three months or with fine which may extend to five hundred rupees or 
with both, and if the contravention is continued after conviction, with a further fine 
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which may extend to seventy-five rupees for each day on which the contravention 
1$ so continued. 


101. Where the occupier or manager of a factory is charged with an offence 
punishable under this Act, he shall be entitled, upon complaint duly made by him 
and on giving to the prosecutor not less than three clear days’ notice in writing 
of his intetion so to do, to have any other person whom he charges as the actual 
offender brought before the Court at the time appointed for hearing the charge ; 
and if, after the commission of the offence has been proved, the occupier or 
manager of the factory, as the case may be, proves to the satisfaction of the Court— 


(a) that he has used due diligence to enforce the execution of this Act, and 


(b) that the said other person committed the offence in question without his. 
knowledge, consent or connivance,— 


that other person shall be convicted of the offence and shall be liable to the 
like punishment as if he were the occupier or manager of the factory, and the 
occupier or manager, as the case may be, shall be discharged from any liability 
under this Act in respect of such offence : 


Provided that in seeking to prove as aforesaid, the occupier or manager of the 
factory, as the case may be, may be examined on oath, and his evidence and that 
of any witness whom he calls in his support shall be subject to cross-examination 
on behalf of the person he charges as the actual offender and by the prose- 
cutor.....°” 


G = * * w * 


There is no controversy, in this case, that the appellant is the Manager of the 
factory concerned and he is the person who has been charged with having committed 
an offence punishable under the Act. It was, when such a complaint was made 
against him that he, in turn, filed on 5th October, 1961, the cross-complaint against 
respondents 2 and 3, which has been referred to earlier. There is also no controversy 
that he has complied with the requirement regarding the giving of notice, as con- 
templated under section 101. 


In this case, it has also been admitted that the workers, referred to in the com- 
plaint filed by the Factory Inspector, have been employed at 3 A. m. on 26th May, 
1961, in the stamping department of this factory, contrary to the provisions of 
section 63 of the Act, and, therefore, the commission of the offence with which the 
appellant was charged, has also been proved. Under those circumstances, it is open 
to the Manager of the factory, in this case the appellant, to have recourse to the pro- 
visions of section 101 of the Act, by complaining against persons who, according to 
him, are the actual offenders and bring them before the Court. But, before a convic- 
tion of those persons, so brought before the Court, can be made for the offences 
concerned , the appellant will have to prove to the satisfaction of the Court (z) that 
he has used the due diligence to enforce the execution of the provisions of the Act ; 
and (ii) that such other person committed the offence in question, without his 
knowledge, consent or connivance. It must also be noted that the appellant, in 
seeking to prove these circumstances, can be examined on oath and that he and 
any other witness, whom he places before the Court in his support, shall be subject 
to cross-examination, on behalf of the person he charges as the actual offender, and 
also by the Public Prosecutor. We are specially referring to this aspect, because, we 
may have to consider the question as to whether, either respondents 2 and 3, whom 
the appellant charges as being the actual offenders, or, the prosecutor in this case, 
viz., the Factory Inspector, has established by cross-examination of the appellant 
that he has not proved the two essential conditions mentioned in clauses (4) and (b) 
of section 101. 


Reverting back to the further proceedings before the Magistrate, summons 
were issued to respondents 2 and 3, on the cross- complaint filed by the appellant, 
on 5th October, 1961. On Ist December, 1961, the appellant pleaded not guilty 

S—17 i 


130 . THE MADRAS LAW JOURNAL REPORTS—(SUPREME COURT). [1968 


to the charge levelled against him by the Factory Inspector. He stated that he had 
not committed any breach of section 63 of the Act, and he specifically requested 
tha‘ the complaint filed by him against respondents 2 and 3 herein, who are the 
Salesman and Supervisor, respectively, be enquired into by the Court. 


The second respondent, Bachubhai, on the same day, in answer to the charge 
levelled against him, by the appellant, that he and the third respondent were liable 
for the breach of provisions of section 63 of the Act for permitting the concerned 
workers to work at 3 A. M. on 26th May, 1961, pleaded guilty before the Magistrate. 
On the same day, he had filed a written statement, pleading guilty to the allegations 
made against him in the cross-complaint, and expressing regret for having 
committed a breach of the Act. He also admitted that he was in exclusive charge 
of the stamping department, on 26th May, 1961. He further averred that the 3rd 
respondent approached him, on 25th May, 1961, and represented that it was quite 
necessary to work a third shift in the stamping department from 1 a. M. on 26th 
May, 1961, in view of heavy accumulation of work. He further stated that he 
allowed the third respondent to work a third shift but by employing new workers, 2nd 
that it was only on 27th May, 1961, that he came to know that the third respondent 
had employed the same workers in the third shift also and that he took him to task. 
He categorically stated that he had not informed the appellant about the proposed 
working of the third shift on 26th May, and that it was without the knowledge, con- 
sent or connivance of the appellant, that this breach was committed. He admits 
that the appellant had specifically warned him against double employment. 
Ultimately, he pleaded, for being let off, with a nominal fine. 


Similarly, the third respondent, who appeared before the Court, on the same 
day, in answer to the same charge, pleaded guilty; and he also filed a written state- 
ment. In the written statement, he stated that he was the Stamping Supervisor of 
the Mill, on the relevant date and that due to accumulation of work in the stamping 
department, it was found necessary by him, to have a third shift on the morning of 
26th May, 1961. He states that the 2nd respondent permitted him to start a third 
shift after engaging new workers. But, as new workers were not available on that 
date, the workers in the second shift were engaged by him ; and he accepts that, by 
doing so he has committed an offence, by mistake. He also categorically admits 
that he has not taken the permission of the appellant, for starting the said third shift 
and that it was done without the knowledge of the appellant. He also, ultimately, 
pleaded for being penalised, by imposing a small amount of fine. 


On the same date, the Factory Inspector, has given evidence as P.W. 1. He 
has spoken to the fact that at the time of his visit at 3 A.M., on 26th May, 1961, he 
found, in the stamping department of the Mill, of which the appellant was the 
Manager, the concerned adult workmen working and that their employment was 
contrary to the hours of work prescribed for them in the notice put up in the factory. 
He has further stated that the appellant was not present in the Mill at the time of his 
inspection and that, on the other hand, respondent No. 3, the Supervisor, was there. 


In cross-examination, he has referred to the fact that the Mill cmploys about 
2,400 workers and that there are several departments in the Mill and that heads are 
appointed for each department. Though he has stated that he does not know, if 
the Manager has given instructions to the heads of the departments to comply with 
the provisions of the Act, when the notices, Exhibits9 to 12, were shown to him, he 
accepted that those notices had been given by the appellant. He has also stated 
that, generally, the Salesman isthe head of the Cloth department, including the 
Stamping department. Pausing here for a minute, we ‘may state that this answer 
of the witness will show that the second respondent, who was the Salesman, is the 
head of the Cloth Department, including the Stamping department and that the 
statement of the appellant, in, that regard, stands corroborated. 


The appellant has given evidence, on 6th December, 1961. In his evidence, 
he has referred to the fact that he attends to his duties from 11-30 a.m. to 6-30 P.M., 
and that there are about 2,400 workers employed in the Mill, which consists of several 
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departments, and for each of which ahead had been appointed, by the management. 
He has referred to the fact that provision is made in the terms and conditions of 
appointment that the heads of departments are to abide by the provisions of the Act. 
He speaks to the fact that he has given instructions to the heads of departments, 
from time to time, to follow the provisions of the Act and, in particular, he refers to 
Exhibits 9 to 12, beginning from 30th January, 1957 and ending with 30th November 
1960, insisting upon the heads of departments to comply strictiy with the provisions 
of the Act and warning against double employment. He has deposed that the 
second respondent was in charge of the Cloth department, of which the Stamping 
department formed part. The third respondent, according to him, is the Super- 
visor of the Stamping department and that when he came to know about the breach 
alleged against him, on 27th May, 1961, he enquired into the matter and suspended 
the third respondent for 4 days and severely warned the second respondent after 
receiving hisexplanation. He has also stated that he did not receive any information 
from either the 2nd respondent or the 3rd respondent, that there was to be a third 
shift on the morning of 26th May, 1961, and that he had not allowed any worker to 
work in the third shift after they had worked in the second shift. He has also stated 
that he did not give any consent to the working of those workers and he had no 
knowledge at all about it. In cross-examination, he has stated that he goes round 
the entire mill, sometimes daily, and on some occasions, on the second or third day. 
He has denied a suggestion that he was aware that the second respondent had asked 
the third respondent to make the same workers work during the third shift. 


The point to be noted, in the evidence of the Factory Inspector, and of the 
appellant, is that the Inspector admits that the appellant was not present at the time 
of his inspection and that the third respondent was present and that the 2nd res- 
pondent is the Salesman and the 3rd, the Supervisor. He accepts that particular 
persons have been appointed in the Mill as heads of the various departments and that 
the Salesman is generally the head of the Cloth department, including the Stamping 
Department. He also admits that the appellant has issued notices, exhibits 9 to 12, 
warning the heads of departments to strictly comply with the provisions of the Act 
and also stating that there should be no double employment. The appellant’s 
evidence, that the second respondent was incharge of the Cloth Department, at the 
material time, and that he has been warned against double employment on several 
occasions, and that he was not aware of the employment of the workers concerned, 
in the third shift, on the morning of 26th May, 1961, have not been challenged. 
The answers given by the appellant that-he did not give his consent to the working 
of those concerned workers and that he has no knowledge about their having worked 
at the material time, is not also seriously challenged. More than that, there is 
absolutely no suggestion made to the appellant that there is any sort of collusion 
between him and respondents 2 and 3, and that the latter are merely admitting the 
offence ia the cross-complaint by the appellant to oblige him. Respondents 2 and 3 
have categorically admitted the offence mentioned against them in the cross-com- 
plaint ; and the appellant has not been cross-examined by them, as they are entitled 
to, under the first proviso to section 101. We are particularly referring to some of 
these aspects, because, in our opinion, those are all matters which should have been 
properly taken into account, by the Magistrate and the High Court, for considering 
the question as to whether the appellant has proved, to the satisfaction of the Court, 
the two esscntial matters dealt with by clauses (a) and (b) of section 101 of the Act. 


On this state of evidence, the learned Magistrate held that the appellant cannot 
be considered to have established either that he has used due diligence to enforce 
the execution of the Act as required under clause (2) of section 101, or that respon- 
dents 2 and 3 committed the offence, in question, without his knowledge, consent or 
connivance. According to the trial Court, from the mere fact that respondents 2 
and 3 have pleaded guilty, it cannot be said that they have committed the breach 
without the connivance of the appellant. The Magistrate, while realising that 
there was no direct evidence of consent or knowledge on the part of the appellant, 
yet, from the fact that the wages were paid by the Mill to those workers, held that it 


could be safely inferred that the offence must have taken place on the material date 
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with the consent, knowledge or connivance of the accused. On these findings, the 
Magistrate discharged respondents 2 and 3 and found the appellant guilty of having 
violated the provisions of section 63 of the Act and, as such, convicted him under 
section 92, and ordered him to pay a fine of Rs. 400 or, in default, suffer simple 
imprisonment for 3 weeks. 


The appellant filed appeals before the Gujarat High Court against the judg- 
ment of the Magistrate, challenging his conviction. It is seen that the High Court 
issued notices to the 2nd and 3rd respondents, to show cause why the order of dis- 
charge passed by the Magistrate, for offences under sections 63, 92 and 101 of the 
Act, should not be set aside ;and those referenceshave been numbered, in the High 
Court, as Criminal Revision Applications Nos. 176 to 179 of 1963. All the 
matters were heard together and disposed of by a common judgment by the High 
Court. The learned Judges of the High Court have upheld the judgment of the 
Magistrate, holding the appellant guilty. In view of this direction, the High Court, 
discharged the rule issued to respondents 2 and 3. 


. The learned Judges are also of the view that the appellant cannot be considered 
to have established that he had used due diligence to enforce the execution of the Act. 
The reliance which has been placed by the appellant regarding the circulars issued 
by him, evidenced by Exhibits 9 to 12, has not impressed the learned Judges. 
Though there is no separate and independent discussior as to whether the appellant 
has been able to establish that respondents 2 and 3 have committed the offences, 
without his knowledge, consent or connivance, there is a general finding by the 
learned Judges that the fact that the appellant had specifically mentioned, in his 
circulars issued, about double employment and the fact that the wagesfor the 
workers concerned have been met by the factory, will lead to the inference that the 
employment of the workers, which is the subject of the charge, could not have been 
made without the knowledge, consent or, in any case, the connivance of the 
accused. There is, again, no separate consideration, by the learned Judges, about 
the plea of guilt made by respondents 2 and 3. Ultimately, holding that the 
appellant had not-proved that he has used due diligence to enforce the execution 
of the Act and that respondents 2 and 3 have committed the offence without his 
knowledge, consent or connivance, the learned Judges dismissed the appeals filed by 
the appellant against his conviction and also cancelled the rule issued to respon- 
dents 2 and 3. This comprehensive order, passed by the High Court, confirming 
the order of the Magistrate convicting the appellant, and discharging the rule 
issued to respondents 2 and 3 in the criminal revisions and dismissing the said 
revisions, is the subject of attack in these proceedings. 


Mr.Purshottam Tricumdas, learned Counsel for the appellant, has urged that 
the entire approach made by both the Magistrate and the learned Judges of the 
High Court, for holding the appellant guilty of the offence, with which he was 
charged, is erroneous in law. Counsel also urged that, in this case, the appellant 
has let in unchallenged and uncontroverted evidence to establish the two essential 
matters referred in clauses (a) and (b) of scction 101 of the Act and these aspects have 
not been properly considered inlaw. Counsel also pointed out that, without advert- 
ing to the material evidence on record, the inference drawn by the Court that the 
appellant has not proved those matters, is totally opposed to the evidence adduced in 
the case. In fact, Counsel pointed out, that the evidence adduced by the appellant. 
to establish that he has used due diligence to enforce the execution of the Act and 
that respondents 2 and 3 committed the offence in question without his knowledge, 
consent or connivance, apart from not being challenged in cross-examination, has 
really been supported by the evidence given by the Factory Inspector, as P.W. 1, 
and the written statements filed by respondents 2 and 3. In short, according to the 
Counsel, section 101 of the Act has not been properly applied. 


On the other hand, Mr. Taneja, Counsel for the State of Gujarat, has pointed 
out that the findings arrived at by both the Magistrate and the learned Judges of 
the High Court are, on facts, as against the appellant, which findings have been. 
arrived at, after an appreciation of the niaterial evidence adduced in the case. 
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We are not satisfied that there has been a correct legal approach made either 
by the Magistrate or the High Court, to a decision on the plea recorded by the appel- 
lant, especially with regard to mat'ers referred to in section 101 of the Act. It 1s 
not necessary for us, in this case, to consider, in any great detail, the ingredients of 
an offence under section 63 of the Act, because a violation of the said provision is 
admitted by the appellant, as well as by respondents 2 and 3. The appellant ras 
invoked section 101. In considering this provision, it 1s necessary to refer to the 
observations made, by this Court in State of Gujarat v. Kansara Manilal Bhikhalal* 
regarding the scope of section 101 of the Act. In that case, the manager of a factory 
was charged with the violation of section 63 of the Act. He raised several pleas in 
answer to that charge, but he did not have recourse to section 101 of the Act. Ulti- 
mately, the manager was convicted under section 63 of the Act, read with section 94. 
Hidayatullah, J., observed, with reference to section 101, as follows at page 662: 


“ Where an occupier or a manager Is charged with an offence he is entitled to 
make a complaint in his own turn against any person who was the actual offender 
and on proof of the commission of the offence by such person the occupieror tho 
manager is absolved from liability. This shows that compliance with the percmp- 
tory provisions of the Actis essential and unless the occupier or manager brings the 
real offender to book, he must bear the responsibility...... It is not necessary that 
mens rea must always be established as has been said in some of the cases above 

referred to. The responsibility exists without a guilty mind. An adequate safe- 
guard, however exists in section 101 analysed above and the occupier and mana- 
ger can save themselves if they prove that they are not the real offenders but 
who, in fact, is. No such defence was offered here.” 


From the observations quoted above, it is clear that there is a duty cast, under the 
Act, upon the occupier or manager, to comply with the peremptory provisions of the 
Act; but, under section ]01,when the manager or occupier 1s charged with an offence, 
he is entitled to make a complaint, in his own turn, to establish facts mentioned in 
the said section ; and, if he is able to establish that it was such other person, who has 
committed an offence, and satisfies the other requirements of the said section, the 
manager or occupier is absolved from all liability. Itis also emphasized that an 
adequate safeguard has been provided, under section 101, under which, in circums- 
tances mentioned therein, the occupier or manager can save himself, if he proves 
that he is not the real offender, but some other person, charged by him, 1s. 


Applying the principles referred to above, the approach made by the trial Court, 
and by the High Court, in this case, in our opinion, is erroneous. We have already 
indicated that theemployment ofthe workmen concerned, referredto in the com- 
plaint filed by the Factory Inspector, in the factory, and at the material time, is esta- 
blished ; and that clearly shows that the commission of the offence, with which the 
appellant has been charged, has been proved. Without anything else, the appellant 
will have to be found guilty. But the only question is, whether he has been able to 
save himself, by establishing that he is not the real off.der, and that respondents 2 
and 3have committed the offence. Even here, we have already indicated with 
reference to the pleas raised by respondents 2 and 3, before the Magistrate, in answer 
to the cross-complaint against them and the written statements fied by them, that 
they have pleaded guilty to the charge. Therefore, in our opinion, the appellant can 
also be considered to have established that the off nce was committed by respondents 
2? and 3. But, it is further necessary for the appellant to establish the two essential 
facts mentioned in section 101 of the Act, viz., (i) that he has used due diligence to 
enforce the execution of the Act and (ii) that respondents 2 and 3 committed the 
offence in question without his consent, knowledge or connivance. 


With regard to the first, the question is as to whether the appellant has establish- 
ed that he has used due diligence to enforce the execution of the Act. The appellant 
has stated, in his evidence, that each department in the Mill has gota head appoint- 
ed by the Management and each department has sections and there are heads for 
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those sections also, and that they have been required to comply with the provisions 
ofthe Act. He has also stated that, on the material date, the 2nd respondent was a 
Salesman-in-charge of the Stamping department, which was part of the Cloth 
Department, and that he had been directed to guard against double employment in 
the Mil. He has spoken to the fact that the third respondent was the Supervisor 
and was in exclusive charge of the Stamping Cepartment at the material time. 
This evidence of the appellant has not been, in any manner controverted by the 
prosecution. Therc is no suggestion by the prosecution that the division of the 
various departments, 1s, in any manner, fictitious or a make-believe affair and that 
those heads of departments did not have effective control or check over the depart- 
ments in their charge. On the other hand, the Factory Inspector has admitted, 
as P.W. 1, that there are several departments in this Mill and that heads are appoint- 
ed to be in charge of each department. Fle has also admitted that the Salesman is 
the head of the Cloth department, including the Stamping department. Both res- 
pondents 2 and 3, have, in their statements, stated that the 2nd respondent was 
in-charge of the department, at the material time. It is also in evidence, which is 
not controverted, that the appellant has issued various circulars from time to time, 
evidenced by Exhibits 9 to 12, to the various heads of departments, insisting upon the 
strict compliance with the provisions of the Act ; and, in particular, he has also 
warned the departmental heads against double employment. Though the Factory 
Inspector pretended ignorance about the appellant having issued these circulars, 
ultimately, he has accepted, in his evidence, that these notices have been issued by 
the appellant. We do not find that either the trial Court, or the High Court, has 
disbelieved this evidence of the appellant, nor have they held that these circulars are 
only a make-believe affair. Under these circumstances, in our opinion, the proper 
conclusion to be drawn is that the appellant has used due diligence to enforce the 
` execution of the Act, in which case, clause (a) of section 101 is satisfied. 


We shall then consider the question as to whether the appellant has established 
that respondents 2 and 3 are the persons who committed the offence, in question, 
without his knowledge, consent or connivance. So far as that is concerned, we 
have already referred to the nature of the evidence given by the Factory Inspector, 
as well as the appellant ; and we have also referred to the matters contained in the 
written statements filed by respondents 2 and 3. The Factory Inspector has accepted 
that the appellant was not in the Mill at the time of his inspection and that respon- 
dent 3 was there at that time. The appellant has given evidence to the effect that 
he did not allow any worker to work in the third shift, on the material date, and that 
he did not receive any mformation from respondents 2 and 3 about the proposal 
to have a third shift on that date. He has stated that he came to know about the 
occurrence only on 27th May, 1961, and that, immediately thereafter he took action 
against respondents 2 and 3. These answers have not been challenged in cross- 
examination of the appellant. More than that, respondents 2 and 3, who are speci- 
fically charged by the appellant, in his cross-complaint, of having committed the 
offence, did not cross-examine the appellant at all. On the other hand, they cate- 
gorically admitted, in their pleas in answer to the charge before the Court, at well as 
in the written statements filed by them, that they are guilty of the offence. Both 
of them have categorically admitted their guilt and they have stated that the appel- 
lant was not informed by either of them about the proposed working of the third 
shift on the morning of 26th May, 1961. They have also stated that the working 
of the third shift was without the knowledge, consent or con’ -ivance of the appellant. 
Both of them have stated that the appellant had specifically warned them against 
double employment. These statements, made by respondents 2 and 3 and the evi- 
dence given by the appellant which, as we have already referred to, have not been 
challenged by the prosecution and they, in our opinion, clearly establish that the 
offence was committed by respondents 2 and 3 without the knowledge and consent of 
the appellant. There is also no evidence from which it is possible to come to the 
conclusion that the offence has been committed by respondents 2 and 3, with the 
connivance of the appellant, in the sense of passive co-operation, by the appellant, 
as by consent or pretended ignorance in tlte wrong doing. Therefore, we are satis- 


i] I. T. O. TUTICORIN y. T. S. DEVINATHA NADAR. 135 


fied that the appellant has proved that respondents 2 and 3 committed the offence, 
in question, without his knowledge or consent and that they did so without his 
connivance either, in which case, clause (b) of section 101, is also satisfied. 


From what is stated above it follows that the conviction of the appellant fo” an 
offence, under section 92 of the Act, for breach of section 63, cannot stand. We 
have already stated that the Magistrate discharged respondents 2 and 3 ; and that 
the High Court issued notices to them to show cause as to why the said order of 
discharge should not be set aside. These were numbered as Criminal Revision 
Applications Nos. 176 to 179 of 1963. In view of the fact that the appellant’s con- 
viction was being confirmed, the High Court discharged the rule, issued by it, to 
respondents 2 and 3. But, in the view tnat we now take, these respondents have to 
be convicted, in accordance with the provisions of section 101 of the Act. The 
appellant has also filed appeals, in this Court, impleading these two respondents as 
parties, challanging the order of discharge passed in their favour. On the basis of 
our above findings, the appellant has to be discharged from any liability under the 
Act, in respect of the offence charged ; and respondents 2 and 3 must be held to have 
committed the offence in question, by violating the provisions of section 63 of the Act. 
In consequence, respondents 2 and 3 are found guilty of violating the provisions of 
section 63 and are, accordingly, convicted under.section 92 of the Act ; and each of 
them is sentenced to pay a fine of Rs. 100 in default to undergo simple imprisonment 
for one week. 


In the result, all the appeals are allowed and the conviction and sentence of 
the appellant are set aside and he is discharged from any liability under the Act, in 
respect of the offence with which he was charged. The order of discharge of res- 
pondents 2 and 3 is set aside and they are convicted and sentenced, as stated above. 
The fine if paid shall be refunded. 


R.M: Appeal allowed. 





THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdictior..) 


PRESENT :—K. N. Wancuoo, Chief Justice, R. S. BacHawat, V. Ramaswami, 
G. K. Mrrter an K. S. Hece, JJ. 


Income-tax Officer, Tuticorin .. Appellant* 
v 


T. S. Devinatha Nadar, Etc. .. Respondents. 


Income-tax Act (XI of 1922) (as amended in 1953), section 35 (5)—Assessment of 
partners——W hether can be rectif ed on the basis of assessment or reassessment of firm— 
Scope of provision. 


Practice—Supreme Court—Decisions of Supreme Court—When can be overruled. 


The respondents were partners of a registered firm carrying on business in 
gunnies. For the assessment year 1943-44 the firm was assessed to tax on 22nd 
January, 1946. On 24th January, 1946, the partners were assessed to tax for the 
same year after taking into consideration their share of profits in the firm. The 
Indian Income-tax Act, 1922, was amended by the Income-tax (Amendment) 
Act, 1953. The amending Act among other provisions incorporated section 
35 (5) into the Act. Section 1 (2) of the amending Act provided that “ subject 
to any special provision made in this behalf in this Act, it shall be deemed to have 
come into force on the Ist day of April, 1952.” On 1lth September, 1952, the 
Income-tax Officer issued notice to the firm under section 34 of the Act requiring 
the firm to show cause why its assessment for the assessment year 1943-44 should 
not be re-opened and enhanced for the reasons mentioned in that notice. In the 
proceedir gs that followed the assessment of the firm was substantially enbanced 
on 30th May, 1959. Thereafter, proceedings against the respondents were 
eee a eee 
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initiated under section 35 (5) read with section 35 (1) as per notices dated 
24th July, 1959. In those proceedings the assessment of the respondents 
for the assessment year 1943-44 was enhanced. The respondents challenged 
the validity. of those proceedings in the High Court and got the orders quashed. 
On appeal to Supreme Court, 


Held (by majority) : the orders of rectification passed by the Income-tax Officer 
are effective and binding on the respondents. There is nothing in section 35 (5) 
to show that the “ completed assessment” of a partner in a firm must take place 
after the provision, t.e., section 35 (5) was brought on the statute book. What is 
to take place to give rise to the power of rectification is the finding on the assess- 
ment or reassessment of the firm, etc. Sub-section (5) of section 35 becomes opera- 

. tive as soon as it is found on the assessment or reassessment of the firm or on any 
reduction or enhancement made in the income of the firm that the share of the 
partner in the profit or loss of the firm had not been included in the assessment 
of the partner or if included was not correct. The completion of the assessment 
of the partner as an individual need not happen after Ist April, 1952. The comple- 
ted assessment of the partner is the subject-matter of rectification and this may 
have preceded: the above-mentioned date. Such completion does not control 
the operation of the sub-section. 


Per Hegde, J. (dissenting) : the ‘egislature used the expression “‘ completed assess- 
ments” to distinguish that class of assessments from assessments which are final 
under the Act. By using that expression the legislature intended that the assess- 
ment of a partner should not be considered as a final assessment till the assess- 
ment of the firm becomes final. In other words, the partner’s assessment would 
continue to be tentative.tillthe company’s assessment becomes final. Therefore 
the expression “‘ completed assessment” can only apply to assessments of partners 
made on or after Ist April, 1952. Section 35 (5) neither expressly nor by necessary 
implication empowers the Income-tax Officer to reopen assessments which had 
become final. As the respondents’ assessments had become final prior to Ist 
April, 1952, those assessments cannot be considered as “‘completed assessments” 
within the meaning of that word in section 35 (5) and consequently those assess- 
ments must be held to be outside the scope of that section. 


Decisions of the Supreme Court should not be overruled excepting under com- 
pelling circumstances. It is only when the Supreme Court is fully convinced that 
public interest of a substantial character would be jeopardized by a previous deci- 
sion the Supreme Court should overrule that decision. Every time the Supreme 
Court overrules its previous decision, the confidence of the public in the soundness 
of the decision is bound to be shaken. 

Reconsideration of the decisions of the Supreme Court should be confined to 
questions of great public importance. In law finality is of utmost importance. 
Legal problems should not be treated as mere subjects for mental exercise. The 
Supreme Court must overrule its previous decisions only when it comes to the 
conclusion that it is manifestly wrong, not upon a mere suggestion that some 
or all of the members of the later Court might arrive at a different conclusion if 
the matter was res integra. 


Appeals by Sp’ cia! Leave fiom the judgment a.d Ord ~ da’. © the 27th March, 
1963, of the Madras High Court in Writ Petitions Nos. 1229 vo 1233 of 1961. 

S.K. Aiyer and R.N. Sachthey, Advocates, for Appellant (In all the Appeals). 

T.A. Ramachandran, Advocate, for Respondents (In all the Appeals). 

The Court delivered the following Judgments: 

Mitter, F. (for hims lf K.N. Wanchoo, C.F., R.S. Bachawat and V. Ramaswami 
F7.)—This group of five appeals by Special Leave arises out of a common order made 
under Article 226 of the Constitution of the High Court of Judicature at Madras. 
The appeals involve the interpretation of section 35 (5) of the Income-tax Act, 1922. 

The facts in Civil Appeal No. 2154 of 1966 relevant for the disposal of the 
appeal, taken by way of sample, are*as follows. The respondent along with his 
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four brothers were partners of a registered firm carrying on business in gunnies. 
The assessment of the firm for the year 1943-44 was completed on 22nd January, 
1946, and the share income of each partner was determined at Rs. 8,265. The 
assessment of the respondent as individual was completed on 24th January, 1946, 
wherein was included his income from the partnership just noted. Subsequently, 
the assessment of the firm was re-opened by proceedings under section 34 (1) (a) 
of the Act and a sum of Rs. 90,000 was added to the income of the firm liable to be 
brought to tax. The notice under section 34 was issued on 11th September, 1952 
and the re-assessment of the firm took place on 30th May, 1959. On 24th July, 
1959, a notice under section 35 (5) of the Act was served on the respondent for 
rectification of his assessment as an individual. The rectification was ultimately 
ordered to be made on 31st August, 1959.` The respondent applied to the High 
Court for quashing the said order. 


When the matter came to be heard by the High Court of Madras, there were 
already three reported decisions of this Court bearing on the interpretation of 
section 35 (5) of the Act. In the last of these decisions, a doubt had been cast as 
to the correctness of the two earlier decisions but the High Court felt that the deci- 
sion in Second Additional Income-tax Officer v. Atmala Nagaraj*, being the second deci- 
sion of this Court in point of time, was fully applicable to the cases before it and in 
that view of the matter the order of rectification was quashed. Hence these appeals. 


_ Before taking note of the earlier decisions of this Court, it would be appropriate 

to consider the relevant provisions of the Income-tax Act and interpret them as if 
the matter were res integra. If the result leads to a conflict of decisions, we will 
have to examine the question as to whether the view taken in an earlier case should 
be adhered to. It is only when this Court finds itself unable to accept the earlier 
view that it would be justified in deciding these appeals in a different way. 

' The two sub-sections of section 35 which call for interpretation are transcribed 
as follows : 

“95. Rectification of mistake.—(r) The Commissioner or Appellate Assistant Commissioner 
may, at any time within four years from the date of any order passed by him in appeal or, in the case 
of the Commissioner, in revision under section 33-A and the Income-tax Officer may, at any time within 
four years from the date of any assessment order or refund order passed by him on his own motion rectify 
any mistake apparent from the record of the appeal, revision, assessment or refund as the case may be, 
and shall within the like period rectify any such mistake which has been brought to his notice by an 
assessee : ; 

_ Provided that no such rectification shall be made, having the effect of enhancing an assessment 
or reducing a refund unless the Gommissioner, the Appellate Assistant Commissioner or the Income-tax 
Officer, as the case may be, has given notice to the assessee of his intention so to do and has allowed 
him a reasonable opportunity of being heard : 

Provided further that no such rectification shall be made of any mistake in any order passed 
more than one year before the commencement of the Indian Income-tax (Amendment) Act, 1930s 


(2) to (4) % * $ t * * 
(5) Where in respect of any completed assessment of a partner in a firm it is found on the 
assessment or re-assessment of the firm or on any reduction or enhancement made in the income of 
the firm under section 31, section 33, section 33-A , section 33-B, section 66 or section 66-A that the 
share of the partner in the profit or loss of the firm has not been included in the assessment of the partner 
or, if included, is not correct the inclusion of the share in the assessment or the correctness thereof, as 
the case may be, shall be deemed to be a rectification of a mistake apparent from the record within 
the meaning of this section, and the provisions of sub-section (1) shall apply thereto accordingly, the 
period of four years referred to in that sub-section being computed from the date of the final order 
passed in the case of the firm. 
(6) to (10) * * * x x * >? 
Section 35 (5) was brought on the statute book by the Income-tax (Amendment) 
Act (XXV of 1953). Section 1 (2) of the Act provided that : 
“ Subject to any special provision made in this behalf in this Act, it shall be deemed to have come 
into foree on the 1st day of April, 1952.” 
The Amendment Act contained provisions which show that some of the amend- 
sments introduced were to be effective from dates other than Ist April, 1952. Section 
19 of the Act of 1953 introduced sub-sections (5), (6) ax d (7) of section 35 of the origi- 
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nal Act. Under sub-section (1) of section 35 the Income-tax authorities mentioned 
therein were empowered to rectify mistakes apparent from the record. Such‘power 
could, in the case of an Income-tax Officer, be exercised at any time within four 
years from the date of any assessment order passed by him on his own motion. 
The section however imposes a limitation in that the mistake must be in the record 
of the case itself. As a firm and the individuals composing it are separate entities 
for purpose of Income-tax Act, they are assessed separately. Under section 23 (5) 
(a) of the Act when the assessee is a registered-firm and its income has beer. assessed 
under sub-section (1), sub-section (3) or sub-section (4) of that section the income- 
tax payable by the firm itself has to be determined and the total income of each 
partner of the firm including therein his share of the firm’s income, profits and gains 
of the previous year have to be assessed and the sum payable by him or the basis, 
of such assessment has to be determined. Inasmuch however as a mistake discovered 
in the assessment of the firm was not a mistake apparent from the record of assess- 
ment of the individual partner, section 35 (1) did not enable the Income-tax Officer 
to rectify the assessment of the individual partner because of the discovery of the 
mistake in the assessment of the firm. The judgment of the Andhra Pradesh High 
Court in Kanumarlapud: Lakshminarayana Chetty y. First Additional Income-tax Officer, 
Neilore1, wherein it was decided that when the mistake discovered in the assessment 
of the firm was not in the record of the individual partner section 35 (1) did not 
authorise the rectification of such mistakes was upheld by this Court in The Income- 
tax Officer, Madras v. §.K. Habibullah, Madras*. Section 35 (5) removes that diffi- 
culty. Itexpressly provides that where it is found on the assessment or re-assessment 
of the firm or on any reduction or enhancement made in the income of the firm 
under the provisions of the specified sections that the share of the partner in the profit 
or loss of the firm has not been included in the assessment of the partner or, if included 
is not correct, the inclusion of the share in the assessment or the correction thereof 
will be deemed to be a rectification of a mistake apparent from the record within 
the mearing of section 35 so as to make sub-section (1) of section 35 applicable to 
the case of a completed assessment of a partner in a firm. Whereas under section 
35 (1) rectification is only possible within four years from the date of any assessment 
order or refund order passed by the Income-tax Officer, the starting point of computa- 
tion of the period of four years under section 35 (5) is the date of the final order 
passed in the case of the firm. 


~~ The point which has been convassed in this case in favour of the respondent is 
that as the section was brought on thestatute book on the Ist April, 1952, any mistake 
anterior to that date cannot be rectified. It was argued that the opening words 
of the section reading: 

“ Where in respect of any completed assessment of a partner ina firm” 


go to show that only assessments completed after the introduction of the provision, 
2.6., on lsi April, 1952, were in the contemplation of the Legislature as proper subject 
for rectification. It was urged that according to the well known canons of construc- 
tion legislation which impairs an existing right or obligation except as regards 
matters of procedure, is not to have retrospective operation unless such construction 
is clear from the terms of the Actitself. This argument was sought to be fortified by a 
reference to sub-section (2) of section 1 of the Income-tax Amendment Act of 1953 
on the ground that the legislature was bringing this provision on the statute book as 
from an anterior date and consequently no greater retrospectivity should be given 
to it. ‘‘ The general rule” as Halsbury puts it in Volume 36 (third edition), page 
423 : l 

E waens is that all Statutes, other than those which are merely declaratory, or which relate 
only to matters of procedure or of evidence , are prima facie propSective ; and retrospective effect is 


not to be given to them unless, by express words or necessary implication, it appears that this w ae 

the intention of the legislature.” 
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The law was also succinctly stated by Lord Hatherley, L.C. in Pardo v. Bingham,* 
where on the questior as to whether a statute operated retrospectively it was said: 
“ In fact, we must look to the general scope and purview of the Statute, and at the remedy sought 
to be applied, and consider what was the former state of the law, and what it was that the Legislature: 
contemplated.” 

Applying the above principles, we find that the aim of the legislation was to- 
bring into line the assessment of the individual partner with that of the firm. It 
was well-known that in many cases a firm’s final assessment dragged on for years 
while the assessments of the individuals composing of it were completed long before 
the assessment of the firm itself because in the case of individuals the matter was fairly 
simple. It does not stand to reason that if the assessment of the firm is completed 
long after that of the individual by reason of proceedings under section 34 or other- 
wise, the discrepancy in the income of the partner as shown by the assessment of 
the firm and as an individual should continue or be left untouched and the obvious 
and logical course should be to rectify the assessment of the individual on the basis of 
the final assessment of the firm. Sub-section(5) ofsection 35 is only a step in that direct. 
tion but the Legislature in its wisdom thought it best that assessments of individuals. 
which had taken place before the final order in the assessment of the firm should not 
be disturbed except within four years therefrom. Under the Income-tax Act 1922, a. 
final assessment could not be altered except under proceedings sanctioned by 
section 34 or section 35 of the Act within the limits of time thereby prescribed. 
Leaving aside for a moment the point of time when sub-section (5) came into the 
statute book, on a plain reading of the provision it appears to us that the legislature 
intended that the finding as to the non-inclusion of the proper share of the partner 
in the profit or loss of the firm in the assessment of the partner should excite the power 
or rectification. The power is to be exercised whenever “‘ it is found on the assess- 
ment or re-assessment of the firm or on any reduction or enl ancement made in the 
income of the firm.” The subject-matter of rectification is the completed assess- 
ment of a partner in a firm. This is brought out by the use of the words “ where in. 
respect of any completed assessment of a partner in a firm”. There is nothing in 
the section to show that such “ completed assessment” must take place after the 
provision i.e., section 35 (5) was brought on the statute Look. What is to take place to 
give rise to the power of rectification is the finding on the assessment or re-assessment 
of the firm, etc. The finding alone must be made after the section comes into force. 
The finding is to be given effect to or made operative on the “ completed assessment” 
of a partner. As the mischief sought to be rectified was the discrepancy between 
the income of the partner assessed as an individual and his income as computed on 
the assessment of the firm, the legislature must be held to have made the remedy 
applicable whenever the mischief was discovered. There would have been nothin g 
unjust in making the power of rectification exercisable at any time after the discovery 
of the discrepancy but the legislature in its wisdom did not think that the power 
should be used except within a limited period of four years from the date of the 
final order. 


This group of appeals has been referred to a larger Bench than one of three 
Judges before whom the matter was opened on 4th-May, 1967 because of the earlier 
decisions of this Court. We now proceed to examine these decisions chronologically. 
In The Income-tax Officer, Madras v. S.K. Habibullah,? the facts were as follows. One 
Mohiuddin who was a partner in two registered firms submitted returns of his 
income incorporating therein the estimated share of losses in the two firms for the 
assessment years 1946-47 and 1947-48. The estimates of the assessee were accepted 
by the Income-tax Officer who completed the assessment for the two years on 20th 
February, 1950. ‘The assessment of one of the firms for the same years was completed 
on 3lst October, 1950, but the proportionate share of the assessee for the losses was. 
computed at much smaller figures. The assessment of the other firm for 1947-48 
was completed on 30th June, 1951 again for a smaller sum than that estimated by 
acer te ens Ee A ONLI 
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the assessee. The Income-tax Officer started rectification proceedings on 4th May, 
1953, and ultimately passed an order for rectification on 27th March, 1954, after 
taking into account the share of the losses as computed in the assessment of the two 
firms. It will be noted at once that the finding about the incorrectness of the losses 
of the firm as estimated by the assessee as also the completion of his assessment 
preceded lst April, 1952, and on the view of the section which we have taken it could 
not be made applicable at all. It was stated in express terms by this Court : 

“ The power to rectify assessment of a partner consequent upon the assessment of the firm of 
which he is a partner by including or correcting his share of profit or loss can therefore be exercised 
-only in the case of assessment of the firm made on or after 1st April, 1952.” 

The decision in Habibullah’s caset, therefore in no way conflicts with the view 
of section 35 (5) which we have taken above. In passing, however, it may be noted 
that in Habibullah’s case1, a reference was made to sub-section (6) of section 35 which 
was introduced in the statute book by section 19 of the Amendment Act of 1953, 
at the same time as sub-section (5). There are certain words in sub-section 
(6) which are not to be found in sub-section (5) and ona contrast between the 
language used in the two sub-sections it was observed in Habibullah’s case *: 

‘When the Legislature under clause (6) of section 35 expressiy authorised rectification in the 
circumstances mentioned therein even if the assessment has been completed before the Indian Income- 
tax (Amendment) Act, 1953, and it made no such provision in clause (5), it would be reasonable to 


infer that the Legislature did not intend to grant to the revenue authorities a power to rectify 
assessments falling within clause (5) where the firm’s assessment was completed before 1st April, 


1952.” 

This reasoning was advanced before us in aid of the argument that sub-section 
(5) should have no retrospective operation beyond Ist April, 1952. We do not 
-want to express any view as to the interpretation of sub-section (6) but in our opinion, 
sub-section (5) was clearly intended to give retrospective effect to final orders made 
in the case of the firm by incorporation of the result thereof in the case of the partner 
as an individual. 


The second decision of this Courtis that of Second Additional Income-tax 
Officer v. Aimala Nagaraj”. In this case the proceedings related to the assess- 
ment of the respondent for the assessment year 1950-51. The respondent in 
one of the appeals was assessed asan individual while inthe other appeal the 
respondent was assessed as a Hindu undivided family. The original assessment 
-was completed in both cases on 22nd January, 1952. ‘The two assessees held shares 
‘in two registered firms and the shares from the profits of these firms were included in 
the assessable income of the two respondents. ‘The assessments of the firms were 
completed by an order dated 16th October, 1954, when it was found that the aggre- 
gate shares of income from the two firms in the case of each of the respondents were 
more than that for what they had been assessed. After starting proceedings under 
section 35 an additional demand was made whereupon the respondents moved the 
‘High Court of Andhra Pradesh. After referring to Habibullah’s caset and K. Lakshmi- 
narayana Chetty’s case®, it was said: 

‘‘The assessment of the respondents was a final assessment before Ist April, 1952,and sub-section (5) 

has not been made applicable to such assessment, either expressly or by implication. It has been given 

a limited retrospectivity from 1st April,-1952, and it was held by this Court in the cited case that it 
was not open to Courts to give more retrospectivity toit. Resortin this case could only be taken to the 

law as it stood before the introduction of sub-section (5), and as determined already by this Court, the 

record of the firm’s assessment could not then be called in aid to demonstrate an error on the record 
-ofa partner’s assessment........ In our opinion, sub-section (5) could not be used in this case, and 

the decision of the High Court was right.” 
With very great respect, we find ourselves unable to concur. As we have 
already said, sub-section (5) becomes operative as soon as it is found on the assess- 
ment or re-assessment of the firmor on any reduction or enl ancement made in the 
‘income of the firm that the share of the partner in the profit or loss of the firm had 
mot been included in the assessment of the partner or if included was not correct. 
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The completion of the assessment of the partner as an individual need not happen 
after lst April,”1952. The completed assessment of the partner is the subject-matter 
of rectification and this may have preceded the above mentioned date. Such comple- 
tion does not control the operation of the sub-section. In the result, we find 
ourselves unable to concur in the decision or the reasoning in AÁtmala Nagaraj’s 
caset, 

The last case in the series is that of Ahmedabad Manufacturing and Calico Printing 
Co., Lid. v. S.C. Mehta®. In this case the Court had to consider sub-section (10) 
of section 35 which was introduced by section 19 of the Finance Act, 1956. The 
Bench hearing this appeal was composed of five Judges and two of them, S.K. Das 
and J.L. Kapur, JJ., took the view that Habibullah’s case? had been correctly decided 
but that Atmala Nagaraj’s case! might require re-consideration although they did not 
express any final opinion on that point. Sarkar, J. (as he then was) did not think 
that much assistance could be had from Habibullah’s case? in the matter of interpreta- 
tion of sub-section (10) of section 35. He said further: 

“There is nothing in S.K. Habibullah’s case? to indicate that in the opinion of the learned Judges 
deciding it there were any words which would indicate that sub-secticn (5) was to have a retrospective 
operation. In my view, sub-section (10) contains such words.” 

The judgment of the two other Judges, Hidayatullah and Raghubar Dayal, 
JJ., was delivered by Hidayatullah, J., who dealt with the subject of retrospective 
operation of statutes tlaborately and discussed Habibullah’s case®, at some length 
and expressed the view (at p. 125) that although the section mentioned the final 
order in the firm’s assessment as the starting point ‘‘ there was nothing to show that 
this new terminus a quo must be after 1st April, 1952, before sub-section (5) could be 
used”, According to Hidayatullah, J., ‘« the words of the sub-section were entirely 
indifferent to this aspect’. The learned Judge was however careful to add that 
this must not be considered as his final opinion on sub-section (5). Any opinion 
of Hidayatullah, J., even with the above qualification merits the highest respect. 
After giving very anxious consideration to the views expressed. by the learned Judge, 
we still hold that by sub-section (5) of section 35 the legislature intended that recti- 
fication should be made on the finding as to the incorrectness of the assessment of 
the firm after the provision was introduced in the statute book, viz., Ist April, 1952. 
There would have been nothing unjust or inequitable in the legislature directing 
that rectification of the assessment of the partner should always follow the assessment 
or re-assessment of the firm made fir ally. On the other hard, we think rectification 
of the partner’s assessment should logically follow the re-assessment or modification 
of the firm’s assessment. Otherwise, there would be an unaccounted for divergence 
between a person’s assessment as an individual and his assessment as a partner of 
a firm. But the legislature, in our opinion, did not intend to disturb completed 
assessment of partners except within the period of time indicated earlier in this 
judgment and unless the finding as to the incorrectness of the firm’s assessment was 
made after the terminus a quo above mentioned. 


In the result, the appeals are allowed. The judgment and order of the High 
Court of Madras are set aside and the orders of rectification passed by the Income-tax. 
Officer are held to be effective and binding on the respondents. In the circumstances. 
there will be no orders to the costs of these appeals. 


Hegde, F. (dissenting).—The respondents in these appeals were the partners of 
a registered firm carrying on business in gunnies. For the assessment year 1943-44, 
.¢., the assessment year ending 3lst March, 1944, the firm in question was assessed. 
to tax on 22nd January, 1946. Two days thereafter, namely on 24th January, 1946, 
the partners of the said firm were also assessed to tax for the assessment year 1943-44 
after taking into consideration their share of profits in the firm. The Indian Income- 
tax Act, 1922, to be hereinafter referred to as the Act, was amended by Act XXV 
` Lr ep = =O, 
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of 1953. The said amending Act among other provisions incorporated section 35 (5) 
into the Act. Section 1 (2) of that Act provided that ‘“‘subject to any special provision 
made in this behalf in this Act, it shall be deemed to have come into force on the Ist 
day of April, 1952.” On 11th September, 1952, the [acome-tax Officer issued notice 
to the firm under section 34 of the Act requiring the firm to show cause why its assess- 
ment for the assessment year 1943-44 should not be re-opened and enhanced for the 
reasons mentioned in that notice. In the proceedings that followed the assessment of 
the firm was substantially enhanced on 30th May, 1959. Thereafter, the proceeding 
against the respondents were initiated under section 35 (5) read with section 35 (1) 
as per the notices dated 24th July, 1959. In those proceedings the assessment of 
the respondents for the assessment year 1943-44 was enhanced. The respondents 
challenged the validity of those proceedings in the High Court of Judicature at 
Madras in Writ Petitions 1229-1233 of 1961 on its file. The High Court following, 
the decisions of this Court in Income-tax Officer, Madras v.S. K. Habibullah*, and Second 
Additional Income-tax Officer, Guntur v. Atmala Nagaraj and others*, 2\lowed. those writ 
petitions and quashed the impugned orders, These appeals are directed against the 
said decision. 

As the matters now stand, the question of law arising for decision is not res 
antegra. Itis concluded by the decision of this Court in Atmala Nagaray’s case? where- 
in this Court laid down that sub-section (5) of section 35 wasnot applicable to cases 
where the assessment of a partner of a firm was completed, before Ist April, 1952, 
even though the assessment of ihe firm was completed, after 1st April, 1952. 


Evidently, encouraged by some of the observations in the decision of this Court 
in Ahmedabad Mfg. & Calico Printing Co., Lid. v. S.C. Mehta, Income-tax Officer and 
another® Mr.S.K. Aiyer, learned Counsel for the department contended that 
Habibullah’s case1, and Atmala Nagaraj’s case?, were not correctly decided and that 
they should be overruled. Though the majority have not acceded to the contention 
of Mr. S. K. Aiyer that Habibullah’s case1, has not been correctly decided, it has 
accepted his contention that Atmala Nagaraj’s case*, was not correctly decided. As 
I am unable to concur with that conclusion, Iam constrained to deliver this dis- 
senting judgment. In my opinion, no case is made out to overrule the decision 
of this Court either in Habzbullah’s case or in Atmala Nagaraj’s case*. 

As seen earlier, the assessments in question were made as far back as 24th 
January, 1946. Every assessment under the Act is final unless the same 
is modified in appeal or revision or re-opened under section 34 or rectified under 
section 35. The assessment with which we are concerned in this case was neither 
modified in appeal or revision nor reopened under section 34. The question for 
decision is whether it can be rectified under seclion 35. 

Under the Act, the assessment of a firm and the assessment of its partners are 
two different assessments though in assessing a parmer his share in the firm’s profits 
is added to his other income. In fact, the profits of a registered firm are subject 
to double tax, firstly, in the hands of the firm and nextly in the hands of its partners. 
As the law stood prior to the amending Act 25 of 1953, the assessment of a partner 
could not be rectified under section 35 (1) on the ground that the firm’s assessment 
had been enhanced as a result of re-assessment. In other words, the re-assessment 
of a firm could not be considered as a mistake apparent from the records of the assess- 
ment of its partners. ‘That was the view taken by the Andhra Pradesh High Court 
in Kanumarlapudi Lakshminarayana Chetty v. First Additional Income-tax Officer, Nellore’, 
and that view was accepted as correct by this Court in Habibullah’s caset. There- 
fore, all that we have to see is whether section 35 (5) one of the group of clauses 
added by Act 25 of 1953 could have been availed of by the Income-tax Officer in 
making the impugned rectifications. 


1. (1963) 1M.L.J.(S.C.) 107: (1963) 1 An. (S.C.) 154: (1963) 2 S.C.R. (Supp.) 92: A.LR. 
W.R. (S.G.) 107 : (1963) 1S.C.J. 535 : (1962) 2 1963 S.C. 1436. 
S.G.R. (Supp.) 716: (1962) 44 ILT.R. 809: 4. (1956) An. W.R. 243: (1956) An. L.T. 
A.LR. 1962 8.C. 918. 798 : I.L.R. (1956) A. P. 301 : (1956) 29 L.T.R. 

2. (1962) 46 I.T.R. 609. e 419 : ALR. 1957 A.P. 159. 

3. (1963) 1 S.C.J. 491 : (1963) 48 LT.R. 


E] I. T, O., TUTICORIN V. DEVINATHA NADAR (Hegde, J.). 143 


Section 35 (5), to the extent it is material for our present purpose, reads as 
follows : 
“ Where in respect of any completed assessment ofa partner in a firm, itis found on the assessment 
or re-asSessment of a firm...... that the share of the partner in the profit or loss of the firm has not 
been included in the assessment of the partner, or, if included, is not correct, the inclusion of the share 
of the assessment or the correction thereof as the case may be, shall be deemed to be a rectification ofa 
mistake apparent from the record within the meaning of this section, and provisions of sub-section (1) 
shall apply thereto accordingly, the period of four years referred to in that sub-section being computed 
from the date of the final order passed in the case of the firm.” 
Section 35 (1) empowers the Income-tax authorities to rectify mistakes apparent 
from the record of certain orders passed by them. The clause (omitting parts not 
material) provides that the Income-tax Officer may, any time within the four years 
from the date of any assessment order passed by him, on his own motion, rectify 
any mistake apparent from the record of the assessment. As seen earlier, prior to 
the amending Act XXY of 1953, the Income-tax Officer could not have made the 
rectifications with which we are concerned in these appeals. Therefore, the question 
for decision is whether by the exercise of the powers conferred on him by section 35(5), 
the Incom:-tax Officer could have validly made the impugned rectifications ? 


It may be noted that in these cases both the assessment of the firm as well as 
the assessment of its partners were made long before Ist April, 1952. But the 
assessment of the firm was reopened and the firm reassessed after that date. In 
Habibullah’s case+, this Court laid down that the legislature had given to clause 5 
of section 35 which was incorporated with effect from Ist April, 1952, a partial 
retrospective operation. The provision enacted by clause 5 is not procedural in 
character. It affects the vested rights of the assessee. Therefore in the absence of 
compelling reasons, the Court would not be justified in giving a greater retrospectivity 
to that provision than is warranted by the plain words used by the legislature. Clause 
5 of section 35 does not purport to amend clause 1 of the same section. It confers 
additional powers upon the Income-tax authorities and that power cannot be 
exercised in respect of assessment of a firm which had been completed before the 
date on which the power had been invested. This Court quoted with approval the 
observations of the Privy Council in Jncome-tax Commissioner v. Khemchand Ramdas?*: 

“ When once a final assessment is arrived at, it cannot, in their Lordships’ opinion, be reopened 
except in the circumstances detailed in sections 34 and 35 of the Act.......... and within the time 
limited by those sections.” 

From this decision the correctness of which is not doubted by the majority, it 
follows that section 35 (5) is only retrospective as from Ist April, 1952 ; it has no 
greater retrospectivity and that section cannot affect vested rights. No doubt that 
decision was dealing with the assessment of a firm, but the ratio of that decision, in 
my opinion, applies with equal force to the assessment of a partner. If the assess- 
ment of a firm made before Ist April, 1952, cannot be reopened under section 35 (1) 
read with section 35 (5), the same must be equally true of the assessment of a partner 
ofafirm. The ratio of the decision in Habibullah’s case}, is that rights which have 
become final prior to Ist April, 1952, cannot be affected by having recourse to sec- 
tion 35 (5). 

By applying the ratio of the decision in Habibullah’s caset, this Court held in 
Atmala Nagaraj’s case®, that sub-section (5) of section 35 was not applicable to cases 
where the assessment of a partner was completed before Ist April, 1952 even though 
the assessment of the firm of which he was the partner was completed after Ist April, 
1952. At page 612 of the report, this is what this Court observed in Aimala Nagaraj’s 
case’ : 

“ Here, the original assessment was made before the amendment, and to that assessment the 
amended provision cannot still be made applicable for the reason to be given by us, even though 
the assessments of the firms were after lst April, 1952, and sub-section(5) has not been made applicable 
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to such assessment, either expressly or by implication. Ithas been given alimited retrospectivityfrom 
Ist April, 1952, and it was held by this Court m the cited case that it was not open to Courts to give 
more retrospectivity to it. Resort in this case could only be taken to the law as it stood. before the 
introduction ofsub-section (5) ‘ and as determined already by this Court, the record of the firm’s assess- 
ment could not then be called in aid to demonstrate an error on the record of a partner’s assessment. 
It was further held in §.K. Habibullah’s case that the provision enacted by sub-section (5) isnot proce- 
dural in character and that it affects vested rights of an assessee. In our opinion, sub-section (5) 
could not be used in this case, and the decision of the High Court was right” 


It may be noted that both the decisions in Habibullah’s caset, and Aitmale 
-Nagaraj’s case*, were rendered by the same Bench (consisting of S. K. Das, Hida- 
yatullah and Shah, JJ.). I am unable to accept the contention that Aimala Nagaraj’s 
case? laid down any new legal principle. It merely applied the principle laid down 
in Habibullah’s caset, to the facts of that case. In my opinion there is no legal basis to 
distinguish the one from the other. 


In Ahmedabad Manufacturing and Calico Pig. Co. case®, this Court was called upon 
to interpret the scope of sub-section (10) of section 35 of the Act which was brought 
into force on Ist April, 1956. The language of that provision is wholly different from 
ihat of section 35 (5). It is not clear from the report why in that case it became 
necessary to consider the correctness of the decisions of this Court in Habibullah’s case* 
and Atmala Nagaraj’s case”. But it appéars that in the course of the arguments the 
correctness of those decisions was put into issue. Three separate judgments were 
delivered in that case, one on behalf of S. K. Das and Kapur, JJ., by Das, J., another 
on behalf of Hidayatullah and Raghubar Dayal, JJ., by Hidayatullah, J., and the 
third by Sarkar, J. Sarkar, J., in his judgment merely referred to Habibullah’s case* 
and not to Atmala Nagaraj’s case®. Dealing with Habibullah’s caset, this is what his 
Lordship observed : i 


“ Asto S. K. Habibullah’s caset I do not think that much assistance can be had from it. Itapplied 
the rule of presumption against a statute having a retrospective operation—as 10 which rule, oi course, 
there is no dispute—to sub-section (5) ofsection 35. Now cases on the construction of one statute are 
rarely of value in construing another statute, for each case turns on the language with which it is con- 
cerned and statutes are not often expressed in the same language. The language used in sub-:ecticns 
(5) and (10) seems to me to be wholly different. There is nothing in S. K. Habibullah’s case? to indicate 
thatin the opinion of the learned Judges deciding it there were any words which would indicate that 
sub-section (5) was to have a retrospective operation. In my view, sub-secticn (10) centéirs such 
words. Furthermore, I do not find that the other considerations to which I have referred arcte for 
discussion in that case. In my view, the two cases are entirely different.” 


Das, J., accepted the correctness of the decision in Habibullah’s caset, but while 
dealing with Atmala Nagaraj’s case”, he observed : 


“We may point out, however, that in Second Additional Income-tax Offier v. Aimala Nagaraj? this 
Court went a step further and held that sub-section (5) ofsection 35 was not applicable to cases where 
the assessment of the partner was completed before Ist April, 1952, even though th, assess ent ol the 
firm was completed after Ist April, 1952. Learned counsel for the appellant frankly conceded before 
us that he did not wish to go as far as that and contend that even in a case where a declaration of divi- 
dend was made after Ist April, 1956, sub-section (10) would not apply ; because that would make sub- 
section (10) unworkable. The decision in Second Additional Income-tex Officer v. Aimala Nagaraj? may 
perhaps require reconsideration as to which we need not express any final opinion now, but so far as 
this case is concerned we see no reason why the principle in S$. K. Habibullah's caset will not apply.” 


But Hidayatullah, J., who as mentioned earlier was a party to both the deci- 
sions, dealing with those decisions observed : 


" We do not naturally express a final opinion on sub-section (5). We must leave that to a future 
case. We must, however, say that the two earlier cases may have to be reconsidered on some future 
occasion,” 


For the reasons to be presently stated I would rather prefer to follow the 
decisions in Habibullah’s case, and Atmala Nagaraj’s case*, which Iam sure must have 
been rendered after deep consideration rather than the passing doubts hesitatingly 
expressed by two of the learned judges who were parties to those decisions. As seen 
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earlier, even the majority has not shared the doubt expressed by Hidayatullah, J., 
as regards correctness of the decision in Habibullah’s caset. 


The rule laid down in Habibullah’s! and-Atmala Nagaraja’s case, is a well settled 
rule. Dealing with the interpretation of taxing statutes, it is observed in Hals bury’s 
Laws of England (Vol. 36, pp. 416-17) : 


“The language of a statute imposing a tax, duty or charge must receive astrict construction in the 
sense that there is no room for any intendment, and regard must be had to the clear meaning of the 
words. Ifthe Crown claims a duty under a statute, it must show that that duty is imposed by clear 
and unambiguous words, and where the meaning of the statute is in doubt, it must be construed in 
favour of the subject, however much within the spirit of the law the case might otherwise appear to be; 
but a fair and reasonable construction must be given to the language used without leaning to one side 
or the other. 


The rule that the literal construction of a statute must be adhered to, unless the context renders 
it plain that such a construction cannot be puton the words, is especially important in cases of statutes 
which impose taxation. There is no rule admitting equitable construction of a taxing statute ; that 
is to say Cases which are not within the actual words of the statute cannot be brought within the statute 
by consideration of its governing principle or intention.” 


Rowlatt, J., observed in Cape Brand Syndicate v. Inland Revenue Commissioners? : 


“In a taxing Act one as to look merely at whatis clearly said. There is no room for any intend~ 
ment. There isno equity abouta tax. Thereisno presumption as toa tax. Nothing is to be read in 
nothing is to be implied. One can only look fairly at the language used.” 

These principles have been accepted as correct both by the English Courts and 
the superior Courts in this country. It is now well settled that if the interpretation 
of a fiscal enactments is in doubt, the construction most beneficial to the subject 
should be adopted even if it results in obtaining an advantage to the subject ; the 
subject cannot be taxed unless he comes within the letter of the law and the argu- 
ment that he falls within the spirit of the law cannot avail the department. 

In Commissioner of Income-tax, Bombay v. Provident Investment Co., Lid,* this Court 


quoted with approval the following passage from an earlier decision of this Court 
in A. Ņ. Farnandez v, State of Kerala’, 


“ Tf the Revenue satisfies the Court that the case falls strictly within the provisions of the law, the 
subject can be taxed. If, on the other hand, the case is not covered within the four corners of the 
provisions of the taxing statute, no tax can be imposed by inference or by analogy or by trying to probe 
into the intentions of the legislature and by considering what was the substance of the matter. We 
must of necessity, therefore, have regard to the actual provisions of the Act and the rules made there- 
under before we can come to the conclusion that the appellant was liable to assessment as contended 
by the Sales Tax Authorities.” 

In Commissioner of Income-tax, Bombay v. Elphinstone Spinning and Weaving Mills 
Co. Lid.°, this Court held that if the words of the taxir g statute fail, then so must the 
tax. The Courts cannot except rarely and in clear cases, help the draftsmen by 
a favourable construction. 


In Commissioner of Income-tax, Bombay v. Jalgaon Electric Supply Co., Ltd." this Court 
again observed : 


“ The income-tax law seeks to bring within the net of taxation certain, class of income, and can 
only successfully do so ifit frames a provision appropriate to thatend. Ifthe law fails and the taxpayer 
cannot be brought within its letter, no question of unjustness as such arises.” 

In Banarsi Debi and another v. Income-tax Officer, Calcutta, and others®, it was 
observed : 


“Before construing the section it will be useful to notice the relevant rules of construction 
of a fiscal statute. In Oriental Bank Corporation v. Wright® the Judicial Committee held that if a 
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provisions in a taxing statute.” 


In Commissioner of Income-tax, Madras v. Ajax Products Lid.*, this Court quoted 
with approval the rule laid down by Rowlatt, J., in Cape Brandy Syndicate case* to 
which reference has already been made. It went further and observed : 


“To putin other words, the subject is not to be taxed unless the charging provision clearly imposes 
the obligation. Equally important is the rule of construction that if the words of a statute are precise 
and unambiguous, they must be accepted as declaring the express Intention of the legislature,” 


From the foregoing decisions it is clear that the consideration whether a levy 
is just or unjust, whether it is equitable or not, a consideration which appears to have 
greatly weighed with the majority, is wholly irrelevant in considering the validity 
of alevy. The Courts have repeatedly observed that there is no equity in a tax. 
The observations of Lord Hatherley, L. C., in Pardo v. Bingham 5: 


‘ In fact we must look to the generalscope and purview ofthestatute, and atthe remedy sought to 
be applied, and consider what was the former state of the law, and what it was that the Legislature 
contemplated”, 


were made while construing a non-taxing statute. The said rule has, only a 
limited application in the interpretation of a taxing statute. Further, as observed 
by that learned judge in that very case the question in each case is “ whether the 
legislature had sufficiently expressed its intention ” on the point in issue. 


I do not think that the impugned assessments can be said to be just or equitable 
even if that consideration is at all relevant. The assessments of partners of firms, 
whose assessments had become final before Ist April, 1952 cannot be reopened. 
There is no just or equitable ground to differentiate the case of the respondents from 
those assessees. As seen earlier, the assessment of the respondents had become 
final as far back as 1946. They would have arranged their affairs on that basis. 
Thirteen years thereafter, they were called upon to pay additional tax. It cannot 
be said that that is just or equitable. 


This takes me to the question whether the impugned assessments come clearly 
within the scope of section 35 (5). Thatis the only relevant consideration. But 
before going into that question we must remind ourselves that the assessments of the 
respondents had become final in the year 1946, and under the law as it stood prior 
to the enactment of section 35 (5), those assessments could not have been interfered 
with. Section 35 (5) unlike several other provisions in the amending Act of 1953, had 
been given only a partial retrospective effect. It is made to be operative as from 
Ist April, 1952. In this background let us now proceed to examine section 35 (9). 


Before a case can be held to fall within the scope of section 35 (5), two require- 
ments must be satisfied, namely, (1) that the assessment or reassessment of the firm 
must have taken place on or after Ist April, 1952, and (2) the assessment of the 
partner must be a ‘completed assessment”. The next question to be decided is 
whether the ‘‘ completed assessment” referred to in section 35 (5) includes an 
assessment which had become final prior to Ist April, 1952. 


eet a ep SG © 





1, (1946) A.C. 119. j (1965) 1 S.C.R. 700: (1965) 55 I.T.R. 741 : 
2. (1963) 1 S.C.J. 149: (1963)3 S.C.R. 893 : A.I.R. 1965 S.C. 1358. 

(1963) 48 I.T.R. 1: A.LR. 1963 S.C. 1062. A. (1921) 1 K.B. 64. 

3. (1965) 1S.C.J. 659 : (1965) 1 I.T.J. 623? 5. 4 Ch. App. 735. 


1) LT.O., TUTICORIN V. DEVINATHA NADAR (Hedge, 7.). 147 


I am unable to find out how the firm’s assessment could have been validly 
reopened under section 34, in September, 1952. By the time the notice under sec- 
tion 34 was issued, the eight years’ period of limitation prescribed in section 34 had 
expired. But the validity of the firm’s reassessment does not appear to have been 

-challenged at any time before the hearing of these appeals. Hence it is not safe to 
“pursue that question. 


The concept of a “‘completed assessment” was introduced for the first time by the 
amending Act XXV of 1952. The Act as it stood till then only spoke of assessments, 
re-assessments and rectification of assessments. What did the legislature mean by 
saying “ completed assessment ” in section 35 (5) ? That expression is not defined 
in the Act. The legislature must be considered to have deliberately used that 
-expression in place of the expression ‘‘ assessment” In expression familiar to Courts 
„and the connotation of which is well settled. On the basis of well recognised 
canons of construction of statutes we must give that expression a meaning different 

-from that given to “assessment.” Evidently, the legislature used the expression “‘com- 
pleted assessments ” to distinguish that class of assessments, from assessments which 
are final under the Act. It appears to me, by using that expression, the legislature 
-intended that the assessment of a partner should not be considered as a final assess- 
-ment till the assessment of the firm becomes final. In other words, the partner’s 
„assessment would continue to be tentative till the company’s asessment becomes 
final. If that be the true interpretation of the expression “‘ completed assessment ”’ 
as I think it is, then that expression can only apply to assessment of partners made on 
-or after Ist April, 1952. ‘The respondent’s assessment as mentioned earlier had 
‘become final prior to that date. Hence the respondent’s assessments cannot be con- 
sidered as “‘completed assessments” within the meaning of that word in section 35 (5). 
‘Consequently those assessments must beheld to be outside the scope of that section. 


Section 35 (5) neither expressly nor by necessary implication empowers the Income- 
tax Officer to reopen assessments which had become final. If the legislature wanted 
to confer such a power it should have said so as it did in section 35 (6) and in seve- 
ral other provisions in the amending Act, sections 3 (2), 7 (2) and 30 (2) of that Act. 

Further, if section 35 (5) empowers the reopening of all final assessments of partners 
-of firms, where was the need to give that provision a partial retrospectivity. That 
very circumstance negatives the contention of the department. Even if it is to be 
held that the expression ‘‘ completed assessment”? is an ambiguous expression, 
in that event also, the power conferred under section 35 (5) could not have been 
-exercised to rectify the assessments in question. 


From the foregoing it follows that the decision of this Court in Aimala Nagaraj’s 
.¢ase1, is correct. Even assuming that section 35 (5) can receive a different inter- 
pretation and that interpretation is more reasonable than that adopted by this Court 
in Atmala Nagaraj’s caset in that event also this Court would not be justified in 
-overruling its previous decision, which has the force of law in view of Article 141 of 
the Constitution. I am of the opinion that the decisions of this Court should not be 
-overruled excepting under compelling circumstances. It is only when this Court is 
-fully convinced that public interest of a substantial character would be jeopar- 
ized by a previous decision of this Court, this Court should overrule that decision. 
‘Every time this Court overrules its previous decision, the confidence of the public 
in the soundness of the decision of this Court is bound to be shaken. 


Reconsideration of the decisions of this Court should be confined to questions 
-of great public importance. In law finality is of utmost importance. Legal 
problems should not be treated as mere subjects for mental exercise. This Court 
-must overrule its previous decisions only when it comes to the conclusion that it is 
‘manifestly wrong, not upon a mere suggestion that some or all of the members of 
-the later Court might arrive at a different conclusjon if the matter was res integra 
In Bengal Immunity Co., Ltd. v. The State of Bihar and others*, this Court laid down that 
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there is nothing in the Constitution which prevents the Supreme Court from departing 
from a previous decision of its own if the Court is satisfied of its error ard its baneful 
effect on the general interest of the public. Das, Acting C. J., speaking for the 
majority, observed in the course of his judgment (at page 630 of the report) : 

“Tt is needless for us to say that we should not lightly dissent from a previous pronouncement of 
this Court. Our power of review, which undoubtedly exists, must be exercised with due care and 
caution and only for advancing the public well-being in the light of the surrounding circumstances of 
each case brought to our notice but we do not consider it right to confine our power within rigidly 
fixed limits as suggested before us.” T 
_ The question of law with which we are concerned in this case was of mimor 
importance, at all times. It has become all the more so because of the passage of 
time, as it has relevance only to assessments of partners of firms made before Ist 
April, 1952, and that too in cases where the question of enhancing those assessments 
arises as a result of the assessment or reassessment of the concerned firms on or after 
Ist April, 1952. Such cases are not likely to be many. 


For the reasons mentioned above, I dismiss these appeals with costs. 


Orprr.—In accordance with the opinion of the majority the appeals are 
allowed, the judgment and order of the High Court of Madras are set aside and 
the orders of rectification passed by the Income-tax Officer are held to be effective 
and binding on the respondents. Ir the circumstances there will be no order 
as to costs of these appeals. 

T.K.K. —————— Appeals allowed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 


Present :— K. N. Wancnoo, Chief Justice, R. S. BACHAWAT, V. RAMASWAMI, 
G. K. Mirrer aw K. S. Hesne, JJ. 


The State of Madras etc. .. Appellants* 
v. 
Mjs. A. Habibur Rehman & Sons etc. .. Respondents. 


Sales Tax Validation Act, (VII of 1956) and Constitution of India (1950), Article 
286, clause 1 (a), 1 (b), (2) and (3)—Clauses 1 (a), 1 (b), (2) and (3) intended 
to deal with different topics—One not to be projected or read into another—Removal 
of ban under Article 286 (2) on State’s power to legislate by the Validation Act—Valida- 
tion Act, if removed the ban under Article 286 (1)—Assessee delivering the goods outside 
the Siate for consumption therein—Such Explanation sale under section 2 (h) of the 
Madras General Sales Tax Act, 1959, if liable for taxation by Madras State taxing 
authorzizes 


Madras General Sales Tax Act (I of 1959), section 38 (4) and (5)—High Court receiving 
affidavits in evidence and not acting under section 38 (4)—Appellant raising no objection 
in the Hish Court—If open to the appellant to raise the question. 


The operative provisions of the several parts of Article 286, namely, clause (1) 
(a), clause (1) (b), clause (2) ar d clause (3), are intended to deal with different 
topics and one cannot be projected or read into another. In other words, -the 
legislative authority of the States to impose taxes on sales and purchases was res- 
tricted by four limitations in respect of sales or purchases outside the State, in 
respect of sales or purchases which take place in the course of int*r-State trade or 
commerce, in respect of sales or purchases in the course of imports into or 
exports out of India ard in respect of sales and purchases of goods declared by 
Parliament to be essential for the life of the community. These limitations over 
lap to some extent, but the legislative power of the State to tax sale or purchase 
transactions may be exercised only if it is not hit by any of the limitation. The 
restrictions imposed by Artiesle 286 are cumulative. 


* ©. As. Nos. 495, 539 and 540, 684, 694, 
717 and 857 of 1966. e 30th August, 1967. 
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The Sales Tax Validation Act (VII of 1956) merely lifted the ban 
under Article 286 (2) ofthe Constitution on the State’s power to legislate 
but the ban imposed by Article 286 (1) (a) of the Constitution was still efkective 
and could not be removed by legislation of Parliament. In other words, even 
if the ban under Article 286 (2) is removed by the Validation Act, no State can 
tax an i ter-State sale of purchase which takes place outside its territorial limits. 
What is an ‘ outside sale ° is defined by the Constitution as Explanation to Article 
286 (1) which states what should be deemed an “‘ inside sale.” By Article 286 (1) 
(as it stood before the Sixth Amendment) sales as a direct result of which goods 
were delivered in a State for consumption in such State, z.e., the sales falling within 
the Explanation to Article 286 (1) were fictionally to be regarded as inside that 
State in which such delivery took place and being outside all other States exempt 
from sales-tax by these other States. The Validatior Act has lifted the ban under 
Article 286 (2) alone but did not remove the ban under Article 286 (1) which 
continued to apply without being affected by the Validation Act. Therefore, even 
if a sale fell within the Explanation under section 2 (A) of the Madras General 
Sales Tax Act, 1939, it was beyond the competence of the Madras State to tax 
if the assessee had delivered the goods outside the State for consumption therein. 


Though it is true that the High Court should have remitted the matter to the 
Appellate Tribunal if it considered it necessary for the proper disposal of the 
case to take in evidence any additional facts under section 38 (5) of the Madras 
General Sales Tax Act, 1959 (Madras Act I of 1959) before passing an order 
under sub-section (4) remitting the matter to the Appellate Tribunal on the speci- 
fic question or issue, having preferred no objection before the High Court, 
it is not open to the appellant to say that the High Court acted illegally in taking 
the affidavits in evidence. 


Appeals by Special Leave from the Judgments and Orders, dated the 23rd 
September, 1963, 29th April, 1963, 29th July, 1964, 13th March, 1964, 22nd June, 
1964 and 24th June, 1964 of the Madras High Court in Tax Case Nos. 246 of 1962 
(Revision No. 96), 202 and 203 of 1961, 67 of 1963 (Appeal No. 6), 43 of 1964 (Re- 
wision No. 17), 12 of 1963 (Appeal No. 2) and 112 of 1964 (Revision No. 64) respec- 
tively. 


G. Ramanujam, Government Pleader and A.V. Rangam, Advocate, for Appellants 
(In all the Appeals). 


T. A. Ramachandrag, Advocate for M/s. J. B. Dadachanji & Co.), for Res- 
pondent (In C. A. No. 495 of 1966). 


M. S. K. Sastri and M.S. Narasimhan, Advocates, for Respondent (In C.As. Nos. 
539 and 540 of 1966). 


A.N. Sinha and D.N. Gupta, Advocates, for Respondent (In G.A. No. 684 of 1966). 


S. Kartar Singh Suri and E. G. Agrawala, Advocates, for Respondent (In Q. A. 
No. 694 of 1966). 


Avad Behari, Advocate, for Respondent. (In C. A. No. 717 of 1966). 
G. N. Dikshit, Advocate, for Respondent (In G. A. No. 857 of 1966). 


The Judgment of the Court was delivered by 


Ramaswami, F.—This appeal is brought by Special Leave, from the judgment 
of the Madras High Court dated 23rd September, 1963, inTax Case No. 246 of 1962. 


The respondent who was a Beedi manufacturer in Gudiyattam, Madras State, 
was assessed to sales tax on a taxable turnover of Rs. 1,73,502-11-10 for the assess- 
ment year 1955-56 by the Deputy Commercial Tax Officer. Against this order of 
assessment dated 15th February, 1957 the respondent appealed to the Appellate 
Assistant Commissioner of Commercial Taxes, Salem, disputing the inclusion of a 
sum of Rs. 1,11,299 and odd on the ground that the said amount represented either 
second purchases or purchase made outside the State of Madras. Pending the 
appeal the Madras General Sales Tax Act, 1959 was passed and the earlier Act of 
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1939 was repealed and by force of the provisions in the 1959 Act the appeal was. 

finally disposed of by the Appellate Assistant Commissioner of Commercial 'Taxes,. 
Salem. By his order dated 2nd July, 1960, the Appellate Assistant Commissioner 

held that the excise duty paid by the respondent could not form part of his purchase 

turnover but in purported exercise of his powers under the new Act enhanced the 

assessment of the turnover by including a sum of Rs. 1,15,406-14-9 as inter-State- 
purchases from Ist April, 1955 to 5th September, 1955. The respondent took the 

matter in further appeal to the Sales Tax Appellate Tribunal. The appellant also filed 

petitions before the Tribunal for enhancement of the assessment by Rs. 3,66,213-12-0- 
onthe ground that the amount represented sales of manufactured beedies to non- 

resident buyers during the period 12th May, 1955 to 5th September, 1955 and that 

the goods in question were within the territory of the State at the time the contract 

of sale in respect thereof was made. It was contended on behalf of the appellant that 

the sales were taxable by virtue of Explanation (2) to section 2 (4) of the Madras 

General Sales Tax Act, 1939 in view of the lifting of the ban on the levy of tax on. 
inter-State sales by the Sales Tax Validation Act, 1956 (Central Act VII of 1956), 

hereinafter called the ‘ Validation Act ’ and that it was wrongly excluded from the 

taxable turnover by the taxing authorities. By its order dated 13th July, 1962, the 

Appellate Tribunal allowed the petition for enhancement and rejected the contention. 
of the respondent that the sales were agency salesthrough Commission Agents. As 
regards the alleged second purchases or outside purchase of raw tobacco, the 

Appellate Tribunal remanded the case to the Appellate Assistant Commissioner. 
Against the order of the Appellate Tribunal the respondent filed a petition in the 

High Court of Madras under section 38 of the Madras General Sales Tax Act, 1959. 

By its order dated 23rd September, 1963 the High Court held:(1) that the inclusion of 
the inter-State purchases from Ist April, 1955 to 5th September, 1955 of Rs. 1,15,406 
14-9 was bad as the Appellate Assistant Commissioner had no jurisdiction to include 
that turnover ; (2) that the turnover of Rs. 3,66,213-12-0 included by the Appellate 
Tribunal could not be brought to tax as the beedies, which were the subject of the 
relevant sales were delivered outside the State for purpose of consumption and as the 
sales therefore constituted Explanation sales under Article 286 (1) of the Constitu- 
tion as it stood prior to the Sixth Amendment and consequently the Madras State 

had no jurisdiction to tax the said sales. Being aggrieved by the part of the decision 
of the Madras High Court on the question of taxability of the said transactions of 
inter-State sales effected prior to 6th September, 1955, the State of Madras has 
brought the present appeal. 


The question presented for consideration in this appeal is whether the Madras 
State had jurisdiction to levy sales tax on the alleged “ Explanation sales ” by the 
respondent during the period between Ist April, 1955 to 5th September, 1955 by 
virtue of Explanation (2) to section 2 (A) ofthe Madras General Sales Tax Act, 1939. 


Section 2 (A) of the Madras Ger.eral Sales Tax Act, 1939, states : 
“2, In this Act, unless there is anything repugnant in the subject or context— 


(h) ‘sale’ with all its grammatical variations and cognate expressions means 
every transfer of the property in goods by one person to other in the course of 
trade or business for cash for or deferred payment or other valuable consideration, 
and includes also a transfer of property in goods involved in the execution of a 
works contract, and in the supply or distribution of goods by a co-operative society, 
club, firm or any association to its members for cash or for deferred payment or 
other valuable consideration but does not include a mortgage, hypothecation, 
charge or pledge ; 


Explanation (2).—The sale or purchase of any goods, shall be deemed, for the 
purposes of this Act, to have jaken place in this State, wherever the contract of sale 
or purchase might have been made— 
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(a) if the goods were actually in this State at the time when the contract of 
sale or purchase in respect thereof was made, or 


(b) in case the contract was for the sale or purchase of future goods by descrip- 
tion, then, if the goods are actually produced in this State at any time after the 
contract of sale or purchase in respect thereof was made. 


Section 3 which is the charging section provides as follows :— 


“Subject to the provisions of this Act,— 
(a) every dealer shall pay for each year a tax on his total turnover for such 
year ; and 
(b) the tax shall be calculated at the rate of three pies for every rupee in such. 
turnover : 


Provided that if and to the extent to which such turnover relates to articles 
of food or drink or both sold in a hotel, boarding house, restaurant, stall or 
any other place, the tax shall be calculated at the rate of four and a half pies for 
every rupee, if the turnover relating to those articles is not less than twenty- 
five thousand rupees.” 


Under the Government of India Act, 1935, it was open to every Provincial Legis- 
lature to enact legislation authorising the levy of tax on sale of goods in respect of 
transactions whether within or outside the Province, provided the Province had a 
territorial nexus with one or more elements constituting the sale. This resulted in. 
levy of sales tax by many Provinces in respect of the same transaction—each Pro- 
vince fixing upon one or more elements constituting the sale with which it had 
a territorial nexus. The Constitution with a view to prevent imposition of manifold 
taxes on the same transaction of sale, imposed by Article 286 restrictions on the 
levy of sale and purchase taxes on certain classes of transactions. Article 286, as it 
was orginally enacted, read as follows : 


“ (1) No law of a State shall impose, or authorise the imposition of, a tax 
on the sale or purchase of goods where such sale or purchase takes place— 


(a) outside the State; or 


(b) in the course of the import of the goods into, or export of the goods out 
of, the territory of India. 


Explanation.—For the purposes of sub-clause (a),a sale or purchase shall be 
deemed to have taken place in the State in which the goods have actually been 
delivered as a direct result of such sale or purchase for the purpose of consumption 
in that State, notwithstanding the fact that under the general law relating to sale 
of goods the property in the goods has by reason of such sale or purchase passed 
in another State. 


(2) Except in so far as Parliament may by law otherwise provide no law of 
a State shall impose , or authorise the imposition of, a tax on the sale or purchase 
of any goods where such sale or purchase takes place in the course of ir ter-State 
trade or commerce : 


Provided that the President may by order direct that any tax on the sale or 
purchase of goods which was being lawfully levied by the Government of any State 
immediately before the commencement of this Constitution shall, notwithstanding 
that the imposition of such tax is contrary to the provisions of this clause, 
continue to be levied until the thirty-first day of March, 1951. 


(3) No law made by the Legislature of a State imposing, or authorising the 
imposition of, a tax on the sale or purchase of any such goods as have been 
declared by Parliament by law to be essential for the life ofthe community shall 
have effect unless it has been reserved for the consideration of the President 
and has received his assent.” 3 


Article 286 thus imposed four bans upon legislative power of the States. Clause 
(1) prohibited every state from imposing or authorising the imposition of, a tax on 
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outside sales and on sales in the course of import into or export outside the territory 
of India. By clause (2)the State was prohibited from imposing tax on the sale of goods 
where such sale took place in the course of inter-State trade or commerce. But the 
ban could be removed by thelegislation made by the Parliament. By clause (3) the 
Legislature of a State was incompetent to impose or authorise imposition of a tax on 
the sale or purchase of any goods declared by the Parliament by law to be essential 
for the life of the community, unless the legislation was reserved for the considera- 
tion of the President and had received his assent. 


In The Bengal Immunity Co., Lid. v. The State of Bihar and others, it was held by 
this Court that the operative provisions of the several parts of Article 286, namely, 
clause (1) (a), clause (1) (6), clause (2) and clause (3), are intended to deal with 
different topics and one cannot be projected or read into another, and therefore the 
Explanation in clause (1) (a) cannot legitimately be extended to clause (2) either 
as an exception or as a proviso thereto or read as curtailing or limiting the ambit of 
clause (2). It was further held that until the Parliament by law made in exercise 
of the powers vested in it by clause (2) of Art. 286 provides otherwise, no State may 
imposeor authorise the imposition of any tax on sales or purchases of goods when 
such sales or purchases take place in the course of inter-State trade or commence, 
and therefore the State Legislature could not charge inter-State sales or purchases 
until the Parliament had otherwise provided. The judgment of this Court in The 
Bengal Immunity Company’s caset was delivered on 6th September,1955. The President 
then issued the Sales Tax Laws Validation Ordinance, 1956, on 30th January, 1956, 
the provisions of which were later embodied in the Sales Tax Laws Validation Act, 
1956. Section 2 of this Act provided : 

“ Validation of State laws imposing, or authorising the imposition of, taxes on 
sale or purchase of goods in the course of inter-State trade or commerce,—Not- 
withstanding any judgment,decree or order of any Court,no law ofa State imposing, 
or authorising the imposition of, a taxon the sale or purchase of any goods where 
such sale or purchase took place in the course of inter-State trade or commerce 
during the period between the Ist day of April, 1951, and the 6th day of September, 
1955, shall be deemed to be invalid or ever to have been invalid merely by reason 
of the fact that such sale or purchase took place in the course of inter-State trade or 
commerce ; and all such taxes levied or collected or purporting to have been levied 
or collected during the aforesaid period shall be deemed always to have been 
validly levied or collected in accordance with law................ a 


By this Act therefore the Parliament removed the ban contamed in Article 286 (2) 
of the Constitution retrospectively but limited only to the period between Ist April, 
1951 and 6th September, 1955. All transactions of sale, even though they were 
inter-State sales could for that period be lawfully charged to tax. 


On behalf of the appellant the argument was put forward that the Validation 
Act having lifted the ban on taxation of inter-State sales, the transactions of the 
respondent for the period from 1st April,1955 to 5th September, 1955 were assessable 
to tax under the provisions of the Madras General Sales Tax Act, 1939 operating 
on its own terms. Counsel for the appellant particularly based his argument on 
the second Explanation to section 2 (h) of that Act and the decision of this Court in 
Mis. Ashok Leyland Lid. v. The State of Madras*. In our opinion, the argument 
put forward on behalf of the appellant is not warranted. The decision of this Court 
in Ashok Leyland’ s case? case has no bearing on the question presented for determination 
in this case. The reason is that in that case the deliveries of motor vehicles were 
inside the Madras State and the inter-State sales in question were not “ Explanation 
sales” falling within Article 286 (1) (a). It is a well-settled proposition that the 
operative provisions of the several parts of Article 286, namely, clause(1) (a), clause 
(1) (b), clause (2) and clause (3), are intended to deal with different topics and one 
cannot be projected or read into another, and therefore the Explanation in clause 
ea a ee 
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(1) (a) cannot legitimately be extended to clause (2) either as an exception or as a 
proviso thereto or read as curtailing or limiting the ambit of clause (2}. In other 
words, the legislative authority of the States to impose taxes on sales and purchases 
was restricted by four limitations—in respect of sales or purchases outside the State, 
in respect of sales or purchases in the course of imports into or exports out of India, 
in respect of sales or purchases which take place in the course of inter-State trade or 
commerce and in respect of sales and purchases of goods declared byParliament to be 
essential for the life of the community. These limitations overlap to some extent, 
but the legislative power of the State to tax sale or purchase transactions may be 
exercised only if it is not hit by any of the limitations. The restrictions imposed by 
Article 286 are cumulative. If follows therefore that even if the ban under Article 
286 (2) is lifted by Parliament by the enactment of the Validation Act, the Madras 
State cannot still tax inter-State sales or purchases which take place outside its 
territorial limits because of the bar under Article 286 (1) (a) of the Constitution. 
What is an “ outside sale” is defined by the Constitution by the Explanation to 
Article 286 (1) which states what should be deemed to be an “ inside sale.” As 
provided by the Explanation to Article 286 (1), a sale or purchase shall be deemed 
to have taken place in the State in which the goods have actually been delivered as a 
direct result of the sale notwithstanding the fact that under the general law relating 
to sale of goods the property in the goods has, by reason of such sale or purchse, 
passed to another State. The legal position was stated by this Court in The State 
of Bombay v. The United Motors (India) Lid.+ as follows : 


** It provides by means of a legal fiction that the State in which the goods sold 
or purchased are actually delivered for consumption therein is the State in which 
the sale or purchase is to be considered to have taken place notwithstanding the 
property m such goods passed in another State. Why an ‘ outside’ sale or 
purchase is explained by defining what is an inside sale, and why actual delivery 
and consumption in the State are made the determining factors in locating a sale 
or purchase will presently appear. The test of sufficient territorial nexus was 
thus replaced by a simpler and more easily workable test : Are the goods 
actually delivered in the taxing State, as a direct result of a sale or purchase, for 
the purpose of consumption therein ? Then, such sale or purchase shall be 
deemed to have taken place in that State and outside all other States. The 
Jatter States are prohibited from taxing the sale or purchase ; the former alone 
is left free todo so. Multiple taxation of the same transaction by different 
States is also thus avoided.” 


This observation was not in any way dissented from by the judgment of this Court in 
the later case—The Bengal Immunity Company's case*. The result therefore is 
that if the terms of the Explanation are satisfied such sales are by a fiction deemed to 
be ‘inside’ the State of delivery-cum-consumption and therefore ‘outside’ all other 
States. In such cases therefore only the State ‘ inside’ which the sale is deemed to 
take place by virtue of the Explanation is exempt from the ban imposed by Article 
286 (1) (a) ; all other States would be subject to that ban in respect of such sales. 
This principle underlies the decision of this Court in Shree Bajrang Jute Mills Lid. v. 
State. of Andhra Pradesh®. In that case, the appellant, carrying on business as a 
manufacturer of jute goods with its factory at Guntur, used to send jute bags by 
railway to the cement factories of the A.C.C. outside the State of Andhra. For secura 
ing a regular supply of jute bags, the A.C.C. entered into a contract with the appel- 
lant and under the despatch instructions from that company, the appellant loaded 
the goods in the railway wagons, obtained railway receipts in the name of the A.C... 
as consignee and against payment of the price, delivered the receipts to the Krishna 
Cement Works, Tadepalli, which was for the purpose of receiving the railway receipt ` 
and making payment, the agentof the A.G.C. From the amounts shown as gross 
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turnover in the return for the assessment year 1954-55, the appellant claimed reduc- 
tion of certain amounts in respect of the goods, supplied by rail to the A.C.C. outside 
the State of Andhra Pradesh under its despatch mstructions. The Commercial Tax 
Officer and the Deputy Commissioner of Commercial Taxes disallowed the claim 
and held that as the railway receipts were delivered to the agent of the buyer within 
the State of Andhra, and price was also realized from the agent of the buyer within 
the State, goods must be deemed to have been delivered to the buyer in the State of 
Andhra Pradesh, and the appellant was liable to pay tax on the sales. The question 

for determination in this Court was whether the sales by the appellant to the A.C.C. 

may be regarded as ‘“‘ non-Explanation sales’’, i.e., falling outside the explanation 
to Article 286(1). Itwasheld by this Court that if the goods were delivered 
pursuant to the contracts of sale outside the State of Andhra for the purpose of 
consumption in the State into which the goods were delivered, the State of Andhra 
could have no right to tax those sales by virtue of the restriction imposed by Article 
286 (1) (a) read with the Explanation. To attract the Explanation, the goods had 

to be actually delivered as a direct result of the sale, for the purpose of consumption 

in the State in which they were delivered. The expression ‘* actually delivered” 

in the context in which it occurs, can only mean physical delivery of the goods, or 

such action as puts the goods in the possession of the purchaser and it does not con- 

template mere symbolical or notional delivery. It was accordingly held that the 

State of Andhra had no authority to levy tax in respect of these sale transactions in 

which the goods were sent under railway receipts to places outside the State of 
Andhra and actually delivered for the purpose of consumption in those States. 

The same view was reiterated by this Court in Singareni Collieries Co., Lid. v. State of 
Andhra Pradesh*, In that case, the appellant-company carried on the business of 
mining coal from its collieries and supplying it to consumers both within and outside 
the State. In proceedings for assessment to Sales tax, the company claimed that it 
was not liable to pay sales tax under the Hyderabad General Sales Tax Act; 1950, 

on the price of coal supplied to allottees outside the taxing State pursuant to the 

directions of the Coal Commissioner issued under the Colliery Control Order, 1945. 

This claim was rejected by the Sales Tax Officer on the ground that the coal in 

question was sold F.O.R. colliery siding and was actually delivered to the consumers 

within the State when it was loaded on: their account in Railway Wagons at the 
colliery siding. The appeals against that decision to the appellate authorities as 
well'as to the High Court were dismissed. It was decided by this Court that so far as 
the period between Ist April; 1954- and 6th September, 1955 was concerned, sales 
of coal for delivery to consumers outside the State could not be taxed under the 
Hyderabad Act because they were covered by the Explanation to Article 286 (1) 
(a) as it stood before amendment. It was held that the Explanation defines the 
State in which the goods have actually been delivered for consumption, as the State 
in. which.for the purpose of clausé (1) (a) of Article 286 the sale shall be deemed to. 
have taken place, and that State alone in which the sale is deemed to take place has 
the power to tax the’sale, and for this purpose it is immaterial that property in the 
goods has under the general law relating to sale of goods passed in another State in 
which the allottee resided or carried on business. ; wm 


~ The legal position therefore is that the Validation Act merely lifted the ban ` 
under Article 286 (2) of the Constitution on the State’s power to legislate but the’ 
ban imposed by Article 286 (1) (a) of the Constitution was still effective and could not 
be removed by legislation of Parliament. In other words, even if the ban under 
Article 286 (2) is removed by the Validation Act, no State can tax an inter-State 
sale or purchase which takes place outside its territorial limits. What is an “ out- 
side sale”’ is defined by the Constitution as Explanation to Article 286 (1) which states. 
what should be deemed to be an “‘inside sale,” It is well-settled that by Article 286 
(1) (as it stood before the Sixth Amendment) sales as a direct result of which goods 
were delivered in a State for consumption in such State i.e., the sales falling within 
the Explanation to Article 286 (1) were fictionally to be regarded as inside that State 
a a 
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for the purpose of clause (1) (a) and so within the taxing power of the State in which 
such delivery took place and being outside all other States exempt from sales-tax 
by those other States. As we have already said, the Validation Act has lifted the 
ban under Article 286 (2) alone but did not remove the ban under Article 286 (1) 
which continued to apply without being affected by the Validation Act. Therefore, 
even if a sale fell within the Explanation under section 2 (A): of the Madras General 
Sales Tax Act, 1939 it was beyond the competence of the Madras State to tax if the 
assessee had delivered the goods outside the State for consumption therein. It 
follows therefore in the present case that the goods sold and delivered outside the 
State during the period from April, 1955 to September, 1955 were not liable to tax, 
under the Madras General Sales Tax Act, 1939 and the taxing authorities had no 
jurisdiction to include Rs. 3,66,213-12-0 in the turnover of the respondent. 


' We proceed to consider the next question raised in this case, viz., that the High 
Court acted -illegally in entertaining and relying upon the affidavits filed by the 
respondent while exercising its revisional powers under section 38 of the Madras 
General Sales Tax Act, 1959 (Madras Act I of 1959). It was contended for the 
appellant that the High Court could not itself record a finding of fact after taking 
additional evidence and there was no express power conferred by section 38 upon the 
High Court for taking additional evidence. Section 38 of the Madras General Sales 
Tax Act, 1959 states : ` 


“38. (1) Within ninety days from the date on which a copy of the order 
under sub-section (3) of section 36 is served in the manner prescribed, any person 
who objects to such order or the Deputy Commissioner may prefer a petition to 
the High Court on the ground that the Appellate Tribunal has. either decided 
erroneously or failed to decide any question of law : 


Provided that the High Court may admit a petition preferred after the period 
of ninety days aforesaid if it is satisfied that the petitioner had sufficient cause for 
not preferring the petition within the said period. : 


(4) (a) If the High Court does not dismiss the petition summarily, it shall, after 
giving both the parties to the petition areasonable opportunity of being heard 
determine the question of law raised and either reverse, affirm or amend the 
order against which the petition was preferred or remit the matter to the Appellate 
Tribunal, with the opinion of the High Court on the question of law raised or 

"pass such order in relation to the matter as the High Court thinks fit. 


(b) Where the High Court remits the matter under clause (a) with its opinion- 
on the quéstion of law raised, the Appellate Tribunal shall amend the order 
passed by it in conformity with such opinion. 

(5} Before passing an order under sub-section (4), the High Court may, if 
it considers it-necessary so to do, remit the petition to the Appellate’ Tribunal, 
and direct it to return the petition with its finding on any specific question or 
issue. 


(8) (a) The petitioner or the respondent may apply for review of any order 
passed: by the High Court under clause (a) of sub-section (4) on the basis of the- 
discovery of new and important facts which after the exercise of due diligence 

“were not within his knowledge or could not be produced by him when the 
order was made. - - 


(b) The application for review shall be preferred within such time, and in 
such manner as may be prescribed, and shall where it is preferred by any party 
other than the Deputy Commissioner be accompanied by a fee of one hundred 
rupees. . - i 
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It was argued for the appellant that under sestion 38 the High Court was empowered 
to interfere with the order of the Appellate Tribunal only if it had either decided a- 
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question of law erroneously or had failed to decide any question of law. It was said 
that in any case the High Court should have remitted the matter to the Appellate 
Tribunal if it considered it necessary for the proper disposal of the case to take in 
evidence any additional facts under section 38 (5) of the Act before passing an order 
under sub-section (4) remitting the matter to the Appellate Tribunal on any specific 
question or issue. In our opinion there is considerable force in the argument put for- 
ward on behalf of the appellant. But we do not wish to express any concluded opinion 
on this point in the present case. It appears that the appellant did not raise any ob- 
jection before the High Court when the affidavits were taken into evidence. Having 
preferred no objection before the High Court it is not now open to the appellant to 
say that the High Court acted illegally in taking those affidavits in evidence. It 
was submitted for the respondent that the transactions themselves took place in 
1955, nearly 12 years back and ordinarily accounts of dealings would not be retain- 
ed beyond five years. Counsel for the respondent referred in this connection to a 
rule framed under ihe Madras General Sales Tax Act. In these circumstances it 
was hardly worthwhile for the High Court to remand the case for a fresh investiga- 
tion. We therefore reject the argument of the appellant on this aspect of the case. 


For the reasons assigned we hold that this appeal has no merit and must be 
dismissed. In the circumstances of the case we do not propose to make any order 
as to costs. 


Civil Appeals Nos. 539 and 540 of 1966, 717 of 1966, 684 of 1966, 694 of 1966 and 
857 of 1966 : B 


The main question to be considered in these appeals is whether, after the enact- 
ment of the Validation Act, Madras State had the constitutional power to tax 
“ Explanation sales” falling under Article 286 (1) (a) of the Constitution, i.e., where 
goods were delivered for consumption outside the State and whether the ban under 
Article 285 (1) (2) was an independent ban and whether it could be removed by 
Parliamentary legislation under Article 286 (2). This question has been the subject- 
matter of consideration in Civil Appeal No. 495 of 1966, and for the reasons given 
in that case, we hold that the Madras State had no authority to levy sales tax on 
such transactions of sale and the High Court was right in holding that the constitu- 
tional bar under Article 286 (1) (a) was not lifted by the Validation Act. 


In Civil Appeals Nos. 539 and 540 of 1966 Counsel for the appellant took an 
additional point that the High Court ought not to have called for an affidavit from 
the respondent “ regarding the mode of sale of wool to the Bangalore merchants”. 
It was also said that the High Court had no power to take that affidavit into evidence 
and come to a finding that the sales were “Explanation sales” within the meaning 
of Article 286 (1) (a) of the Constitution. It, however, appears that the appellant 
did not object to the production of the affidavit in the High Court. It must be 
taken that the objection was waived and it is not now open to the appellant to argue 
that the High Court had no power to take the affidavit into evidence. We accord- 
ingly reject the argument of the appellant on this point. 


In Civil Appeal No. 717 of 1966 it was argued for the appellant that the-High- 
Court erred in assuming that in the transactions in question the goods were delivered 
for consumption outside the Madras State. It was said that the case should have 
been remanded by the High Court to the Appellate Tribunal for a fresh finding on 
the point. The High Court has, however, taken the view that the transactions -took 
place in 1955-56 and ordinarily accounts of dealings would not be retained by the 
assessee beyond five years. The High Court has observed that apart from this the 
transactions were very large in number, about 4,000 and odd and most of them were 
for a comparatively small value. Some of the invoices referred in the assessment 
order show that they were for small amounts in regard to articles like paint, alumi- 
nium tar and other articles. *In these circumstances the High Court came to-the 
conclusion that the goods were delivered to places outside the Madras State for the- 
purpose of consumption in the delivery States. The High Court added that it was 
hardly-worthwhile in these circumstances to direct a remand of the case to the Appel- 
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late Tribunal for afresh enquiry. It is manifest that the finding of the High Court on 
this point is a finding on a question of fact and as there is proper material to support 
the finding ofthe High Court it is not possible to accept the contention of the appel- 
lant. that the finding is in any way defective in law. We accordingly reject the argu- 
mént of the appellant on this point. . 7s 


For the reasons expressed we hold that these appeals have no merit and they are 
accordingly dismissed. In the circumstances of the case we do not propose to make 
any.order. as to costs except in G.A. No. 717 of 1966. ` In that appeal, the respon- 
dent will be entitled to costs as already ordered on 29th July, 1965. 


| VMLK,. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 
(Civil Appellate Jurisdiction.) 
Present :—J. C. Sua, S.M. Sikri anD V. Ramaswamy, JJ. 


The State of Madras (In both the Appeals) „> Appellant* 
l v. l ; 
T. Narayanaswami Naidu and another ` .. Respondents. 


Madras General Sales Tx Act (I of 1959), sections 3 and 4 and Central Sales Tax Act 
(DOXXIV of 1956)—Liability of—Meaning of the expression “‘ at the point of last 
purchase in the State ”.. : = ° 


Tt is true that sections 3 and 4 of the Madras Act speak of ‘ a year ’ ie., the finan- 
cial year, and it is only the turnover during that year that is liable to taxation in 
the hands of the assessee, but section 4 has to be read with the Second Schedule 
and reading section 4 with the Second Schedule, it is clear that a dealer is not 
liable to pay a tak on the purchases until the purchases acquire the quality of being 

_the last purchases inside the State. In other words, when he files a return and 
declares the stock in hand, the stock in hand cannot be said to have been acquired 
by last purchase because he may still during the next assessment year sellit or he may 
consume it himself or the goods may be destroyed etc., He would be entitled to 
claim before the assessing authorities that the character of acquisition of the stock 
in hand was undermined ; in the light of subsequent events it may or may not 
become the last purchase inside the State. The assessee is not liable till the pur- 
Soa of declared goods acquires the character of a last purchase within the Second 

chedule. l 


- Appeals by Special Leave from the Judgement and Order dated the 11th August 
1964 of the Madras High Court in Tax Cases Nos. 105 and 125 of 1963, (Revision 
Nos. 64 and 81). > 


G. Ramanujam, and A. V. Rangam, Advocates, for Appellant (In both the 
Appeals)) 
~ S. T. Desai, Senior Advocate, (G. L. Sanghi Advocate for Messrs. 7.B..Dadachanji 
& Co., with him), for Respondents (In both the Appeals). 


The Judgment of the Court was delivered by 


Sikri, 7.—These appeals by Special Leave are directed against the judgment of 
the Madras High Court in Tax Gases Nos. 105 and 125 of 1963. The High Court 
by its common ‘judgment dated 11th August, 1964 confirmed the orders of the Sale 
Tax Appellate Tribunal. 


_ , À common point of law is involved in both the cases and it will suffice ifwe give l 
facts in Tax Case No. 105 of r963 (Civil Appeal No. 633 of 1966) in which the-res- 
pondent was one T. Narayanaswami Naidu, hereinafter referred to as the assessee. 
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The assessee is-a dealer in cotton and cotton seeds. Before the Additional Commer- 
cial Tax Officer, Coimbatore, he claimed to deduct the sum of Rs. 12,32,756-45 as 
the value of purchases,other than the last purchases of cotton. The Commercial 
Tax Officer exempted Rs. 10,1,15534-40 but disallowed the remaining amount on the 
ground that cotton worth Rs: 2,27,250-00 Was in stock on 31st March, i961. He 
found that subsequent disposal in the next year had not been proved and, therefore, 
it was liable to be taxed as a last purchase. In holding this he’ followed the diécision 
of the Kerala High Court in Abdulsalam Rowther.v. State oy’ Kerala). The Appellate 
Assistant Commissioner ( Commercial Taxes) upheld the order, but the Sales Tax 
Appellate Tribunal, dissenting from the décision of the Kerala High Court in 
Abdulsalam Rowther v. State of Kerala}, accepted the appeal of the assessee and remand- 
ed the case to the Appellate Assistant Comm'ssioer for disposal of resh in the light 
of observations made by it. The Department filed a revision under section 38 of 
the Madras General Sales Tax Act, hereinafter referred to as the Madras Act, and 
the High Court dismissed’ the revision. The State of- Madras having obtained Special 
Leave, the appeal is now before: us. 


The learned Counsel for the appellant, Mr. RamAnüjam,. urges that the decision 
of the'Kerala High Court in Abdulsalam Rowther v. State of Keralå?, ana of the Mysore 
High Courtin Hormusiji Hirjibhoy v. Commercial Tax Officer?, laid down the law 
correctly, and the Madras High Court erred in dissenting from these decisions in, the 
present case (now reported as State of Madras v. P, Nardyanasami Naidu® = -> 


- - 


'. Section 4 of the'Madras Act provides : 3 2 erse 


ee Notwithstanding anything contained in section. 3, the tax under this Act 

shall be payable by a.dealer on the sale or purchase inside the State of declared 

~- goods at the rate and only at the point specified againsteach in the Second Sche- 

- dule.on the turnover in such goodei in each year, Whatever be the quantum of 
turnover in that. year.” ` 4 


In other words, this section n lays down that j in‘respect of Je larel desde we oo to 
look at the Second Schedulé in order to find out the point at which the tax would_be 
payable by the dealer. The Second Schedule describes the declared goods in: rés- 
pect of which a single point tax only is leviable under section 4. Item 2 of the Second 
Schedule is “Cotton, that is to say, all kinds of cotton (indigenous or imported) in 
its unamanufactured state, whether ginned or unginned, baled, pressed or otherw'se, 
but excluding cotton Waste è. The point of levy is sled as “at the point of last 
purchase in the State a | i t 


” The question hät arise is : what is ihe exact meaning of the expression ‘ at 
the point of last purchase in the State’? - In this connection it may be mentioned 
that section 14 of the’ Central Sales Tax Act, 1956, hereinafter referred to as the 
Central Act, declares certain goods as of special importance in inter-State trade and 
commerce, and cotton is one of the goods included in section I4.. 


Section 15 “provides : 


“ Every sales tax law of a State shall; in’ so:far as it imposes Or" authorises the 


imposition of a tax on the sale or. purchase of declared goods; be subject to ba 
following restrictions and conditions, namely :— , 


(a) the tax payable under’ ‘that law in respect of any sale of TA of such 
goods inside the State shall not exceed two per cent. of the sale or Sa Puce 
. thereof, and such tax'shall-not be levied-at more than one stage.”’; 


Section 4 of the Madras Act was intended to comply with section 1 5 ‘of the Central 
Act: The relevant portion of section 3. of the Madras Act, on which ‘the learned 
Counsel for ‘the’ are ‘Yeliés, provides : ` $ 
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- °, “3 (1) Every dealer (other than å casual ‘trader or agent .of a non-resident 
, dealer) whose total turnover for a year is not less than ten thousand rupees and 
. every casual trader or agent of a non-resident.dealer, whatever be his turnover 

for the year, shal] pay a tax for each ‘year at the rate of two per cent of his 
. taxable turnover :” 


» 


Section 2 (p) defines “‘ taxable turnover ” to mean “‘ the turnover on which a dealer 
shall be liable to pay tax as determined after making such deductions from his total 
turnover and in such manner as may be-prescribed,” and “‘ year.” is defined to 
mean ‘financial year”. “Turnover ” is defined in section 2 (r) as follows : 


“ turnover ” means the aggregate amount for which goods are bought or sold, 

or supplied or distributed, by a dealer, either directly or through another, on 

. his own, account or on account of others whether for cash or for deferred payment 
or other valuable consideration, provided that the proceeds of the saleby a person 
of agricultural or horticultural produce, other than tea, grown within the State 
by himself or on any land in which he has an, interest whether as owner, usufruc- 
tuary mortgagee, tenant or otherwise, shall be excluded from his turnover} .....” 


The learned Counsel for the appellant says that it is clear from sections 3 and 
4 that a tax under the Madras Act is a yearly. tax. In other words, hë says, that 
just as under the Indian Income-tax Act each assessment year is a self-contained 
unit, so is the assessment year a self-contained unit under the Madras Act. If 
that is so, he argues, then what happens in subsequent years cannot be taken into 
consideration for determining the taxability of any purchase inside the State of 
declared goods. He says that the taxable event is the last purchase in the State 
during the assessment year and if stocks are held at the end of the assessment year 
it follows that the assessee holding the stocks is the last purchaser in the State. 


In our opinion, this reasoning is fallacious. It is true that sections 3 and 4 
speak of “a year ”, i.e., the financial year, and it is only the turnover during that 
year that is liable to taxation in the hands of the assessee, but section 4 has to be 
read .with the Second Schedule, and reading section 4 with the Second Schedule, 
it seems to us clear that a dealer is not liable to pay a tax on the purchases until 
the purchases acquire the quality of being the last purchases inside the State. In 
other words, when he files a return and declares the stock in hand, the stock in hand 
cannot be said to have been acquired by last purchase because he may still during 
the next assessment year sell it or he may consume it himself or the goods may be 
destroyed, etc. He would be entitled to claim before the assessing authorities that 
the character of acquisition of the stock in hand was undetermined, in the light of 
subsequent events it may or may not become the last purchase inside the State, 


In our view this construction, 1s in consonance with section 15 of the Centra] 
Act. If the argument of the learned Counsel for the State were to be accepted it 
Would mean that the States could with impunity levy purchase tax on declared 
goods at more than one stage, że., on purchases in the hands ofone dealer during 
one assessment year and purchases of the same goods in the hands of another dealer 
in a subsequent assessment year, and soon. Therefore, we agree with the Madras 
High Court that the assessee is right in contending that he was entitled to claim 
deduction in respect of the value of the stock of Rs. 2,27;250-as being the purchases 
other than last purchases of cotton. 


The Kerala High Court in Abdulsalam Rowther v. State of Kerala}, following 
certain cases decided under the Income-tax Act, was influenced by the consideras 
tion that an assessee could not rely on subsequent events in order to escape taxation. 
That may be so even under the Sales Tax Act, but, according to our view, the 
assessee is not liable til] the purchase of declared goods acquires the character of a 
last purchase within the Second Schedule referred to above. In Hormusji Hirjibhoy v. 
Commercial Tax Officer, the Mysore High Court also seems to have been impressed 
by similar considerations. 
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The judgment under appéal draws a distinction between taxable event’, and a 
Stage at which the levy of.tax in the case of declared goods is subject to single-point 
levy. This.may cause confusion, and indeed, the High Court gives one es 
which it found unnecessary to deal with.. The illustration given is:. : 


“ One can visualise a case for example, where goods mentioned above purchased 
. on the goth-ot March, 1960, may be exported by the. purchaser himself; outsidé 
the State, on the arid of April, rg60. In that case the goods could not be assessed 
, in 1960-61 in the hands of the exporting purchaser, because the taxable event. did 
not occur in that year; it could not be. assessed in the hands of-the seller in 1959" 
6o because though the taxable even occurred that year, the single point stage was 
‘not reached'‘in that yedr.. One possible way of dealing with such a ‘case is to 
‘ assess it subsequently as escaped turnover.” 

‘In our opinion, in this illustration, the assessee would be liable in the financial 
year-1960-61 as the purchases became the last purchases in that year. 

In the result the appeal fails and is dismissed with costs. . 
‘The facts in Tax’ Case No. 125 of 1963 (Civil Appeal’ No. 634° of t966). are 
similar. , That appéal.is also dismissed with costs. The Appellate. Assistant Gom- 
missioner (Commercial Taxes) will now dispose of the cases remanded to him by the. 
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M, Hidayatullah and Kamla Prasad Singh v. 
C. A. Vaidialingam, TJ: Hari Nath Singh. 
27th April, 1967. Crl.As. Nos. 24.4. to 246 of 1964. 


Penal Code (XLV of 1860), section 218 and sections 191 to 193—Criminal Procedure 
Code (V of 1898), sections 195, 561-A—Distinetion between sections 192,103 and 218, 
Penal Code. 


‘The alleged offence against the Lekhpals and their abettor Hari Nath Singh 
in the other two cases is of a different order. The offence of section 218, Indian 
Penal Code, is not a minor offence included within section r92. It is a distinct 
offence which can be proceeded against without the bar of section 195 of the Code 
of Criminal Procedure. Thete is Some resemblance between section. 192 and section 
218, Indian Penal Code, because both deal with the preparation of a false record. 
There the resemblance ceases. Whereas in section 192, the record is prepared for 
use in a judicial proceeding with the intention that an erroneous opinion be formed 
regarding a material point, the offence in section 218 is the preparation of a false 
record by a public servant with the intention of saving or injuring any person -or 
property. The intention here was to save the property from the vendees namely 
Kamla Prasad Singh and others. The offence was complete the moment the 
false record was made with the said intention and it was not necessary for the 
completion of this offence that the record should be used in a judicial proceeding 
so as to cause an erroneous opinion to be formed touching on a point material to 
the result of such proceeding. In the Ahlmad’s case this latter condition was the 
most important ingredient. In the case of the Lekhpals, it was immaterial whether 
the record would’be produced in a judicial proceedings or not so as to cause an 
erroneous òpinior: to be formed. The intention was to save the property from 
the effects of the sale and the preparation of the false record was therefore sufficient 
from this point of view. In other words, the offence of the Lekhpals (if any be 
proved against them) would fall-within section 218 and not section 192/193 of the 
Penal Code. It may fall in the latter sections if the entry can be said to be in or 
in relation to a Court. This cannot be said of the entries in the Khasra. As section 
218 is not named in section 195 of the Code of Criminal Procedure, the private 
complaint of Kamla Prasad Singh could be entertained by the Court and there was 
no bar. . 

To hold that a record such as is contemplated in section 218, Penal Code is 
always one intended for use in a Court would put section 218, Indian Penal Code, 
in section 195 of the Code of Criminal Procedure which the Code of Criminal Pro- 
cedure has not thought of. Therefore section 218, Penal Code must be treated as 
an independent and distinct offence. There could be a private complaint in respect 
of an offence under section 218, Pena] Colle. — 
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The result is that the case against Hari Nath Singh of abetment of the act of 
the Ahlmad could not begin except on a complaint in writing of the Court concerned. 
There was no bar to the commencement of the case against Hari Nath Singh and 
the two Lekhpals on the private complaint of Kamla Prasad Singh. Accordingly 
Criminal Appeal No. 244 of 1964 shall be dismissed. Criminal Appeals Nos. 245- 
246 of 1964 shall be allowed and the concerned cases will be remitted to the Court 
of first instance for trial according to law. 


W. S. Barlingay, Senior Advocate (F. C. Talwar and R. L. Kholi, Advocates 
with him), for Appellant (In all the Appeals). 
~. J. P. Goyal and R. B. Pathak, Advocates, for Respondent No. 1. (In all the 
Appeals). 


G.R. ——— Cri. Appeal No. 244 dismissed; 
Rest allowed. 

[SUPREME Covurt.] 
R. S. Bachawat, Hulas Rai Baij Nath v. 
F. M. Shelat and Firm K. B. Bass. 
V. Bhargava, FF. C.A. No. 897 of 1964 


grd May, 1967. 
Civil Procedure Code (V of 1908), Order 23, rule 1— Withdrawal of Suit—No 
order as to costs. 


It is unnecessary for us to express any opinion as to whether a Court is bound 
to allow withdrawal ofa suit toa plaintiff after some vested right may have aċcrued 
in the suit in favour of the defendant. On the facts of this case, it is clear that the 
right of the plaintiff-to withdraw the suit was not at all affected by any vested right 
existing in favour of the appellant and, consequently, the order passed by the trial 
Court was perfectly justified, 


Distinguishing the Madras Judgment in Seethat Ashi v. Meyoppa, 66 M L.J. 
617: A.1.R. 1934 Mad. 337, the Supreme Court observed, in the context in 
which that Court expressed its opinion about suits for accounts, it clearly 
intended to lay down that the dismissal of the suit on plaintiff’s withdrawal is not 
to be necessarily permitted, if the defendant has become entitled to a relief in his 
favour. But such aright, if at all, can in no circumstances be held to accrue before 
a preliminary de¢ree for rendition of accounts is passed. In fact, in mentioning 
suits for partition and suits for accounts, the Court was keeping in view the circum- 
stance mentioned in the earlier sentence which envisaged that a preliminary decree 
had already been passed defining rights of parties. In any case, we do not think 
that any defendant in a suit for rendition of accounts can insist that the plaintiff 
must be compelled to proceed with the suit at such a stage as the one at which the 
respondent in the present case applied for withdrawal of the suit. 

Bishan Narain, Senior Advocate (M. I. Khowaja, Advocate, ‘with him), for 
Appellant. - 4. 


Niren De, Additional Solicitor General of India (M. V. Goswemi and 
Yogeshwar Prasad, Advocates, with him), for Respondent. 


G.R. — Appeal dismissed. 

[SUPREME CouRrT.] 
M. Hidayaiullah and The Secrétary Home (Endowments) Department, 
C. A. Vaidialingam, JJ. Government of A.P. v. 
3rd May, 1967. D. Raj :ndra Ram Dasjee. 


C. A. No. 2586 of 1966. 


Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), section 53 
as applied to Andhra Pradesh. 


The short question, that arises, for cansideration, is as to whether the Assistant 
Commissioner, H.R. & C.E. had jurisdiction to assume management of the math 
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in question, under section 53 of the Act. That will deperd on the further quest’on 
as to whether the State Guver:ment had jurisdict on to place the respordent, 
under suspension, as they have purpurted to do, by their order, dztyc. 9h Septeniber, 
1965. The answer to the above question is to be cecided, by refereret tu sı ction. 53, 
af the Act. 


Sect‘on-53 (1) contemplates four contingencies, urder which the Assistant 
Commissioner may take steps tur the temporary custody 2rd proti ct ar. af the math. 
We are concerned, in this case, anly with the first co1.t nger.cy, referred to in that 
sub-section. Before that pravision can be invoked, two corditiors are isctssary, 
viZ., (a) a vacancy must have occurred, in the office af the trustee of a-math; ar.d 
(b) there must be a dispute, respecting the right of succession ta such office. In 
this case, it is possible ta say, in vicw af the claim made by Dever.dra Dass, and the 
litigatians referred ta abave, that there was a dispute respect ng the right af succes- 
sion.ta the office of the Mzhant. But, in arder to give jur‘sdict on ta the epp llant 
ta take action, under the first cantingency, referred to in sub-s: ct’on (1) afs ct on 53 
the two candit‘ans advertcd ta above, will have ta exist. In this case, itis the claim 
of the appellant that there was a vacancy, in the affice of the trustee of the Math 
on 18th March, 1962, when Chetam Dass died. On the other hai.d, according to: 
the respondent, there was no vacancy in the office af the Mzhant, at that t me 
because, an the death of Chetam Dass, the respor.dent succecded to the office of 
the Mahant. Therefore, the point to be cansidercd is, as te whethrr 2 vacercy 
has accurred, in the office of the trustee of the Mat! , an 18ih March, 1962. That 
there must be an actual vacancy, unfilled, is clear, fram the wurdir.g of s ction 53 
(1), when it deals with two different cont ngencies, prov ding far the assumpt’on 
of management. Under the first cantingency, a vacar.cy should have accurred in 
the offi ce of a trustee af a mat: , and there is a dispute in resp ct af the success‘on 
ta such office. That is, the affice has nat been filled in, by anybady having a prima 
facie legal right ta assume management. Similarly, the second cantirgercy can- 
templated under section 53 (1) when assumpt or of management can be mede by 
the Department, is when a vacancy accurs in the office áf a trustee af a Math and 
when such vacancy cannot be filled up immediatly. This clearly shows that 
there must be a vacancy, as a fact, in the sense that nabady with any legal right has 
assumed office af the trustee of the Math. 


No doubt, normally, ifit is established that the respandent’s anly right ta func- 
tian as Manager of this inst‘tutian, is exclusively on the basis of the Gavernment 
Order, dated 5th June, 1962 there will be cons derable farce in the content on of 
the learned Counsel far the appellant that the State Gavernment has gat jurisdiction 
to take disciplinary action, against the respordent. But the facts in this case shaw 
that the positian isentirely different. If the respordent, as held by the High 
Court with which view we are in agreement has succeeded ta the affice of the 
trustee of the math, on the death of Chetam Dass, an 18th March, 1962, ‘n his own 
right, the mere circumstance that the Gavernment also passes an order 2ppoint’ng 
him as interim Mahant, ar Manager, later, willnot take away the right of the respon- 
dent ta functian as trustee, an the basis of his ariginal r‘ght. Once itis held that respon- 
dent is nat halding the office af the Mahant, exclusively on the basis af the arder of 
the Government dated 5th June, 1962, it follows that the appellant hes no jurisdic- 
tion ta pass an arder, placing the respondent urder suspension, as that virtually 
amounts ta a remaval of the trustee ofa Math. The remaval of a trustee af a Math 
can be done anly in the manner, and in the circumstances, ment*oned in section 52 
afthe Act. Therefare, the view afthe High Caurt that the arder of the Government 
placing the respondent under suspensian, is not valid, is carrect. 


P. Rama Reddy, Senior Advacate (A. V. V. Nair, Advocate, with him), for 


Appellants. 
V. Rangackarya, B. Parthasarthy and P. C. Bhartari, Advacates for M/s. J. B. 


Dadachanji & Co., far Respordent. 
G.R. ; Appeal dismissed. 





[SUPREME Court] 


R. S. Bachawat, J.M. Shelat and Vishnu Pratap Sugar Warks v. 
V. Bhargava, FF. Chief Inspector of Stamps. 
4th May, 1907. C.A. No. 1668 of 1966. 


U.P. Sugar Cane (Regulation of Supply and Purchase) Act (XXIV of 1953)—The Sugar 
Gane Cess Act (XXII of 1956) read with the U.P. Sugar Cane Cess (Validation) Act (Ib 
of 1961)—U.P. Sugar Cane Purchase Tax Act (IX of 1961)—Ccurt-fees Act (VII 
of 1870), section 7—Definition of Instruments—General Clauses Act (X of 1897)—Conveyan- 
LINE Aci, 1881. aa 


The H'gh Court held that an instrument, generally speaking, means a writing 
usually importing a dacument af a formal legal kind, but it dacs nat include Acts 
of Parliament unless there is a statutary definition ta that eficct in any Act. There. 
is thus ample authority to hold that ordinarily a statute is not an instrument unless 
as in the case af Conveyancing Act af 1881, the d finit'‘on includes it or as in the case 
af section 205 (1) (viti) of the Law af Praperty Act, 1925, the statute creates a settle- 
ment and such statute is for that reasan treatcd as an instrument. It would not 
therefare be carrect, to say that the Acts alleged in the plaint ta be void are instru- 
ments within the meaning of sub-sectian (iv-A) af section 7. In this view, it daes 
not became necessary ta decide whether the Acts are instruments securing money or 
ather property having such value. Sub-sect‘an-(iv-A) of section 7 would not, there- 
fore, apply and the High Caurt was not right in calling upon the appellant-com- 
pany ta additional Court-fees Under that sub-section. 


For the reason aforesaid, we are cf the view that neither clause (a) of sub-section 
(iv-A) of section 7 nor sub-section (iv-A) of section 7 would apply and the Court- 
fees payable on the plaint were under clause (b) of sub-section (iv-B) of section 7. 
‘The appeal therefore, has to be allowed. ‘The order of the High Court is set aside 
and the order of the tria! Court is restored. ‘The respondent will pay the appellant- 
company the costs of this- appeal. 

Cases considered : (1964) 3 S.C.R. 442: A.I.R. 1964 S.C. 173; ALR. 1944 
Bom. 259; (1965) 1 S.G.R. 712: ALR. 1965 5.C. 669. 

G. N. Dixit, for Appellant. 

. Bishan Narain, Senior Advocate (O. P. Rana, Advocate, with him), for Res- 
pondent. 


G.R. —— Appeal allowed. 
[SUPREME COURT.] 

M.Hidayatullah and ; Jai Charan Lal Anal v. 
C. A. Vaidialingam, J. State of U.P. 
5th May, 1967. C.A.No. 199 ôf 1967. 


U.P. Municipalities Act (II of 1916), section 87-A—Meaning of ‘not earlier than 
30 days’ and ‘ not less than 30 days’—High Court’s powers under Article 226. 


In the sub-section we are dealing with the number of days should not exceed 
thirty-five days. On a parity of reasoning not earlier than thirty days would in- 
clude the*goth day but only the goth day, could be meant. This proves that the 
fixing of the date of the meeting was therefore in accordance with law and we res- 
pectfully disapprove of the view taken in the Andhra Pradesh case. 


In our opinion it is not necessary that the judicial officer should be present at the 
‘meeting and then adjourn it for purposes of sub-section (5). He can take action in 
advance. This will be convenient all round because it will save members from 
attendance on that day. This was done in this case and in our opinion the action 
-was correct. We do not read the word ‘adjourn ° as being in any way different 
from the word ‘ postpone’ which is some times used. The word ‘ adjourn’ means 
that the officer can postpone the meeting to a subsequent date. 


The High Court did not exercise its powers under Article 226 of the Consti- 
‘tution and we must not be“intended to have meant that where the High Court has 
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refused to exercise its discretion this Court would always interfere. This case was 
admitted in this Court merely to clear a dispute about the law which secms to have 
evoked diff rent interpretations in the High Courts. 


On a consideration of the whole matter we are of opinion that the petition was 
devoid of merit and although it was dismissed because the High Court did not choose 
to exercise its discretionary powers the result would have been the same if the High 
Court had gone into the matter elaborately and correctly. The appeal must there- 
fore be dismissed. We order accordingly. 

A. K. Sen, Senior Advocate (L. N. Mathur and B. Dutta, Advocates and 
O. C. Mathur, Advocate of M/s. F. B. Dadachanji & Co., with him), for Appellant. 

C. B. Agarwala, Senior Advocate (0. P. Rana, Advocate, with him), for Respon- 
dents Nos. 1 to 3. 

S. P. Sinha, Senior Advocate (M. I. Khowaja, Advocate, withhim), for Respon- 
dents Nos. 5 to 13. 


G.R. — Appeal dismissed. 
[Supreme CourrT.] , pana 

J.C. Shah, S.M. Sikri, and Zila Parishad Moradabad v. 
V. Remaswemi, FF. Kundan Sugar Mills. 
18th July, 1967. C.A. No. 596 of 1966. 


U. P. District Boards Act (X of 1922)—Power to impose tax—Article 265 of the 
Constitution. : 

‘The respondent is being charged tax now. He is entitled not to be taxed except 
under the authority of law vide Article 265 of the Constitution. There is no ques- 
- tion of challenging any pre-Constitution matter. The respondent is challenging a 
post-Constitution action on the ground that there is no authority of law for the 
action, 

Regarding the second point, the High Court held that an appeal to the District 
Magistrate under section 128 was not likely to be of much assistance to the petitioner 
and rejected the contention. It is well-settled that a provision like section 128 does 
not oust the jurisdiction of the High Court to entertain a petition under Article 226 
and it is for the High Court to exercise its discretion whether to entertain the petition 
or not. The learned Counsel has not pointed out anything to us to show that the 
discretion has not been properly exercised. 

S. T. Desai, Senior Advocate (C. P. Lal, Advocate, with him), for Appellant. 

G. B. Agarwala, Senior Advocate (J. P. Agarwal, Advocate, with him), for Res- 
pondent. 


` G.R. oc an Appeal dismissed. 
[SUPREME Court. ] 
RS. Bachawat, J.M. Shelat and B.M. Lall v. 
V. Bhargava, JJ. Dunlop Rubber Co. (India) Ltd. 
18th Fuly, 1967. C.As. Nos. 2253 and 2254 of 1966. 


West Bengal Premises Tenancy Act (XII of 1956), section 13 (1) (£)—Distinction 
belween lease and a license—Can a Limited Cumpany be a Landlord within the meaning of 
section 13 (1) (f) and can it reasonably require the premises for its own occupation. 


The question is whether the occupier under this agreement is a tenant or a 
licensee. The distinction between a lease and a license is well known. Section 10 5, 
of the Transfer of Property Act defines a lease. Section 52 of the Indian Easements. 
Act defines a license. A lease is the transfer ofa right to enjoy the premises ; whereas: 
a license is a privilege to.do something on the premises which otherwise would be 
unlawful. Ifthe agreement is in writing, it is a question of construction of the agree-. 
ment having regard to its terms and where its language is ambiguous, having regard 
to its object, and the circumstances under which it was executed whether the rights. 
of the occupier are those of a lessee or a licensee. The transaction is a lease, if it grants. 
an interest in the land; it is a license if it gives a personal privilege with no interest. ` 


6 


in the land. The question is not of words but of substance and the label which the 
parties choose to put ‘upon the transaction, though relevant, is not decisive. The 
test of exclusive, possession is not conclusive, (see L.R. (1952) 1 K.B. 290, 298 ; 
(1960) S.C.J. 453 : (1960) 1 S.C.R. 368, 381-5,), though it is a very important indi- 
cation in favour of tenancy, See (1958) 1 Q.B. 513, 525). A servant in occupation 
of premises belonging to his master may be a tenant or a licensee, see Halsbury’s 
Laws of England, Third Edition, Volume 23, Article 990, Page 411. A service 
occupation is a particular kind of license whereby a servant is required to live in the 
premises for the better performance of his duties. Formerly, the occupation of the 
servant was regarded as a tenancy unless it was a service occupation, (See ALR. 
1922 Bom. 70). Now it is settled law that a servant may be a licensee though he 
may not be in service occupation. 


The High Court rightly held that the respondents reasonably require the flats 
for respondent Nos. 2’s own occupation through officers holding the flats on its behalf 
as licensee. If so, it is conceded that it is not necessary for the respondents to esta- 
blish the reasonable requirement by respondent No. 1 also for its own occupation. 
‘The High Court decided this issue also in favour of the respondents. As the decision 
on this issue is not necessary for the disposal of this appeal, we express now opinion ` 
on it: The High Court rightly decreed the suits. p 

Sarjoo Prasad, Senior Advocate (R. Ganapathy Iper, Advocate with him), for 
Appellant (In C.A. No. 2253 of 1966). 

Devaprasad Chaudhury and Sukumar Ghose, Advocates, for Appellant (In C.A. 
No. 2254 of 1966). 

A. K. Sen, Senior Advocate (S. K. Gambhir and D. N. Gupta, Advocates, with 
him), for Respondents (In both appeals). 


G.R. —— Appeals dismissed. 

[SUPREME COURT.] 

R.S. Bachawat, J.M. Shelat and D. Nagaratnamba v. 
V. Bhargava, JJ. - K. Ramayya. 
19th Fuly, 1967. C.As. Nos. 83 to 85 of 1965. 


Hindu Law—Coparcenary properties—Gift of divided interest— Tyansfer of Property 
Act (IV of 1882), section 6 (h). 


Venkatacharyulu and the appellant were parties to an.illicit intercourse. The 
two agreed to cohabit, Pursuant to the agreement each rendered services to the 
other. Her services were given in exchange for his promise under which she obtain- 
ed similar services. In lieu of her services, he promised to give his services only and 
not his properties. Having once operated as the consideration for his earlier promise 
her past services could not be treated under this section 2 (d) of the Contract 
Act as a subsisting consideration of for his subsequent promise to transfer the pro- 
perties to her. The past cohabitation was the motive and not the consideration for 
the transfers under Exhibits A-1 and A-2. The transfers were without consider- 
ation and were by way of gifts. The gifts were not hit by section 6 (A) of the Transfer 
of Property Act, by reason of the fact that they were motivated by a desire to com- 
pensate the concubine for her past services. 

The invalid gifts were not validated by the disruption of the joint family in 1947. 
After the disruption of the joint family, Wenkatacharyulu was free to make a gift of 
his divided interest in the coparcenary properties to the appellant, but he did not 
make any such gift. The transfers under Exbibits A-1 and A-2 were and are invalid. 
We find no ground for interfering with the decrees passed by the High Court. 

P. R-m Reddy, Senior Advocate (A. V. V. Nair and B. Parihasarihy, Advocates 
and O. C. Mathur, Advocate of M/s. F. B. Dadachanji GS Co., with him), for Appel- 
lant (In all the Appeals). 

C. R. Patiabhirem-n and R. Ganapathy Iyer, Advocates, for Respondents (In C.As. 
Nos. 83 and 84 of 1965) and Respondents Nos. 1 to 5 in Q.A. No. 85 of 1965. 


G. R. —=— Appeal dismissed. 


[SUPREME Court. ] 


K. N. Wanchoo, C.F. and . National Engineering Industries Ltd. v. 
G.K. Mitter, F. Hanuman. 
25th July, 1967. G.A.No. 549 of 1967. 


Industrial Disputes Act (XIV of 1947), section 33-A—Standing Orders of the employer— 
Was there a contravention of section 33—Interfering with findings of fact of a quasi 
judicial Tribunal. 


The doctor who actually gave the certificates was never examined and no reason 
was given why he could not be examined. It is also remarkable that the fitness 
certificate which, according to Hanuman, was taken by him when he appeared on 
20th April, 1965, to join his duty has not been produced. It is not Hanuman’s case 
that he had given that fitness certificate to the appellant and the appellant had 
suppressed that also. In the circumstances, it seems to-us that the finding of the 
Labour Court that Hanuman continued ill from 1oth to 19th April, 1965, 1s perverse, 
for both the witnesses produced by Hanuman in support of his case had not corro- 
borated his statement. There is nothing on the record besides the mere statement 
of Hanuman to prove that he continued ill from 1oth to 19th April, 1965. Even the 
fitness certificate was never produced before the Labour Court and it seems that the 
record of the dispensary was also never produced before thé Labour Court ; further 
Dr. Girraj Prasad though he stated that he was giving evidence on the basis of the 
record, did not refer either to the original certificates or the copies thereof before 
giving his evidence. In these circumstances we cannot accept the finding of the 
Labour Court to the effect that Hanuman continued ill from 10th to s9th April, 
1965, in the face of the appellant’s denial that no certificate was sent to the appel- 
lant on 10th April, 1965. 


We do not understand how a workman who has lost his lien on his appointment 
can continue in service thereafter. Where therefore a standing order provides that 
a workman would lose his lien on his appointment, if he does not join his duty within 
certain time after his leave expires, it can only mean that his service stands auto- 
matically terminated when the contingency happens. 


Where therefore a workman’s service terminates automatically under the stand- 
ing order section 33 would not apply and so an application under section 33-A would 
not be maintainable, as there is no question in such a case of the contravention of 
section 33 of the Act. 

But as we have already held there is no difference between saying that the 
workman’s lien would stand terminated as in the present case and that “ the work- 
man would lose his appointment ” as in that case. 


We therefore allow the appeal and set aside the order of the Labour Court 
reinstating Hanuman. The automatic termination of his service under the relevant 
standing order would thus stand. In view of the order of this Court dated goth 
March, 1967, made at the time of granting Special Leave, we order the appellant to 
pay the costs of the respondent. Further this Court had ordered then that stay would 
be granted on condition that the appellant would pay full wages to the respondents 
pending disposal of the appeal. We therefore order that whatever wages have been 
paid to the respondent upto now shall not be recovered by the appellant. 


Niren Dz, Additional Solicitor-General of India (B. P. Maheshwari, Advocate, 
with him), for Appellant. l 

M. K. Rememurthi, Mrs, Shyamala Pappu, R. Nagaratnam and Vineet Kumar, 
Advocates, for Respondent. ; 

G.R. Appeal allowed. 


[SUPREME Covrt.] 


J. M. Shelat, V. Bhargava and — ; Dabur (Dr. S. K. Burman) v. 
C. A. Vaidialingem, FF. The Workmen. 
26th July, 1967. C.A. No. 2568 of_ 1966. 


Industrial Disputes Act (XIV of 194.7)—Reference to a d ferent Labour Court. 


Industrial Disputes Act (XIV of 1947), section 10 (1)—Error apparent on the face 
of the Record—Plea of mala fide. 


We cannot see how any objection can be taken to the competence of the State 
Government to make a correction of a mere clerical error. The finding that it 
was a clerical error means that the Government in fact intended to make the reference 
to the Labour Court, Ranchi ; ‘but, while actually scribing the order of reference, a 
a mistake was committed by the writer of putting down Patna instead of Ranchi. 
Such a clerical error can always:-be corrected. and such a correction does not 
amount either to the withdrawal of the reference from, or cancellation of the refer- 
ence to, the Labour Court, Patna. The High Court was therefore right in rejecting 
this contention on behalf of the appellant. , 


What was urged before the High Court was that even on the ex parte evidence 
on record, the Labour Court ought to have held that the workmen were mere casual 
labourers. The High Court was right in holding that this point urged on behalf 
of the appellant essentially raised a question of fact only and that Court, in its 
jurisdiction under Article 226 of the Constitution, could not interfere on ‘such a 
question of fact. Since no submission was made before the High Court that the 
finding of the Labour Court that the workmen are not casual labourers suffers from 
_ any manifest error of law apparent on the face of therecord, the appellant is not enti- 
tled to raise this point in this special appeal before us. On the finding actually 
recorded by the Labour Court and upheld by the High Court, the order of the Labour 
Court directing reinstatement of these workmen is fully justified, so that the order 
made by the Labour Court, in so far as itis against the interests of the appellant, 
is correct and must be upheld. In view of this position, it is unnecessary to go into 
the question whether the Labour Court was or was not right in recording the finding 
as to mala fides. 


On merits, Mr. Gokhale wanted to urge only two points before us. One was 
that the Labour Court committed a:manifest error of law apparent on the face of 
the record in holding that the workmen concerned were not casual workers. The 
judgment of the High Court, however, shows that before that Court it was nowhere 
urged or urged that any such error of law apparent on the face of the record had 
been committed by the Labour Court. What was urged before the High Court, 
was that even on the ex parte evidence on record, the'Labour Court ought to have 
held that the workmen were mere casual labourers. The High Court was right 
in holding that this point urged on behalf of the appellant essentially raised a question 
of fact only and that Court, in its jurisdiction under Article 226 of the Constitution, 
could not interfere on such a question of fact. Since no submission was made before 
the High Court that the finding of-the Labour Court that the workmen are not 
casual labourers suffers from any manifest error of law apparent on the face of the 
record, the appellant is not entitled to raise this point in this special appeal before 
us. On the finding actually recorded by the Labour Court and upheld by the High 
Court, the order of the Labour Court directing reinstatement of these workmen is 
fully justified, so that the order made by the Labour Court, in so far as it is against 
the interests of the appellant, is correct and must be upheld. In view of this position, 
' itis unnecessary to go into the question whether the Labour Court was or was not 
right in recording the finding as to mala fides. 


e only- other point urged was that the Labour Court should not 
have proceeded ex parte when material was placed before that Court on behalf of 
the appellant to show that its local manager, Sri Basant Jha, was in fact lying ill. 
The question whether an adjournment should: or should not have been granted 
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on this ground was in the discretion of the Labour Court. Even the order by which 
the Labour Court rejected that application for adjournment is-not before us and, 
consequently, it cannot be held that the Labour Court committed any such error 
in rejecting the application for adjournment and proceeding e% parte as would 
justify interference by this Court. _ 

H. R. Gokhale, Senior Advocate (Sukumar Ghose, Advocate, with him), for 
Appellant, . . 

M. K. Ramemurthi, Mrs. Shyemala (Pappu and Vineet Kumar, Advocates, for 
Respondents. 


G.R. Appeal dismissed, 
[SUPREME Covrr.] : | 
JG. Shah and S.M. Sikri, FF. Collector of Customs and Excise v, 


27th July, 1967. f M/s. A.S. Bava; 
G.A. Nos. 2007 and 2008 of 1966. 


Excise and Salt Act (I of 1944), sections 12 and 35—Customs Act (LIT of 1962), 
“Section 129—Procedure regarding appeals. 


In Hoosein Kasem Dada (India), Lid. v. The State of Madhya Pradesh, (1953) S.C.J. ’ 
276: (1953) 4 S.T.C. 114: A.I.R. 1953 S.C. 221, the Court observed: S.R. Das, J., 
as he then was, repelled the argument of the learned Advocate that ‘the requirement 
as to the deposit of the amount of the assessed tax does not ahect the ‘ight of 
appeal itself, which still remains intact, but only introduces a new matter of 
procedure’, The observations in (1953) 4 S.T.C. 114: (1953) S.C.J. 276: ALR. 
1953 S.G. 221 ; are fully applicable in the present case. Section 35 of the Excise 
Act gave a right of appeal, but section 129 of the Customs Act whittles down the 
substantive right of appeal and accordingly it cannot be regarded as ‘ procedure 
relating to appeals’ within section 12 of the-Excise Act. 


D. R. Prem, Senior Advocate (R. N. Sachthey and S. P. Nayar, Advocates, with 
him), for Appellants (In both the appeals). | . 


S. T. Desai, Senior Advocate (R. Gopalakrishnan, Advocate, with him), for 
Respondent (In both the appeals). 


G.R. Appeals dismissed. 


[SUPREME CourrT.] 

J.C. Shah and S.M. Sikri, FF. The Municipal Council, Raichur v. 
Ist August, 1967. Bohar Amarchand Prasanna. 
i ; `- «GAs. Nos. 2382 to 2384 of 1966. 


Mysore Municipalities Act (XXII of 1964), section 97—Imposition of Octroi Duty on 
goods specified in schedule 2—Rules under the Act and Bye-laws—Meaning of expression 
“imposed in accordance with the provisions of this Act.” 


l Section 97 (2) makes the publication of the notice under section’ 97 (1) con- 

clusive evidence that the tax has been imposed in aceordance with the provisions of 
the Act and the rules made thereunder. The expression ‘‘ imposed in accordance 
with the provisions of this Act ”, in our judgment, means ‘‘ imposed in accordance 
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with the procedure provided under the Act”. All enquiry into the regularity of 
the procedure followed by the Municipal Council prior to the publication of the 
notice is excluded by section 97 (2). This is not a case in which the Municipal 
‘Council had not selected a tax for imposition by a resolution ; nor is it a case in 
which the Municipal Council was seeking to levy tax not authorised by law. 


It is clear that under section 325 (3) modifications to the model bye-laws 
alone require compliance with sub-sections (4) and (5) of section 324. It may be 
assumed that fixing a tariff for storage fee under bye-law 16 which is not prescribed 
under the model bye-laws amounts to modification of the bye-laws, but even on that 
assumption only bye-law 16 may be deemed to be invalid, and the power to collect 
‘the storage fee may not be lawfully exercised by the Municipal Council; that does 
' not affect the validity of the other bye-laws. If without a particular bye-law, the 
scheme of the rest of the bye-laws may be unworkable, it may follow by necessary 
Implication that the other bye-laws have also become ineffective. But that cannot 
be said of the defect in adopting the table of fees for the purpose of bye-law 16. 
‘The Municipal Council may not be entitled to levy any charge for storage under 
bye-law 16, but that is the only effect of non-compliance with the terms of sub- 
sections (4) and (5) of section 324. The other bye-laws remain valid and operative, 
for they are plainly severable. 


Bye-law 32 provides that no person shall sell articles mentioned therein without 
obtaining a licence granted in that behalf, The model bye-law is silent as to the 
articles which may not. be sold without obtaining a licence. Bye-laws 33 to 56 | 
‘depend for their operation upon the list of articles being effectively incorporated 
in bye-law 32. Failure to incorporate the list of articles wou!d result in the Municipal 
Council being unable to enforce compliance with the requirements of taking out a 
licence. . But we are unable to hold that because of the failure to fix the time under 
bye-laws 23 (e), 27, 28, or for failure to incorporate the list of articles in bye-law 
32, the rest of the bye-laws became ineffective. We are of the view that even with- 
out these bye-laws and bye-law 16, octroi duty may be levied by the Municipal 
Council. In our view, the High Court was in error in holding that the model bye- 
laws which were adopted by the Municipal Council were unenforceable. 


S. D Desai, Senior Advocate (S.C, Javali and Vineet Kumar, Advocates, with him), 
for Appellant (In all the appeals). 


M. K. Ramamurthi and Mrs. Shyamala Pappu, Advocates, for Respondent No..1 
(In all the appeals) and Respondent No. 2 (In G.A. No. 2382 of 1966). 


G.R. Appeals allowed. 





[SUPREME CovrrT.] 


J. M. Shelat and. Treogi Nath v. 
` V. Bhargava, JF. The Indian Iron & Steel Co., Ltd. 
3rd August, 1967. C.A. No. 370 of 1966. 


Industrial Disputes Act (XIV of 1947) section 33-C (2) and section 7 (1)—Bengal, Agra 
and Assam Civil Courts Act (XII of 1887)—Civil Procedure Code (V of 1908). 


Section 33-G (2) in the matter of applications made by individual workmen, 
is, therefore, not comparable with section 13 (2) of the Bengal, Agra and Assam 
Civil Courts Act, but, in fact lays down the requirement which must be satisfied 
before the Labour Court can take cognizance of the matter raised before it by the 
applications of the workmen. Section 33-C (2) would, thus, serve the purpose in the 
case of Labour Courts what is served by the provisions of the Code of Civil Procedure 
relating to cognizance in respect of Civil Courts. Section 33-C (2), by its language, 
makes it clear that the jurisdjction under that provision is to be exercised only by 
those particular Courts which are specified in that behalf by the State Government, 
and, in fact confers jurisdiction on only those Courts and not on all Labour Courts, 
which may have. been constituted under section 7 (1) of the Act. x 
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It appears that, in some States, the appropriate Government has, by genera! 
orders, specified Labour Courts for the purpose of exercising jurisdiction under sec- 
tion 33-C (2). So far as the Government of West Bengal is concerned, it did not 
issue any similar general order, and the intention of Rule 74 was that any workman 
‘wishing to obtain relief under section 33-C (2) should apply to the State Government 
‘when the Government would specify the Labour Court for the purpose of dealing 
with that application. ‘This position has been further clarified by a subsequent 
‘amendment. of Rule 74 under which it is clearly provided that where any workman 
is entitled to receive from the employer any benefit which is capable of being com- 
puted in terms of money, the workman concerned may apply to the State Govern- 
ment in the prescribed form for the specification of a Labour Court for determining 
the amount of his dues. It is true that this Rule 74 did not in this form exist at the 
relevant time with which we are concerned in the present case, but we agree with the 
Bench of the Calcutta High Court that Rule 74, as it stood at that time, was also 
intended to lay down that a workman claiming Relief under section 33-C (2) must 
present his application to the State Government, whereupon the State Government 
Eire specify the Labour Court which was to deal with it under section 33-C (2) 
-of the Act. 


E. Udayarainam and A. P. Chatterjee, Advocates, for Appellants. 


H. R. Gokhale, Senior Advocate, (D. N, Mukherjee, Advocate, with him), for 
Respondents Nos, i to 3. 


G.R. —— Appeal dismissed. 
[SUPREME CouRrT.] 

K.N. Wanchoo, C.F., | Sant Ram Sharma v. 
RS. Bachawat, State of Rajasthan. 


V. Remaswemi, W.P. No. 182 of 1966. 
G. K. Mitter and . 
K.S. Hegde, JF. 
7th August, 1967. ` 
Indian Police Service (Regulation of Sentority) Rules (1954), Rule 6—Gradation list—All 
Andia Services Act (LXI of 1951)—Constitution of India (1950), Articles 14, 16 and 309. 


The decision of this Court in P. C. Wadhwa v. Union of India, (1964) 4 5.C.R. 
598: A.I.R. 1964 S.G. 423 is of no assistance to the petitioner and for 
the reasons we have already given, we are of the opinion that the posts of Ins- 
pector-General of Police and Additional Inspector-General of Police in Rajasthan 
State are selection posts and outside the junior or senior time-scales of pay. If these 
posts are selection posts itis manifest that the State of Rajasthan is not bound to 
promote the petitioner merely because he stood first in the Gradation list. The cir- 
cumstance that these posts are classed as “ Selection Grade Posts ° itself suggests that 
- promotion to these posts is not automatic being made only on the basis of ranking 
in the Gradation list but the question of merit enters in promotion to selection posts. 
In our opinion, the respondents are right in their contention that the ranking or 
position in the Gradation list does not confer any right on the petitioner to be pro- 
‘moted to selection posts and that it is a well-established rule that promotion to selec- 
tion grades or selection posts is to be based primarily on merit and not on seniority 
alone. The principle is that when the claims of officers to selection posts is under 
‘consideration, seniority should not be regarded except where the merit of the officers 
is Judged to be equal and no other criterion is therefore available. The administra- 
‘tive practice with regard to selection posts is laid down in a letter of the Government 
-of India, dated 31st July, grd August, 1954. 


It is true that there is no specific provision in the Rules laying down the principle 
‘of promotion of junior or senior grade cfficers to selection grade posts. But that 
does not mean that till statutory rules are framed in this behalf the Government 
‘cannot issue administrative instructions regardingethe principle to be followed in 
promotions of the officers concerned to selection grade posts. Jt is true that Govern- 
. ‘ment cannot amend or supersede statutory rules by administrative instructions, 
but if the rules are silent on any particulat point Government can fill up the gaps 
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and supplement the rules and issue instructions not inconsistent with the rules already 
framed. 

As a matter of long administrative practice premotion to selection grade posts 
in the Indian Police Service has been based on merit and seniority has been taken 
into consideration only when merit of the candidates is otherwise equal and we are 
unable to accept the argument of Mr, N. C. Chatterjee that this procedure violates 
in any way, the guarantee under Articles 14 and 16 of the Constitution. 

N. C. Chaiterjee, Senior Advocate (K. B. Rohtagi, L. M. Singhvi and S. Balakrishnan, 
Advocates, with him), for Petitioner. 

C. B. Agarwala, Senior Advocate and G. C. Kasliwal, Advocate-General, for 
State of Rajasthan (Moss Indu Soni and K. Baldev Mehit, Advocates, with them}, 
for Respondent No. 1. 

N.S. Bindra, Senior Advocate (A. S. Nembiar and R. N. Sachthey, Advocates, 
with him), for, Respondent No. 2. 


K. Baldev Mehta and Miss Indu Soni, Advocates, for Respondents Nos. 3 and 4. 


G. R. —— Petition dismissed. 
[SUPREME COURT.] 
R. S. Bachawat, Nagendra Prasad v. 
F. M. Shelat and Kempananjamma. 
V. Bhargava, FF. C.A. No. 2399 of 1966. 


7th August, 1967. 

Hindu Law Women’s Rights Act (Mysore Act X of 1933). 

By Majority :—As held by him (Shelat, F.) it is correct that until the Hindu Law 
Women’s Rights Act, 1933 (Mysore Act X of 1933) (hereinafter referred to as “the 
Act ’’) was passed, no female in Mysore had a right to share in joint Hindu family 
property under the Mitakshara Law as applied in that area. The right of Hindu. 
woman in a joint Hindu family was confined to maintenance, residence and marriage 
expenses. The Act for the first time enlarged her rights, The Mysore High Court in 
Venkatachaliah v, Remalingaiah, (1944) 49 Mys. H.C.R. 456, stated this principle and, 
in our opinion, correctly; it was also correctly held by that Court that the object of 
section 8 of the Act is to confer larger rights on females by giving them a share in 
the joint family property. 

In Venkatagowda v. Sivanna, (1960) Mys.L.J. 83, the facts were that R had a 
son A by the widow G. K died leaving his widow L and his son M. ‘Thereafter, R 
died leaving M as the sole surviving coparcener. Clearly, G as the widow of R: 
was entitled to a one-fourth share. The Mysore High Court also came to that con- 
clusion, though we must say that we do not agree with all the observations made in 
the judgment. The Court in that case was in error in postulating a partition taking 
place between M and R treating the latter as alive. 

Sarjoo Prasad, Senior Advocate (O.P. Malhotra, Advocate and O. C. Mathur, 
Advocate of M/s. F. B. Dadachanji G Co., with him), for Appellants. 

A. K. Sen, Senior Advocate (B. P. Singh and R. B. Datar, Advocates, with him), 
for Respondents. 


G. R. —— Appeal dismissed. 
[SUPREME CourrT.] 
F.M. Shelat, East India Coal Co., Ltd. v. 
V. Bhargava and . Rameshwar.. 
G.A. Vaidialingrm, FF. — C.As. Nos. 256 to 267 of 1966, 


8th August, 1967. 

Coal Mines Provident Fund and Bonus Schemes Act (XLVI of 1948)—Jndusirial 
Disputes Act (XIV of 1947), sectton 33-G (2)—Amendment of Industrial Dispute by Act: 
(XXXVI of 1964)—TFurishictiom of Labcur Court. 

The benefit provided in the bonus scheme made under the Coal Mines. 
Provident Fund and Bonus Schemes Act, 1948 which remains to be computed. * 
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must fall under sub-section (2) and the Labour Court therefore had jurisdiction to 
entertain and try such a claim, it being a claim in respect of an existing right arising 
from the relationship of an industrial workman and his employer. The contention 
that the Labour Court had no jurisdiction because the claim arose under the said 
scheme or because the benefit was monetary or because it involved any substan- 
tial question between the Company and the workmen must fail. . 


In view of the admitted position that the respondents-workmen were employees 
of the Company the burden of proof that they fell within the exception is clearly 
on the Company. In its written statement the Company no doubt averred that 
these workmen were employed as domestic servants and carried out domestic and 
personal duties and were therefore not eligible for the bonus. But it is clear from the 
evidence of the two witnesses examined by the Company that the Company failed 
to establish either that the respondents were employed as domestic servants or that 
they were exclusively engaged on domestic or personal work. On the other hand, 
from the evidence of Sibu, one of the respondent workmen, it appears that the res- 
pondents were employed in the colliery, that they were not assigned the exclusive 
duty.of supplying water at the residence of the junior officers but that they supplied 
water’at certain pit heads. On this evidence the Labour Court has given a finding 
that they were engaged in supplying water at certain points in the colliery. In these 
circumstances the Labour Court was justified in coming to the conclusion that the 
exception did not apply. 


The last contention which remains to be considered was that the Labour Court 
was not right in awarding the claim ofthe workmen in full, both as regards bonus 
and railway fares and leave wages. According to the Company, none of these work- 
men was in its employment in 1948, that they were appointed at different dates and 
that they would at best Be entitled to bonus for the period during which they were 
so employed. This contention has, however, no force in view of the Company not 
having disputed the quantum of relief claimed by the workmen both as regards 
bonus as also the railway fares and leave wages. 


H. R. Gokhale, Senior Advocate (D. N. Gupta, Advocate, with him), for 
Appellant (In all the Appeals). 


Janaradan Sharma, Advocate, for Respondents (In all the Appeals). 


G. R. m Appeals dismissed. 

[SUPREME CourT.] i 

K. N. Wanchoo, C.J., Remington Rand of India, Ltd. y. 
G. K. Mutter, 7. . ; The Workmen. 
11th August, 1367. ~ C.A. No. 548 of 1967. 


Industrial Disputes Act (XIV of 1947), sections 17(1), (2), 17-A and 19—Non-publi- 
cation of the Award within the pertod of 30 days and its consequences. 


The limit of time has beer fixed as showing that the publication of the award 
ought not to be held up. But the fixation of the pericd of 30 days mentioned therein 
does not mean that the publication beyond that time will render the award invalid. 
It is not difficult to think of circumstances when the publication of the award within 
thirty days may not be possible. For instance, there may be a strike in the press 
or there may be any other good and sufficient cause by reason of which the publi- 
cation could not be made within thirty days. Ifwe were to hold the award would 
- therefore be rendered invalid, it would be attaching undue importance to a provision . 
not in the mind of the Legislature. It is well known that it very often takes a long 
period of time for the reference to be concluded and the award to be made. If 
the award becomes invalid merely on the ground of publication after thirty days, 
it might entai] a fresh reference with needless hariassment to the parties. The 
non-publication of the award within the period of thirty days does not entail any 
- penalty and this is another consideration which has to be kept in mind. What was 

said in the earlier passage from the judgment in The Sirsilk Lid. v. Government of 
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Andhra Pradesh, (1964) 2 S.C.R. 448 at 452 : A.I.R. 1964 S.C. 160 merely shows 
that ıt was not open to Government to withhold publication but this Court never 
meant to lay down that the period of time fixcd for publication was mandatory. 


‘In the result, the Tribunal directed that the workmen of Ernakulam branch 
should get dearness allowance “‘ at the rate at which and in the manner in which ” 
the pay and dearness allowance was being paid to the employees of Madras Regional 
Office. In our view, dearness allowance should be the same as decided in the 
case of the workers of the Bangalore branch. 


Thescheme for gratuityis the sameas inthe case of the Bangalore branchwith the 
only diff_rence that the maximum fixed was 20 months’ wages after 20 years’ service. 
In our view, there is no reason why the scheme for gratuity should not be the same 
in the Ernakulam branch as in the Bangalore branch in case of termination of service 
for misconduct and the qualifying period should be 15 years’ service. 


Again, on principles already formulated, we hold that leave facilities at 
Ernakulam should be the same as those prevatuing:at Madras. 


In the result, the matte: will go back to the Tribunal for disposal of the issue 
as to the revision of wage scales and adjustment of the workers in the revised scales. 
The scheme for gratuity will stand modified as indicated in our judgment in Civil 
Appeal No. 2105 of 1966 delivered today. The rest of the award will stand. The 
appellant will pay the respondent the costs of this appeal. 

H. R. Gokhale, Senior Advocate (D. N. Gupta, Advocate, with him), for 
Appellant. 

M. K. Ramamurthi, Mrs. Shyamala Pappu, Vineet Kumar and R. Nagarinam, 
Advocates, for Respondents. i 


G. R. SS Matter remanded. 
[SupREME CourrT.] 

K. N. Wanchoo, C. F. Roshan Lal Tandon v. 
R. S. Bachawat, Union of India 
V. Remaswemt, l W.P. Nos. 154 and 203 of 1966. 

G. K. Mitter and 
K. S. Hegde, ZF. 


14th August, 1907. , 
Constitution of India (1950), Articles 14. and 16—Vires of Notification dated 27th 
October, 1965 of the Railway Board. ) 
| In our opinion, the constitutional objection taken by the petitioner to this part 
of the notification is well-founded and must be accepted as correct. At the time 
when the petitioner and the direct recruits were appointed to Grade ‘ D °, there was 
one class in Grade ‘D’ formed of direct recruits andthe promotees from the grade 
of artisans. The recruits from both the sources to Grade ‘ D?’ were integrated into 
one class and no discrimination could thereafter be made in favour of recruits from 
one source as against the recruits from the other source in the matter of promotion 
to Grade ‘CG’. To put it differently, once the direct recruits and promotees are 
absorbed in one cadre, they form one class and they cannot be discriminated for the 
purpose of further promotion to the higher Grade ‘ C’. In the present case, it is 
not disputed on behalf of the first respondent that before the impugned notification 
was issued there was only one rule of promotion for both the departmental promo- 
tees and the direct recruits and that rule was seniority-cumt-suitability, and there 
was no rule of promotion separately made for application to the direct recruits. 
As‘a consequence of the impugned notification a discriminatory treatment is made 
in favour of the existing Apprentice Train Examiners who have already been absorbed 
in Grade ‘D’ by 31st March} 1966, because the notification provides that this 
group of Apprentice Train Examiners should first be accommodated -en block in 
Grade ‘ C° upto 80 percent, of vacangies reserved for them without undergoing 
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any selection. As regards the 20 per cent. of the vacancies made available for the 
category of Train Examiners to which the petitioner belongs the basis of recruit- 
ment was selection on merit and the previous test of seniority-cum-suitability was 
abandoned. In our opinion, the present case falls within the principle of the recent 
decision of this Court in Mervyn v. Cellector, (1966) 3 S.C.R. 600: (1967) 1 S.C _J.. 
574 : A.I.R. 1967 S.C. 52. 


We are therefore of the opinion that the petitioner has no vested contractual 
right in regard to the terms of his service and that Counsel for the petitioner has 
been unable to make good his submission on this aspect of theecase. 


But for the reasons already expressed we hold that the impugned part of the 
notification violates the guarantee under Articles 14 and 16 of the Constitution and 
a writ in the nature of mandemus should be issued commanding the first respondent 
not to give effct to the impugned part of the notification. 


S. K. Mehta and K. L. Mehta, Advocates, for Petitioners (In both the 
Petitions). 


N. S. Bandra, Senior Advocate (A. Sreedharan Nambiar, Advocates and R. H. 
Dhebar, Advocate for R. N. Sachthey, Advocate, with him), for Respondent No. 1 
(In W.P. No. 154 of 1966). 


I. M. Lall and F. C. Agarwala, Advocates, for Respondent No. 2 (In W.P.. 
No. 154 of 1966). 


R. H. Dhebar, Advocate for R. N. Sachthey, Advocate, for Respondents Nos. 1 
and 2 (In W.E. No. 203 of 1966) 


H. R. Gokhale, Senior Advocate (F. C. Agrawala, Advocate, with him), for- 
Respondent No. € (In W.P. No. 203 of 1966). 


Respondent No. 10 in person (ìn W.P. No. 203 of 1366). 


CR. —— -Petition allowed. 
[SUPREME CouRT.] - 
K. N. Wanchoo, C.F., A. C. Aggarwal, Sub-. 

R. S. Bachawat, Divisional Magistrate v. 
V. R miaswem:, Mst. Ram Kali. 
. G. K. Mitter and C.As. Nos. 76-82 of 1965.. 


K. L. Hegde, FF. 
16th August, 1967. 


Suppression of Immoral Traffic in Women ard Girls Act (CIV of 1956), sections 18. 
and 3—Ultra vires of Article 14 of the Constitution—Constitution of. India (1950): 
Article 19 (d) (e) and (f). i 


Sections 3 and 7 provide for the punishment of persons guilty of the offences 
mentioned therein. , Any contravention of the provisions mentioned therein amounts. 
to a cognizable offence in view of section 14, whereas a proceeding under section, 18 
is in no sense a prosecution. Itis a preventive measure. It is intended to minimise 
the chance of a brothel being run for prostitution being carried on in premises near 
about public places. Naturally, in the case of prosecutions, a regular trial with a 
right of appeal is provided for. The enquiry contemplated by section 18 is sum- 
mary in character. 


From the copies of the reports made in these cases to the Magistrate by the 
police, made available to us at the hearing of there appeals, it is clear that they dis-- 
close off :nces under section 3 against the respondents. Therefore, the question is 
whether the Magistrate can choose to ignore the cognizable cffence complained of 
and merely have recourse to section 18 and thus deprive the parties proceeded 
against of the benefit of a regular trial as well as the right of appeal in the event of 
their conviction. Bearing in mind the purpose of these provisions as well as 
the scheme of the Act and on a harmonious construction of the various provisions 
in the Act, we are of the opinion that in cases like those before us the Magistrate- 
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who is also a Court as provided in section 22 must at the first instance proceed against 
the persons complained against under the penal provisions in sections 3 or 7 as the 
case may be, and only after the disposal of those cases take action under section 18 
if there is occasion for it. Under section 19o (1) (b) of the Code of Criminal Pro- 
cedure, the Magistrate is bound to take cognizance of any cognizable offence brought 
to his notice. The words “ may take cognizance” in-the context means ‘‘ must 
take cognizance.” He has no discretion in the matter, otherwise that section will 
be violative of Article 14s But as laid down in Delhi Administration v. Ram Singh, 
(1962) 2 S.C.R. 694:“A.I.R. 1962 S.C. 63, only an officer mentioned in section 13 
can validly investigate an offence under the Act. Hence if the cases before us had 
‘been investigated by such an officer, there is no difficulty for the Magistrate to'take . 
cognizance of those cases. Otherwise it is open to him to direct fresh investigations 
by competent police officers before deciding whether the fact placed before him 
disclose any cognizable offence. ; ; . 


In the result, we hold, for the reasons mentioned above, that the proceedings 
taken. by the learned Magistrate against the. respondents are not in accordance with 
law as he has proceeded against them under section 18 without first taking ‘action 
under section 3. For that reason we uphold the conclusions reached by the learned 
Judges of the Punjab High Court but on grounds other than those relied on by them. 
But this conclusion of ours does not debar the learned Magistrate from taking fresh 
proceedings against the respondents in accordance with law as explained by us 
earlier. a . Be l i 

B. R. L. Iyengar, Senior Advocate (R. N. Sachthey, Advocate, with him), .for 
Appellants (In all the appeals). p Š 

G. §. Bawa and Harban Singh, - Advocates, for Respondents (In C. As. 


Nos. 76 to 81 of 1965). <n 
G.R. , Appeals dismissed. 
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Ramaprasada Rao, F. l Muthiah Nattar v. 
20th Fanuary, 1967. Ibrahim Rowther. 


C.R.P. No. 563 of 1965. 


Madras Cultivating Tenants’ Protection Act (XXV of 1955) and Madras Cultivating 
Tenants Protection Rules (1955), rule 8 (ii) (e)—Application for restoration of possession 
filed by tenant—Case of sale to third party and his possession alleged by landlord-—Application 
to implead third party filed-after two months of dispossession of tenant—Limitation—Dismissal 
against third party in limine—Improper—Applicability of provisions of Civil Procedure 
Code—Extent of — “As far as possible’? — Meaning. 


The tenant applied under section 4 (5) ofthe” Act for restoration of possession 
of the lands. The application was filed on 17th July, 1962, on the ground that he 
was wrongly dispossessed on 14th July, 1962. The counter-affidavit filed by the 
landlord on 19th September, alleged the sale of the lands to the third party who was 
said to be in possession. ‘Then the tenant applied under rule 8 (ii) (e) of the Rules 
to add the third party as a party to the proceedings. On the question whether 
Order 1, rule 10 read with sections 22 and 29 of the Limitation Act, 1908 should 
be strictly made applicable. : 


Held, the provisions of the Code of Civil Procedure are made applicable to 


the proceedings before the Rent Court only “ as far as possible.” Due effect should 
be given to this parenthesis “ as far as possible.” 


Such addition of parties beyond time, even if it is prescribed by a special enact 
ment, would not be barred by the rule of limitation as such and such proceedings 
ought not to be dismissed in limine as against the party so impleaded or added. 
Courts are not helpless to pass the appropriate relief to the party affected, namely, 
the petitioner in the proceedings concerned. 


M. R. Narayanaswami, for Petitioner. 
X. Raman, for Respondent No. 1. 
G. JFagadisa Iyer, for Respondent No. 2. 


V.S. ' Petition dismissed. 
Venkataraman, F. Sivaraj v. 
goth Fuly, 1967.: Sadasiva, 


A.A.O. No. 139 of 1967. 


Madras Civil Courts Act (III of 1873) as amended by Madras Act (XVII of 1959), 
section 30—Subordinate Fudge—Pending suit—Summer vacation intervening—Order in 
an Inierlocutory application in a pending suit pronounced in the vacation—No objection raised 
by parties— Judgment not void—Praciice. i 


The provision vesting jurisdiction in the. vacation civil Judge is not intended to 
to take away the jurisdiction which the Subordinate Judge had to dispose of a matter 
which was properly pending before him if he was inclined to work during the 
vacation and if the parties raised no objection thereto. Judgments pronounced 
in holidays are not void.’ . 


R. Gopalaswami Iyengar and K. N. Balasubramaniam, for Appellants. 
V. Vedantachari, for Respondent. 
V.S. Orders accordingly. 
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Kailasam, J. M/s. Kalyani Transports (P.) Ltd. v. 
18th September, 1967. Regional. Transport Authority. 
) W:P. Nos. 2303 and 2304 of 1966. 


Motor Vehicles Act (IV of 1939), Section 57—Suo motu applications for permits— 
Return of application with a direction to apply after applications are called for—Applications 
called for and dates fixed—Application by petitioner after time—Return of application, not in 
accordance with law—Applications to be considered along with applications filed by others in 
response to the notification. . 


The petitioner suo motu applied for permits for certain routes by his applications 
dated 29th November, 1965. ‘The Regional Transport Authority returned the 
petitioner’s applications with the endorsement dated 15th December, 1965 that 
he may apply as and when applications are invited under section 57 (2) of the Act. 
Subsequently the Regional ‘Transport Authority invited applications for grants of 
permits on the above routes under section 57 (2) and fixed the last date for receipt 
of applications as 16th June, 1966. The petitioner applied only on 17th June, 1966. 
The applications were declined to be entertained. 


Held, when a suo motu application or an application in response to the notifi- 
cation of the Regional Transport Authority, is made, than the procedure under 
section 57 (3) of the Act will have to be followed. The return made by the Regional 
Transport Authority of the suo motu applications is not according to law. The 
applications filed by the petitioner must also be considered along with other appli- 
cations received in response to the Notification. 


G. Ramaswami, for Petitioner. 
J. Selvaraj, for the Government on behalf of the State. 
V. Krishna Menon, for 3rd Respondent. 


V.S. i a Petitions allowed. 
Ramakrishnan, F. Ramaswamy v. 
28th September, 1967. Ee Municipality of Coimbatore. 


W.P. No. 891 of 1965. 


Madras District Municipalities Act (V of 1920), sections 321 (11), 250—Application 
for permission to instal machinery—No communication by the Municipality within thirty 
days of the receipt of application—Application deemed to have been allowed—LInterim order 
within time prohibiting installation made by the Executive Officer of Municipality—Not a 
valid complidnce—Order to be made by the Municipality. 


If no orders are communicated to an applicant on his application under 
section 250 of the Act seeking permission of the Municipality to instal a 
machinery for a Flour Mill, within thirty days of the receipt of such applica- 
tion, such application would be deemed to have been allowed under section 321 | 
(11) of the Act. There may be an interim order prohibiting such installation 
of machinery, pending final decision !but it must be an order made by the 
Municipality and not by the Executive Officer thereof, i 


K. Ramachandran, for Petitioner. 
K. Gopalaswami, for Respondent. 


V.S. 3 Petition allowed. 


[Supreme Court]. 


K, N. Wanchoo, C.J. R. S. Bachawat, | Ravindra Nath 2. 
- VP, Ramaswami, G. K. Milter and Raghbir Singh. 
K. S. Hegde, FF. . G.A. No. 520 of 1967. 


4th August, 1967. 


_ Representation of the People Act (XLII! of 1951), section 97 (1)—Sections 117 
119-A and 118 of the Representation of the People Act. 


The High Court thought that the decision in Kumaranand v. Brij Mohan (1965) 
1 S.C.R. 116, lends support to its conclusion that the Tribunal could not refuse 
to admit the evidence under‘section 97 if the security under section 117 is given 
before the date fixed for recording the evidence. That decision turned on the 
construction of section 119-A and is not relevant on- the questions under considera- 
tion in this appeal. : As section 119-A did not expressly provide the penalty for 
failure to furnish the security for costs of an appeal at the time of filing the memo- 
randum of appeal, the failure to furnish the security did not automatically result 
in dismissal of the appeal, and it was for the High Court to decide having regard to 
~ the circumstances of each case whether. it shguld decline to proceed with the hearing 
of the appeal. But the proviso to section 97 (1) expressly provides that the recri- 
minator shall not be entitled to give evidence unless inter alia he gives the security 
referred to in section 117. | : 


The ‘Tribunal rightly held that the respondent No. 1 was required to produce 
with the notice under the proviso to section 97 (1) a Government treasury receipt 
showing a deposit of Rs. 2,000 as security for costs of the recrimination. The 
High Court was in error in quashing this order. 


| Rajinder Sachhar and Moahinderjit Singh Sethi, Advocates, and Ravinder Narain, 
Advocate of M/s. F. B. Dadachanjt & Co., for Appellant. 


. R.: M. Hazarnavis, Senior Advocate, (Rameshwar Nath and Mahinder Narain, 


Advocates of M/s. Rajinder Narvin @ Co., with him), for Respondent 1. 
GRO oe” ‘eee S 





ro ) Appeal allowed, 

[SUPREME COURT]... : > l 
K.N. Wanchoo, C. Fa R. S. Bachawat, F Jagdev Singh and Sardar Singh Y, 
V. Ramaswami, G. K. Mitter and l The State of J. & K. 


’ KS, Hegde, FF. ‘ "W.P. Nos. 69 and 71 of 1967. 
(34th August, 1967. >. ni A ees 


Defence of India Rules (1962), rule 30 (1) (b). 


There is no doubt that if the Government ‘resorts to the device of fa series 
of fresh orders after every-six months-and thus-continues the detention of a detenu, 
circumventing the provisions of rule 30-A for review, which,- aè interpreted by this 
Court in Lakhanpal v. The Union of India, A.J.R. 1967 S.C. 1507, gives some pros 
tectioii to'the citizens of this country, it would certainly be acting mala fide. Such 
a fresh order would be Liable to be struck down, not on the ground that the Govern- 
ment has: nọ power to pass it but on the ground that itis mala fide exercise of the 
power. Butif the Government:has power to pass a fresh order of detention on the 
same, facts-in case, where the earlier order or its continuance fails for any defect we 
cannot see why the Government cannot pass such fresh order curing that defect, 
In such a case it cannot be said that the fresh order is a mala Jide order passed to 
circumvent rule 30-A. Take the present case itself, The Government . passed 
the original order of detention in March, 1965. That order was good, for six months 
and thereafter it could only continue under rule 30-A on orders passed under rule 
30-A (9). ‘The Government did pass orders under rule 30-A (9) and we cannot say 
in view of the judgment in Sadhu Singh v. Delhi Administration, (1966) 1 S.C.J. 215: 
(1966) M.L.J. (Grl.) 153 : (1966) 1 S.C.R. 243, that the Government went wrong 
in the procedure for review. It was only „after the - judgment of this Court in 
Lekhanpal’s casey A.1.R. 1967 S.C, 1507, that the manner of review: became open to 
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objection, with the result that the continuance of the order in these two cases failed 
and the detention became illegal. If in these circumstances the Government 
passes a fresh.order under rule 30, it cannot be said that it is doing so mala fide in 
arder to circumvent rule 30-A (9). In actual fact the Government had complied 
‘with the provisions of rule 30-A (9) and what it did was in accordance with the 
judgment of this Court in Sadhu Singh’s case, (1966) 1 8.C.J. 215 : (1966) M.L.J. 
(Crl.)'153 ; (1966) 1 S.C.R. 243. Itis true that after Lakhanpal’s case, A.I.R. 1967 
S.C. 1507, the manner in which the review was made became defective and therefore 
the continuation of detention became illegal. Even so, if the Government decides 
to pass a fresh order in order to cure the defect which has now appeared in view of 
the judgment of this Caurt-in Lakhanpal’s case, A.1.R. 1967 S.C. 1507, it would in 
our view be nat right to say that the Government cannot do sa because that would’ 
be circumventing rule 30-A. We do not think that we should deprive the Govern- 
ment of this power of correcting a defect particularly in the context of emergency 
legislation like the Act end the Rules. The Courts have always the power ta strike 
down an order passed in mala fide exercise of power, and we agree with Bhargava, J., 
to this extent that if the Government, instead of following the procedure under 
rule 30-A as now laid down in Lakhanpal’s case, A.I.R. 1967 8.C. 1507, wants to 
circumvent that provision by passing fresh orders of detention on the same facts 
every six months it will be acting mala fide and the Court will have the power to 
strike down such mala fide exercise of power, But in cases, like the present, where 
the continuance became defective after the judgment of this Court in Lakhanpal’s 
case, A.I.R. 1967 S.G. 1507, we can see no reason to deny power to Government: 
to rectify the detect by passing a fresh order af detention. Such an order.in such 
circumstances cannat be called mala fide, and if the Government has the power to 
pass it which it undoubtedly has, for there isno bar to a fresh order under the Act 
or the Rules—there is no reason why such a power should be denied to Government 
so that it can never correct a mistake or defect in the order once passed or in the 
continuation: of arder once made. We dre therefore of opinion that the view taken 
in Avtar Singh v. State of F. & K., AIR. 1967 §.C.1797, in so far as it says that.no 
fresh order can be passed even to correct any defect in an order continuing detention 


r 


Under rule 30-A (9) is nct correct. 


But in the insrant cases, where the State Government ordered the Conti- 
nuance of the detension orders passcd in March 1965 on review in April 1967 in 
accordance with the procedure indicated in Lekshanpal’s case, A.I.R. 1967 S.G: 1507, 
there were no orders to be continued because the in-between reviews were not 
proper on the detentian had become illegal. The petitioners would be entitled 
to release onthat ground, 


R.V. S. Mani, Advocate, amicus curiae, for Petitioners (In both the Petitions). 
~ _ R. H; Dhebar, R. Gopalakrishnan and S. P. Nayar, Advocates, for Respondent 


« 


(In bath the’ Petitions). 


‘GR. i aera 2 -$ Petitions allowed. 
f[SuPREME Court]. : . 
- K.N. Wanchoo, C.F. Jagdish Pandey v. 
_R. S. Bachawat, ’ ‘Phe Chancellor, University of Bihar. 
©, V. Ramaswami, C.A. No. 29 of 1966. 
G: K. Mitier and l ' 
K. 8S. Hegde, FF. 


\  . F7th August, 1967. 

` Bihur State Universities (University of Bihar, Bhagalpur and Ranchi) (Amendment) 
Act (XIII of 1962) (hereinafter referred to as the Act)—Magadh University Act, 1961 
(Bihar Act IV of 1962)—Section A of the Act ultra vires of Article 14 of the Constitution, 


. Jt is urged that section 4 does not provide for approval by the University 
of the Chancellor’s- order, while section 48-A (6) does; and it is therefore discrimi- 
natory.. We are of opinion that section 4 was enacted to meet a particular situation 
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and in that situation the approval by the University of the Chancellor’s order 
would be quite out of place. Section 4 cannot be struck down as discriminatory 
on this ground. 


We therefore read section 4 in the manner indicated above both as to the 
limit of the CGhancellor’s power while passing an order thereunder and as to the 
necessity of the Commission giving a hearing to the teacher concerned before mak- 
ing the recommendation, and so read we are af opinion that section 4 cannot be 
held to be discriminatory and as such liable to be st:uck down under Article 14 of 
the Constitution. 


Another curious result would follow if the interpretation accepted by the High 
Court is correct. The High Court as we have pointed out above. has held that 
sub-rule (6) give equivalence only for the particular past held by a teacher appointed 
and confirmed before Ist July, 1952. Suppose that a lecturer in one college who 
holds a third class Master’s degree and is entitled to remain as lecturer in that 
' college, for some reason is appointed tc another college after the Statutcs czme 
into force. This would be a new appointment and such a lecturer could not be 
appointed in a new college because he would not have a second class Master’s 
degree for the new appointment. It seems to us therefore that the intention of 
sub-rule (6) must be read as a protection to the teachers who were appointed and 
confirmed before lst July, 1952, and by fiction it gave the minimum qualification 
even though they may not actually have it. That minimum qualification must 
therefore remain with them always for the future, for nothing has been brought 
to our notice which takes away that minimum qualification, deemed to be conferred 
on the teachers by sub-rule (6). We are therefore of opinion that the order dated 
18th February, 1963, passed by the Chancellor requiring the governing “body of 
the Pandual College to give the appellant a year or two to appear at an examination, 
to enable him to obtain a second class Master’s degree, otherwise his services might 
be terminated, is not valid, for the appellant must be deemed to have the minimum 
qualification of a second class Master’s degree by virtue of sub-rule (6) of the Statutes 
and as such he was qualified for appointment as Principal of Pandual College. 


_ B.C. Ghosh, Senior Advocate, (K. K. Sinha, Advocate, with him), for Appellant: 
age Mustafi and A. K. Nag, Advocates, for Respondent No. 3. a 
P. K. Chatterjee, Advocate, for Respondent No. 4. 
G.R. i , Appeal allowed, 


N 


' [Supreme Court]. 


F.C. Shah, Village Panchayat of Kantian Pipri v. 
S. M. Sikri and Standing Committee Zilla Parishad, Nagpur. 
J. M. Shelat, FF. C.A. No. 1375 of 1966, 


`- 17th August, 1967. 
C. P.-and Berar Panchayat Act, 1946 (I of 1947)—Bombay Village Panchayat Act 
1958 (Bombay Act III of 1959), (hereinafter referred to as the Act)—Definition of octri 
duty under section 3, (13) of the Bombay Act —Rules under the Act. 


The High Court held that ‘rule 3 (b) must be interpreted as requiring 
the Panchayat to notify to the public not only the proposal about the tax selected 
by it for levy, but also the rules relating to that tax which must mean the action 
taken under the Act and the rules.” On the language of rule 3 (b) we are unable 

, to appreciate how action taken under the Act and the rules is required to be notified 
to the public. There is nothing in the language to warrant such a construction. 


In conclusion we hold that the octroi duty was validly levied and that it could 
be imposed and gollected with effect from 14th January, 1964. 

Coming to the question of the vires of rule 5, it seems to us that the High Court 
has placed a wrong interpretation on rule 5: The High Court has held that as 
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rule 5 applies to'all appeals under section 124 (5) of the Panchayat Act, the fixing 
of the commencement of the period of limitation as the date of publication of the 
notice under rule 4 for all appeals is arbitrary and destructive of the right of appeal. 
But this interpretation, with respect is nof correct, if rule 5 is read in the setting in 
which it occurs. Rule 5 follows immediately after rules 3 and 4 and is headed 
“« Appeal against levy of any tax or fee ” and the period of sixty days of limitation 
commences from the date of the publication of the notice under rule 4, z.¢., the 
notice following the decision of a Panchayat to levy any tax or fee.. This date 
shows that rule 5 is dealing only with appeals against levy of any tax and not,with 
the assessment or imposition of a tax or any further appeals to the Panchayat Samiti 
under section 124 (4). It is true that the opening sentence makes a reference to 
an‘appeal under sub-section (5) of section 124 but ir the ‘context and setting the 
heading-of rule-5 brings out the scope of the rules. ' Accordingly, the appeal of the 
Company to the Samiti' was wrongly dismissed ‘as’ ‘time-barred. It. follows from 
this that the Standing Committee was entitled to deal-with the appeal on merits. _- 
_. In the result the appeal is allowed, and it is declared that the Panchayat could 
validly impose octroi duty from 14th January, 1964, in accordance with the resolu- 
tions dated 25th February, 1963, and 17th March, 1963., The case is remanded. to 
the High Court to deal with the question whether the Company imported tea for the’ 
purpose .of consumption, .use or sale within. the octroi limits of the Panchayat. 
The High Court may either rémand the case. to the Panchayat Samiti or deal with 
it as it may consider’ best in accordance with law. Under the circumstances there 
will be no order as to costs in this appeal. a eee N 
', M. N. Phadke and Naunit. Lal, Advocates, for Appellant. PE 
| B. R. Agarwala, Advocate of M]s..Gagrat & Co., and S. B. Nerkar, Advocate, - 
for Respondent 1. or: R ` NE 

` „A. K. Sen, Senior Advocate, (A. S. Bobde and G. L. Sanghi, Advocates, and O. C. 
Mathur, Advocate of M/s. J. B. Dadachanji & Co., with him), for Respondent 2. 


M. S. K. Sastri and R. N. Sachthey, Advocates and S. P. Nayar, Advocate, for 

R. H. Dhebar, for Respondent 3. - l S ee ge 
G.R. : F ı Appeal allowed; 
l `. case remanded, 


[SUPREME Court]. 


K. N. Wanchoo, C.F. and The Pabbojan Tea Company Ltd. v, 
G. K. Mitter, F. ——-Thé Deputy Commissioner, Lakhimpur, 
18th August, 1967. C.As. Nos. 288-291 of 1966, 


__: Minimum, Wages Act (XI ofi 1948); section 20 (3)—Whether civil Court had jurisdic- 
tion to entertain the suit and grant. the-relief claimed—Civil Procedure Code (V: of 1908), 
section Q. ee te Tae 

' There is no provision for appeal or revision against the direction of the Authority 
although ‘he may levy a penalty to the’extent of ten times the amount by which the 
minimum wages overtop the payment actually made. .Whatever ‘he says-is the, 
final word on the subject. Al this.can but lead to thé conclusion that section 20 
was.not aimed at putting a seal on the adjudication, if any, under it, , It was.to be 
ofa natiré which suited the discretion of the officer concerned although he was given 
the powers of a civil Court.in certain respects. In such a situation, itis impossible’ 
to hold that the Legislature meant to exclude the-jurisdiction of civil Courts to go. 
into the question of non-payment of minimum wages claimed as final. In our 
opinion, sub-section (6) of section 20 merely shows that the discretion of the Autho- 
rity could not be questioned under any provision of the Act. It does not exclude 
the jurisdiction of the civil Cqurt when the challenge is as to the applicability of 
the Act to a certain class of workers. | ks 


We therefore hold that the orders of the defendant 1 dated zùd June, 1954, 
were not binding on, the plaintiffs-appellants, We declare that the sub-normal: 


‘ 


. 
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workers of the tea estates (commonly known as let tera challans) were not entitled 
to full minimum wages without performance of a normal day's task' or without 
working the prescribed number of hours. We also direct’a perpetual injunction 
to-issue against the defendant 1 restraining him from enforcing the orders 
dated and June, 1954. The appeals are therefore allowed and the decrees passed 
by the Subordinate Judge and the High Court of Assam are set aside. - There will 
„be no order as to costs. 


P. K. Goswami, Senior Advocate, (R. Gopalakrishnan, Advocate, with hm), 
for Appellants (In all the Appeals).. 


H. R. Gokhale, Advocate, (Naunit_ Lal and B. P. Sindh. Advocates, with hin, 
for Respondént 1 (In all the Appeals). l sE 


\ jè 


G.R. . es E aid allowed, ` 
[Supreme Court]. _ 7 A 
o M. Hidayatullah and -r m > The- Central Bank of India Ltd. v. 
»C.A.' Vaidialingam, 77. l a orra Karunamoy Banerjee, 
18th August, 1967. —° C.A. No. 440 of 1966. 


| Industrial Disputes Act (XIV of 1947), ‘section 33 (2) (b) (hereinafter called the Act), 


When once the workman himself has, in answer to the charge levelled against 

hiin; admitted his guilt, in our opinion, there will be nothing more for the manage- 
ment to enquire into. That was the position in the case before us. Therefore, 

we are not inclined to agree with the reasoning of the Labour Court that when 
there has been an admission of guilt, by the respondent himself, it can still be-statéd 
that there is a violation of the .principles.of natural justice ‘merely: becatise of the 
fact that the workman was examined, in the first instance.’ Nor are we impressed 
with the further view expressed by the Labour Court, that the way in which answers 
were elicited from the workman, showed that there has been a cross-examination 
by the management, to obtain points in substantiation of the charges. We have 
gone through the entire examination of the respondent at the domestic enquiry, 
and we are satisfied that there is no such infirmity. In fact, the question of the 
management trying to obtain answers to support the charges, does not arise-at all, 
in this case, because the respondent has consistently admitted his guilt, at all stages. 
On the other hand, the nature of the questions put to the respondent clearly indicate 
that the management, when once the workman had admitted his guilt, was only 
giving him an opportunity to explain his conduct’ or to refer to circumstances, if 
any, which could be taken into account in extenuation of his conduct. The 
management had also permitted the Tespondent to put questions to the other - two. 
witnesses, examiried during the enquiry, viz., Mr. Bhatena and Mr. Savkar. 


- Having. consideréd the enquiry proceedings, in its entirety in this case, we are 
satisfied that there has been no violation of.the rules of natural justice. Therefore, 
it follows that the order of the Labour Court, refusing to grant,approval, as asked 
for by the management, is erroneous and, as ‘such, it is set aside.” In the result, the, 
appeal is allowed; but parties will bear their costs, in this appeal. 


H. R. Gokhale, Senior Advocate, (C. L. Chopra and P. C. Bhartart, Advocates, ' 
ne a C. Mathur, Advocate of M/s. J. B. oe & Co., o with him), for 
ppellant, - : 


‘Janardan Sharma, Advocate, for Respondent, 
G.R. Appeal allowed. 


y 
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[Supreme Court]. . 
M. Hidayatullah, and Syndicate Bank Ltd. v. 

C. A. Vaidialingam, FF. K. Ramanath V. Bhat. 
22nd August, 1967. C.A. No. 503 of 1966. 


Industrial Disputes Act (XIV of 1947), sections 33-A, 33 (2) (b)—National Industria 
Tribunal (Bank Disputes) Award, 1962 (known as the Desai Award). ' 

In an enquiry, under section 33-A, the first question that the Tribunal will 
have to consider, is regarding the contravention, by the employer, of the provisions 
of section 33 of the Act. If this issue is answered against the employee, nothing 
further can be done, under section 33-A of the Act. This position has been settled, 
by the decisions of this Court in Equitable Coal Lid. v. Algu Singh, (1958) 1 L.L.J. 
793 and The Punjab National Bank Lid. v. Its Workmen, (1960) S.C.J. 999 : (1960) 
1 S.C.R. 806. After hearing arguments, on this aspect, we are inclined, in the 
instant case, to accept the contention of the appcllant, in this regard, and hence, 
no other questions arise, in the application filed by the respondent under 
section 33-A of the Act. — 

It has been laid down by this Court, in Straw Board. Manufaciuring Co. v. 
Gobind, (1962) 3 S.C.R. (Supp.) 618, 630, in construing the proviso to section 33 (2) 
(b) of the Act, that the three things contemplated, viz., dismissal or discharge, 
payment of the wages and making of the application, should be part of the same 
transaction. Therefore, in our view, there must be a fixed and certain point of 
time which will be applicable to all managements and workmen, when construing 
the provisions of section 33 of the Act. The management must definitely know, 
as to when they have to take the necessary action, under the proviso to section 33 (2) 
(b), and the workman also should, likewise, know the definite time when the manage- 
ment should have complied with the requirements of the proviso to section 33 (2) 
(b), so that he could approach the Industrial Tribunal, by way of a complaint, 
under section 33-A of the Act. A reading of the material provisions of section 33 
shows that the expressions used are discharge or punish, whether by dismissal or 
otherwise, and they clearly indicate, in our opinion, the point of time, when the 
order of discharge or dismissal is passed, by the authority concerned. An order of 
discharge or dismissal in our opinion; can be passed only once ; and, in this case, 
the order of dismissal is the one passed, by the Managing Director, on 12th November. 
1963. No doubt, either by virtue of the Standing Orders, or by virtue of a contract 
of service, a right of appeal may be given to a workman concerned to challenge an 
order of dismissal. But the appellate authority only considers whether the order of 
dismissal has to be sustained, or whether it requires modification. ‘Therefore, there 
is no question of the appellate authority passing, again, an order of dismissal. We 
are not concerned, in construing the provisions of section 33, as to the finality of the 
orders passed, by the authority concerned, in the first instance, in passing orders of 
dismissal or discharge. Further, the proviso to section 33 (2) (b), when it refers ` 
to payment of wages for one month, also indicates that it relates to an order of dis- 
charge or dismissal, which comes into effect immediately, which, in this case, is the 
order passed, on 12th November, 1963. The payment of one month’s salary to 
‘wages, is to soften the rigour of unemployment that will face the workman, against 
whom an order of discharge or dismissal, has been passed. If the management 
has to wait for the minimum period prescribed for filing an appeal, and also await 
the termination of the appeal when one is’filed, considerable time would have lapsed 
from the date of the original order, during which period the workman would not- 
have received any salary. It will be anomalous to hold that even after the lapse 
of such a long time, the payment of one month’s salary would satisfy the requirements 
of the section. 

H. R. Gokhale, Senior Advocate (B. K. Seshu, P. Parameshwara Rao, Mrs. 
Jyotana R. Melhote and R. V. Pillai, Advocates, with him), for Appellant. 

M. K. Ramamurihi, Mrs. Shyam ala Pappu and Vineet Kumar, Advocates for M/s. 
Ramamurtht © Co., for Respondent. a 

G.R. ——_— Appeal allowed 


(Supreme Court.J : 00 7 
- KN: Wanchoo, C.F., RS. Bachawat,- `> The State of Mysore v. 
V, Ramaswami, G. K. Mitier and ao S. R. Jayaram. 
KS. Hegde, JF. £ C.A.No, 283 of 1966. 


23rd: Aitgnst, 1967. , - 


Mysore Recruitment of Gazetted Probationers’ Rules, (1959) rule 9 (2)—Its validity 
Constitution. of India (1950)—Articles 14 and 16 (1). . 


The principle of recruitment by open competition aims at ensuring equality 
of opportunity in the matter of employment and obtaining the services of the-most 
meritorious candidates.. Rules 1 to 8, 9°(1) and the first part of rule 9 (2) seek to 
achieve this aim. The last part of rule 9 (2) subverts and destroys the basic objecti- 
ves of the preceding rules. It vests in the Government an arbitrary power of 
patronage. Though rule 9 (1) requires the appointment of successful candidates 
to Class I pasts in the order of merit, rule 9 (1) is subject to rule 9 (2), and under 
the cover ofrule 9 (2) the Government can even arrogate to itself the power ef assign- 
ing a Class I post to a less meritorious and a Class IT post to a more meritorious candi- 
date. We hold that the last part of rule 9 (2) gives the Government an arbitrary 
power of ignoring the just claims of successful candidates for recruitment to offices 
under the State. Itis violative of Articles 14 and-16 (1) of the Constitution and 
must be struck down. | Ta 


Having regard to his rank in order of merit, the respondent had the right to be 
appointed to the ‘post of Assistant Commissioner. As the offending part of rule 9 
(2) is invalid, the State Government had no-power te withhold the pest from him. 
The High Court-should, therefore, have'directed the Government to appoint him 
to that post. 


- In the result, we strike down the following part of rule 9 (2) of the Mysore 
Recruitment of Gazetted Probationers’ Rules, 1959: “The Government however, 
reserves the right of appointing to any particular cadre, any candidate who it 
considers to be more suitable for such cadre’’, ‘The order passed by the High Court 
directing the Government to decide to which post or cadre the respondent should 
be appointed under rule 9 (2) is set aside. We direct the State of Mysore ta appoint 
the respondent to the post of Assistant Commissioner in the Mysore Administrative 
Service. For the purpose of seniority, the respondent will be treated as appcinted 
on 20th October, 1962, according to his rank in the order of merit. Subject to the 
directions aforesaid, the appeal is dismissed with costs. 


B. R. L. Iyengar, Senior Advocate, (R. N. Sachihey, Advocate for R. H. Dhebar, 
Advocate, with him), for Appellant. 


Respondent in person. 
G.R. Appeal dismissed. 


[Supreme Court.] 


F.C. Shah, S.M. Sikri and M. Gopalakrishna Naidu v. 
FM. Shelat, JF. The State of Madhya Pradesh. 
24th August, 1967. C.A.No. 2376 of 1966, 


Constitution of India (1950), Article 311—Fundamenial Rules, rule 54 (5). 


It is true as Mr. Sen pointed out that Fundamental Rules 54 does not in express 
terms lay down that the authority shall give to the employee concerned the oppor- 
tunity to show cause before he passes the order. Evén so, the question is whether the 
rule casts such a duty on the authority by implication. The order as to whether a 
given case falls under clause’? or clause 5 of the Fundamental Rule must depend on 
the examinatian by the authority of all the facts and circumstances of the case and 
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his forming the opinion therefrom the two factual findings; whether the employee was 
fully exonerarated and in case of suspension whether it was wholly unjustified. Besi- 
des, an order passed under this rule would obviously affect the Government servant 
adversely ifitis one made under clauses 3 and 5. Consideration under this rule 
depending as it does on facts and circumstances in their entirety, passing an order 
on, the basis of factual finding arrived at from such facts and circumstances and such 
an order‘resulting in pecuninary loss to the Government servant must be held to 
be an objective rather than a subjective function. The very nature of the function 
implies the duty to act judicially. In such a case if an opportunity to show cause 
against the. action, proposed is not afforded, as admittedly it was not done in the 
present case; the order is liable to be struck down as invalid on the ground that it is 
one in breach of the principles of natural justice. 


In our view, Fundamental Rule 54 contemplates a duty to act in accordance 
with the basiç concept of justice and fairplay. The authority therefore had to afford 
a reasonable opportunity to the appellant to show cause why clauses 3 and 5 should 
not be applied and that having not been done the order must be held to be invalid. 


~ _ The appeal is allowed and the High Court’s order is set aside. The competent 
authority is directed tc consider the question de novo after giving to the appellant a 
reasonable opportunity to! show cause against the action proposed against him. 
The respondent will pay to the appellant costs of this appeal as also the costs.of 
the petition in the High Court, 


`, "R. V. S. Mani, E. C. Agarwala and P. C. Agarwala, Advocates, for Appellant. 
: ‘B. Sen, Senior Advocate, (M. N. Shroff, Advocate for I. N. Shroff, Advocate, with 
him), for - Respondent. i o D 
G.R.. o Appeal allowed, 


t 


A 


27 


` [SUPREME Court.] 


” M.: Hidayatullah and ., The Employers of Firestone Tyre 
` C.A. Vaidialingam, FF. and Rubber Cc. (P.) Ltd; v. The Workmen. 
22nd August, 1967. C.A.No. 515 of 1966. 


Reference—Indusirial ' Dispute—Doméstic Enquiry—Constitution of India (1950), 
Article $11. . 3 i 

In these circumstances, the enquiry cannot be said to have offended 
any principle of natural justice at all, The Tribunal mechanically applied that 
dicta of this Court without noticing that the facts here were entirely different from 
those in.the cited: cases and the observations covered those cases where all or most of 
the facts were contested and could not be made applicable to cases where a greater 


part of the evidence was a matter of written record and the difference was‘narrow. 
The enquiry was properly conducted, .-- 


Allthat the Tribunal sould do was to see that the enquiry was properly conduct- 


ed, Asin our opinion the enquity was so conducted the decision of the Tribunal 
cannot be supported. 


< S. V. Gupte; Solicitor-General of India (Rameshwar Nath; Mohinder Narain and 
P. L. Vohra, Advocates of M/s. Rajinder Narain © Co. with him), for Appellant. 


B. R. Dolia, E. G. Agarwala and P. G. Agarwala, Advocates, for Respondents. 
G.R. f Appeal allowed. 


. . Kailasam, F. ` i | 1 G.Ramanujam v. 
| Q5tk August, 1967.. 00 -. a . . Zonal Manager, L.I.C., 
ge , Eo S. . Madras. 

pe Sa S ` .W.P.No. 348 of 1966. 
Domestic Enquiry~-Life Insurance ‘Corporation of India—Action against employee— 

Principles of natural justice—Opporiunity to cross-examine ` wiinesses and to examine on 

wiinesses and to explain case against employee—Essential—Writ—May issue against acts of 

Life Insurance Gorporation: . | Da 


In the case of domestic enquiry by an institution like the Life Insurance Cor- 
poration of India, the principles of natural justice would require that the delinquent 
officer. be given an opportunity of cross-examining the witnesses examined by the 


opposite side and an opportunity to examine his own witnesses and to explain the 
case against him. 


A writ is available against the acts of the Life Insurance Corporation of 
India in the matter of dismissal of its employees. 


S. Mohankumaramangalam for G. Dasappan and R. Ganesan, for Petitioner. 


V. K. Thiruoenkatachari for K. Q. Jacob, S. K. L. Rattan and R. Vedantam, for 
Respondents, 


V.S. Petition allowed, 


M—-NRC 


Veeraswami and Bata Shoe Company Private Ltd. v. 
Ramaprasada Rao, FF. 2° .: Joint Commrl. Tax Officer, 
18th October, 1967. 0 2 ORTS. ae © ° "s" Madras. 
Ce ae ae. ed W.P. No..589' of 1967. 


~ «Madras General, Sales: -Tax Act (I of 1959)— Return filed belatedly—Best Judgment 
assessment ignoring the return—Assessment invalid— Writ. ie ee 


_For the assessment year 1965-66, the return due to be filed on or before rst 
May,:1965, was filed only on 31st December, 1966. The Officer, without consi- 
dering.the-return filed by the assessee, made an assessment on best, judgment basis. 


Held, The order of assessment by best judgment is vitiated.on account.of the 
fact that it ignored the-return filed (though belatedly) before the assessment order 
was made... ° EP CA a, AAS so ee eR a, gs l 

W.P. No. 674 of 1962 (M]s. Deekar Mrading Co. v. Joint Commercial. Lux Officer 
and: another) disagreed with. Sel Gat. 2 oe re re Sy, E 
SOK. Phiruwinkatachari for M]s. King @ Patridge, for Petitioner. 
_ Special Government Pleader on behalf of Respondents. — | . 

SN ee ee tet, Ea “Petition allowed. . 

Be oe ý E i opgi . . - 3 £ E z JP ae Sy 
Venkatadrt, F. D Ge A SaS . « - M. Anandana, 
` g0th October, 1967. °° ""M.M. Palaniswami Nadar & Sons. 

ETR W.P. No. 1946 -of 1967. 
Motor Vehicles Act (IV of 1939)—Application for extension of route—Application for 


` additional trips in the route—Principle of * mutually exclusive’—WNot applicable—Need not 
be heard and disposed of together—Writ. 


Under the principle of ‘ mutually exclusive,’ where there is a. common question 
of fact and law, all the applications should be consolidated and? jointly ‘heard and 
disposed of. But the principle would not apply to applications for extension of 
route and-application for additional trips on a route pending before the Regional 
Transport Authority. - An application for grant of additional trips is neither inter- 
connected nor ‘inter-twined nor inter-lacéd with an application for, extension for 
route, It cannot be insisted upon that the Regional Transport Authority should 
take up both the applications together for consideration and disposal. 


__ V, C. Palaniswami, for Petitioner, 


et ` ian a i : ki E A g Paes 
-o V. K. Bhiruvenkatachari for .. S. Prakasa Rao, for Respondent No, I. . 
NNS 2°” p We ere ee ol - Petition dismissed: 
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[SupRemE’,CovurtT.] | T A 
K.N. Wanchso; G.F., R.S. Bachawat, ; The Collector, Varanasi v. 


V. Ramaswami, G.K. Mitter and maa Gauri Shankar Misra. 
-o KiS. Hegde, FF. * G.A.No. 1040 of 1965. 


29th August, 1967. 


Defence of India Act (LI of 1962) and Rules—Land Acquisition Proceedings under 
clause (b) of sub-section (1) of section 19 of the Act—Sections 109 and 110, Civil Procedure 
Code (V of 1908)—Articles 133, 136 of the Consttiution—High Court whether ‘A Couri’. 


.- ‘Prima facie it appears incongruous to hold that the High Court is not a ‘Court’. 
The High Court of a State is at the apex of the State’s judicialsystem. Itis a Court of 
record. It is difficult-to think of a High Court as anything ather than a ‘ Court’, 
We are unaware of any judicial power having been entrusted to the High Court 
except as a ‘Court’. Whenever it decides or determines any dispute that comes 
before it, it invariably does so as a ‘ Court ™ That apart, when section 19 (1) (FY 
specifically says that an appeal against the order of an arbitrator lies to the High 
Court, we see no justification to think that the legislature said something which 
it did not mean. > sas ; RS 


We have already come to the conclusion that the decision rendered by the High 
Court under section 19 (1) (f) is a ‘determination’. Hence, it was within the com- 
petence of this Court to grant Special Leave under Article 136, But then it was urged 
on behalfof the respondents that in view of Rule 2, order 13 of the Rules of this Court, 
as it stood at the relevant point of time, this Court could not have granted Special 
Leave as the appellant had nat-applied for necessary certificate under Article 133 
of the Constitution. In support of this contention, reliance was placed on the deci- 
sion of this Court in Management of the Hindusthan Commercial Bank Lid., Kanpur v. 
Bhagwan Dass, (1965) 2 S.C.R. 265: A.I.R. 1965 S.C. 1142. Under Article 133, a 
certificate can be asked for filing an appeal against the judgment, decree or final 
order of a High Court. As seen earlier, this Court ruled in Hanskumar Kishanchand v. 
Union of India, (1959) S.C.R. 1177 : (1959) S.C.J. 603, that the decision rendered 
by the High Court under section 19 (1) (f) isnot a decree, judgment or final 
order. Hence, the pravisions of Article 133 are not attracted to the present case. 
Consequently, this case is taken outside, the scope of the aforesaid rule 2. of 
Order 13, As a measure of abundant caution, the appellant has filed C.M.P. 
No. 2325 of 1967, praying that this Court may be pleased -to excuse him from 
compliance with the requirements of Order 13, rule2. Inview of the decision of 
this Court in Hanskumar -Kishanchand v. Union of India, (r959) S.CLR. 1177 : (1959) 
S.G.J. 693, no useful purpose would have been served by the appellant’s 
applying for a certificate under Article 133. Hence, even if we had come 
to the conclusion that the case falls within -the scope of Order 13, rule 2 we 
would not have had any hesitation in exempting the appellant from compliance 
with the requirements of that rule. 


This appeal is allowed and the decision of the High Court set aside and 
the case is remitted back to that Court for disposal according to law. ` Before 
deciding the case afresh the High Court will permit the parties, to adduce 
additional evidence on'the question’ of compensation’; in particular, they will be 
allowed, to produce and prove contemporaneous sale deeds and the revenue records 
relating to fasli 1354. Costs of this Appeal shall be costs in the cause. 


C. B. Agarwala, Senior Advocate (0. P. ‘Rana, Advocate,- with him), for >` 


Appellant. a p 
J. P. Goyal and Raghunath Singh, Advocates, for Respondents, D 
l GR O i o i - E Appeal allowed,- 


M-NRĊ 
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[SUPREME CovuRT.} af 

M. Hidayatullah; V. Bhargava and : - -Electrical Manufacturing 

l - C.A. Vaidialingam, FJ. Company Ltd: v. D. D. Bhargava. 
` 30th August, 1967. - Cr.A.No. 41 of 1967. 


| Imports and Exports (Control) Act (XVIII of 1947), sections 5 and 6—Indian Penal 
Code (XLV of 1860), section 120-B read with section 420—Code of Criminal Procedure 
(V- of 1898), section 196 (a) sub-section (2), 195, 197 and 198. i 


- Weare not inclined to.accept the contentions, of Mr. Sen that. the principles 
laid down in (1960) 8.C.J. 248 : (1960) M.L.J. (Crl.) 194: (1960) 2 S.C.R. 319, 
330: A.I.R. 1960 S.G. 363 ; L.R. (1948) 75 I.A. 305 : (1949) 1 M.L.J. 128: A.LR. 
1949 P.G. 3 ; (1958) §.C.R. 762, 765; (1958): M.L.J. (Crl.) 316: (1958) S.C.J. 
355: A.LR. -1958 S.C. 124; ALR. 1954 S.C, 637, 641; which relate to 
the question of sanction, have any application to the filing of. complaints, 
under section 6ʻof the Imports and Exports (Control) Act. . Section 6 only insists 
that the complaint is to be in writing and that it must be made by an officer, 
authorised in that behalf. The complaint, in this case, has been made by the 
respondent in writing, and that he is an authorised officer, in this behalf, has not 
been challenged. The limitation, contained in section 6, is only regarding the 
particular. officer who could file a complaint and, when once he satisfies those 
requirements the baris removed to the taking of cognizance by a Court, on a 
complaint, made in accordance with section 6. In this connection, it is desirable 
to bear in mind the observations of this Court, made in S$. A. Venkataraman v. The 
State, (1958) M.L.J. (Ccl.) 473 : (1958) S.C.R. 1037, 1041 : (1958) 2 An.W.R. 
(S.C.) 45 : (1958) 2 M.L.J. (8.C.) 45 : (1958) 8.C.J-594: A.I.R. 1958 S.C. 107. 
Concluding'the Court held regarding the sanction that ‘“ No such question arises, 
with regard to the matter before us”. The section, with which we.are concerned, 
does not contain any such restriction, regarding the obtaining of sanction, on the 
basis of which alone a complaint can be filed, to enable a Court to take cogniz- 
ance’ of an offence. S : l 

The.result is the view of the High Court, thatthe complaint, filed by the 
respondent, on 3lst December, 1962, satisfies the requirements of section 6 of the 
Imports and Exports (Control) Act, is perfectly . correct. The appeal. therefore 
fails, and is dismissed. - 5 a 

A, K. Sen and Veda Vyasa, Senior Advocates (K. B. Mehta and H. L. Anand,, 
Advocates of Anand, Das,Gupté and Sagar, with them), for Appellant. ` 


H. R.. Khanna'and R. N. Sachthey; Advocates, for Respondent. - 





‘Appeal dismissed. 


G.R. 
[SUPREME CourT.] `` i | 
F:G. Shah, S.M. Sikri and The Collector, Akola v. 
o, J-M. Shelat, JJe ` i lee Ramachandra, 
30th August, 1967. ` f C.A.No. 1012 of 1964, 


: Bombay Land Requisition Act: (XXIII of 1948) as extended to Vidarbha Area by 
Bombay Land Requisition (Extension and Amendment) Act (XXXIII of 1959)—Ar ticle 
19 (1) (£) and- (g). of. the Constitution—Scopé of the power under section 5 (1)—Land 
Acquisition Act (I of 1894), Part VIL y> 7 


On a plain reading of section 5 (1) of the Bombay Land Requisition Act, 
1948, as amended by. Bombay Act XXXIII ‘of 1959, oc a clear. that the A 
limitation to the power which it confers isthe temporary life ofthe Act. But the 
words ‘any land for any public purpose >°’ are sufficiently wide enough to include 
any public purpose whether temporary or otherwise. To read into the section a 
limitation that the purpose contemplated by it is only temporary is to confound the 
temporary life of the statute with the character of the purpose for which the power 
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thereunder can be exercised. Sub-section (1) speaks of no restriction except, as 
. aforesaid, that the purpose must be a public purpose. Section 9 no doubt provides 
„that when the land in question is derequisitioned, and that would happen when the 
statute comes to an end or the land is otherwise released, it has to be restored to the 
owner as far as possible in the same condition in which it was when it was put into 
possession of the authority. That is so because the Government acquires only the 
right of possession and user of the land and not any proprietory right therein and since 
the ownership is still retained in the owner the land must revert to him as soon as it 
is released either by the lapse of power of when the purpose of requisitioning is over, 
whatever use to which such land hasbeen put to during the period of such requisition- 
ing. Section 9 therefore has nothing to.do with the nature or character of the pur- 
pose for which an order under section 5 (1) is passed. The life of the power and 
the purpose for which it is exercised, are two distinct ingredients of section 5 (1) and 
ought not to be confused. The words “ for any public purpose ” in the sub-section 
are wide enough to include any purpose of whatsoever nature and do not contain any 
restriction regarding the nature of that purpose. It placesnolimitation on the com- 
petent authority as to what kind of public purpose it should be for the valid exercise 
ofits power nor does it confine the exercise of that power to a purpose which is tem- 
porary only. Except for the limitation that the purpose must be a public purpose 
the sub-section also imposes no restriction as to the manner in which the lard which 
is requisitioned is to be used. It may be used for a temporary purpose or for a purpose 
which is not temporary in nature. It is for the requisitionirg authority to judge ard 
not for a Court of law ta decide how best the land isto be used. If the requisi- 
tioning authority uses the land for a purpose which is not temporary such as 
settling a new village site and for construction of houses it is for the Gavernment 
and those who put up such structures to contemplate the possibility of having to 
return in future the land to the owner in its original'state. But that does not mean 
. that the power is restricted to a temporary purpose only. 


We do not alsosee any antithesis between the power to requisition and the 
power of compulsory. acquisition under the Land Acquisition Act. Neither of 
the two Acts contains any provision under which it can be said that if one is acted 
upon, the other cannot, s ; 


The High Court was in error in holding that the power to requisition under 
the Act.cannot be exercised where the public purpose is rot temporarv or that 
the exercise of that power for the purposes of rehabilitation of flood sufferers was 
either in abuse of or unjustified under the Act. á a 


Since the High Court decided the petition only on the question of the validity 
of the exercise of power and did not decide the other questions raised in the 
petition, the matter is remanded to the High Court to decide those questions in 
accordance with law. In the circumstances of the case, ‘no order as to’ costs 
was made. 


R. M. Hazarnavis, Senior Advocate (K.L. Hathi and S. P. Nayar, Advocates, 
with him), for Appellant. - ee: 


S. G. Patwardhan, Senior Advocate (A. G. Ralnaparkhi Advocate, with him) , for 
Respondents Nos. 1 to, 10 and 12. 


G.R. . Appeal allowed. 
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n- [SUPREME Cowurr.] n rn 5 = * 
o K.N. Wanchoo, CF., R.S. Bachawat, l State of Mysore v, 


' V. Ramaswami, G.K. Miiter and P. Narasinga Rao. 
K.S. Hegde, JF. C.A.No. 1238 of 1966. 


31st August, 1967. 


‘States Reorganisation Act (XX XVII of 1956), Constitution of India (1950), Articles 16 
and 14— Whether the creation of two pay scales of tracers in the new Mysore State who were 
doing the same kind of work amounted to a discrimination which. violated the provisions of 
Articles 14 and 16 of the Constitution. 


. +-The provisions of Article 14 or 16 do not exclude the laying down of selective 
tests, nor do they preclude the Government from laying down qualifications for the 
post in question. Such qualifications need not be only technical but they can also 
be general qualifications relating to-the suitability of the candidate for public service 
as such.’ It is therefore not right to say that in the appointment to the post of tracers 
the Government ought to have taken into account only the technical proficiency of 
the candidates in the particular craft. It is open to the Government to consider 
also the general educational attainments of the candidates and to give preference 
to candidate’who have a better educational qualifications besides technical profi- 
ciency: of a tracer. ‘The relevance of general education even to technical branches 
of public service was emphasised long ago by Macaulay. 


.. Therefore, higher educational qualifications such as success in the §.S.L.C. 
Examination are relevant considerations for fixing a higher pay scale for tracers 
who have passed the §.8.L.C. Examination ard the classification of two grades of 
tracers in.the new Mysore State, one for matriculate tracers with a higher pay 
scale and the other for non-matriculate. tracers with a lower pay scale is no 
violative of Article 14 or. 16 of the Constitution. 


_ The basis of promotion to the higher grade was the inter-State seniority list 
prepared under, the provisions of the States Reorganisation Act. It-was stated that 
the ‘seniority of the respondent was not affected ard he had not been deprived of 
any accrued benefits. The basis of promotion to the higher grades was selection 
based on merit-cum-seniority. In other words, both matriculates and non-metri- 
culate.tracers were eligible for promotion on the basis of the inter-State seniority List 
prepared for this Department. In our opinion, Counsel on behalf of-the respondent 
is unable to make good his submission on this aspect of the case. 


R. Gopalakrishnan and S: P. Nayar, Advocates, for Appellants. 
S. C. Mazumdar, M. M; Kshatriya and G. S. Chatterjee, Advocates, for Respor.dent. 





7 G.R. Appeal allowed. 
[SUPREME CouRT.] 
F.C. Shah, S.M. Sikri and Anandram Jivraj Gogle v. 

1 J-M. Shelat FF. l “y Premraj Mukandas. 
31st August, 1967. C.A.No. 8 of 1965. 


Transfer of Property Act (IV of 1882), section 76 (h), (c) (d) Section 63-A, 72—Fixing 
of priorities. on 

It seems clear that the object of section 76 (d) is not to fix any priorities but 
to makeit obligatory onthe martgagee, in the absence of a contract to the contrary, 
to carry out necessary repairs to the property but the amount he can spend is 
limited to the difference between rents ard profits and payments mentioned in 
clause (c) and the interest on the principal money. When we come to clause (A) it 
directs the mortgagee to apply the receipts from the mortgaged property in a certain 
manner. The order ofapplicationis (1) the expenses properly incurred for the 
management of the property and the collection of rents and profits and ‘the other 
expenses mentioned in clause (c) and (d), (2) interest thereon, (3) the surplus, if any 
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. has to be utilised towards reduction of interest on principal money, and (4) the prin- 
cipal moncy itself. In our view, there is no contradiction between section 76 (d) 
and section 76 (k). Itis true, as stated in proposition No. 2 of the learned Counsel 
that the liability for repairs is limited in its scope and arises only if.there is a surplus 
left after deducting from the-rents and profits of the property the expenses mentioned 
in clause (c) and the interest on the principal money, but the fact that the lability 
is limited in scope does not: bear on the question whether it lays down any order of 
priorities inconsistent with the priorities mentioned in clause (4). Thisis so because, 
- as we have stated above, section 76 (d) is not concerned with the question of priori- 
ties but with limiting the amount which can be spent by the mortgagee in possession 
for carrying out necessary repairs. l 


S.T.Desai, Senior Advocate (F.P. Aggarwal, Advocate, with him), for Appellant, 


O.P. Malhotra, Advocate and P. C. Bhariari, Advocate for Messrs. F. B. Dada- 
chanji & Co., for Respondents. ~ eo 


G.R. E -Appeal dismissed. 


[SUPREME Courm. | 

F.C. Shah, S.M. Sikri and t> eoo - Dr. Bool Chand v. 
FM. Shelat, FF. The Chancellor, Kurukshetra University. 

Ath September, 1967. - C.A. No. 246 of 1967. 


Kurukshetra University Act (1956), sub-clause” (vi) `of ‘clause +4 of Schedule I 
read with Punjab General Clauses Act (I of 1898), section 14—Definition of * Punjab Act’ 
in section 2 (46) of the Punjab General Clauses Act—JIndian Council’s Acts, 1861 to 1909 
— Government of India Act, 1950 and 1935—Relationship of Master and Servant. . 


It was also urged that whereas provision was made by clause 6 of the Annexure 
to Ordinance XI that the services of the teachers may be summarily determined 
on the ground of misconduct, there was no such provision for determination of the 

‘employment of the Vice-Chancellor and that also'indicated an intention to the con- 
trary within the meaning of section 14, ofthe Punjab General Clzuses Act. Itis not 
possible to agree with that contention. It is true, the office of the Vice-Charcellor 
of a University is one of greatresponsibility ard carriers with it cons‘derzble prestige 
and authority. But it cannot be held thata persar. appointed a Vice-Chancellor is 
entitled to continue in office for the full period of his appointment even if it turns 
out that he is physically decrepit, mentally infirm or ‘grossly immoral. Absence 
of a provision setting up procedure for determining the employment of the 
Vice-Chancellor in the Act or the Statutes or Ordinances does rot, lead to the 
inferer.ce that the tenure of office of Vice-Chancelloris not liable to be deter- 
“mined. The first contention raised by Counsel for the appellant must therefore fail. 


‘The University Act, the Statutes and the Ordinances do not lay down the condi- 
tions in which the appointment of the Vice-Chancellor may be determined ; nor 
does the Act prescribe any limitations upon the exercise of the power of the Chancellor 
to determine the employment. But once’thé appoihtment is made in pursuance ôf 
a Statute, though the appointing authority is not precluded from determining the 
employment, the decision of the appointing: authority to terminate the appointment 
„may be based only upon the result of an enquiry held'in a‘manner consistent with the 
basic concept of justice and fair play. 


The power to appoint a Vice -Chancelfor has its source in the University Act ; 
investment of that power carries with it the power ta determine the employment 
but the Power is coupled with duty. The power may not’be exercised arbitrérily, 
it can be only- exercised, for good cause, łe., in the interests of the Un'versily ard 
only when it is found after due enquiry held in manner consistent with ike rules of 
natural justice, that the holder of the office is unfit to contirue as Vice-Chancellor. 
Vide State of. Orissa v.-Dr. (Miss.) Binapani; (1967) 2 8.C.J. 339. > ` 
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The High Court rightly concluded that the appellant had the fullest oppor- 
tunity of making his representation and that the enquiry held by the Chancellor 
was not vitiated because of violation of the rules of natural justice. . 


In the very scheme of our educational set-up at the University level, the post 
_ of Vice-Chancellor is of very great importance, and ifthe Chancellor was of the view, 
after making due enquiry, that a person of the antecedents of the appellant was unfit 
to continue as Vice-Chancellor, it would be impossible, unless the plea that the 
' Chancellor acted maliciously or for a collateral purpose is made out, far the High 
~ Court to declare that order ineffective: (The plea that the Chancellor acted mala 
` fide was raised, but was not pressed before the High Court.) 

_ N. C. Chatterjee, Senior Advocate (S. C. Agarwala and R. K. Garg, Advocates, 
‘ of Messrs. Ramamurtht & Co., and K. M. K. Nair and Dr. L. M. Singhvi, Advocates, 
-With him), for Appellant. ` ` 

Niren De, Additional Solicitor-General of India ard R. Chetan Das Dewan, 

Deputy Advocate-General for the State of Haryana, (N. H. Hingorani, Advocate, 
with them), for Respondent, 





CR. Appeal dismissed, 

[SUPREME COURT.] 

4.C. Shah, S.M. Sikri and Tribhovandas Purshottamdas Thakkar y., 
F. M. Shelat, FF. . Ratilal Motilal Patel. 

5th September, 1967. C.A.No. 500 of 1965, 


= Civil Procedure Code (V of 1908), Order 21, rule 89 and section 115—Bombay Public 
Trust Act (XXIX of 1950), sections 36 and 56-B—Setting aside a sale in execution of mort- 
‘gaged decree—Evidence Act (I of 1872), section 165. 


Several decisions were cited in which it was held, that if the judgment-debtor 
instead of depositing in Court the amount specified in the proclamation of sale 
for recovery of which the property is sold, satisfies the claim of the decree-holder 
under the decree, the requirements of Order 21. rule 89 are complied with. 
Subhayya v. Venkata Subba Qaddi, A.I.R. 1935 Mad. 1050 ; Mukhuvenkatapathy 
Reddy v. Kuppu Reddi and others, A.TR. 1940 Mad. 427: I.L.R.:(1940) Mad. €99 : 
(1940) 1 M.L.J. 629 ; Laxmansing Baliramsing v. Laxminarayan Deosthan, I.LŁ.R. ( 1947) 
Nag. 802 ; Rabindra Nath v. Harendra Kumar, A.I.R.. 1956 Cal. 462; M. H. Shivaji 
Rao v. Niranjanaiah and another, A.I.R. 1962 Mys. 36 ; These cases proceed upon an 
interpretation of the expression “less any amount which may since the date of such 
proclamation of sale, have been received ’’ occurring in clause (b) of rule 89. It is 
unnecessary to venture an opinion whether these cases were correctly decided. It is 
sufficient to observe that an order setting aside a Court sale in execut‘on af 2 mart- 
gage decree cannot be obtained, under Order 21, rule 89 of the Code of Civil Pro- 

‘cedure by merely depositing 5 per cent. of the purchase-money for payment ta the 
auction purchaser and pursuading the decree-holder to abandon the execution 
proceeding. 


In considering whether a precedent of a Court of co-ordinate authority js 
binding, reference to section 165 of the Evidence Act is irrelevant. Undoubtedly, 
every judgment must be based upon facts declared. by the Evidence Act to be rele- 
vant.and duly proved. But when a Judge in deciding a case follows a precedent, 
he only regards himself bound by the principle underlying the judgment ard rot by 
the facts of that case. 


`- [tis true that every Judge of a High Court before he enters upon his office takes 
an oath of office that he will bear true faith and allegiance to the Constitution of 
India as by law established and that he will duly and faithfully and to the best of 
his ability, knowledge and judgment perform the duties of office without fear or 
favour, affection or ill will and that he willuphold the Constitution and the laws; 
. but there is nothing in the oath of office which warrants a Judge in ignoring the rule 
relating to the binding nature of the precedents which is uniformly followed. 
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Raj Bahadur, Advocate and B. R, Agarwala, Advocate of Messrs. Gagrat @ Co., 
for Appellant. 


M. V. Goswami, Advocate, for Respondents Nos. 1 to 3. 


. M.S. K. Sasiri, Advocate and S. P. Nayar, Advocate for R. H. Dhebar, Advocate, 
for Respondent No. 7. 





G.R. Appeal allowed. 

[SuPREME CourRT.] 

F.C. Shah, S.M. Sikri and Union of India v. 
JF. M. Shelat, FF. Jubbi. 

Sth September, 1967. C.A.No. 957 of 1964, 


Eimachal Pradesh Abolition of Big Landed Estates and Land Reforms Act, 1953 (XV 
of 1954), section 11—Whether the Act Bound the Union of India or the State Governments 
and thit th? Respondints’ application under section 11 could not lie against the Union of India 
in respzct of lands owned by it—Sections 48 and 54 (1) (g). 


It is conceded that neither section 11 nor any other provision in the Act contains 
any express exemption. Broadly stated, if the legislature intended to exclude the 
applicability of the Act to the State it could have easily stated in section 11 itself or 
by a separate provision that the Act is not to be applied to the Union or to lands 
held by it. In the absence of such a provision, in a constitutional set up as the one 
we have in this country, and of which the overriding basis is the broad concept of 
equality, free from any arbitrary discrimination, the presumption would be that a 
law of which the avowed object is to free the tenant of landlordism and to ensure to 
him security of tenure would bind all landlords irrespective of whether such a land- 
lord is an ordinary individual or the Union. 


The contention, however, was that these three ways of abolishing the land- 
owners’ interest and transfering in two out of these three methods of the proprietory 
rights to the tenants suggest that the Act was not intended to affect the land owned 
or held by the Union or the State Government. This contention cannot be accept- 
ed, for, there is nothing in these provisions suggestive of their being not applicable 
to the State or of any distinction between the lands owned and held by citizens and 
lands owned and held by the State. There can therefore be no room for any assump- 
tion that the legislature had in mind any such discrimination between the State 
and the citizens. | 


Sections 48 and 54 (1) (g) also seem not to be relevant far finding out whether 
the State is by implication exempted from the operation of the Act. 

It is clear that the object of the Act was to abolish big landed estates and alle- 
viate the conditions of occupancy tenants by abolishing the proprietory rights of the 
landowners in them and vesting such rights in the tenants, That being the para- 
mount object of the legislature it is hardly likely that it would make any discrimina- 
tion between the State and the citizen in the matter of the application of the Act. 
Thisis especially so because if such a discrimination were to be brought about through 
a construction suggested by the State it would result in an anomaly in the sense that 
whereas occupancy tenants of lands owned by citizens would have the benefit of 
such a beneficient legislation Occupancy tenants of lands owned and held by the 
State would not get such benefit. An intention to bring about such a discrimination 
against the latter class of tenants cannot be attributed to the legislature whose avowed 
object was to do away in the interest of social and economic justice landlordism 
in the State. In view of the decision in Superinisndent and Legal Remembrancer v. State 
of West Bengal, (1967) 2 S.C.R. 170; the State cannot also claim exemption on the 
ground only that the Act does not expressly or by necessary implication make it 
binding on ‘the ‘State. 

R. Ganapathy Iyer, R. N. Sachthey and S. P. Nayar, Advocates, for Appellant. 


D. R. Prem, Senior Advocate, (Amicus curiae) (Ft. Thiagarajan, Advocate, amicus 
curiae, with him), for Respondent. 


G.R, —— Appeal dismissed, 
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u FSupReME CourT.J = °° - «+ ° m 
K.N. Wanckoo, C.F., RS. Bachawat, . Unión of India v. 


V. Ramaswami, G.K: Mitter and ' . Kamalabai Harjivandas Parekh. 
.K. S. Hegde, FF. a C.A.No. 1564 of 1966. 
7th September, 1967. 


- Requisitioning and Acquisition of Immovable Property Act (XXX of 1952), section 8, 
sub-section 3, clause (b) and the words “whichever is less’? are ultra vires of Article 
31 (2) of the. Consttiution—Compensation. | 


In assessing the just equivalent of the value of the property at twice the- price 
which the requisitioned property would have fetched in the open market. if it had 
been sold on the date of requisition, the arbitrator would be acting arbitrarily inas- 
much as he would be proceeding.on a formula for which there is no rational basis, 


~ Clause (b) of sub-section (3) of section 8 leaves the arbitrator no choice of assess- 
ing the value in terms of clause (a) even if he was of opinion that the mode fixed 
thereunder afforded a just equivalent of the property ta its owner. - He had to make 
his assessment in terms of clause (6). .The expression “have regard to” in sub- 
clause (e) of sub-section (1) of section 8 therefore does not give the arbitrator any. 
freedom of considering the. two. modes laid. down in sub-section (3) and accepting 
the one which he thought fair. . - ais a fe ye 


The first point about the opening portion of clause (2) being mandatory and the 
later portion being directory cannot therefore be accepted. So far as sub-section (3) 
is concerned, it is couched in terms which are mandatory. 


The argument on behalf of the appellant that the basis did not provide for the 
payment of just equivalent could not be accepted by this Court because of the fact 
that the appellant had produced no material on which its plea could be sustained. 
In this case, however, there is no such difficulty. Clause (a) of section 8 (3) lays . 
down a principle aimed, at giving the owner of the land something which approxi- 
mates its just equivalent on the date of acquisition, Clause (b) however directs the 
arbitrator to measure the price arrived at in terms of clause (a) with twice the amount . 
of money which the requisitioned property would have fetched if it had been sold 
on the date of requisition and to ignore the excess of the price computed in terms.of 
clause (a) over that it terms of clause (b). The position bears a close similarity. 
with- the facts in The State of West Bengal v. M/s. Bela Banerjee and others, (1954) S.C.R. 
558: (1954) 1 M.L.J. 162: (1954) 8.C.J. 95: A.I.R. 1954 S.C. 170; where the: 
legislature directed that the excess of the value of the land arrived at in terms of the 
Land Acquisition Act over the value ason the 3lst. December, 1946, was to be. 
ignored. The basis pravided by clause (b) has nothing to do with the just equi- 
valent-of the land an the date of acquisition nor is-there any principle for such a 
basis. The proposition that the impugned clause satisfies the requirements of 
Article 31 (2). of the- Constitution cannot be accepted. ~ i 


G. N. Dikshit, Advocate and S. P. Nayar, Advocate for R. H. Dhebar, Advo- - 
cate, for Appellant. . E 8 a fy. e ~a ʻ 
'S. Sorabji, A. J. Rana and P. C. Bhartari, Advocates and F. B. Dadachanji, - 
Advocate of Messrs. F. B. Dadachanji @ Co., for Respondent No. 1. is 
` I. N. Shroff, Advocate, for Intervener No, I. ce ee 8 
-F.B, Dadachanji, Advocate of Messrs. J. B: Dadachanjt @ Go., for Intervener 
No. 2: . . l Ea Su ia f 
Appeal dismissed» 
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[Supreme Covet.) 


K.N. Wanchoo,.C.7., RS. Bachawat, N.S. Gujral v, 
V. Ramaswami, G.K. Mitter and l Custodian of Evacuee 
K. S. Hegde, FF. Property, 

12th September, 1967. G.A.No. 642 of 1966. 


Administration of Evacuee Property Act (XXXI of 1950), section 10—Displaccd 
Persons (Compensation and Rehabilitation) Act (XLIV of 1954), section 12—~Constitution 
of india (1950) Article 19 (1) (£). a 

By taking away the property of the judgment-debtors, after they had become 
evacuees and by vesting that property free from all encumbrances in the Central 
Government under section 12 of the 1954 Act, it was contended that the appel- 
lant’s right to proceed against that property had disappeared and therefore 
section 12 of the 1954 Act.was violative of Article 19 (1) (f), as the appellant’s 
holding of the decree had been rendered illusory. Reliance in this connection 
is placed on four decisions of the Supreme Gourt of the United States of America, 
namely, (i) Von Hoffman v. The City of Quincy, 18 Law Ed. Wallace 403, ‘(ii) Ranger 
v. City of New Orleans, 26 U.S.8.C.R. 132 (ili) Peirce Coombes v. Milton F. Getz 76 
Law Edn. 866, and (iv) W. B. Worthen Co. v. Mrs. W. D. Thomas, 78 Law Edn. 
1344, 

The four cases on which reliance has been placed on behalf of the appellant 
are entirely beside the point and of no assistance. These case were based on a 
provision in Article 1, section 10 of the American Constitution which inter alia 
lays down that ‘‘no State shall........ pass any law impairing the obligation of 
contracts...... >. There is no such provision in our constitution and therefore the 
appellant cannot be heard to say that as section 12 of the 1954 Act impairs the 
obligaticn of the contract between him and the two evacuees, the section is bad. 

_ But section 12 does not in our opinion interfere with the appellant’s right to 
acquire, hold and dispose of his property, namely, the decrees against Mohd. Sabar 
and Noor Mohammed Butt, As the appellant had no interest in the property in 
suit, the fact that it was acquired by the Central Government by a notification under 
section 12 of the 1954 Act did not in any way affect the appellant’s right to acquire, 
hold and dispose of his property. In the circumstances, the appellant cannot 
claim protection under Article 19(1) (f) with respect to the property in suit 
andit is not necessary to consider whether section 12 could be saved under Arti- 
cle 19 (5). The appellant cannot claim that section 12 is ultra vires Article 19 (1) 
(f) and therefore the notification made thereunder affects his fundamental 
right to acquire, hold and dispose of property. 

N.S. Bindra Senior Advocate (D. D. Sharma, Advocate with him), for Appellant. 

G. R. Rajagopaul, Senior Advocate, (S. P. Nayyar, Advocate for R. H. Dhebar, 

Advocate with him), for Respondents, 


G.R. . =) |» Appeal dismissed. 
[SUPREME Covurt.] 3 

F.C. Shah, V. Ramaswami and Thakore Sobhag Singh v. 

h V. Bhargava, FF. oo Thakur Jai Singh. 

31st January, 1968. GA. No. 568 of 1965. 


Jaipur Matmi Rules, (1945), Rule 14—Succession to Thikana with the previous sanction 
of the Ruler—Rajasthan Land Reforms and Resumption of Jagirs Act, (VI of 1952)—Rajas- 
than Jagir Decisions and Proceedings (Validation) Act, (XVIII of 1955)—Faipur Maim 
Rules (Validation) Act, (XXI of 1961) Jaipur General Clauses Act, 1944— Existing 
Jagir Law’—Rajasthan Fagirs, Decisions and Proceedings (Validation) (XVII, of 1955)— 
Res judicata—Constitution of India (1950), Art. 14. 7 

The Board of Revenue in the judgment under appeal has carefully analysed 
the evidence, and there is no reason to enter upon’a reappraisal of the evidence in 
this appeal with Special Leave. The view recorded by the Board of Revenue on 
appreciation of evidence that Jai Singh was adopted as a son by Sabhal Singh must 
= be accepted. 
M-NRC 
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The High Court did in making the final order direct the Tribunal to decide the - 
case in accordance with the law and in thelight of the observations made in the judg- 
-ment, but the direction was, in our judgment, a surplusage. The High Court 
issued a writ in the nature of certiorarz quashing the order of the Tribunal. It was 
unnecessary thereafter to direct or advise the Board of Revenue to perform its statu- 
_ tory duty to decide the dispute according to law. The Board of Revenue had to - 
decide the dispute in a accordance with the law declared by the High Court. All 
questions which had been expressly decided by the High Court on contest between 
the parties and other questions which must be deemed by necessary implication 
to have been decided were res judicata and could not be re-opened before the Board 
of Revenue. In this appeal it is therefore not open to the appellant to contend that 
the decision of the High Court on the questions decided in the writ petition was 
Erroneous.: 


It is unfortunate that the application for certificate to appeal to this Court filed 
by Sobhag Singh was erroneously rejected by the High Court. But that does not 
affect the binding character of the Judgment of the High Court between the parties. 
Unless the decision of the High Court on those questions was set aside by appropriate 
proceeding in this Court, the judgment must be held binding between the parties.. 
It is, therefore, not open to the appellant to contend, that the right of Jai Singh as 
the adopted son to the Jagir had to be decided otherwise than in accordance with 
the personal law of Sabhal Singh. It is undisputed that according to the personal 
law applicable to Sabhal Singh, Jai Singh could have been adopted by him. 

M. M. Tewari, Senior Adyocate (D. D. Verma and Ganpat Rai; Advocates 
with him), for Appellant. ee a 

A. K. Sen, Senior Advocate (S. M. Fain, and B. P. Maheshwari, Advocates with 
him), for Respondent No. 1. i 

~ K. B. Mehta, Advocate, for Respondent No. 2, The State.of Rajasthan. 


- G.R. l —— Appeal dismissed, 
T. Venkatadri, F. K.M. Rajaram v. Chinnadurai. 
27th April, 1967. W.P.No. 3765 of 1965. 


Madras Panchayats Act (XXXV of 1958), section 25 (2) (c)—Disqualification of 
candidates—Interested in a subsisting contract with the Panchayat —Lease of a thope belonging 
to panchayat—Lease executed—If a disqualification. ' . 

Once the petitioner has taken outa lease of the Thope belonging to the 
Panchayat and once the lease has been executed there remains nothing to be done » 
by the petitioner to the Panchayat and he is only required to enjoy the usufruct 
. of the lease-hold property during the period of the lease. The petitioner is not supply- 
ing any goods to the Panchayat. Therefore the petitioner cannot be disqualified 
for election as a member of Panchayat on the ground that he was a lessee ‘of a 
cocoanut thope belonging to the Panchayat on the date of the nomination and 
thus interested in a subsisting contract made with the Panchayat. 


P. R. Gokulakrishnan, for Petitioner. | 
G. Ramaswamt, for ` first Respondent. 





— Petition allowed. 


V.S. 
T. Ramaprasada Rao, F. N. Arunachalam v.Lt. Col. V. Srinisvasan. 
ogrd June, 1967. C.R.P.-No. 1905 of 1966. 


` Madras Buildings (Lease and Rent Control) Act (XVIII of 1960), sectien 25 and rule 
18 (3) and Civil Procedure Code (V of 1908) section 15—Petition by landlord dismissed for 
default—Order of Rent Controller setting asidz dismissed—Reviston against order under section 
115, maintainable—Order setting aside dismissal for default—Non-speaking order—Liable 
to be interfered with—Application to set aside ex-parte order—Affidavit in, support filea by 
Counsel for the applicant—Propriety—Practice. 

A revision petition can be entertained by the High Court under section 115 
of the Civil Procedure Code against the order of the Rent Controller passed under 
section 18 (3) of the Rules setting aside ah order dismissing the petition for default. 
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Where an order of the Rent Controller is non-speaking, and it does not state 
whether sufficient cause has been shown by the landlord for his absence and the 
whether the Controller was satisfied with the cause shown the orders of the Rent 
Controller setting aside the dismissal is liable to be interfered with under 
section 115 of the Code. 


An application to set aside an order of dismissal for default can be supported 
by an affidavit filed by the Counsel for the aggrieved party. 
G. N. Chari for Petitioner. 


R. C. Rajappa for Respondent. 


V.S. —— Petition allowed. 
P. Ramakrishnan, F. The Associated Equipment Services 


aih July, 1967. by partner, K. P. Subramaniam y. State of Madras. 
l ' _W.P.Nos. 1734, 1770 & 1771 of 1964. 


, Land Acquisition Act (I of 1894), sections 4, 6 and 5-A—Notification—Declaration for 
the future needs of Education Department of Government—Validity—Individual notices for 
section 5-A enquiry—No obligation cast—Public purpose—Facts and circumstances—It 
should be confined to -thè recitals in the Notification. | 


_ There is no warrant for the view that at any given time the land acquired under 
the Land Acquisition Act, both as regards the identity as well as the extent, should 
correspond to a need which can be proved to be immediate, It will be open to the 
Government to visualize the growing need which exists at the time of the acquisition 

‘and to provide for the acquisition of lands of adequate area for the purpose of meeting 
such a growing need. Therefore, the notifications under the Act, stating that the 
lands are required for thefuture needs of the Technical Education Department of 
the Government would be valid. 


The question whether there 1s a public purpose or not does not fall to be consi- 
dered merely upon the recitals of the particular notification impugned, but, must be 
gathered from the facts and circumstances before the Court. 


The statute does not prescribe as an obligatory direction that notice should be 
‘given for the section 5 (A) enquiry to particular persons individually. 


S. V. Fayaraman, for Petitioner. i 


Assistant Government Pleader for the Government Pleader on behalf of 
Respondent. ' => ` 


V.S. ao ae ) Petition dismissed, 
P. Ramakrishnan, F. - Sadasiva Nainar y, The Special 
ast December, 1967. Tahsiladar for Land Acquisition 


W.P.No. 2314 of 1965. 


Land Acqusition Act (Lof 1894), sections 5-A, 17 (4)— Urgency provisions—Noti fication 
‘dispensing with—Acqusition for providing house sites for Hartjans—Initiation of proceedings 
five years prior to section 4 (1) Notification—Health of Harijans affected by congestion—Not 
put forward in the first instance but belatedly—Invoking urgency provisions—Not justified— 
Writ. 


The proceedings for acquisition were initiated about five years prior to the sec- 
tion 4 (1) notification and at the time of the commencement of the proceedings, the 
` Special Tashildar had made a report that in the existing Harijan colony a number of 
families had no proper houses and that additional house sites were required to relieve 
the congestion. The record clearly showed that a reference to the health of the 
Harijans being affected by the congestion was madé at a late stage when at all the 
anterior periods for nearly five years it was not considered that the matter was 
ofsuch an urgency as would not brook the delay of a few months for the enquiry 
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under section 5-A. The resort to urgency provision was wholly unjustified and 
was based upon no valid reasons whatsoever. Hence the proceedings are liable to 
be quashed. 


N. Arunachalam, for Petitioner. 
S. T. Ramalingam for the Government Pleader, for Respondent. 
V.S. 


P. S. Kailasam, 7. T. Rama Rao v. Divisional Superinten- 
8th January, 1968. dent, Divisional Office, Personnel 
Branch, Southern Railway 

W.P.No. 3686 of 1967. 


Indian Railway Establishment Code, rule 2046 (2) —Retirement of a railway servant on 
‘attaining fifty years—In the public interest—Subjective satisfaction of authority—Order con- 
‘taining no express words from which a stigma can be infirred—Constitution, of India (1950), 
Article 311 —Applicablity. . 

‘Under rule 2046 (hk), of the Indian Railway Establishment Code a Railway 
servant can be retired, if, in the opinion of the authority, it is in the public interest 
to do so, by giving him not less than three months’ notice. The satisfaction of the 
authority as to whether a person should be retired in the public interest or not is 
subjective and the decision of the authority cannot be questioned. 


= Petition allowed. 





The order of retirement ofan employee can be sustained if prima facie the order 

does not contain express words from which a stigma can be inferred. If.there are 

‘words which throw any stigma then the order of retirement would amount to 

removal within the meaning of Article 311 of the Constitution. In the instant case, 

the order did not disclose any reason at all. The validity of the order cannot be 
questioned. 


G. K. Dhamodhara Rao and K. A. Thanickachalam, for Petitioner. 
B.. T. Seshadri for Respondent. l 


V.S. —_—— Petition dismissed. 
P. Ramakrishnan, J. P. N. Rangaswamy. v. 
6th March, 1968. Commissioner, Coimbatore 
Municiaplity. 


W.P.Nos, 1331 and 1990 of 1964. 


District Municipalities Act (V of 1920) and Personal Conduct of Officers and Servants 
of Municipal Councils Rules, rule 14—Officer or servant of M unicipal Council — Taking part in 
politics—Disciplinary action—Rule not violative of Article 19 of the -Constitution—Rule 
designed in the interests of an efficient public service. 


Rule 14 of the Personal Conduct of Officers and Servants of Municipal Councils 
Rules, is designed in the interests of discipline ard good Government, on the assump- 
tion that active participation of municipal servants ir politics in-any of the specific 
ways mentioned therein, wil] not be conducive to discipline or to the efficient conduct 
of the administration, and the rule cannot be struck down as unconstitutional, as 
infringing any of the freedoms guaranteed in Article 19 of the Constitution, Taking 
active part in politics as specified in rule 14, like taking partin, subscribing in aid 
_of or assisting in any way, any political movement in India, must be viewed ‘as an 
objectionable conduct on the part of a municipal servant harmful to good discipline 
sand efficiency of service, and should not be confused with the several freedoms men- 
tioned in Article 19 of the Constitution, 


K. V. Sankaran, for Petitioner. 


Government Pleader and K. Alagiriswwami on behalf of Respondents, 
V.S. E 





Petition dismissed. 


[Supreme Court}. Oe l 
M. Hidayatullah, Secretary Madras Gymkhana Employeé$ 


V. Bhargava and ` Union v. Management of the Gymkhana 
G. A. Vaidialingam, FF. = $ an Club. 


3rd October, 1967. . C,A. No, 572 of 1966. 


Industrial Disputes Act (XIV of 1947)—Whether a club is an Industry—Industrial 
Dispute and Trade Dispute. So 


Where an activity is to be considered as an industry, it must not be casual but 
must be distinctly systematic. The work for which labour of workmen is required, 
must be productive and the workmen must be following an employment, calling 
of industrial avocation. ‘The salient fact in this context is that the workmen are 
not their own masters but-render service at the behest of masters. This follows from 
the second part of-the definition of industry. Then again when private individuals 
are the employers, the industry is run with capital and with aview to profits. 
These two circumstances may not.exist when Government or a lacal authority enter 
upon businéss, trade manufacture or an undertaking analogous to trade. 


The labour force includes not only manual or technical workmen but also 
those whose services are necessary or considered ancillary ta the productive labour 
of others but does not include any one who, in an industrial sense, will be regarded, 
by reason of his employment or duties, as ranged on the side of the employers. Such 
are persons working in a managerial capacity or highly paid supervisors. 

The whole parapharnalia of settlement, conciliation, arbitration (voluntary 
as well as compulsory) agreements, awards etc. shows that human Jabaur has value 
beyond what the wages represent and therefore is entitled ta corresponding rights 
in- an. industry and-employers must give. them their due. Industry is the nexus 
between employers and employees and it is this nexus which brings two distinct 
bodies together to produce a result.. We do not think that the test that the workmen 
must not share in the product of their labours adopted in one case can be regarded 
as universal. There may be occasions when the workmen may receive a share of 
the produce either 2s part of their wages. or as bonus or as a benefit. 


It is said that the case of the club is indistinguishable from the Hospital case. 
Thut case is one which may be said to be on the verge. There are reasons to think 
that it took the extreme view of an „industry. We need not pause to consider the 
Hospital case because the case of a member’s clùb is beyond even the confines esta- 
blished by that case. In our judgment the’ Madras Gymkhana Club being a 
members’ club is not an industry and the Tribunal was right in so declaring. 

B. R. Dola, F. G. Agrawala, Champat Rat, Kartar Singh Suri, Ambrish Kumar. 


and P,'C. Agrawala, for Appellant. > - 


H.R. Gokhale, Senior Advocate, (M.R. Nerayanaswamy-Iyer and `R. Ganapathy 
yer, Advocates, With him), for Respondent. pa Š 





GR. v | Appeal dismissed. 
[Supreme Court]. f 

J- C. Shah and Shrimant Sardar Chandrojirao Angre v, 

F. M. Shelat, FF- State of Madhya Pradesh , 


4th-October, 1967. .- > 2 + ee G.A. No. 98.of 1965, 

Madhya Bharath Abolition of Fagits Act (XXVIIL of 1951)—Meanmug of * Grove? 
under section 5 (b) (iv) —xdigra Tenancy Act (TI of 1926)—U. P. Tenangy Act (XVII of 
1939). > a a | 
It would seem that the word’ ‘grove?’ conveys compactness or at any 
rate substantial compactness to be recognised as a unit by itself which must 
consist of a group of trees in sufficient number to preclude the land on which they 
stand from being primarily used for a purpose, such as cultivation, other than as 
a grove land. The language of section 5 (é) (iv) does not require however that the 
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trees need, be fruit bearing trees nor does it require that they should have been planted 
-by human labour or agency. . But they must be sufficient in number-ard so stand- 
ing ina group as to give them the character of a grove and to retain that character 
‘the trees would or when fully grown ‘preclude the land on which they stand from 
-being primarily used for a purpose other than that of a grove land. Cultivation 
of a patch here and a patch there would have no significance to deprive it of its 
-character as a'grave. - Therefore, trees standing in a file on the road side intended 
to furnish shade to the road would not fulfil the requirement of a grove even’ as 
understood in ordinary parlance.. : 


+ Counsel, however, contended that although the trees in question are situate on 

the road sides along the said road there may at same places be a group or groups 
‘of trees sufficiently large in number ard closely standing together to preclude that 
particular area from being used far cultivation or for any other purpose. In that 
case, he argued, there was nothing in sub-clause (iv) to prevent such a cluster of 
trees from being regarded zs 2 grave. We think there is some force in this argument 
which requires consideration. Neither the revenue authorities nor the High Court 
approached the question from this paint of view and no inquiry at any stage seems 
to have-been made whether there zre at any place or places such group or groups 
of trees to constitute a grove or groves. All of them appear to have dismissed the 
appellants claim only because of the fact that the trees stand alang the two sides cf 
the road. Itis possible that the road might have been constructed in this particular 
area because of a number of trees standing on both sides of it which would provide 
shade over ‘it and form an avenue. In fairness to the appellant, we think it neces- 
sary that he should have an opportunity to establish that at some place or places 
along the said road there are trees sufficient in number and proximity to constitute 
a grove or. groves. 


-The appeal is allowed, the judgment and order of the High Court are set aside 
and the case is returned to the High Court to decide the writ petition in the light of 
‘the observations herein above made after calling ‘for a finding from the Board of 
Revenue on'the question’ whether there are trees at any place ar places along the 
said road sufficient in number and proximity to constitute a grove or groves. The 
Board willgive’an opportunity to the parties to adduce on the aforesaid question 
such further evidence as they may think necessary. In the circumstances, there 
will be no order as to casts. a 


_ A, K. Sen, Senior Advocate, (B: D. Gupta, Advocate and Rameshwar Nath 
and Mahinder Narain; Advocates of Mjs. Rajinder Narain @ Co. with him), for 
‘Appellant. i l 


we N. Shroff, Advocate, for Respondent. _ 


GR. —— | Appeal allowed. 
-7 PSUPREME Court], -- E 
K. N. Wanckoo C. F. i The Mysore S. R. T. Corpn. v. 
R. S. Bachawat, ECES Gopinath Gundachar. 


V. Ramaswami, C. A. No. 1229 of 1967. 
G. K. Mitter and _ - E 
K. S.. Hegde, Fh: 
bth. October, 1967. 


-°` Road Transport Corporation Act (LXIV of 1950), sections 14; 19 (1) (a), 19 (1) (b); 
19 (1) (c), 34, 35 (1) and 45 (2) (c)—Regulations under section 45 (2) (e) 7 


\* There is necessarily a time-lag between the formation of the Corporation. and 

the framing of regulations under section 45 (2) (c) . During the intervening period, 
the Corporation must carry on the administration ofits affairs withthe. help of officers 
and servants. In the absence of clear words, it is difficult.to impute to the legislzture 
the intention in that the Corporation would have no power to zppoint officers ar.d 
servants and fix the conditions. of service unless the regulations under section 45 (2) 
(c) are framed. : i E A 
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There is no merit in the further contention that the General Manager had no 
power to issue the notice dated 21st July, 1964, in the absence of any resolution by 
the Corporation under section 12 (c) expressly authorising him to issue it. In 
the exercise of his general powers of management the General Manager had clearly 
the power to issue a notice inviting applications from intending candidates. It is 
not alleged that he made any appointment pursuant to the notice. The respondent 
also contended that he had the right to be promoted to a class II junior post. But 
there is nothing on the record to show that he has any vested right of promotion 
to the post. Civil Miscellaneous Petition No. 3032 of 1967 filed by the Respon- 
dent asking for liberty to adduce additional evidence and to raise new conten- 
tions is dismissed. i 

_ In the order dated 17th August, 1967, granting Special Lzave to the appellant, 
the Court directed that the appellant must pay the cost of the respondent in any 
event. In the result, the appeal is allowed, the order of the High Court is set side 
and the writ petition is dismissed. ‘The appellant shall pay the, costs of the appeal 
to the respondent pursuant to the order dated 17th August, 1967. 


Mrs. Shyamala Pappu and Vineet Kumar, Advocates, for Appellant, 
R. B. Datar and S. N. Prasad, Advocates, for Respondent. 


G.R, ' ——— l Appeal allowed. 

[SUPREME CourT.] l T a ae 
J-M. Shelat and National Engineering Industries Ltd. v, 
V. Bhargava, FF. l its Workmen, 
6th October, 1967. C.As. Nos. 356 and 357 of 1966. 


Industrial Disputes Act (XIV of 1947) under section 10 (1) (d)—Distribrtion of 
Bonus—Full Bench Formula. a 


It is true that the Full Bench formula provided for payment `of net interest at 
6 per cent. per annum on paid up capital, but as pointed out in the Associated Cement 
Co.’s case, (1959) S.C.R. 925 : A.I.R. 1959 S.C. 967, and subsequent decisions 
of the Tribunals, the rate of 6 per cent. interest is not to be regarded as something 
inflexible. In awarding interest on paid up capital and also on working capital the 
proper approachis that the industry is entitled to a reasonable return on investments 
made in establishing and running concerns atitsrisk. At the same time the claim 
for bonus is no longer treated as an ex gratia- payment. It is recognised on the 
consideration that labour is entitled to claim a share in the trading profits of the 
industry as it partially contributes to the same. Since the industry and labour both 
contribute to the ultimate trading profits both are entitled to a reasonable share, 
While awarding interest ifthe Tribunal were to find that ifit were to'grant 6 per cent. 
interest on paid up capital, nothing or no appreciable amount would be left for 
bonus, it can adjust the rate of interest so as to accommodate reasonably the claim 
for bonus -and thus meet the demands of both as reasonably as possible. If the 
Tribunal were to award interest at a rate lower than. 6 per cent. after considering all 
the relevant facts we do not think that the employer can legitimately claim that it has 
erred in doing so. Ifthe Tribunal has exercised its discretion after consideration of 
all the relevant facts this Gourt would not ordinarily ir:terfcre with such exercise of 
its discretion. 


! 


These were all the contentions raised by Counsel for the Company in the 
Company’s appeal. To the extent that we accept as hereinabove the Campanry’s 
contentions, Annexure. A to the award will have to be modified. These modifications 
are shown in the charts hereto annexed and collectively marked ‘A’. 


The claim for bonus was raised for the first time by the Union’s resolution of 
24th July, 1959, that is, more than 18 months after clostire of accounts. The claim 
for 1956-57 was thus clearly belated and the Tribunal wes right in refusing to 
compel the Company to reopen its accounts and to readjust appropriations made 
jong before the demand was raised, It hasto be remembered that a claim for bonus 
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is not one for deferred wages. Its recognition in industrial adjudication is based on 
. the desirability of a balance of adjustments of the different interests concerned in the 
industrial structure of a country in order to promote harmony amongst them on an 
ethical and economic foundation. Industrial adjudication therefore 1s bound to take 
into consideration delay and laches before it calls upon the other side to reopen 
its accounts closed long ago. We do not think that the Tribunal was in any error 
in rejecting the claim on the ground of laches. ‘The prin ciple that laches are. fatal to 
such a claim has long been accepted in a series of decisions both by the Tribunals and 
by this Court. Ps 


The Charts showing calculations of available surplus for the three bonus years 
show that in all these years no surplus remains available for distribution of bonus 
after making provision for rehabilitation. As a result, the appeal by the Company 
must be allowed and the direction made by the Tribunal for payment of bonus for 
these three years has to be set aside. In the circumstances of this case, the parties 
will bear their own costs. . The appeal.by the Union is dismissed. There. will be 
no order as to costs. : 


Niren De, Additional Solicitor General of India (Sobhag Mal Fain and B. P. 
Maheshwari, Advocates, with him), for Appellant’ (In C.A. No. 356 of 1966 and 
Respondents in C. A. No. 357 of 1960.) | 


M. K. Ramamurthi, Mrs. Shyamala Pappu and Vineet Kumar, Advocates, for 
Appellants (In C.A. No. 357 of 1966) and Respondents (In.C.A. No: 356 of 1966), 





© GR. Appeal dismissed. 
[Suprime Covrt.] | l | 

V. Bhargava and _ ©- © : Mis. Braithwaite & Co..(India) Ltd. v. 

C.A. Vaidialingam, FJ. The E. S. I. Corporation, 

6ik October, 1967. C.A. No. 1056 of 1966. 


_ Employees State Insurance Act (XXXI V of 1948), section 2 (22)—Definition of Wages’ 
—.Whether Inam’ paid to workman under the Inam Scheme comes under. the definition of 
of wages—Explanation to Article 286 (1) of the Constitution. 


It appears that the High Court committed an error in applying the legal 
fiction, which was meant for sections 40 and 41 of the Act only, and extending it to 
the definition of wages, when dealing with the question of payment in the nature of 
Inam under the Scheme started by the appellant. The fiction in the Explanation 
was a very limited one and it only laid down that wages were tc be deemed to include 
payment to an employee in respect of any period of authorised leave, lock-out-ar 
legal strike. It did ‘not lay down that other payments made to an employee under 
other circumstances were also to be deemed to be wages. A legal fiction is adopted 
in law for a limited and definite purpose only and there is no justification for extend- 
ing it beyond the purpose for which the Legislature adopted it., In the Bengal 
Immunities Co., Lid. v. State of Bihar and others, (1955) 2S.C.R. 603 at p. 646 : (1955) 
2 M.L.J. (8.C.) 168 : (1955) S.C.J. 672 : A.LR. 1955 S.C. 661, this Gourt, dealing 
with the explanation to Article 286 (1) of the Constitution, as it existed before 11th 
September, 1956, held :— l 


c Whichever view is taken of the Explanation, it should be limited to the pur- 
pose the Constitution makers had in view when they incorporated it in clause 1. 
It is quite obvious that it created a legal fiction. Legal fictions are created, only 
for some definite purpose.”’ = fia y 


. 


Applying the same principle, we have to hold that the Explanation: to sectior 11 
is not to be utilised for interpreting the general definition of “wages”? given. in section 
2 (22) of the Act and is ta be aken into account only when the word “ wages”? 
requires interpretation for purpose of sections 40 and 41 of the Act. It cannot 
therefore, be held that remuneration payable under 2 scheme is to be covered b y 
the word “ wages’, if the terms of contract of employment are taken to have been 
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fulfilled. What is really required by the definition is that the terms of the contract 
af employment must actually be fulfilled. It is, therefore, not correct to hold that 
because payments made to an emplayee for no service rendered during the period 
of lock-out, or during the period af legal strike, would be weges, Inam paid under the 
scheme must alsa be deemed to be wages. 


_. This Court in Balasubrahmanya Rajaram v. B. C. Patil and others, (1958) 8.C.R.- 
1504 at p. 1508: (1958) 2 M.L.J. (S.C.) 121 : (1958) 2 An.W.R. (8.C.) 121: 
(1958) S.C.J. 851: A.LR. 1958 8.C. 518, had to interpret the méaning of word 
“wages ° as defined in the Paymert of Wages Act, where also wages were defined 
as remuneration which would be payable ifthe terms of the Contract of employment 
express or implied, were fulfilled. 


A. N. Sinka and D.:N. Gupta, Advacztes, far Appellant. 
_ R. N. Sachthey and S. P. Nayar, Advocates, for Respondent. 


G.R. ——_-_—. | Appeal allowed . 

-o PSupreME Court.) . | 
F.C. Shah, S.M. Sikri and Sita Ram v. 
J. M. Shelat, FF. . Radha Bai. 
16th October, 1967. : C.A. No: 961 of 1964. 


Hindu Law—Maxim “In pari delicto, portiorest conditia defendentis’’. 


_° Itis settled law that “ where the parties are not in pari delicto, the less guilty 
party may be able to recover money paid, or property transferred, under the contract. 
This possibility may arise in three situations. . a 

. First, the contract may be of a kind made illegal by statute in the interests of 4 
particular class of persors of whom the plaintiffs 1s one. 


Secondly, the plaintiff must have been induced to enter into the contract by 
fraud or strang pressure, i 


Thirdly, there is some authority for the view that a person who is under a fidu- 
ciary duty to the plaintiff will not be allowed to retain, property, or to refuse to 
accaunt for moneys received, on the ground that the property or the moneys have 
come into his hands as the proceeds of an illegal transaction. ‘‘ See Anson’s * Princi- 
ples of the English Law of Contract’ page 346. It was the plaintiff’s case that it was 
at the persuasion of Lachhmi Narain that the jewellery was entrusted. to him. Again 
on the plaintiff’s case Lachhmi Narain was under a fiduciary duty to the plaintiff 
and he could not withhold the property entrusted to him on, the plea that it was 
delivered with the object of defeating the claim of a third party. ) 


‘A Hindu son governed by the Mitakshara law is liable to pay the débts of his 
father even if they are not incurred for purpos*s of legal necessity ‘or for benefit to 
the estate, pravided the debts are not avyavah^rika or illegal. But there is no-evi- 
dence that the appellart is saught to be rerdercc: liable for 2 debt which is avya- 
vaharika or illegal. In raising his cortertion Counsel assumes thet Lachhmi Narain 
had misappropriated the jewellery ertrusted to him, but for that there is ro support. 
Granting that the appellant was, after the death of Lachhmi Narain, unable to 
trace the jewellery entrusted by the plaintiff, it cannot be inferred that the jewellery 
was misappropriated by Lachhmi Narain. The burden of praving that there was a 
debt and that the debt was-avyavaharika or illegal lay upon the.appellant. There 
is-no evidence to prove that the debt was avyavaharika or illegal. 


- Case considered: L.R. 61 I.A. 350. | 
F. P. Goyal and Sobhag Mal Fain, Advocates, for Appellant. 
Dr. W. S. Barlingay, Senior’ Advocate, (A. °G. Rainaparkki, Advocate, with 
him), for Respondent No. l. ` . i l l $ 
GR. E eee Appeal dismissed: 
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fSupreme Covurt.] 


K.N. Wanchoo, C.F., R.S. Bachawat, H Alok Kumar Roy v. 
. V. Ramaswam, G.K. Mitter and Dr. S.N. Sharma. 
KS. Hegde, FF. C.A.No. 1028 of 1967. 


19th October, 1967, 


High Courts—Can a Judge dispose of a petition outside the seat of the High Court— 
Where a Fudge holds a temporary commission of enquiry— Judicial decorum. 


Where a Judge heads temporary Commissions of Enquiry under the Commis- 
sion of Enquiry Act, he remains a part of the High Court and is entitled to sit ard 
act as a Judge of the High Ccurt whenever he thinks fit. The appointment of a 
Judge as Commission of Enquiry does not deprive him of the rights: and -privileges 
of a Judge of the High Court. Whenever he finds time to attend to his duties as a 
Judge of the High Court while acting as a Commission of Enquiry, he can do so. 


It is necessary to emphasise that judicial decorum has to be maintained at all 
times and even where criticism is justified it must be in language of utmost restraint, 
keeping always in view that the person making the comment is also fallible. 
Remarks such as these made by the learned Chief Justice make a sorry reading and 
bring the High Court over which he presides into disrepute. Even when there 
is justification for criticism, the language should be dignified and restrained. But 
in this case we do not see any justification at all for such remarks. 


We therefore allow the appeal and set aside the order of the High Ccurt dis- 
missing the writ petition ard send it-back to the High Court with the direction that 
the High Court should reconsider whether the petition should be admitted, taking 
it as represented on the day it reached Gauhati, and if so it should be set down for 
hearing in due course. In the circumstances we make no order as to costs. 


Case considered: (1966) 1 S.C.R. 974: A.I.R. 1966 S.G. 707. 


Sarjoo Prasad, Senior Advocate (Barthakur and R. Gopalakrishnan, Advocates, 
with him), fer Appellant. 


C. K. Daphtary, Attorney-General for India, (Naunit Lal, Advocate, with him), 
for Respondents. | 


G.R, + Appeal allowed. 

.. [Supreme Court] . 
F.C. Shah, S.M. Sikri and The Naihati Jute Mills Co. Ltd. v. 
J. M. Shelat, FF. Khyaliram Jagannath. 
19th October, 1967. C.A.No. 44 cf 1965, 


Arbitration Tribunal— Sections 32, 56, Indian Contract Act—Principle of frustration 
of the Contract. l 


` In Ganga Saran v. Ram Charan, (1952) S.C.R. 36 : (1951) S.C.J. 799 : A.I.R. 1952 
S.C. 9, this Court emphasised, that so far as the Courts in this ccuntry are concerned 
they must look primarily to the law as embodied in sections 32 and 56 of the Contract 
Act. In Satyabrata Ghose v. Mugneeram, (1954) S.C.R. 310: (1954) 1 M.LJ. 41: 
(1954) $.0.J. 1: A.I.R. 1954 S.C. 44, also, Mukherjea J., (as he ther. was) stated 
that section 56 laid down a rule of positive law and-did not leave the matter to be 
determined according to the intention of the parties. Since under the Contract 
Act a promise may be express or implied, in cases where the Court gathers as a | 
matter of construction that the contract itself contains impliedly or expressly a 
term according to which it would stand discharged on the happening of certain 
circumstances the dissolution ef the contract would take place under the terms of the. 
contract itselfand such cases would be outside the purview of section 56. Although 
in English law such cases would be treated as cases of frustration, in India they 
would be dealt with under section 32. Is a majority of gases, however, the do¢trine 
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ôf Êustration is applied not on the ground that the parties themselves agreed to ah 
implied: term which operated to release them from performance of the contract, 
The Court can grant relief on the ground of subsequent imposibility when it finds 
that the whole purpose or the basis of the contract was frustrated by the intrusion 
or occurrence of an unexpected event or change of circumstances which was not 
contemplated by the parties at the date of the contract. There would in such a case 
be no question of finding out an implied term agreed to by the parties embodying 
provision for discharge because the parties did not think about the matter at all nor 
could possibly have any intertion regarding it. When such an event or change of 
circumstances which is so fundamental as to be regarded by law as striking at the 
root of the contract as a whole occurs it is the Court which car. pronounce the con- 
tract to be frustrated ard at anerd. This is really a pasitive rule enacted in section 
56-which governs such situations. 


In the view that the seid contract cannot be said to be or to have been void and 
that in any event the stipulation as to cbtaining the import licence was absolute, 
the question that arbitration clause perished along with the contract and consequent- 
ly the arbitrators had no jurisdiction cannot arise. But assuming that the appellant 
had established frustration even then it would not be as ifthe contract was ab initio 
void and therefore not in existence. In cases of frustration it is the performance of 
the contract which comes to an end but the contract would still be in existence for 
purposes such as the resoluticn of disputes arising under or in coa nection with it. The 
question as to whether the contract became impossible of performarce and was dis- 
charged under the doctrine of frustration would still have to be decided under the 
arbitration clause which operates in respect of such purposes. (Union of India v. 
ao (1960) 1 S.C.R. 493 at page 514: (1960) S.G.J. 1101 : ALR. 1959 S.G. 


B. Sen, Senior Advocate (B. P. Maheshwari and R. K. Chaudhuri, Advocates; 
with him), for Appellant. ) 


= Nirn De, Additional Solicitor General of India, (D. N. Mukherjee, Advocate, 
with him), for Respondent. 





G.R, Appeal dismissed, 
[SupREeME CoukT.] 

K.N: Wanchoo, G.F.» S. Azeez Basha ete. v. 
R.S. Bachewat, Union of Irdia etc. 
V. Ramaswami, W.Ps. Nos. 84, 174, 188, 
G.K. Mitter and 941 and 242 of 1966. 


K. S. Hegde, FF. 
20th October, 1967. 

Aligarh Muslim University (Amendment) Act (LXI of 1951) referred to as 1951 Act— 
Aligarh Muslim University Amendment Act (XIX of 1965) refers to as 1965 Act—Articles 
14, 19, 23, 26, 29, 30 and 31 of the’ Constitution—Aligark Muslim University Act (XLI 
of 1920) referred to as 1920 Act —Meaning of (Educational Institutions). 


It was the Central Legislature which brought into existence the Aligarh 
University and must be held to have established it. It would not be possible for 
the Muslim Minority to establish a university of the kind whose degrees were bound 
to be recognised by Government and therefore it must be held that the Aligarh 
University was brought into existence by the Central Legislature and the Government 
of India. Article 30 (1), which protects educational institutions brought into exis- 
tence and administered by a minority, cannot help the petitioners and any amend- 
ment of the 1920 Act would not be ulire vires Article 30 (1) of the Constitution, 
Any amendment of the 1920 Act by which it was established, would be within the 
legislative power of Parliament subject of course to the provisions of the Constitution, 
The Aligarh University not having been established by the Muslim Minority, no 
amendment of the Act can be struck down as unconstitutional under Article 30 (1), 
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~~" Nor do we.think that the provisions of the Act can bear out the cantention that 
it was the Muslim Minority which was administering the Aligarh University, after it 
was brought into existence. 


It is not necessary to go into all the implications of the word “ maintain ’’: it is 
enough for present purposes to say that the right to maintain institutions for religious 
and charitable purposes would include the right to administer them. But the right 
under clause (a) of Article 26 will only arise where the institution is established by a 
religious denomination and it is in thet event only that it.can claim to maintain it, 
As we have already ‘held, the Aligarh-University wgs not established by the Muslim 
Minority and therefore no question arises ofits right to maintain it within the mean- 
ing of clause (a) of Article 26. 


In the circumstances, it cannot be said that the 1965 Act deprived the Aligarh 
University of the property vested ir it. As for the Muslim Minority thcy had 
already.given up the property when the Aligarh University was brought into exis- 
tence by the 1920 Act and that property was vested by the Actin the Aligarh Univer- 
sity.. The Muslim Minority cannot now after the Constitution came into force on 
26th January, 1950, lay claim to that property which was vested in the Aligarh 
University by the 1920 Act and say that the 1965 Act merely because it made some 
change in the constitution of the Court of the Aligarh University deprived the Muslim 
Minority of the property, for the simple rezson that the property was not vested in 
the Muslim Minority at any time after the 1920 Act came into force. The argument 
that there ‘has been breach of Article 31 (1) has therefore no force. 


- Cases considered : (1959) S.C.R. 995; (1962) 1 S.G.R. 383; (1951) 1 All 
E.R, 559. ~ ae ree yr n & 
M. R. M. Abdul Karim, K. Rajendra Chaudhuri and K. R. Chaudhuri, Advocates, — 
for Petitioners. (In W.P. No. 84 of 1966). . ; E. 
Dr. B. K. Bhattacharya, Senior Advocate, (M. I. Khowaja, Advocate, with him), 
- for Petitioners (In W.P. No. 174 of 1966). est . | 
Danial A. Latifi, Senior Advocate (M. I. Khowaja, Advocate, with him), for 
Petitioners (In W.P. No. 188 of 1966). p 
~ K. L. Gauba, Senior Advocate (S. Shaukat Hussain, Advocate, with him), for 
Petitioners (In W.P. No. 241 of 1966). -a an 2 
S. Shaukat Hussain, Advocate, for Petitioners (In W.P. No. 242 of 1966). ` 
. C. E. Daphtary, Attorney General for India and N. S. Bindra, Senior Advocate, 
R.-H. Dhebar, Advocate and S. P. Nayyar, Advocate for R.N. Sachthey; Advocate, 
with them), for Respondent (In W.Ps. Nos. 84, 174 and 241 of 1966) and Respondents 
Nos. 1 and 3 (In W.P. No. 188 of 1966). o l 
. C.K, Daphtary, Attorney General for India, (Miss Lily Thomas and P. G. Kapur, 
Advocates, and.k. H. Dhebar, Advocate for R.N. Sachihey, Advocate, with him) for, 
Respondent (In W.P. No. 242 of 1966). Saan i a l 
k GR. a - - E i ..- Petitions dismissed. 
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[SUPREME Court] 


| F.C. Shah, S.M. Sikri and Calcutta Credit Ccrporation Ltd. v. 
FM. Shelat, FF. Happy Homes |P.) Ltd. 
23rd October, 1967, C.A. No. 71 of 1965. 


~ West Bengal Premises Rent Control ( Temporary Provisions) Act (XVII of 1950)— 
Transfer of Property Act (IV of 1882), sections 111 and 113. 


The contention that in order to determine a tenancy under the Transfer of 
Property Act at.the instance of a tenant, there must be actual delivery of possession 
before the tenancy is effectively determined, cannot be accepted. It is contrary to 
the plain terms of section 111 (2).of the Transfer of Property Act. Therefore by 
virtue of the notice dated 12th August, 1953, and acceptance thereof by the landlord, 
the tenancy of Allen Berry was determined at 3-30 p.m. on 31st August, 1953. It is 
unnecessary in that view to consider whether the notice dated 20th February, 1954 
requiring Allen Berry to vacate and deliver possession of the premises to the Land- 
lord on expiry of 31st March, 1954, was.a valid notice. - 


Sub-section (1) of section 13 is not directly concerned here. That sub-section 
only deals with sub-letting by a tenant inferior to “€ the tenant of the first degree °’, 
In the present case, Allen Berry were direct tenants from the landlord and initially 
were “ tenants of the first degree ™. Sub-section (2) deals with cases of sub-letting 
by tenants of the first degree or by a tenant inferior to the tenant of the first degree 
as defined in the Explanation to sub-section (1), and such sub-lease is binding on the 
landlord of such last mentioned tenant. It is provided thereby that if the tenancy 
of such tenant is lawfully determined otherwise than for personal occupation, the 
sub-lessee will be deemed to be a tenant in respect of such premises or part thereof 
and will hold directly under the landlord or the tenant whose tenancy has been 
qacetermined. 


Considered in the light of the scheme and object of the Act, the expression 
“tenant ” in clause (c) of section 12 (1) or in section 13 (2) must, in our judgment, 
mean a contractual tenant alone and not a statutory tenant. The definition in 
section 2 (11) of the expression “tenant”? includes a statutory tenant. But the 
definition does not apply if there is anything repugnant in the subject or context. 
A statutory tenant has no interest-or estate in the premises occupied by him, and 
we are unable to hold that the Legislature without making an express provision to 
that effect intended to invest him with power to induct into the premises in his 
occupation a person who would be entitled to claim the right and interest of a con- 
tractual tenant. If the view which has appealed to the High Court of Calcutta 
be accepted, a statutory tenant whose right of occupation is determined by a notice 
to quit, because of conduct which entails forfeiture of the protection of the Act, 
may induct a sub-tenant so as to defeat the claim of the landlord, and presumably a 
tenant sued in ejectment may also exercise that privilege, for the right if granted 
would ensuré till a decree in ejectment is passed. The Legislature has not made 
ary such express provision, and no provision to the effect which makes the right of 
the landlord conferred by the Act to obtain a decree in ejectment against his tenant 
wholly illusory may be implied. 


L.R. (1867 68 L.R. 3 Ex. Cases 303; (1964) 4 S.C.R. 892; (1954) 1 All 
E.R. 874 ; (1965) 3 S.C.R. 329; A.I.R. 1961 Cal. 505. considered : 


T. P. Dass, M. G. Poddar, V. N. Poddar, H. K. Puriand B.N. Kirpal, Advo- 
cates, for Appellants. ` Py 


A. N. Sinha and S. N. Mukherjee, Advocates, for Respondent. 
G.R. “Appeal allowe d- 


w— N RC, 
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[Supreme Court.] 


V. Bhargava and . “A Narayan Swami v. 
G.A. Vaidialingam, FF. State of Maharashtra. 
26th October, 1967. © Cr.A. No. 165 of 1967. 


Penal Codé (XLV of 1860), sections 195 and 196 read with section 34—Criminal 
Procedure Code (V of 1898), sections 342 and 479-A. 


The legal position is quite clear, viz., that the evidence, given by Dilwar, in 
the decoity case, cannot be used as evidence against the appellant, who had no 
opportunity to cross-examining Dilwar, in the said case ; and the statements of 
Dilwar, as co-accused, made under section 342 Criminal Procedure Code, in the 
present trial, cannot be used against the appellant. We are not certainly irclined 
to accept the ccntention of the learned Counsel, for the State, that these very serious 
illegalities, committed by the learned Sessions Judge, must be considered to have been 
approved, by the learned Judges of the High Court, when they dismissed the appeal, 
summarily. In fact, by dismissing the appeal summarily, the learned Judges of 
the High Court have omitted to note these serious illegalities, contained in the 
judgment of the learned Sessions Judge. As to whether there is other evidence, on 
record, which would justify the conclusion that the apy ellant has been rightly con- 
victed, is not a matter on which it is necessary for us to embark upon, in this appeal. 
That is essential for the High Court, as a Court of appeal, to investigate, and come 
to a conclusian, one way or the other. 


The question as to whether the appellant has been given an opportunity, of 
being heard, under section 479-A, is again, not only in our opinion, an arguable 
point, but also a substantial and important one. 


The discussion, contained above, will clearly show that the appeal, filed by the 
appellant, before the High Court of Bombay, was an arguable one, and it also raised 
substantial and important questions, for consideration at the hands of the High 
Court. The High Court was: not justified, in dismissing the appeal, filed by the 
appellant, summarily. 


Therefore, the order of the High Court, dated 27th April, 1967, dismissing 
Criminal Appeal No. 74 of 1967, is set aside, and the said appeal is remanded to the 
High Court, for fresh disposal, in the light of the observations, contained in their 
judgment. Appeal is allowed, accordingly. 


(1953) S.C.R. 809 ; (1964) 1 S.C.R. 287 ; (1955) S.C.R. 1177. considered. 


W. S. Barlingay, Senior Advocate, (A. G. Rainaparkin, Advccate, with him), 
for Appellant. s 


H. R. Khanna and S. P. Nayar, Advocates, for Respondent. 
G.R. a — 





Appeal allowed. 
case Remañded. 


[Supreme CourrT.] 


F. C. Skah, S. M. Sikri, ahd ` - The Divisional Forest Officer 
F. M. Shelat, FF. a Himachal Predesh v. Daut 
30th October, 1967. , C. A. No. 128 of 1965, 


Himachal Pradesh Abolittion of Big Landed Estates and Land Reforms Act, 1953 (XV of 
1954), section 11—Punjab Alienation of Land Act (XI of 1900)—Meaning of. words 
© Quner’?— Transfer of Propzrty Act (IV of 1882), section 8. 


There can be no doubt that trees are capable of being transferred apart from 
land, and ifa person transfers treos or gives a right to a person to cut trees and remove 
them it cannot be said that he has transferred land. But the question there is 
whether under section 11 of the Act trees are included within the expression “ right 
title and interest of the landowner in the land of the tenancy?’ The expression 
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“right, title and interest of the land owner in the land’? is wide enough to include 
trees standing on the land. Itis clear that under section 8 of the Transfer of Property 
Act, unless a different intention is expressed or implied, trarsfer of land would. 
include trees standing on it. Section 11 has to be construed in the same manner. 


If the ‘contention of the learned Counsel were correct, even cultivable land 
which is expressly mentioned in section 84, (2) (i) would not vest in the tenart under 
section 11 of the Act. Section 11 is drafted very simply ard urder sub-section (6) 
the tenant becomes the owner of the landcomprised in the tenancy or. ard from the 
date of grant of the certificate, and it is expressly provided that the right, title and 
interest of the land owner in the said land shall determine. Ir. the context the word 
“ owner?’ is very comprehensive indeed, and it implies that all rights, title and 
interest of the landowner pass to the tenant. Further, it would lead to utter 
confusion if the contention of the learned Counsel is accepted. There would be 
interminable disputes as to the rights of the erstwhile land owners to go on,the lands 
of erstwhile tenants and cut trees or take the fruit. Moreover, under section 15 of 
the Act we would, following the same reasoning, have to hold that the trees on the 


land of the landowner did not vest in the State. This could hardly have been the 
intention, 


AIR. 1961 H.P. 32; AIR. 1942 Lah. 152; LLR. (1924) 5 Lah. 385 ; 
A.LR. 1919 Punjab Rep. 237 cases considered. 
Vikram Chand Mahajan and R. N. Saehthey, Advocates, for Appellants. 


Rameshwar Nath and Mahinder Narain, Advocates of M/s. Rajinder Narain @ 
Co., for Respordents. 


GR. ——— Appeal dismissed. 
[SUPREME Court. ] . 
'S. M. Sikri and Rai Bahadur Ganga Bishnu Swaika y. 
J. M. Shelat, FF. l Calcutta Pirjrapole Society. 
30th October, 1967. CG. A. No. 136 of 1965. 


» Land Acquisition Act (I of 1894), sections 4, 5-A, 6, 7—Mala fide plea—Amendment 
Act, XXXVI of 1923. 


The contention that it is imperative that the satisfaction must be expressed, in 
the declaration or that otherwise the notification would not be in accord with 
section 6 is not correct. 


The construction put or section 6 is supported by the decision in Ezra v. The 
Secretary of Siate (1903) I.L.R. 30 Gal. 36 at 81; where it was held that a notification 
under section 6 need not be in any particular form. The case went up to the 
' Privy Council but it appears from the report of that case that these observations 
were not challenged ordisputed before the Privy Council in LR. 32 LA.39, No 
statutory forms appear to be prescribed by the West Bangal Government for such a 
declaration either under the Act or the rules made thereunder though there are 
model forms framed presumably for the guidance only of the officers of the Acqui- 
sition Department. There being thus no statutory forms and section 6 not requiring 
the declaration to be made in any particular form, the mere fact that the notification 
dees not ex facie show the Governments satisfaction, assuming that the words “it 
appears ” used in the notification, do not mean satisfaction, would not render the 
notification invalid or not in conformity with section 6. 


The fact that section 5-A inquiry was held and objections were filed and heard, 
the fact that the Additional Collector had recommended the acquisition, and had 
sent his report to that effect and the Government thereafter issued section 6 notifi- 
cation would in the obsence of any evidence to the ¢ontrary, show that the condition 
precedent as to satisfaction was fulfilled. We are therefore of the view that the 
High Court was in error when it held thay section 6 notification was not in accord 
‘with that section and that proceedings taken thereafter were vitiated. 
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As regards the question of mala fides, there isno justification for reopening the 
concurrent finding of the Trial Court and the Additional District Judge. 


In the result, the appeal is allowed, the High: Courts Judgment and decree 
are set aside and tle judgment and decree passed by the Trial Court and confirmed 
by the Additional District Judge dismissing the suit of the Ist respondent society 
are restored, i ; 


S. V. Gupte, Senior Advocate (D. N. Mukherjee, Advocate, with him), for 
Appellants. ` 


__ B. K. Bhattacharya, Senior Advocate (ALE, Ghose and P.K. Ghose, Advocates, 
with him), for Respondent No.1. . i 


P. K. Chatterjee, G. S. Chatterjee and P. K. Bose, Advocates, for Respondent No. 2. 
G.R. 





Suzi dismissed, 


.{(Supreme Courr.] 


F.C. Sheh, ` The Municipal Corporation, Indore v. 
S. M. Sikri and Rai Bahadur Seth Hiralal. 
F. M. Shelat, FF. G. A. No. 141 of 1965, 


31st October, 1967. 


Indore City Municipal Act (IV of 1909)—Madhya Bharat Municipalities Act, 1954 
—Repealing amongst others the Indore City Municipality Act, 1909—Right to levy House 
Tax. 


Ordinarily the Municipal Corporation has to prepare a fresh assessment list 
every year. The legislature however has empowered by section 79, as other State 
Legislatures have similarly done in several Municipal Acts, to adopt the valuation 
and assessment contained in the assessment list prepared in an earlier year provided, 
however that it prepares a fresh list once in every 4 years. But sub-section 2 of 
section 79 provides expressly that when such a previous list is adopted for a parti- 
cular official year it can be done subject to the provisions of sections 75 and 76. 


In order to prevent such a result the legislature has provided by sub-section 2 
of section 79 that where a municipality adopts 2 previously prepared list for any 
subsequent year the provisions of sections 75 and 76 shall be applicable as if a new 
assessment list has been completed at the commencement of that particular official 
year. The word, “if”? appearing in sub-sectior 2 of section 79 is obviously a 
mistake and must be read as “as if” because the word “if” standing by itself 
makes no sense at all. Section 79 therefore has to be construed to mean that though 
a municipality need not prepare a fresh assessment list every year and need prepare 
such list.once in every 4 years and can adopt and earlier assessment list such an 
adopted list becomes the assessment list for that particular year as if it was a new 
list and to which sections 75 and 76 apply. 


The result of the foregoing discussion is that the appellant-Corporation was 
entitled to adopt the assessment list prepared for the year 1952-53 for thc two 
assessment years 1953-54 and 1954-55, under section 79 and therefore that list 
became the assessment list for each of the 2 years in question. That fact however- 
does not entitle the appsllant-Corporation to impose the house tax on the basis 
of the gross annual letting value as such Imposition is inconsistent with section 73 
under which the annual letting value would be the gross annual letting value fess 
10 pèr cent. statutory allowance. 


Therefore, it was argued, both the annual Jetting value and the amount of 
tax shown in that list were conclusive evidence and could not be assailed. Counsel 
however forgets that even on the footing that the resolution passed by the Indore 
Municipality to levy the tax at 7 per cent, of the gross annual letting value and on 
the strength of which the list for 1952-53 was prepared was saved and was deemed 
to have been made under the 1954 Act ft can be deemed to have been so made in 


so far as it is consistent with the provisions of the Act. Therefore, to the extent 
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that it is inconsistent with section 73 it is neither saved nor deemed to have been 
made under the Act and has to be adjusted in the Jight of the provisions of section 
73 (2). It follows that the appellant-Corporation was not entitled to demand the 
tax assessed on the gross annual letting value. The High Court therefore was 


right in decreeing the suit and to order refund of the said excess amount against 
the appellant-Corporation. 


B. P. Fhanjharia and P. C. Bhartari, Advocates, and J. B. Dadachanji and O.G. 
Mathur, Advocates of -M/s. F. B. Dadachunji & Co., for Appellant. 


Dr. W. S. Barlingay, Senior Advocate (V.G. Tumbvekar and A. G. Rainaparkhi, 
Advocates with him), for Respondents Nos. 1, 2 and 4 to 7.. 


G.R. Appeal dismissed. 


[Supreme CourrT.] i i 
F.C. Shah, Shri Amolakchand v. 


V. Ramaswami and Raghuveer Singh. 
G.K. Mitter, FF. C.A. No. 1352 of 1967. 


2nd February, 1568. 


Representation of the People Act (XLII of 1960), sections 116-4, 100, 33 (2), 36 (7) (b) 
—An elector proposing more than one candidate declaration of ones caste. 


It is true that section 36 (6) as it stands at present enables a proposer to file 
more than one nomination paper in respect of the same candidate, but this sub- 
section has no bearing or the question presentéd for determination in the present 
appeal. It is manifest that there is no express bar or prohibition under section 33 
or 36 of the present Act against an elector proposing more than one candidate for a 
single seat constituency. Mr. Gupte has not beer able to point out anything in the 
context or language of other sections of the Act for leading to the necessary implica- 
tion that an elector cannot propose more than one candidate for a single seat consti- 
tuency on the other hand amendment to section 33 of the Act by the amendment 
Act XX VII of 1956 indicates that it was the intertion of parliament that there 
should be rio ban on the number of nomination papers or the number of candidates 
to be proposed by an elector for a single seat constituency. On behalfof the appel- 
lant reference was made to page 133 of Schofield’s ‘ Parliamentary Elections ’ 2nd 
Edition in which itis said that no person is permitted to sign more than one nomina- 
tion paper at the same election and if he does then his signatue is operative only in 
the case of the paper which is first delivered. But this statement is based on rule 
8 (2) of the Parliamentary Election Rules of the British Parliament. There is no 
such statutory provision made under the Act for Parliamentry Elections in India 
and the anology is not applicable. 


Section 32 (2) of the Act imposes an obligation on the candidate in the reserved 
constituency to make declaration in the proper column but there is no direction 
in the statute with regard to General Constituency. 


The mention of the case in one of the candidate in the nomination form was a 
clear superfluity because it is not necessary for the candidate to fill in the column 
when he was contesting in a General Constituency, but there is nothing either in the 
section or in the rules forbiding the candidate from mentioning -his caste. There is 
no violation of section 33 of the Act or breach of general directions continued in 
rule 4 and the nomination papers cannot be held to be invalid on this account, 


S. V. Gupte, Senior Advocate with Rameshwar Nath, Advocate of M/s. R. N. & 
Go., for Appellant, — aa ° ; 


D:D. Verma and Ganpat Raiy Advocates, for Respondent. 
GR. : ~ | 





` Appeal dismissed. 
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P.S. Kailasam, F. P.V. Srinivasar v. 
21st March, 1967. The Prescribed 
Judicial Authority (District Judge). 

W.P.No. 2760 of 1966 arid 

C.R.P.No. 2212 of 1968. 


Madras District Municipalities Act (V of 1920), sections50 (1) (hh), 331 (1)—Coun- 
cillor—Disqualification—Non-payment of property tax and water charges— Service of demand 
notice-for property tax—Merely throwing notice through the open window— Not proper service— 
Non-payment on such seroice—Not to entail disqualification—Payment of water charges within 
time after a general notice. ` . 


Under section 50(1) (A4) of the Act a councillor ceases to hold his office ifhe fails 
to pay arrears of ary kind due by him to the municipality within three months after 
a bill or notice has been served upor. him under the Act or where in the case of any 
arrear the Act does not require the service of any bill or notice, within three months 
after a notice requiring payment of the arrear has been duly served upor him by the 
executive authority. 


The method of serving a notice is prescribed ir. sectior. 331 (1) of the Act. It 
provides that when any notice is required to be served on any person by the Act, 
the service may be-effected (a) by giving or terderirg the said document to such 
person, or (b) if such person is not found, by leaving such document at his last known 
place of abode or business or by giving or ter.dering the same to some adult member 
or servant of his family. 


Where the house was found locked, merely throwing the demand notice (pro- 
perty tax) inside the hause through an open window would rot constitute a valid 
service of notice. Service of notice by leaving the notice at the last known place of 
abode could be effected only if the bill collector attempted to serve the notice or. the 
person concerned and could not do so. ~~ 


So far as the water charges are concerned the Act or the rules or the by-laws 
framed thereunder do not require any service of notice. In such a case section 50 
(1) (hk) provides that the arrears should be paid within three months after a notice 
requiring payment of the arrears has beer duly served upor. the perser. by the exc- 
cutive authority. Where there was issued a general notice calling upon the con- 
sumers to pay water charges and was paid within three months of such publication, 
no disqualification could be incurred within. the scope of section 50 (1) (hh). 


T. S. Subramaniam, for Petitioner. 
T. Selvaraj and G. Ramanujam, for Respondent. 
V.S. Petition dismissed. 





P. Ramakrishnan, f. Madurai Sugars Staf Union v. 
ogth August, 1967. State of Madras. 


W.P.No. 82 of 1965. 


Industrial Disputes Act (XIV of 1947), section. 10—Reference by State Government— 
Principles. 


In making the reference urder section (10) of the Industrial Disputes Act, the 
principles to be adopted by the Government may be classified as follows. The 
Government need not confine itself to the conciliation Officers report. Jt can go into 
other facts which came to its notice and which are relevant for the purpose. The 

. Government can go into facts and find out whether a prima facie case for reference has 
been made out on the merits. Where there is a disputed question of fact, the 
Government cannot reach a final conclusion on those facts and it will be for the 
Labour Court to reach a conclusion. The Government should exercise its discretion 
bona fide in the matter of deciding whether to make a reference or not. When the 
Government declines to make a reference it is obliged to state its reasons ; but, it 
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need not record all the reasons in the sense that the reasons should be exhaustive. 

The reasons which are given should be relevant and should not be extraneous to 

the subject-matter. -If the Government makes a reference the Court cannot in a 

writ petition go into the question whether it acted properly in making the reference. 
K. Venkatasubbaraju, for P. R. Gokulakrishnan and K. Vezhavendan, for Petitioner. 
Assistant Government Pleader on behalf of the State. 


S, M. Subramanian for R, Viswanathan, for Respondent No. 2 


V.S. Petition dismissed. 
P. Ramakrishnan, F. = P.N. Ganesan v. State of Madras. 
gist August, 1967. W.P.No. 170 of 1965. 


Land Acquisition Act (I of 1894), section 4 (1) 5 (A), 17—Acquisition of land for the 
purpose of opening a path-way to the Harijan colony—No individual notice to owners of land 
obligatory under section 4 (1)—Existence of casuarina trees on the land—Still arable land— 
Urgency provisions can be inuoked—Absence of a regular path-way and difficulty of passage 
made ovi—JInuoking urgency provision — Jurisdiction. 


Individual notice to owners of land proposed to be acquired of the notification 
‘under section 4 (1) of the Act is not obligatory. The existence of casuarina trees 
‘on the land would still bring the land under the classification of arable land for the 
purposes of section 17 (1) and section 17 (4) of the Act. The Government stated 
that the Harijan families living in the Harijan colony did not have the benefit of a 
regular path-way from their houses to the road and that there were only the ridges 
of the fields which could not be used at all during rainy seasons and at the time of 
' the standing crops. The connected file also showed that Collector had reported 
after necessary enquiry, that Harijans were experiencing difficulties for want of a 
proper path-way and that consequently the urgency provision was being resorted 
to. The above reasons are not either un-related to the purpose in view or mala 
Jide. The resort to the urgency clause cannot be considered to be without juris- 
diction. 


T. R. Venkataraman, for Petitioner. 
Assistant Government Pleader on behalf of the Respondent. 


V.S. Petition dismissed. 
P. Ramakrishnan, F. M.G. Muthukrishnan, Managing 
6th October, 1967. Trustee, of Sri Pachaimman Temple v. 


Commissioner, H.R. & C.E. Madras. 
W.P.No. 954 of 1965, 


_ Madras Hindu Religious and Charitable Endowments Act (XXH of 1959), sections 21, 
(1), 101—Scope—Deputy Gommissioner—Certificate obtained hy managing trustee that certain 
property belongs to a temple—Order set aside at the instance of a cultivating tenant of the pro- 
perty, by the Commissioner under the powers of revision—Jurisdiction—Orders by Deputy 
Commissioner under general powers delegated by the Commissioner—AInterference by Gommis- 
sioner in revision—Validity—Writ. š 


The first stage, under section 101 of. the Act deals with the issue of a certificate 
by the Commissioner that a certain property,belongs to atemple and the second stage 
deals with the issue ofan order by a Magistrate delivering possession of the property 
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to the person to whom the certificate had been issued. The third proviso to section 
101 (1) (6) leaves intact the title of the person to the property which forms the subject- 
matter of the certificate or of an order for delivery of possession and such title can be 
decided in an indeperdent suit. Any person aggrieved against an order granting 
the certificate can apply to the Commissioner in revision and it is open to the Com- 
missioner to interfere ir revision. The third proviso is not directed against the pro- 
ceedings granting certificates, but deals with a different matter, namely, the ques- 
tion of title which is unaffected by the grant of the certificate. 


Where the Deputy Commissioner exercises power on the strength of a general 
delegation from the Commissioner, the Commissioner as the supervising authority 
can rely upor. section. 21 to correct erroneous or illegal orders passed by the Deputy 
Commissioner exercising in specific case powers under a general delegation. 


T. A. Ramaswami Reddy, for Petitioner. 
J. Kanakaraj, for the Government Pleacer. 


V.S. l Petition dismissed, 
P.S. Kailasam, F- Madurai District Co-operative 
20tk December, 1967. Supply ard Marketing Society 


Ltd., by its Secretary v. 

Kumaravelu Pillai. 

W.P.Mo. 2383 of 1966. 

_ Industrial Disputes Act (XIV of 1947), section 33 (c) (2)—Employee of co-operative 

Ssoctety—Retirement on attainment of superannuation—Application to Labour Court—Computa- 

tion of monetary benefits—By-law—Pay, if would include dearness allowance. 

Constitution, of India (1950), Article 226—B ye-law—Construction by Labour Couri— 
‘High Court—Interferenre— Jurisdiction. is 

Under the Industrial Disputes Act and the Payment of Bonus Act, the term 

€ wags’ by virtue of the definition includes dearress allowance. So far as the Furda- 

mental Rules are concerned, the word ‘pay’ isusedas distinct from otherallow- 

ances. As the extended meaning of the word ‘wages’ is given by the inclusive 

definition, normally the term ‘wages’ cannot becorstrued as distinct from the 
allowances. | 

Under the concerned bye-law, the note explaining th term ‘ pay’ provides that 

pay means the average monthly salary drawn during the last year of the employee’s 

service. But as to whether ‘ pay’ includes dearness allowance or not, the note is 


not clear, 
The respondent therefore would only be entitled to fifteen month’s basic 
pay without taking into account the dearness allowance, 


` As the interpretation relates to the construction of a bye-law it is a matter of 
law and it-is for the Court to arrive at a proper meaning of the bye-law and the 
interpretation put upon it-by the Labour Court is open to interference by the High 


Court. 
oS. Chellaswamy and A. Shanmugham, for Petitioners. 
N. K. R. Prasad for Rao and Reddy for 1st Respondent. 
“VS. 7 . i Petition allowed. 
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[SUPREME Court] 


K.N. Wanchoo, C.F., RS. Bachawat, State of Orissa y. 
V.. Ramaswami, G.K. Mitter and Sudharsu Sekhar Misra. 
K.S. Hegde, FF. C.As. Nos. 625 to 630 of 1967. 


7th November, 1967. 


Constitution of India (1950), Articles 233, 235 and 236 (b) and Article 229— 
Meaning of ‘Judicial Service —Government of India Act, 1935—Orissa Superior Fudicial 
Service Rules, 1963. 


The cadre with which we are concerned in this case consists of three parts, 7.¢.,(1) 
presiding officers of district Courts, (2).the Registrar of the High Court ard (3) 
the judicial officers working in the Secretariat. -No doubt all these officers belorg to 
the judicial service of the State and they were before 1962 presiding over district 
Courts or Courts subordinate to them and as such were under the control of the High 
Court. Hence without the consent of the High Court, the Government could not 
- have posted them to administrative posts in, 1962. It must be presumed that they 
were taken over by the Government with the consent of the High Court. While 
sparing the service of any judicial officer to the Government it is open to the High 
Court to fix the period during which he may hold any executive post. At the end 
of that period, the government is bound to allow him to go back to his parent depart- 
ment unless the. High Court aagrees to spare his services for some more time. In 
other words, the period during which a judicial officer should serve in an executive 
post must be settled by agreement between the High Court and the Government. 
If there is no such agreement it is open to the Government to send him pack to his 
parent department at any time it pleases.’ It is equally open to the High Court to 
recall him whenever it thinks fit. Ifonly there is mutual understanding and appre- 
ciation of the difficulties of the one by the other, there will be harmony. There is 
no reason Why there should be any conflict between the High Court and the Govern- 
ment, Except for very good reasons we think the HighCourt should always be willing 
to spare for an agreed period the services of any of the officers under its control 
for filling up such executive posts as may require the services of judicial officers. 
The Government, in its turn should appreciate the anxiety of the High Court that 
judicial officers should not be allowed to acquire vested interest in the Secretariat. 
Both the High Court and the Government should not forget the fact that powers are 
conferred on them for the good of the public and they should act in such a way as to 
advance public interest. If they act with that purpose in view as they should, then 
there is no toom for conflict 4nd no question of one dominating the other arises. 
Each of the organs of the State has a’spécial role of its own. But our constitution 
expects all of them to work in harmony in a spirit of service. 


In the result these appeals are partly allowed and the order of the High Court 
holding that Shri N. K. Patro, Shri K. K. Bose and Shri P.C. Dey had no ‘authority 
to hold the posts they were holding on or after roth October, 1966, is set aside. 
Though we hold that the orders of the High Court posting Shri B. K. Panda as 
Law Secretary, Shri T. Misra as Superintendent and Legal Remembrancer and 
Shri P. K. Mohanti as Deputy Law Secretary were in excess of its powers, we: do 
not set aside the mandamus issued by it for the reasons mentioned ear] ier. In other 
respects the judgment appealed against is upheld. 


C. K. Daphtary, Attorney General for India and N., S. Bindra, Senior Advocate 
(G. Rath and R: N. Sachthey, Advocates, with them), for Appellant (In all the Appeals). 
Sarjoo Prasad, Senior Advocate (S.N. Prasad, Advocate, with him), for Respondents 
Nos. 8, 23, 8 and 5 (In C.As. Nos. 625, 627, 629 and 630 of 1967, respectively), 
N.M. Patnaik and Vinoo Bhagat, Advocates, for Respondents Nos. 5 to 7 (In C.As. 
Nos. 625 and 629 of 1967, and Respondents Nos, 20 te 22 (In C.A. No. 627 of 1967). 
G.R. l i Appeals allowed in part. 
M—N.RB.C, ° 
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[SUPREME COURT] 


©. M: Hidayatullah, State of Gujarat.v. 
V. Bhargava and . Munilal Joitaram & Co. 
C. A. Vaidialingam, FJ. Cr.A.No. 250 of 1964. 


8th November, 1967. 


Forward Contracts (Regulaticn) Act (LXXIV. of 1952), sections 20 (1) (b) and (c), 
21 (b) and (c)—“ Transferable specific delivery contract? and ‘‘ non-transferable specific 
delivery contract”? as defined in section 2 (f). 


The learned Judge was clearly in error and misunderstood the connection 
between the first sub-section and its proviso. Distinction is made in the 
proviso between recognised and unrecognised associatiors. Persons can organise 
and assist in organising or be member of an association which is recognised 
even if the association provides for performance of non-transferable specific 
delivery contracts without actual delivery. The prohibition is against persons 
arranging for avoidance of delivery through an unrecognised association and 
read with the penalty sections, jt is clear that such acts are rendered illegal. 
If the acts are illegal then non-transferable specific delivery contracts by members 
of unrecognised associations become illegal also. They are forward contracts ard 
being entered into otherwise then between members of a recognised association 
or through or with any such member are rendered illegal by section 15. 


Thus there is no doubt whatever in the case that offences under section 21 (b) 
and (c) were committed. It is enough to read these clauses to see that they fit the 
acts of nine appellants (accused 1 to 9) and their position vis-a-vis the unrecognised 
association of which they were directors makes them liable to penalty under section 
21 (b) and (c) but the-remaining two appellants (accused 11 and 12) being only 
members are liable to penalty under section 21 (6) only. As regards the other 
offences unders section 20 (1) (b) and (c) we are clear that these offences were also 
committed. But as the Sessions Judge acquitted them under clause (c) and there 
was'no appeal to the High Court we say nothing about it. As regards the offence 
under section 20 (1) (b) the Magistrate did not clearly record a finding of acquittal, 
However, his reasoning seems to be in favour of holding that the clause did not cover 
the case as the contracts were not non-transferable specific delivery contracts. His 
finding was the reverse of the finding of the Sessions Judge. The question thus 
remains whether the Sessions Judge could alter the finding in an appeal from a con- 
viction (and the High Court too if it so chose) when it was a question of choosing 
between two clauses of'a penalty section, depending on whether the true nature of the 
contracts was as held by the Magistrate. The ruling of this Court cited earlier was 
invoked to suggest that such a course was not possible for the Sessions Judge or the 
High Court. We do not pause to consider whether the ruling prohibits such a 
course and if it does whether it does not seek to go beyond the words and intend- 
ment of section 423 (1) (b) of the Code of Criminal Procedure. This is hardly a 
case in which to consider such an important point, We, therefore, express no opinion 
upon it. Itis sufficient to express our dissent from the High Court on the interpreta- 


tion of the Act and hold the respondents guilty of infractions where the ruling does 
not stand in the way. 


We accordingly set aside the acquittal of the respondents under clauses (b) and 
(c) of section 21 and restore their conviction under those clauses as confirmed by the 
Sessions Judge. ,We sentence all the respondents to a fine of Rs. 25 (or one week's 
simple imprisonmert in default) under section 21 (b). No separate sentence under 
section 21 (¢) is imposed on the respondents who were original accused Nos. 1 to 9. 
The-appeal shall be allowed to the extent indicated in this paragraph. 


UR. Ganapathy Iyer and S.P. Nayar, Advocates, for Appellant. 
' M. V, Goswami and C. G. Patel, Advocates, for Respondent. 
GR. a 





Order aceordingly, 
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[Supreme Court] 
F. C. Shah and Lallu Yeshwant Singh v' 


S.M. Sikri, FF. Rao Jagdish Singh’ 
gth November, 1967. - . G.A. No. 145 of 1965: 


Quanoon Mall, sections 226 and 235—Quanoon Ryotwadi, sections 82, 137 and 163 of 
erstwhile Gwalior State—Constitution of India (1950), Articles 22 7, 226—Shecific 
Relief Act (I of 1877), section 9. . 


In our opinion, the law on this point has been correctly stated by the Privy 
Council, by Chagla, C.J., and by the Full Bench of the Allehabaa H: gh Court, in 


the cases. 


For the aforesaid reasons we hold that the Hi gh Corrt erred in quashing the 
order of the Board of Revenue. The appeal is accordingly allowed with costs, 
judgment of the High Courtset aside and the order of the Board of Revenve restored. 


L.R. 51 I.A. 293 at 299;I LR. (1954) Bom. 950; I L.R. (1958) All 
394 at 404 referred. 


N. S. Bindra, Senior Advocate (P. W. Sahasrabudde and A.G. Ratnaparkhi. 
Advocates, with him), for Appellant. l 


Rameshwar Nath and Mahinder Narain, Advocates of M |s. Rajinder Narain @& 
Co., for Respondents Nos. 1 to 3. 


G.R. ——— Appeal allowed. 

[SupreME Court] l 

K. N. Wanchoo, C.F., P. S. N. S. Ambalavana Chettiar & Co. Ltd. vy. 

R. S; Bachawat and "Express Newspapers, Ltd., Bombay. 
G. K. Mitter. C. As. Nos. 165 and 166 of 1965. 


10th November, 1967. 


Contract . Act (1X of 1872), section 176—Sale of Goods Act (II of 1930), 
sections 18 and 54 (2). 


The seller can claim as damages the difference between the contract price and 
the amount realised on resale of the goods where he has the rght of resale. Under 
section 54 (2) it arises if the property in the goods has passed to the buyer subject to 
the lien of the unpaid seller. Where the property in the goods hes not passed to 
the buyer, ‘the seller has no right of resale under section £4 (2). The question is 
whether the property in the 360 tons of newsprint in sheets hac passed to the appel- 
lants before the resale. 


Section 18 of the Sale of Goods Act provides that where there is a contract for 
the sale of unascertained goods no property in the goods is transferred to the buyer 
unless and until the goods are ascertained. It is a condition precedent to the passing 
of property under a contract of sale that the goods are ascertained. The condition 
is not fulfilled where there is a contract for sale of a portion of a specified larger 
stock. Tull the portion is igentified and appropriated to the contract, no property 
passes to the buyer. (Gillett v. Hill, (1834) 2 C & M 535 : 149 R.R. 871, 873). 


The respondent is entitled to claim as damages the difference between the 
contract price and the market price on the date of the breach. Where no time 
is fixed under the contract of sale for acceptance of the goods, the measure of damages 
is prima facie the difference between the contract price and the market price on the 
date of the refusal by the buyer to accept the goods, see Jllustraticn (c) to section 73 
of the Contract Act. 


In the result, Civil Appeal No. 165 of 1965. is allowed in part, the decrees 
passed by the Courts below are varied by substituting therefor a decree in favour 
of the respondent against the appellants for a spm of Rs, 10,980-12-8 with interest 
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thereon at 6 per cent per annum from goth July, 1952. The decrees for’ costs 
passed by the Courts below are affirmed. There will be no order as to costs in this 
Court. Civil Appeal No. 166 of 1965 is dismissed. No order as to costs thereof. 


_ S. V. Gupte, Senior Acvocate (Naunit Lal and R. Thiagarajan, Advocates, with 
‘h'm), for Appellerts (In both the Appeals). 


N. C. Chatterjee, Senior Advocate (S. Balakrishnan, Advocate for R. Ganapathy 
Iper, Advocate, with him), for Respondent (In both the Appeals). 


G.R. i —— C.A. No. 165 of 1965 allowed; 
C.A. No. 166 of 1965 dismissed. 


[SUPREME Court] 


S.M. Sikri and Harjinder Singh v. 
F.M. Shelat, FF. Delhi Administration. 
4th November, 1967. — Cr.A. No. 21 of 1965. 


Penal Code (XLV of 1860), sections 302, 304 and 326. 


Held: The High Court has not considered whether the third ingredient laid 
down by Bose, J., in Virsa Singh v. State of Punjab, (1958) 5.C.R. 1495, has been proved 
in this case or not. In our opinion, the circumstances justify the inference that the 
accused did not intend ta cause an injury on this particular portion of the thigh. 
The evidence indicates that while the appellant was trying to assault Dalip Kumar 
and the deceased intervened, the appellant finding himself one against two took out 
the knife and stabbed the deceased. It also indicates that the deceased at that stage 
was in a crouching position presumably to-intervene and separate the two. It 
cannot, therefore, be said with any definiteness that the appellant aimed the blow 
at this particular part of the thigh knowing that it would cut the artery. It may be 
observed that the appellant had notused the knife while he was engaged in the fight 
with Dalip Kumar. It was only when he felt that the deceased also came vp against 
him that he whipped out the knife. In these circumstances it cannot be said that it 
has been proved that it was the intention of the appellant to inflict this particular 
injury on this particular place. It is, therefore, not possible to apply clause 3 of 
section 300 to the act of the accused. 


Nevertheless, the deceased was in a crouching positon when the appellant 
struck him with the knife, Though the knife was 5” to 6” in length including the 
handle it was nonetheless a dangerous weapon. Wher the appellant struck the 
deceased with the knife he must have known that the deceased then being in a bent 
position the blow would land in the abdomen or near it a vulnerable part of the 
human body and that such a blow was likely to result in his death. In these cir- 
cumstances it would be quite legitimate to hold that he struck the deceased with the 
knife with the intention. to cause an injury likely to cause death. We are, therefore, of 
the opinion that the offence falls under section 304, Part I. : 


The appeal is allowed and theconviction is altered from one under section 302 
to section 304, Part I and the appellant is seritenced to seven years rigorous impri- 


* sonment, 


A, S. R. Chari, Senor Advocate (C. L. Sareen, F. C. ‘Talwar and R. L. Kohli, 


. 


Advocates, with him), for Appellant, 


B. R. L. Iyengar, Senior Advocate (S. P. Nayar, Advocate for R. N. Sachthey? 
Advocate, with him), for Respondent. 


G.R. 





Sees Appeal allowed; 


Conviction altered to one under section 


, 304, Part J. 
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[Supreme Court] 


M. Hidayatullah, V. Bhargava and Ishwarlal Girdharilal Joshi v. 
C. A. Vaidialingam, F7. _ State of Gujarat. 
16th November, 1967. C.As. Nos. 883, 915 to 967. 


. -and 1042 to 1044 of 1967. 


Land Acquisition Act (I of 1894), sections 4, 5-A, 6, 9 (1), 17 (4)—Rules of Business 
Rules 4, 7 and 1o—Oral Instructions of Minister to Secretaries. 


There is nothing in the Rules or Instructions which prescribes that the authority 
must be in writing or by Standing Orders. Standing Orders are necessary for the 
disposal of cases in the Department (paragraph 3) and this applies to cases generally 
Paragraph 4, on the other hand, refers to “matters or classes of matters” and that is 
not a “ case ” but a “ matter ” in a case. 


It will be noticed that compensation was then payable for standing crops and 
trees (if any). There can be no question of crops on waste land for the crops can 
only be on arable lands because if crops could grow or were actually grown the land 
would haraly be waste. The words in parenthesis obviously indicate that land may 
have crops or be fallow and compensation was payable for crops if there were crops. 


Turning now to the sectior as it is today it will be noticed that the first sub- 

section corresponds to the first and second paragraphs of section 17 of the Act of 
1870 taken together. The third paragraph-of the former. Act corresponds to the 
third sub-section ‘of the present Act. The difference in language in the third sub- 
section is necessary because the provisions of sub-section (3) are now intended to 
apply also to the second sub-section of the present Act which is new. Hence the 
opening words in every case under either of the preceding sub-sections, which means 
all cases arising either under sub-sect’on (1) or sub-section (2). The words in paren- 
thesis (if any) in relation to the first sub-section continue to have the same force and 
no other, as they had previously. The learned Judges of the High Court of Bombay 
did not give sufficient consideration to the fact that the opening words “in every 
case under either of the preceding sub-section ” de not play any more part than to 
indicate that what follows applies equally to cases under sub-section (1) and sub- 
section (2). They ought to have read the words that follow the opening words in 
relation to sub-section (1) and if they had so read them, there would have been no 
difficulty in seeing the force of the words in parenthesis (if any) or any crops are 
mentioned when the words of the sub-section are waste and arable. The quotation 
from Roger’s Agriculture and Prices quoted in the Oxford Dictionary “‘ half the 
‘arable estate, as a rule, lay in fallow”, gives a clue to-the mearing of the words 
“if any”. ` In our judgment, therefore, the corclusion of the Bombay High Court 
was erroneous and the judgment under appeal is right on this point. 


F nally there remains the question of the corstitutionality of sub-sections (1) 
and (4) of section 17. On this point very little was said and it is sufficient to Say 
that the H'gh Court judgment under appeal adequately answers all objections. 


In the result the appeals fail and are dismissed. 


Cases considered: L.R. 72 I.A. 241; ALR. 1952 Orissa 200; AIR. 
1965 Bom. 224; A.I.R. 1967 A.P. 280; A.LR. 1965 All. 433; AJ.R. 1965 Pat. 
400; (1890) 25 Ir.R. 110; (1831) 7 Bing. 640; 1391 F.R. 249. 

B. Sen, Senior Advocate (S. K. Dholakia and Vineet Kumar, Advocates, with 
him), for Appellant (In C.A. No. 883 of 1967). i : 

S. K. Dholakia and Vineet Kumar, Advocates, for Appellants (In C.As. Nos. 919 
to 967 and 1042 to 1944 of 1967). i 

S. V. Gupte, Senior Advocate (A. K. Kazi, O. P. Malhotra and S.P. Nayar, 
Advocates, with him), for Respondents (In C.A. Nos. 883 and 915 to 967 of 1967). 


A. K. Kazi, O. P. Malhotra and S. P. Nayar, Advocates, for Respondents (In 
C.As. Nos. 1042 to 1044 of 1967). 


G.R. rr Appeals dismissed. 
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[SUPREME CouRT.] 


_M.Hidayatullah and Mahendra Pratap Singh 7- 
C.A..Vaidialingam, FF. l l Sarju Singh. 
20th November, 1967. — 'Cr.A. No. 23 of 1965. 


_ Criminal Procedure Code (V of 1898), sections 439, 107—Penal Code (XLV of 1869), 
section 302—Revisional Powers of High Court. ` =~ 


The practice on the subject has been stated by this Court on more than one 
occasion. In D. Stephens v. Nosibolla, 1951 S.C.R. 284, only two grounds are 
mentioned by this Court as entitling the High Court to set aside an acquittal in a 
revision and to order a retrial. They are that there must exist a manifest illegality 
in the judgment of the Court of Session ordering the acquittal or there must be 
gross miscarriage of justice. In explaining these two propositions, this Court fur- 
ther states that the H gh Court is not entitled to interfere even if a wrong view of law 
is taken by the Court of Session or if even there is misappreciation of evidence. 
Again, in Logendranath Jha and others v. Shri Polailal Biswas, 1951 S.C.R. 676, this 
Court points out that the High Court is entitled in revision to set aside an acquittal 
if there is-an error on a point of law or no appraisal of the evidence at all. This 
Court observes that it is not sufficient to say that the judgment under revision is 
“ perverse” or “lacking in true correct perspective”. It is pointed out further 
that by. ordering a retrial, the dice is loaded against the accused, because however 
much the High Court may caution the Subordinate Court, it is always difficult to 
re-weigh the evidence ignoring the opinion of the High Court. Again in K. Chinna- 
swamy Reddy v. State of Andhra Pradesh, (1963) 3 S.C.R. 412, itis pointed out that an 
interference in revision with an order of acquittal can only taken place if there is a 
glaring defect of procedure such as that the Court had no jurisdiction to try the case 
or the Court had shut out some material evidence which was admissible or attempted 
_to.take into account evidence which was not admissible or had overlooked some 
evidence. Although the list given by this Court is not exhaustive of all the circum- 
stances in which the High Court may interfere with an acquittal in revision it is 
obvions that the defect in the judgment under revision must be analogous to those 
actually indicated by this Court. As stated, not one of these points which have been 
‘laid down by this Court was covered in the present case. , In fact on reading the 
judgment of the High Courtitis apparent that the learned Judge has re-weighed 
the evidence from his own point of view and reached inferences contrary to those of 
‘the Sessions Judge on almost every point. This cannot be his duty in dealing in 
revision with an acquittal wher Government has not chosen to file an appeal 
against jt. In.other words, the learned Judge in the High Court has not attended 
to the rules laid down by this Court and has acted in breach. of them. 


=. In view of all the circumstances it was held the Sessions Judge acted within 

his rights ir deciding. the case which also appears to be somewhat doubtful in many 
respects and the High Court was therefore in error in taking upon itself the duty 
of hearing a revision application as if it was ap appeal and setting aside the acquit- 
tal not by convicting the accused but reaching the same result indirectly by 
ordering a retrial. In our opinior,. the judgment of- the High Court cannot be 
allowed to stand. . i 


Appeal succeeds ard the order of retrial is therefore revoked and the acquittal 
‘is restored. ` i e l 


Nur-ud-din Ahmed and D. Goburdhan, Advocates, for Appellant. 
R. C. Prasad, Advocate, for Respordent No. 1. 


“GR. ° | . . Appeal allowed ; 
os , EEE ~ dequittal restored. 
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[SUPREME Court] T 
. M. Hidayatullah and ` . Ibrahim v. 


C.A. Vaidialingam, FF. ` 4 2 State of West Bengal. 
21st November, 1967. as ; Cr.A. No. 1g of 1965, 


Merchant Shipping Act (1958), sections 191 (1) (a) and (b), 194 (b) and (e) read 
with section 436—Desertion. : l i 

The gist of desertion is the existence of an animus not to return to the ship 
or, in other words, to go against the agreements. under which the employment of 
seamen for sea voyages generally takes place. This definition may be taken 
as a workable ‘proposition for application to the present case. There is nothing in 
this case to show that after the seamen left the vessel, they intended to return to it. 
In fact they went and later took their baggage, because under the law penalty 
includes forfeiture of the effects left on board. The whole tenor of their conduct, 
particularly the intervention of.labour leaders is indicative of the fact that they left 
the ship with no intention to return to it unless their demands were met forthwith 
even though before the Master the Company had stated that the matter would be 
finally considered at the end of the voyage and the termination of the agreemert. 
There are provisions in the Act under which the seamen have got rights to enforce 
payment against their employers by taking recourse to a Magistrate who in summary 
proceedings may decide what amount is due to them and-order its payment. It is 
true that this action could only be taken at Cochin where the registered office of the 
Company is situate, but in any event the crew were required under the agreement to 
take back the vessel to Cochin and could well have waited till they returned to the 
home port and then made the demand before the appropriate authority. The way 
they have acted clearly shows that they were using the weapon of strike with a view 
to force the issue with their employers and were not intending to return to the vessel 
unless their demands were acceded to immediately. In these circumstances, it is 
legitimate to infer that they were breaking the agreement with the company which 
was to keep the ship in voyage upto 10th June, 1964, which could not take place if all 
the crew remained on shore and the vessel could not weigh anchor and leave the 
port without ratings. It was therefore held that this was a case of desertion 
and that it fell within the definition of the term as stated by us. 


In the present case there was not that sufficient cause even for purpose of 
clause (b) of section 191 (1). After all the dispute was before the shipping Master, 
meetings had taken place and minutes had been recorded. The log book of 
the shipping Company would show the different voyages and their duration and 
the muster roll would show the attendance of the crew. 


We see no reason therefore to interfere in this appeal which fails and will be 
dismissed. 

Cases considered : (1945) 1 All E. R. 1283 (1841) 1 Wm. Rob. 3:6. 

A.K. Sen, Senior Advocate (S.C. Majumdar, Advocate, with him), for Appellants. 


P. K. Chakravartit, Advocate and G. S. Chatterjee, Advocate for P. K. Bose, 
Advocate, for Respondent No. r. 


K. B. Mehta and Miss Indu Soni, Advocates, for Respondent No. 2. 


G.R. X —— N Appeal dismissed, 
[SUPREME Court] 

M. Hidayatullah and State of A. P. v. 
C. A. Vaidialingam, FF. K. Satyanarayana. 


22ndJ23rd November, 1967. Cr.A. No. 40 of 1965. 
Hyderabad Gambling Act (II of 1605-F), sections 4, 5 and 7—Definition of 
common gambling house under Public Gambling Act (1867), section 3. 
The Club is not proved to be a commmon gambling house. The presumption 
under section 7 even if it arises in this case, is successfully repelled by the evidence 
which has been led, even on the side of the prosecution. 
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It is submitted for the appellant that non-members also play and further that the 
club .provides no other amenities besides making it possible for members and ron- 
members to:play the game of Rummy on the premises. The evidence on this part is 
not quite satisfactory. No doubt ore witness has stated that chess is also played, 
but that does not prove that. amenities other than card games are catered for by the 
club. But on the other side also there is no definite evidence that there is no other 
amenity in this club but the playing of card games. In these circumstances, to hold 
that the club does not provide-other amenities is G to making a conjecture 
which is not permissible in a criminal case. 

There is no satisfactory proof that the ee of section 14 is not available in 
this'case. The game of Rummy is not a game entirely of chance am the three card 
game mentioned in the Madras case to which we were referred. 

-Of course, if there is evidence’ of gambling in some other way or that the owner 
of the house or the club is making a profit or gair from the game of Rummy or any 
other game played for stakes, the offence may be brought home. In this case, 
these elements are missing ‘and therefore the High Court was right in accepting the 


reference as it did. 

Case considered :‘A.I.R. 1948 Mad. 264. 

P. „Rama Reddy, Sinior Advocate |B. Parthasarathy, Advocate, with hi F for 
Appellant. jai 

.A. S. R. Chari, Senior ET (K. Rajendra Chaudhuri and K. R. Chaudhuri, 


Advocates, with him), for Respondents. 
GR: Ss. 8 a l a Appeal dismissed. 
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GENERAL INDEX. 


(SUPREME COURT.] 


ANDHRA PRADESH (ANDHRA AREA) 
PROHIBITION ACT (X OF 1937), 5. 4 (1) (2) 
—Nature ofproofunder RA 57 


ANDHRA PRADESH LAND REVENUE ( AD- 
DIT ONAL ASSESSMENT) AND CESS RE- 
VISION ACT (XXII OF 1962) AS AMENDED 
BY ANDHRA PRADESH ACT (XXIII OF 
1962), Ss. 3 and 4——Land revenue—Rationaliza- 
tion—Additional levy on wet and dry lands— 
Basis of assessment—Abandonment of taram 
principle—Adoption of new basis—Extent of 
ayAcut, main basis—No provision for machinery 
of assessment—Statute, whether cece enina 7 


ú. 


ANDHRA PRADESH SUGARCANE (REGU- 
LATION OF SUPPLY AND PURCHASE) 
ACT (XLV OF 1961), S. 21—Power of levy tax 
on purchases of sugarcane under Entry 54, List II 
of Constitution of India—Whether unconstitu- 
tional and ultra vires—Whether violative of Arts. 
14 and gor of Constitution of India—Power to 
levy use tax ` ca G r 


CIVIL PROCEDURE CODE (Y OF }1908), 
©. 21, R. 89-—Scope—Deposit under—When can 
be dispensed with—Executory contract to satisfy 
the decree—If amounts to satisfaction Of decree 
or an adjustment under O. 21, R. 2. 66 


CONSTITUTION—Legislative entries—Widest 
interpretation to be given—Ancillary and inci- 
dental provisions to effectuate and check evasion 
‘of tax 43 


CONSTITUTION OF INDIA (1950), Art. 14— 
Equality clause—Fiscal statute—Permissible 
classification—Extent of . 6 


CONTRACT OF GUARANTEE—Construc- 
tion of—Guarantor prescribing time-limit for 
enforcement—Guarantee unenforceable after the 
expiry of the period prescribed 74 


FACTORIES ACT (LXIII OF 1948), 5. 101:— 
Scope and applicability - 127 


HINDU LAW—Principles—Utilisation of joint 
family funds—Detriment to or user of joint fami- 
ly assets—Investment in shares and appoint- 
ment as managing director—Real and sufficient 
connection essential to constitute Income assessa- 
ble in the hands of Hindu undivided family— 
Acquisition of shares long before appointment of 
karika as managing director and in the ordinary 
course—Remuneration, not income of Hindu 
undivided family go 


HINDU UNDIVIDED FAMILY —Acquisition 
of shares in a company in the name of Kartha out 
of joint family funds—fartha, managing director 
of the company—Remuneration paid to“karthe as 
managing director—Income, if assessable in the 
hands of Hindu undivided family go 


-a 
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HYDERABAD LAND REVENUE ACT 
1317-F—S. 2 (13)—-Tenant inducted on land by 
by a trespasser—If an ‘asami shikmz’, i.e., a lessee 
holding under a document of lease or under an 
oral agreement .. 69 


HYDERABAD TENANCY AND AGRICUL- 
TURAL LANDS ACT (XXI OF 1950), Ss. 2 (v) 
5 and 32 (1)—Interpretation—Tenants inducted 
on land by a trespasser—Tenants if continued to 
have a right to be on the land against the will of 
the trve owner 69 


INCOME-TAX ACT (CENTRAL AGT X 


Oi 1922) o 


Capital or income—Compulsory acquisi- 
tion of land—Nbo provision in the statute for pay- 
ment of interest on compensation—Interest 
awarded by decree of Court—Whether taxable 

I 
Ss. 3 and 2 (9)—Association of persons— 
Assessment on theassociation of person or mem- 
bers thereof—Quasi-judicial function—Equality 
clause of Constitution—Nature of authority— 
Duty to prevent eva ion escapement or double 
taxation—Orders subject to further appeals— 
Adequate enunciation of principles and policy 
for guidance of officer—No infringement of 
equality clause l 32 
S. 10 (2) (vii), second proviso—Applicabi- 
lity—Transfer of buildings and machinery by 
as esee in exchan~c for shares—Deed of exchange 
—Tran action, ii a sale or exchange—Substance 
of thé transaction as distinguished from the strict 
egal position—Relevancvy—Taxability of profits 
—Transfer of Property Act (V of 1882), Ss. 54. 
118 . 26 














S. 34 (1) (6)—‘Assessment at too low a 
rate’—Rate means a standard or measure—Com- 
pany—Super-tax—Wrong allowance of rebate— 
Validiaty of re-assessment proceedings—Finance 
Act (XVIII of 1956), S. 1, Part II, Item D, First 
and Second Provisos «2 20 

Ss. 34. (1) (a), 34 (3), second proviso— 
Back assessment—Bar of limitation—Assessment 
year in question in appeal or revision—Finding 
or direction to relate to the year in question—No 
saving of limitation in respect of previous assess» 
ment vear—Applicability of the Amendment Act 
lof 1959 53 
(AS AMENDED IN 1953), S. 35 (5)— 
Assessment of partners—Whether can be recti- 
fied on the basis of assessment or reassessment 
of firm—Scope of provision .. 135 
INCOME-TAX (AMENDMENT) ACT (I OF 
1959) +» 53 
INDUSTRIAL DISPUTE—Transferce com- 


pany undertaking to take over all employees of 
the transferor company—Conditions of service 
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INDUSTRIAL DISPUTE——(Contd.). 


same—No break in service—Employees protesting 
against transfer and launching a strike—Strike 
illegal—Closure by management not a lockout 

.. 100 


INDUSTRIAL DISPUTES ACT (XIV OF 
194.7), Ss. 25-F, 25-FF, 25-FFF (1)—Newspaper 
Publishing Company E.N. (P) Ltd.—Dailies 
and Periodicals published fiom Madras in three 
different languages—Transfer of rights to new 
companies—Effect——Publication of all papers 
‘ and periodicals ceasing on 28th April, 1959— 
Some persons retained to take care of valuable 
equipment and properties—Failure to inform 
Provident Fund autnorities—Only an omission— 
Teleprinters paid for upto to a later date and user 
by the new companies—New Companies getting 
help from the directors of E. N. (P) Ltd.—No 
inference that they are benamidars possible 

100 
INTERPRETATION OF STATUTES— 
Proviso—Generally an except.on to main enact- 
ng part—May be a substantive provision in 
exceptional cases ai 43 


Rule of harmonious construction.. 112 


MADRAS COMMERCIAL CROPS MARKET 
ACT (XX OF 1933), S. 11 (1) and R. 28 of the 
Rules made thereunder—Interpretat:on—Lega- 
lity of the levy of “ fee’? on commercial croys 
“bought and sold” in the notified area—Nature 
of the transactions covered by the word ** bought 
and sold ’’—Application to transactions of pur- 
chase as the concept of purchase which includes 
a corresponding sale—Power of High Court to 
decide the “real issue” 60 


MADRAS GENERAL SALES TAX ACT (I 
OF 1959), Ss. 3 and 4 and Central Sales Tax Act 
(LXXIV of 1956)—Liability of—Meaning of 
the expression “‘ at the point of last purchase in 
the State ”’ . 57 
S. 38 (4) and (5)—High Court receiving 
affidavits in evidence and not acting under S. 38 
(4)—Appellate raising no objection in the High 
Court—TIf open to the appellant to raise the ques- 
tion . 148 


S. 41—Inspection, search and seizure— 
Inspection includes search—Constitutional vali- 
dity—Search and seizure—Criminal Procedure 
Code—Provisions, applicable—Provision enabl- 
ing recovery of tax before sale—Repugnant-to 
scheme of Sales Tax Act—To he struck down 


43 
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GENERAL INDEX. 


MADRAS HINDU RELIGIOUS AND CHARI- 
TABLE ENDOWMENTS ACT (XIX OF 1951),. 
S. 53—Math—Power of Assistant Commissioner 
to take steps for custody and protection of Math— 
—When arises—Party succeeding to the office of 
trustee and in management Jurisdiction to sus- 
pend under 94 


MINES AND MINERALS (REGULATION 
AND DEVELOPMENT) ACT (LXVII OF 
1957), Ss. 11 and 30 and Mineral Concession 
Rules, r950, rules 26, 54 and 55—Revisional 
powers of Central Government—Quasi-judicial 
—Whether Central Government should give 
reasons while exercising its powers of revision— 


Speaking order, necessity of a9 
PRACTICE—Supreme Court—Decisions of 
Supreme Court—When can be overruled .. 135 


REPRESENTATION OF THE PROPLE ACT 
(XLIII OF 1951), S. 150 (1)—Scope—Duty of 
Election Commission under—Election Petition 
pending—Member concerned resigning during 
the pendency of the petition—Election Commis- 
sion if bound to call for bye-election without 
even waiting for the disposal of election petition 

. 112 


SALE OF GOODS ACT (III OF 1930), 5. 4— 
Contract of sale—Whether there can be contract 
of sale under compulsion of statute .. IIT 


SALES TAX VALIDATION ACT (VII OF 
1956) AND CONSTITUTION OF INDIA 
(1950), Ar.. 286, Cls. 1 (a), r (b), (2: and (3)— 
Cls. r (a), 1 (b), t2) and (3) intended to deal 
with different topics—One not to be projected or 
1ead into another—Removal of ban under Arf. 
286 (2) on State’s power to legislate by the Vali- 
dation Act—Validation Act, if removed the ban 
under Art. 286 (1)—Assessee delivering the 
goods outside the State for consumption therein 
—Such Explanation sale under S. 2 (4) of the 
Madras General Sales Tax Act, 1959, if liable for 
taxation by Madras State taxing authorities. 148 


TRANSFER OF PROPERTY ACT (IV OF 
1882), S. 6 (k)—Gift of coparcenery property by 
a member belonging to Madras School of Mitak- 
shara Law to his concubine—Gift motivated by 
past cohabitation—Whether hit by S. 6 (k)— 
Validity of gift—Whether subsequent disruption 
of joint family validates gift as 110 


WORDS AND PHRASES—“Exc ssive relie’ — 
“Too low a rate ’’—“ Rate”’ _. 20 


—-——* Finding ”’—“ Direction ”’ 53 


GENERAL INDEX. 


(HIGH COURT.] 


BOARD OF REVENUE—No power to differ 
from decisions of High Courts—Powers not to be 
exercised on mere conjectures and surmises.. ` 9 


THE CENTRAL SALES TAX ACT (LXXIV 
OF 1956), Ss. 8 (3) (4) and 10 (d)— Levy of 
penalty — When justified .» 455 


Ss. 8 (4) and 13 (4) (e)—Concessional 
rate of tax under—When can be claimed—Scope 
of—Power of State Government to make rules— 
If State Government could fix a time limit for 
complying with the requirements of S. 8 (4)—De- 
lay in submitting ‘C’ form declaration or rectify- 
ing defects in such declaration—If will disable 
the assessee from claiming the concessional rate 
of tax . 174 
CENTRAL SALES TAX (MADRAS) RULES, 
(1957. R. 5 (1)—Validity—Time-limit for sub- 
mitting returns and declaration—Validity— De- 
lay in submitting the declaration if an absolute 
bar to claim the benefit of lower rate of tax.. 174 
CIVIL PROCEDURE CODE (V OF 1908) S. 
35 (2)— Scope i .. 153 
S. too—Conclusion of a customary right 
from facts—Question of fact and law—Power of 
High Court to interfere in second appeal .. 119 
S. 315-“Interpretation — Meaning of 
‘material’ irregularity—Error of procedure in the 
course of the trial which is material and which 
may have affected the ultimate decision—Failure 
of the Subordinate Court to exercise a jurisdic- 
tion vested in it—Effect—Additional written 
statement to be received .. 390 
O. 1, rule ro—Impleading a third party 
to the suit—Governing principle—Avoidance of 
multiplicity of suits—The proposed party to 
have a defined, subsisting, direct and substantive 
interest in the litigation—Adding of a party not a 
ruse to ventilate the inexpedient and unnecessary 
grievances of parties » 15 
O. 21, R. 35 and 98—Aplicability of, to 
sub-tenants not made parties to eviction petition 
s . +. 386 

—O. 33, R. 5 (d) and (d-1) (Madras'— 
Application to sue in forma pauperis—Dismissal 
under R. 5 (d) and (d-1)—Scope .- 333 
- O. 40, R. 1—Appointment of Receiver— 
Question oftitle—Whether material .. 195 
CONFESSION—Extra-judicial and judicial— 
How far can be acted upon—Manual strangula- 
tion—Normal features and symptoms—Absence 
of conclusive evidence—Effect of ow 372 


CONSTITUTION OF INDIA (1950), Arts. 19 
(1) (c) and 226—Scope of Art. 19 (1) (¢)—Writ 
jurisdiction—Interference with finding of fact 

++ 329 
Art. 226—Alternative remedy of revision 
available —Direction in the notice patently ille- 
gal and without jurisdiction—Remedy under Art. 
226 can be availed -+ 399 
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CONSTITUTION, OFINDIA (1950)— (Contd.). 


Art. 226—Erroneous order of Labour 
Court ordering compensation in lieu of reinstate- 
ment—Interference under Art. 226—Scope. 99 


—Art, 226—Interpretation relating to cons- 
truction of Ly-law—Power of High Court to 
interfere «+ 379 


Art. 226—Prayer or quo warrante or such 
other appropriate writ—Power of Court to grant 
ap;-ropriate relief when it finds that writ of que 
warranto could not be granted—Removal of mem- 
bers of committee of a registered co-operative 
society——Writ Petition by one of them—Main- 
tainability—Existence of alternative remedy— 
Effect .. 258 


Art. 226—Scope—Reference of dispute 
to Labour Court—Whether persons mentioned 
in the reference are ‘workmen’ under section 2 
(s) of Industrial Disputes Act and whether they 
voluntarily abandoned their work—Findings 
of Labour Court on—Interference with under 

















the Art. 226 .. 169 
— Art. 226—-Writ petition—Delay and 
laches .. 446 





Art. 227—Jurisdiction to correct error 
apparent on the face of record . 146 
—Arts. 309, 310, 311 and 315—Public 
Service Commission—Status and responsibilities 
of—Appointment of a person to a particular post 
—Subsequent order Offering another post equal 
in status and pay, but with less chances for pro- 
motion—Validity—Service conditions—H can 
be eriforced in Courts of law »- 348 


—Art. 31 ı—Compulsory retirement of 
pub'ic servant before superannuation—Art. 311 
if and when attracted <.. 394 


—Sch. 7, List II, Entry 3—Scope—Word 
‘fees’ in the entry—Meaning and content of. 37 


CONTRACT ACT (IX OF 1872), S. 23—Agree- 
ments to stifle prosecutions—Promissory note 
executed during pendency of criminal prosecu- 
tion—Inference that the security was intended to 
stifle the pending prosecution—If and when per- 
missible 2. 422 
CO-OWNERS — Common well—Co-owners 
having equal share in the well—Rights of en- 
joyment—One co-owner installing pumpset m 
the well—Whether unreasonable user or enjoy- 
ment, of his right—Cause of action , if there is 
substantial deprivation or infringement of other 
co-owner's right—Suit by one co-owner for dec- 
laration that the other is not entitled to insta} 
pumpset— Whether sustainable +» 397 


CRIMINAL PROCEDURE CODE (V of 
1898), Ss. 10, 117 (1) and 337 (1)—Tender of 
pardon by First class Mazvistrate on the sanction 
given @by Additional District Magistrate— 
Whether valid—Power of Additional District 
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CR. P. CODE (1898)—(Conid.). 


Magistrate appointed under S, 10 (1) to give 
sanction . 255 


Ss. 162 and 163 and 251-A (2) and 
Prevention of Corruption Act (II of 1947), Ss. 5 
and 8—Scope and effect—Prosecution under the 
later Act on the basis of information obtained in 
disregard of the express provisions of the Code of 
Criminal Procedure—Legality .. 480 


Ss. 164 and 537—Judicial concession— 
Retraction of—Misjoinder of charges—Neither 
failure of justice occasioned nor prejudice caused 
—Conviction cannot be quashed on ground of 
misjoinder of charges <.. 229 
5. 561-A—Scope—When can be invoked— 
Police failing to take up investigation in a cogni- 
zable offence—Court if can direct police to take 
up Investigation—Powers and duties of police 
officers—Striking workmen remaining in factory 
even after working hours and committing cogni- 
zable offences—Police failing to take action— 
Hgh Court can, under section 561-A direct police 
to do its duty .. 458 


CULTIVABLE LAND REMAINING FAL- 
LOW DURING SUMMER— Owner permitting 
the user—Long enjoyment of such user—No 
presumption of enjoyment of right—Only pre- 
sumption is user wes p€rmi:sive—No reco ds to 
‘show enjoyment as Of right—Even if enjoyrd as of 
r ght, being unreasonable such claim of cus 0- 
mary right is to be negatived . IIO 


CUSTOMARY RIGHT OF PATHWAY 
THROUGH CULTIVABLE LAND—Claim by 
the inhabitants of the particular locality—Requi- 
rements of such a custom—Right of public path- 
way to be immemorial in origin, certain, 1easona- 
ble in nature and continuous in law—User as of 
right . Ito 


DEFENCE OF INDIA RULES (r962), Rr. 26 
(2), 55 (2) (5) and 2 (c) read with R. 55 (3)— 

fences under—Proof of motive of accused not 
necessary for offencennder R, 26 (2) a... 229 


DISCIPLINARY ENQUIRY—Prirciples of res 
judicata or autrefois acquit—Applicability—Disci- 
plmary proceedings against railway servant— 
Proceedings abandoned and railway servant dis- 
missed under R. 149 of the Railway Establish- 
ment Code, Vol.I—Said rule struck down by the 
Supreme Court later on—Railway servant rein- 
stated and fresh departmental proceedings start- 

ed—Legality -. 208 
DISTRICT MUNICIPALITIES ACT (V OF 
T920), Ss. 250 and 32r (11)—Application for 

permission to instal machinery—Communica- 
tion by Executive Officer that the application was 
receiving attention and that machinery not to be 

installed before obtaining permission—Not an 
order within the meaning of S. 250—Applica- 
tion deemed to have been granted under $. 321 
(rx) ++ 199 

DIVORCE ACT (IV OF 1869), S. 32 —Husband 
and wife setting up a separate house and living 

there as a result of petition for maintenance by 

wife—Wife leaving the husband shortly—Subse- 
quent maintenance order against husband by 
consent—Later enhancement also by. consent 

order—Husband’s petition for restitution of con- 
jugal rights—Sustainability—'Desertion’ test 
.. 28¢ 
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EASEMENTS ACT (V OF 1882), Ss. 4, 13 (e) 
ani(/ jand 5. 15—-An easement of way—Require- 
ments— Existence of dominant and servient tene- 
ments—An easement being appurtenance to the 
dominant tenement, passes with the property— 
Omission to mention in the the conveyance— 
Effect—Suit pathway apparent and continuous 
for nearly 25 years—Easement by prescription 
.. 502 
ELECTRICITY ACT (IX OF 1910), Ss. 39. 
and 50—TInterpvretation—Prosecution of a per- 
son for an offence under the Act to be instituted 
by the Government or by a “ person aggrieved ” 
-Chief Engineer of th : Electric Supply Corpora- 
tion, if an aggrieved yerson—Chief Engineer 
authorised to act on behalf of the Corporation 
by the mana ,in‘ a_¢ents—Power-of-attorney in 
accordance with the Memorandum and Articles 
of Association—No break in the managing agency 
—Prosecution at the instance of the’ person 
aggrieved (responsible officer)—Dishonest con- 
sumption of electrical energy—Offence under 
the Act, section 39 .. 306 
EVIDENCE ACT (I OF 1872), Ss. 21 and 24— 
First information to police by accused—Admis- 
sions contained in—Admissjbility against ac- 
cused »» 304 
FOREIGNERS ACT (XXXI OF 1946), S. 5 (1) 
read with 8. 5 (3) and 5. 14-——-Offences under— 
Foreigner visiting this country under a known 
name—Revisiting this country subsequently un- 
der a lawfully changed name—Whether commit 
offence under S. 5 (3) - 229 


FORGERY—Charge of—Absence of satisfac- 
tory evidence—Accused not to be convicted 


2 we 274 
HINDU LAW—Debts—Pious obligation of son 
to discharge father’s son Auyavaharika debts— 
Scope .. 422 


IMPORTS AND EXPORTS (CONTROL) 
AQT (XXXIII OF 1947), S. 5 and Export 
Control) Order (1962), Cl. 3—Export of the 
goods specified only in accordance with the 
licence granted by the Central Government or by 
any Officer specified in Sch. Il—Registrar of Co- 
operative Societies issuing instructions restricting 
the export to the produce of the grower members 
of the Co-operative Societies—The accused con- 
travening the restrictions imposed by the Regis- 
trar—If an offence under the Act—Act concern- 
ed with permitting or prohibiting the export of 
certain goods—Imposition of restrictions by the 
Registrar outside the scope of the Act—Even the 
licensing authority not entitled to impose such 
restrictions—Condition 7 of the licence also not 
authorising the issue of such imstructions— 
Instructions have no legal sanction— Conviction 
under the Act not sustainable -. 274 


INDIAN’ RAILWAY ESTABLISHMENT 
CODE, R. 2008 (d) and (k)—Order of compul- 
sory retirement of railway servant in public in- 
terestunder clause (k)—Requirements} .. 394 


INDIAN STAMP ACT (II OF 1899), Sch. I, 
Arts. 5 and 6—Agreement—Deposit of title deeds 
and execution of Articles of Agreement regarding 
repayment of loan—Bargain relating to deposit 
of title deeds not embodied in the Articles of 
Agreement—Applicability of proper Article— 
e L .terpretation of Statutes -. 96 


GBNBRAL INDEX. 


INDIAN SUCCESSION AGT (XXXIX OF 
1925),S. 232—Proof of a will—Tne onus probandi 
on the party, propounding the will—One of the 
attesting witnesses swearing that the testator ac- 


nowledged the will as his own—The attesting ' 


witness has the animus attestandi—Will duly signed 
by the free and capable testator+-Evidence of 
one of the attesting witnesses the other was pre- 
sent and attested—Sufficient proof .. 356 
INDUSTRIAL DISPUTE—Dismissed employee 
ordered to be reinstated by tribunal—Employee 
should offer himself for the job within reasonable 
time—Employer not bound to invite him to 
join ae 3°70 
Wrongful dismissal or retrenchment— 
Relief of reintsatement—If and when can be 
refused -- 99 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947), S. 2 (j)—Firm of Charactere Accoun- 
tants and Auditors—Registered partnership— 
Business, undertaking or service of—Whether 
constitutes an ‘industry’—Only a learned: pro- 
fession .. 361 
S. 2 (k)—Industrial dispute—Conversion 
of individual dispute into industrial dispute— 
Test—Dispute relating to conduct of individual 
workmen—Workers as a class not affected.. 214 











of management to close down an undertaking— 
Extent of—Closure, what is—Distinguished from 
lay-off and lock-out ee: “23 
S. 2 (s)—‘ Workmen ” under—Who is— 

Test to determine .. 169 
S. ro—Reference under—Principles 
governing—Government refusing to make a 
reference—Court’s power to interfere .. 456 
S. ro-A—Scope—Distinction between in- 
dustrial arbitration on the one hand and com- 
mercial or statutory arbitration on the other— 
Powers of arbitrator under S. 10-A—Reference 
under S. 10-A as to whether the workers.concern- 
ed were permanent labourers eligible to the bene- 
fits under the Plantations Labour Act (LXIX of 
1951)~—-Scope of » 202 
INTERPRETATION OF STATUTES—Bye- 
law made by a co-operative society—Benevolent 
construction—When can be treated as ultra vires 
.. 300 

LAND ACQUISITION ACT (I OF 1894), Ss. 
4 (1), 5-A, 17 (1) and 17 (4)—Individual notice 
under S. 4 (r) to landowners—If obligatory— 
Lands planted witn casuarina trees—If “arable ” 
lands—Question of urgency for dispensing with 
S. 5-A enquiry—Justiciability oe 444 
Ss. 12 (2), 18 and 45-—Statutory notice 
under S. 12 (2)—Proper mode of service—Notice 
by registered, post returned with the endorsement 
‘not found’—Not proper service—‘ Date of 
award’ in S. 18—Meaning . 107 
LIMITATION ACT (IX OF 1908), Arts. 10 
and 123—Will vesting all the properties of the 
testator and imposing certain obligations on the 
first defendant—Filing of the suit by heirs of the 
testator after the expiry of 12 years after attaining 
majority—Suit, if barred by limitation—First 
defendant and express trustee .. 508 


MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960)—Purchase 














of property during the pendency of an eviction ` 
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-Ss. 2 (kkk), 2 (1) and 25 (HJ) — Right | 


MAD. BUILDS. ETC. ACT (1960!—(Contd.). 


proceeding for wilful defaultin payment of rent— 
Purchaser, if could be impleaded as a party to 
the proceeding .. 145 
S. 10 (3) (a) (iii) and (ii) and (3) (¢)— 
Separate eviction petitions against diflerent te- 
nants in a building for owners’ occupation—Dur- 
ing pendency. of a pe.ition landlord obtains pos- 
session of parts of building from other tenants— 
Effect of—Maintainability of pending petition— 
Whether to be viewed as one under 5. ro (3) (c) 
for additional accommodation .. 406 
S. ro (3) (4)—Interpretation—Landlord 
trust seeking to evict tenant for using the build- 
ing as a Kalyanamantapam so as to increase its 
income—lIf justified under S. ro (3) (b) of the 
Act -. 388 
S. 25 and R. 18 (3) of the Rules, 1961 and 
C. P. Code (V of 1908), S. 115—Petition by 
landlord dismissed for default—Order of Rent 
Controller setting aside dismissal—Revision 
against order under’S. 115 maintainable Order 
setting aside dismissal for default—Non-speaking 
order—Liable to be interfered with—Application 
to Set aside ex parte order—Affidavit in support 
filed by Counsel for the applicant—Propriety— 
Practice .. 435 
S. 26—Eviction order against—Chiet 
tenant—Sub-tenants as such not made parties to 
eviction—Whether order binding on sub- 
tenants »- 389 


MADRAS CINEMAS (REGULATIONS) 
ACT (IX OF 1955), 5. 5-A AND RULES FRAM- 
ED UNDER THE ACT—Meaning of “‘ interest 
of the general public ’-—Same as in S. 47 of the 
Motor Vehicles Act (IVof 1939)—Interest of the 
Cinema-going public—Certificate of no-objection 
to site—Grant of—Requirements of the Act and 
rules to be satisfied—First to come to be granted 
the certificate æ. 9 
MADRAS CITY POLICE ACT (III OF 1888), 
S. 51-A—Scope—When can be invoked? .. 219 
MADRAS -CIVIL COURTS ACT (III OF 
1873), AS AMENDED BY MADRAS ACT 
(XVII OF 1959), S. 30-—-Subordinate Judge, 
not being a Vacation Judge disposing of matter 
properly pending before him during vacation— 
No objection by the parties—Whether void.. 195 


MADRAS CO-OPERATIVESOCIETIES ACT 
(LIII OF 1961), Ss. 65 and 115—Power of 
enquiry officer to call for a meeting under S. 65 
—If can convene a meeting for removal of exist- 
ing members of a committee and for electing new 
members—Scope of S. 115 .. 258 
MADRAS CO-OPERATIVE SOCIETIES 
RULES (1963), R. 30—Scope—Requirement 
as to notice under, mandatory . 258 


MADRAS COURT-FEES AND SUITS 
VALUATION ACT (XIV OF 1955), SCH. I, 
ART. r—Madras High Court-fees Rules (1956), 
O. 2, R. 1—Constitutional validity—Povisions 
if in excess of the power conferred on the State 
Legislature by Entry 3 of List II of the 7th Sch. 
to the Constitution of India— Tax’ and ‘ fee’ 
—Distinotion between—Nature and character of 
Court-fees ca gy 


MADRAS CULTIVATING TENANTS PRO- 
TECTION ACT (XXV OF 1955), S. 4 (5) and 
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MAD. CUL. TEN. PROT. ACT (1955)—(Cid.). 


R. 8 (ii) (e) of the Madras Cultivating Tenants 
Protection Rules—C. P. Code made appli- 
cable “as far as possible’ to the proceedings 
of the Rent Court—Provision for addition of 
parties in the Rules—Tenant impleading third 
party in possession beyond the period of limi- 
tation—Tenant knowing of alienation to the 
third party itself after the period of limitation 
—Application of law to the facts of the case— 
O. 1, R. 10, read with Ss. 22 and ag of the 
Limitation Act or the Rule to apply—Addition 
of the'parties not be barred by rule of limitation 
—Previous decision of the High Court to add 
the third party will continue—Right of third 
party being derivative is defeasible on eviction 
of landlord . 190 
MADRAS DISTRICT CO-OPERATIVE SUP- 
PLY AND MARKETING SOCIETY LIMI- 
TED, BY-LAW 15 (9) (c)—‘ Pay ’—Meaning 
of—Whether includes dearness allowance.. 379 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920)—Rules under—Personal 
Conduct of Officers and Servants of Municipal 
Councils Rules, R. 14—Scope—If ultra vires as 
violating Art. 19 (1) (c) of the Constitution of 
India e+ 329 
: S. 4—Madras Panchayats Act (XXXV 
of 1958), S. 5—Respective scope—Constitution 
of municipality by combining a group of pan- 
chayats—Provision applicable is only S. 4 of the 
Madras Act V of r920—Reasons for constitution 
of the municipality need not be given. 27 


S. 50 (1) (hh) and S. 33r (1)—Municipal 
councillor to cease to hold his office on his failure 
to pay the arrears due to the Municipality within 
months of the service of the notice—Under 

- 331 (1) notice could be effected by leaving the 
notice at the last known place of abode if the 
person is not found—Bill Collector throwing the 
notice through the window—Notice of arrears, 
if properly served—Benefit of Illustration (e) 
to S. 114 of the Evidence Act, if could..be in- 
voked : Te in BOB 
MADRAS ESTATES (ABOLITION AND 
CONVERSION INTO RYOTWARI). ACT 
XXVI OF 1948), Ss. 12, 15—Application under 
S. 15 read with Ss. 13 and 14 for patta to the 
rivate lands of a landholder—Grant of—Re- 
quirements . 182 
MADRAS GENERAL SALES TAX ACT (I 
OF 1959) ~» 429 
———Central Sales Tax Act (LXXIV of 1956) 
—Dealer having head office at Madras and bran- 
ches both inside as well as outside State—Purchase 
of yarn (declared goods) by dealer—In respect of 
deliveries to dealers’ branches outside State, 
seller collecting tax under S. 30 of the Central 
Sales Tax Act—Transfer of yarn so purchased 
from branches outside State to Madras States, 
and sale of the same locally—Whether such sales 
liable to tax as first sales in Madras State—Appli- 
cability of S. 6 of Madras Act to declared goods 
«+ 344 

Item 6 (a) of the Second Schedule—“ Oil 
seeds ° — Meaning of—Coconut, if glassifiable 
under ‘‘ Oil seeds ?’—Word of common parlance 
—Meaning to be ascribed z4. <6 


S. 12 (2)—Assessee filing return belatedly* 
but before order of assessment—Assessment by 

















GENERAL INDEX, 


MAD. GENERAL S. T. ACT (1959)—(Gontd.) 


best judgment without considering the return 
filed—Validity of—Assessing Officer in making 
the assessment bound to consider the return filed 
belatedly ‘ee 285 


S. 31—Appeal against assessment-—Delay 
in filing-——Party bona fide prosecuting some other 
proceeding (writ)—Condonation of ‘delay— 
When justifiable .. 442 
S. 46 (1) (a) and (1) (6)—Applicability 
of—Composition of offences—Assessment not 
completed—S. 46 (1) (b) applies and not S. 46 
(1) (a)—Notice mentioning wrong provision of 
law, for fixing composition fee—Validity of.. 399 
MADRAS GENERAL SALES TAX RULES, 
(1959), R. 6—Excise duty paid by Commission 
Agent—TIf could be deducted from the turnover 

i .. 180 
MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), Ss. 40 and 93—Bar of jurisdiction of civil 
Court—Auction sale of rights of Podu Deekshitar 
of a temple for not paying fines imposed for failure 
to keep Raval Morai as required by a resolution— 
Resolution, however, not validly passed—Civil 
suit by Podu Deekshi'ar for a declaration of his 
rights and for injunction—‘ Maintainability °—- 
C. P. Code (V of 1908), S. 9 . 153 
——S. 57 (4)—Hereditary trustee—Rival 
claimants—Jurisdiction of Deputy Commissioner 
to decide .. IIQ 
MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XXII OF 
1959), Ss. 13, 21 and 10r1—īssue of certificates 
by Deputy Commissioner under S. 101—Power 
of Commissioner to revise under S. 21—Whether 
third Proviso to S. 101 (1) (4) excludes revisional 
jurisdiction .. 376 
S. 63 (e)—Claim to emoluments—Dispute 
that the person claiming emoluments is not en- 
titled to the office carrying emoluments—Right 
to emoluments and Right to office inter-linked 
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under, Rr. rı (c) and 12—Election of three 
candidates from a Panchayat ward—Reception 
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materially affects the election of others—Election 
petitioner to show that the votes wasted on the 
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to defeat them—Election petitioner when can be 
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S. 15 (4) and S. 178 (1r), rules and the 
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the Act .. 94 
———S. 25 (2) (c)—Disqualification under— 
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House-tax—Levy of—Appeal to Panchayat 
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—fxclusion of the period of notice—Whether 
plaintiff entitled to benefits of S. 15 (2) of the 
Limitation Act .. 162 


MADRAS VILLAGE PANCHAYATS ACT 
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«» 470 
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—Falsification of accounts—Claim made only 
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OF 1947), 5.5 (1) (6) and (d)—Scope of—Recesipt 
of illegal gratification from subordinate officers— 
Ifan offence under S. 5 (1) (6) ofthe Act. .. 480 


l S. 8—Scope of—Immunity from prosecu- 
tion—Statement obtained by inducement of 
such an immunity—Validity of -» 400 


PREVENTLON OF FOOD ADULTERATION 
RULES (1955); R. 5, APPENDIX B, CL. A. 
17.11—Ginglly oil—Butyro-refractometer test— 
Reading not conforming to specification under 
CL A. 17,11—Oil is adulterated—Rule requiring 
conformity in terms of Butyro-refractometer 
reading—Not ultra vires the rule making powers 

.. 132 
PUBLIC INSTITUTION—Expulsion of student 
—Power exercised by Principal or College Coun- 
cil, quasi-judicial—Principles of natural justice 
—Right of student to—Authority exercising 
such power to give opportunity to student— 
Failure to give—Effect of—Order of dismissal 
by Principal—Reasons not given—Whether 
bad . 120 
RENT REDUCTION ACT (MADRAS ACT 
XXX OF 1947) AND THE MADRAS 
ESTATES ABOLITION ACT (XXVI OF 
1948)—Rent, whether includes cess—Govern- 
ment to collect-cess from tenants as rents after 
taking over of estate from landholder—Liability 
of Government to account limited to moneys 
actually collected and not for moneys not 
realised .. 312 
RES FUDICATA—Alienation .by two persons 
—Creditor (decree-holder} of one of them 
fling claim suit against judgment-debtot and 
yvendee from judgment-debtor—Other vender 
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veyed on his daughter-in-law—Subsequent suit 
by purchaser for declaration of his title—Whether 
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by a defeated party to the claim suit, if barred 
by res judicata ` se 
RICE MILLING INDUSTRY (REGULA- 
TION) ACT (XXI OF 1958), 5. 5—Grant of 
permit under, overruling objections by an exist- 
ing rice mill-owner—Order granting permit 
ex facie not giving reasons for the grant—Grant 
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SALES TAX—Works contract or sale of materials 
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Sale—Elements 1» 429 
SEA CUSTOMS ACT [VIII OF 1878), 
S. 40 and Indian Customs Tariff, Items 
yı ($) and 75 (11) (v) and Taif Ruling 


Nos. 32/60 and 23/62—Applicability—Assess- 
ment on spare parts as falling under Hem 71 (å) 
—Authorities, at the time of levy, guided by 
Tarif—Ruling No. 32/60—Later ruling giving 
benefit of lower customs duty to spare pare 
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adapted for use as spare parts and accessories 
of motor vehicles—Whether later ruling retros- 
pective—Application for refund of excess duty 
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SPECIFIC RELIEF ACT (I OF 1877), 5. 27 
(b)—Scope and applicability—Claim for specific 
Terformance of agreement of sale—Subsequent 
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TESTATOR HAD NECESSARY POWER 
ON THE DATE OF EXECUTION OF THE 
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ultimately—Intermediary decision to the contra 
no effect .- 356 
TRANSFER OF PROPERTY AGT (IV OF 
1892), S. 53-A— When can be invoked—Written 
agreement of sale—Material term varied subse- 
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invoked . 249 
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with personal covenant to pay— Effect on such 
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WAKF ACT (XXIX OF 1954), Ss. 46 and 6— 
Wakf-alal-aulad—Rignt of State Wakf Board 
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1605-F), Ss. 4, 5 and: 7—Definition of common 
gambling house under Public Gambling 
(1867), 5. 3 f (S.C.) 63 
IMPORTS AND EXPORTS (CONTROL) 
ACT: (XVIII OF 1947), Ss. 5 and 6—Indian 
Penal Code (XLV of 1860), S. 120-B read with 
S. 420—Cr: P. Code (V of 1898), S. 196 (a), 
sub-S. (2), 195, 197 and 198 G.) .. 30 
INDIAN POLICE SERVICE (REGULATION 
OF SENIORITY) RULES (1954), R. 6— 
Gradation list—All India Services Act (LXI of 
1951)—Constitution of India (1950), Arts. 14, 
16 and 309 (S.G.) .. II 
INDIAN RAILWAY ESTABLISHMENT 
CODE, R. 2046 (h)—Retirement of a railway 
servant on attaining fifty years—In the, public 
interest—Subjective satisfaction of authority— 
Order containing no express words from which 
a stigma can be infirred—Constitution of India 
(1950), Art. 311—-Applicability - 40 
INDORE CITY MUNICIPAL ACT (IV OF 
1909)—Madhya Bharat Municipalities Act 
1954——Repealing amongst others the Indore City 
Municipality Act, 1909—Right to levy House 
Tax (5.G.) 52 
INDUSTRIAL DISPUTES ACT (XIV OF 
1947)—Reference to a aaa sa) Court 





Whether a club is an Industry—Indus- 
trial Dispute and Trade Dispute (S.C.) 41 
S. 10—Reference by State Government— 
Principles 54 
S. 10 (4)—Error apparent on the face of 
the Record—Plea of mala fide (S.C.) 8 
S. 10 (1) (d)—Distribution of Bonus— 
Full Bench Formula (S.C.) 43 
Ss. 17 (1), (2), 17-A and 19—Non-publi- 
cation of the Award within the period of 30 days 
and its consequences S.C.) 13 
S. 33 (2) (b) (hereinafter called the Act) 
(S.C.) 23 

———S. 33-A—-Standing Orders of the employer 
—Was there a contravention of S. 33—Interfering 
with findings of fact of a quasi M Tribunal 
©.. 7 
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Ss. 33-A, 33 (2) (b)—National Industrial, 


INDUS. DIS. ACT (1947)—(Contd.). 


S. 33 (c) (2)—Employee of co-operative 
society—Retirement on attainment of super- 
annuation—Application to Labour Court— 
Computation of monetary benefits—By-law— 
Pay if would include dearness allowance .. 56 


“S. 33-G (2) and S. 7 (1)—Bengal, Agra 
and Assam Civil Courts Act (XII of 1887)— 
C. P. Code (V of 1908) (S.G.) .. 10 


JAIPUR MATMI RULES, (1945), R. 14— 
Succession to Thikana with the previous sanction 
of the Ruler—Rajasthan Land Reforms and 
Resumption of Jagirs Act, (VI of 1952)—Rajas- 
than Jagir Decisions and Proceedings (Valida- 
tion) Act, (XVIIL of 1955)—Jaipur Matmi 
Rules (Validation) Act (XXI of 1961)—Jaipur 
General Clauses Act, 1944—‘ Existing Jagir 
Law ’—Rajasthan Jagirs, Decisions and Proceed- 
ings (Validation) (XVIII of 1955)—Res judicata 
—Constitution of India (1950), Art. 14. 

(S.G.) -. 37 
KURUKSHETRA UNIVERSITY ACT (1956), 
SUB-CL. (vi) OF CL. 4 OF SCH. I READ 
WITH PUNJAB GENERAL CLAUSES ACT 
(I OF 1898), S. 14—Definition of ‘ Punjab Act ° 
in S. 2 (46) of the Punjab General Clauses Act 
—Indian Council’s Acts, 1861 to 1909—Govern- 
ment of India, Act, 1950 and 1935—Relation- 
ship of Master and Servant (S.C.) 33 


LAND ACQUISITION ACT (I OF 1894) 
S. 4 (1) 5 (A), 17—Acquisition of land for the 
purpose of opening a path-way to the Harijan 
colony—No individual notice to owners of land 
obligatory under S. 4 (1)——Existence of casuarina 
trees on the Jand—Still arable land— Urgency 
provisions can be invoked—Absence of a regular 
path-way and difficulty of passage made out— 
Invoking urgency provision—Jurisdiction .. 55 


Ss. 4, 5-A, 6, 7—Mala fide plea—Amend- 
mènt Act (XXXVIII of 1923) (S.G.) 51 


S. 4, 6 and 5-A—Notification—Declara- 
tion for the future needs of Education Depart- 
ment of Government—Validity—Individual 
notices for S. 5-A enquiry—No obligation-cast— 
Public purpose—Facts and circumstances-—It 
should be confined to the recitals in the Notifica- 
tion ' . 39 
Ss. 4, 5-A, 6, 9 (1), 17 (4)—Rules of 
Business Rr. 4, 7 and 10—Oral Instructions of 
Minister to.Secretaries (S.C.) 61 
Ss. 5-A, 17 (4)—Urgency provisions— 
Notification dispensing with—Acquisition for 
providing houce sites for Harijans—lInitiation of 
proceedings five years prior to S. 4 (1) Notifica- 
tion—Health of Harijans affected by congestion 
~——Not put forward in the first instance but belated- 
ly—Invoking urgency provisions—Not justified 
—Writ we 89 
MADHYA ` BHARAT . ABOLITION OF 
JAGIRS ACT (XXVIII OF 1951)—Meaning 
of € Grove? under S. 5 (b) (iv)—-Agra Tenancy 
Act (III of 1926)—U. P. Tenancy Act (XVII of 
1939) (S.C.) 41 
MADRAS BUILDINGS (LEASE AND RENT 
CONTROL) ACT (XVIII OF 1960), S. 25 
AND R. 18 (3) AND C. P. GODE (V OF 1908) 




















Tribunal (Bank Disputes) Award, 1962 (known | S. 15—Petition by landlord dismissed for default 


as the Desai Award) (S.C.) 


24 


—Order of Rent Controller setting aside dis- 


MAD. BLDS., ETC. ACT (1960)—~(Gonid.). 


‘missed—Revision against order under S. 115 
maintainable—Order setting aside dismissal for 
- default—Not-speaking order—Liable to be inter- 
fered with—Application to set aside ex parte 
order—Affidavit in support filed by Counsel for 
the applicant--Propriety—Practice 38 


MADRAS CIVIL COURTS .ACT (III OF 
(2873) AS AMENDED BY MADRAS ACT 
(XVII. OF 1959), S. 30—Subordinate Judge— 
Pending suit—Summer vacation intervening— 
‘Order in an Interlocutory application in a pend- 
ing sult pronounced in the vacation—No objec- 
tion raised by parties—Judgment not void— 
Practice 17 
MADRAS CULTIVATING TENANT'S PRO- 
TECTION ACT (XXV OF 1955) AND 
MADRAS CULTIVATING TENANTS PRO- 
TECTION RULES (1955), R. 8 (ii) (¢)—Appli- 
cation for restoration of possession filed by tenant 
—Case of sale to third party and his possession 
alleged by landlord—Application to implead 
third party filed after two months of dispossession 
of tenant—Limitation—Dismissal against third 
party in liming—Improper—Applicability of pro- 
visions of CG, P. Code—Extent of—‘‘ As far as 
possible ’’—Meaning 2s i 
MADRAS DISTRICT MUNICIPALITIES 
ACT (V OF 1920), Ss. 50 (1) (Ak), 331 (1r)— 
CGouncillor—D.squalification —Non-payment of 
property tax and water cbharges—Service of 
demand-notice for property tax—Merely throw- 
ing notice through the open window—Not proper 
service—Non-payment on such service—Not 10 
entail disqualification—Payment of water charges 
within time after a general notice. .. 54 
Ss. 321 (11), 250—Application for per- 
mission to instal machinery—No communica- 
tion by the Municipality within thirty days of 
the receipt of application—Application deemed 
to have been allowed—Interim order within time 
prohibiting installation made by the Executive 
Officer of Municipality—Not a valid compliance 
~——Order to be made by the Municipality 18 


MADRAS GENERAL SALES TAX ACT (I 
OE 1959)—Return filed belatedly—Best Judg- 
ment assessment ignoring the return—Assessment 
invalid—VWrit -. 28 
MADRAS HINDU RELIGIOUS AND CHA- 
RITABLE ENDOWMENTS ACT (XIX OF 
1951), 5. 53 AS APPLIED TO ANDHRA 
PRADESH (S.C.) 2 


(XXII OF 1959), Ss. 2r (r), ror— 
Scope—Deputy Commissioner—Certificate ob- 
tained by managing trustee that certain property 
belongs to a temple—Order set aside at the ins- 
tance of a cultivating tenant of the property, 
by the Commissioner under the powers of 
revision—Jurisdiction—Orders by Deputy Com- 
missioner under general powers delegated by 
the Commissioner—Interference by Commis- 
sioner in revision—Validity—Writ 55 
MADRAS PANCHAYATS ACT (XXXV OF 
1958), S. 25 (2) (c)—Disqualification of candi- 
dates—Interested in a subsisting contract with 
the Panchayat—Lease of a thope belonging to 
panchayat—Lease . executed—If a disqualifica- 
tion -. 38 
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MERCHANT SHIPPING ACT (1958), Ss. 191 
(1) (a) and (b), 194 (b) and (e) read with S. 436 
—Desertion (S.C.) .. 63 
MINIMUM WAGES ACT (XI OF 1948), S. 20 
(3)—Whether civil Court had jurisdiction to 
entertain the suit and grant the relief claimed— 
C. P. Code (V of 1908), S. 9 (S.C.) .. 22 
MOTOR VEHICLES ACT (IV OF 1939)— 
Application for extension of route—Application 
tor additional trips in the route—Principle of 
‘mutually exclusive’—Not applicable—Need 
not be heard and disposed of together—Writ. 28 


S. 57—Suo motu applications for permits— 
Return of application with a direction to apply 
after applications are called for~—-Applications 
called for and dates fixed—-Applicat.on by peti- 
tioner after time—Return of applicat.on, not in 
accordance with law—Applications to be con- 
sidered along with applications ‘filed by ‘others in 
response to the notification .. 8 
MYSORE MUNICIPALITIES ACT (XXII 
OF 1964), 5. 97—Imposition of Octroi Duty on 
goods specified"in Sch. 2—Rules under the Act 
and Bye-laws—Meaning of expression “‘ imposed 
in accordance with the pavimon. of this Act.” 
{5.C.) .. 9 

MYSORE RECRUITMENT OF GAZETTED 
PROBATIONERS’ RULES, (1959) R. 9 (2)— 
Its validity Constitution of India (1950), Arts. 
14 and 16 (1) (S.G.) .. 25 
PENAL CODE (XLV OF 1860), Ss. 195 and 
196 read with S5. 34—Cr. P. Code (V of 1898), 
Ss. 342 and 479-A (S.C.}) .. 50 
S. 218 and Ss. 191 to 193—Cr. P. Code 
(V of 1898), Ss. 195, 561-A—Distinction between 
Ss. 192, 193 and 218, Penal Code (S.C.) I 
Ss. 302, 304 and 326 (S.C.) 60 
QUANOON MALL, Ss. 226 and 235—Quanoon 
Kyotwari, Ss. 82, 137 and 163 of erstwhile 
Gwalior State—Constitution of India (1950), 
Arts. 227, 226—Specific Relief Act (I of 1877), 
S. 9 (S.G.) .. 59 
REFERENCE — Industrial Dispute — Domes- 
tic Enquiry—Constitution of India (1950), 
Art. 311 (S.C.) 27 
REPRESENTATION OF THE PEOPLE ACT 
(XLIII OF 1951), S. 97 (1)—Ss. 117, 119-A and 
118 of the Representation of the People Act 
(S.G.) .. 19 

Ss. 116-A, 100, 33 (2), 36 (7) (6)—An 
elector proposing more than one candidate 
declaration of ones caste (S.C.) 53 
REQUISITIONING AND ACQUISITION 
OF IMMOVEABLE PROPERTY ACT (XXX 
OF 1952), S. 8, Sub-S, 3, GL. (b) and the words 
“whichever is less ” are ultra vires of Art. 31 (2) 
of the Constitution—Compensation (S.C.) .. 36 


ROAD TRANSPORT CORPORATION ACT 
(LXIV OF 1950), Ss. 14, 19, (1) (a), 19 (1) (b), 
19 (1) (c), 34, 35 (1) and 45 (2) (c)—Regulations 
under S. 45 (2) (c) (S.C.) .. 42 
STATES REORGANISATION ACT 
(XXXVII OF 1956), CONSTITUTION OF 
INDIA (1950), ARTS. 16 AND 14—Whether 
the creation of two pay scales of tracers in the new 
Mysore State who were doing the same kind of 
work amounted to a discrimination which violat- 
ed the provisions of Arts. 14 and 16 of the Consti- 
tution (S.C.) 32 














SUPPRESSION OF IMMORAL TRAFFIC 
IN WOMEN AND GIRLS*AGT (CIV OF 


1956), Ss. 18 AND 3—Ulira.vires of Art. 14 of the 
- Constitution—Constitution of aie (1950) Art. 


19 (d) (e) and (F) S.C.) 15 


TRANSFER OF PROPERTY ACT (IV OF . 
-18 2), S: 46 (h), (c), (d) S. oa dQ of ` 


priorities 32 
U. P. DISTRICT BOARDS ACT (X OF- 1922) 


- —Power to impose tax—Art. 265 of the Consti- 


. tution | 


> 


(S.G.) 66 5 


U. P. MUNICIPALITIES ACT (II -OF 1916), 
5S. 87-A—Meaning of “not earlier than 30 days ” 

and ‘not less than go days.’—High at S 
powers under Art. 226 - (S.C.) 4 
‘U.-P. SUGAR CANE (REGULATION OF 
SUPPLY. AND PURCHASE) ACT (XXIV OF 


` 
a 


L 
1 Ww 
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UP: SUGAR CANE ETC. ‘ACT, (1958)—(Gia) ” 
1953)—The Sugar Cane Cess Act (XXII of. ` 


1956). read with the U,” P. Sugar Cane, Céss 


‘| (Validation) Act (IV of 1961)—U. P. Sugar Cane ` 


Purchase Tax Act (IX of 1961)—Court-fees-Act 


(VII of-1870), S. 7—Deéfinition of Instruments— . ` 


‘General Clauses Act (X of 1897)—-Conveyancing 
‘Act, 1881 (S.G.) : 4 


WEST BENGAL PREMISES RENT.. CON- 
TROL (TEMPORARY: PROVISIONS) ACT 


- (XVII OF 1950)—T. P. Act (IV of et Ss. 111 


and 113 S.C.) s. 49 
WEST BENGAL PREMISES TENAN CY ‘ACT 
(XII OF 1956), S. 13 (1) ()—Distinct‘on þet- 
ween lease and a license—Can a Limited Com- 
pany be a Landlord within the meaning of 5. 13 
(1) (f) and can it-reasonably require the-pre- 
mises for its own n occupation 


(S.C). 5 
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